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Exclusive  privileges;  railroad  at  sea-side  resort;  re- 
ceiver     66 

Legislative  powers;  divorce 860 

Due  process ;  special  administrator's  accounting  with- 
out notice  to  distributees....*. 481 
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J^iL- i-T"cc^  ,  ■:u:.a:jLiu..:.i  :..-.  arankeDoess 415 

Kule  of  evidence;  civil  uegliKeiice;  iodictment 146 

Police  power ;  board  of  health;  destructloo  of  diseased 

animals 866 

ProhlbltioD  of  oleomarffarlne 8T0 

Bale  of  Intoxicating  liquor 288 

Prohibitory  liquor  law     278,290 

Prohibiting  boating  and  fishing  Iti  olty  resenrolr. 8 

Hequlring  book  canvassers  to  take  out  Uceose 8 

Ken uiring  residence  for  physiclaiiB 43 

liigntof  physicians  to  advertise. 118 

Imposing  liability  of  railroad  for  iDJuries  to  seirant..  607 
Titles  of  laws  ;  objects  embraced  ;  due  prooeea  of  law.  895 

; special  privileges 277 

;  objects  em  braced 80 

Taxation  of  drummers .   148 

legislative  powers ;  taxation  ;  public  improvements...  487 
Vested  corporate  rights ;  electrical  subways ;    muDi- 
cipal  n'</ulatiofi ;  title  of  act  ;  ameodmeot  ;  taxar 

tlon 178 

CONTRACT.    Breach  of :  action  for 83 

AotioQ  on  ;  reference ;  flndlnm  of  referee 889 

Builder's ;  agreement  to  submit  to  arbitration ;  plead- 
ing  205 

;  for  erecting  public  buildings ;  changes  in  sped- 

flcations  ;  liabriityof  State ;  waiver  of  objection  to 
change ;  refusal  by  State  to  complete  oontraot ;  dam- 
ages; interest. S95 

Agent's  promise  to  pay ;  personal  liability ;  stranger ; 

statute  of  frauds 68 

Alteration  "and  modlAoation ;  effect ;  covenants  run- 

nlngwithland 417 

Assumpsit ;  inability  to  perform  ;  recovery  for  labor 

done : 489 

Gambling ;  options  88 

"  Hotel  bill  *'^  does  not  include  strong  drink,  billiards 

andcigars 248 

Interpretation  ;  province  of  Jury 896 

Lease  of  diseased  animals ;  public  policy 625 

ParUes:  wholiable ...  179 

Performance ;  conditions  precedent 896 

;  prevented  bv  conduct  of  defendant. 878 

Breach  ;  tender  of  performance ;  damages 116 

Refusal  to  perform  ;  demand 80 

Rescission  ;  statu  QUO 218 

Restraint  of  trade ;  working  for  another. 827 

;   **8o  far  as  the  law  allows";  public    policy; 

reasonableness. 408 

Under  seal;  consideration;  evidence;  parol;  to  vary 

license;  license;  to  make  repairs ;  revocation 68 

Substitution  of  new  agreement;  consideration 88 

Validity;  public  policy;  ** comer*'  on  market;  rights 

of  nartlee;  recovery  of  over  payment 279 

Public  policy 436 

;  sale  of  Bohemian  oats 423 

^^  See  Sveeilic  Performanes, 

CPJSYERSIQN*   Pleading;  answer ;  partial  defenses,  606 
COP  z  KiGHT*     Excerpts  from  book ;  proof  of  in- 

T  "opinions *. 276 

N       1    :    i;  property  in  title;  imitation;  injunction..  621 

Phuiograph;  possession  of  copy;  Qui  tarn  action 237 

Mechanical  water- fall  in  stage  play 187 

CORPORATION.    Dissolution  ;  appointment  of  re- 
ceiver: action  by  corporation 81 

Liability  for  malicious  prosecution;  tiUra  vires 66 

Manufacturing  companies;  failure  to  file  annual  report; 
personal  liability  of  trustees;  Judgment  for  costs  ...  258 
COSTS-    Reversal  of  order  directing  payment;  Juris- 
diction of  apellate  court.. 258 

CRIMINAL  LAW.    Adultery;  proof  of  rape 160 

Appeal;  review  of  facta;  statutes;  amendment 296 

Bribery;  compelling  prisoner  to  testify  a^rainst  him- 
self; "  Investigation; "  by  legislative  ooininlttee;  evi- 
dence of  former  attempt;  presumptiorj  from  flight..    69 

;  New  York  Penal  Code;  couaolidatlou  act;  oonsti* 

tutlonal  law 418 

Burelary;  "building:"  vault  in  cemetery 258 

Cruelty  to  animals;  iclllinf;  trespassing  hogs 228 

Evidence;  confessions;  raurdor;  sufficiency  of  evi- 
dence; premeditation;  vagrancy;  opinion;  micro- 
scopical observation ...  806 

-;  proof  of  another  crime 296 

— ;  r€jg€.Hta>:  declarations 181 

Forgery ;  of  National  Bunk  paper;  Jurisdiction  of  State 

courts 61 

— ;  printing  theatrical  tickets 624 

Homicide ;  evidence ;  declarations ;  relevancy 63 

;  corpusdelieti 218 

;  indictment;  finding;  failure  to  indict  for  assault,  396 

;  identification  of  deceased 616 

;  murder  In  the  first  degree;  evidence;   expert; 

hearsay ;  instructions ;  indictment ;  form ;  electlonlbe- 

tween  counts ;  verdict  in  absence  of  counsel 480 

Jury ;  quallfloatlons ;  prejudice 218 

— --:  opinions  formed  on  newspaper  rei>ort  of  former 

Misconduct  of  jury  apd  counsel ;  treating 401 

Kidnapping;  fraud 896 

Larcenv:  attempt;  emptydrawer 470 

;ofdog 282 
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Mayhem ;  intent  presumed 10 

New  trial ;  mlsconduct^of  counsel 80 

Public  intoxication  ;  mistake  as  a  defense 280 

Trespass;  entry  under  claim  of  right:  advice  of  counsel.  417 
Trial ;  Interrogation  of  witness  by  trial  Judge 35 

DAMAGES*   Measure  of  for  breach  of  contract  to 

supply  manufactured  article 807 

Goods  to  be  manufactured  ;  refusal  to  accept 289 

Expense  of  nursing 17 

Prospective  ;  how  recoverable 489 

Trespass ;  cutting  and  carrying   away  timber ;  good 

faith... 182 

DEDICATION.    Special  purpose;  hitching  square; 

alteration 626 

Of  streets  :  riparian  rights :   filled  In  land  ;  right  to 

Imurove  land  lying  below  high-water  mark 262 

DEED.  Cionstructlon  ;  boundaries  ;  courses  and  dis- 
tances govern  recitals 818 

DEFINITION.    Highway;  fernr 142 

'^Improvement '*;  street  sprinkling  Is 491 

"Jewelry";  imitotlon  828 

'*  Public  place  ";  grand  jury  room 17 

EASEMENT.    Creation  :  overlapping  building 408 

Construction  of  grant ;  rights  of  the  owner  of  the  land; 

gates 819 

Right  to  use  of  spring ;  doed  ;  ' '  appurtenances  '* 32 

Right  of  way;  prescription  160 

Reservation  of ;  rights  of  owner  of  fee ;  gates 626 

Creation  ;  grant;  right  to  bring  water  over  lands  of 

another — 878 

ELECTIONS'    Majority ;  acquiescence  of  those  not 

voting. 279 

EMINENT  DOMAIN.  Bridge  uompanles  ;  reloca- 
tion of  line 319 

Public  use;  railroad  companies;  right  to  exercise  power,  296 
Right  to  compensation  ;  failure  of  assessors  to  report,  179 

EQUITT.    Cancellation  of  Instruments 898 

Jurisdiction  ;  accounting;  contribution;  defenses....  436 

Decree :  measure  of  relief 466 

ESTOPPEL.    Waiver  of  right  of  action ;  indorsement 

of  bonds  :  in  pals ;  right  of  action  ;  suit  in  equity ; 

remedy  at  law 88 

EVIDENCE-    Accomplices ;  corroboration .... 418 

Best  and  secondary  ;  deed:  exemplified  copy ;  opinion ; 

comparison  of   handwriting;    trial;   inatructious ; 

failure  to  request  charge 819 

Books :  original  entries 448 

Olferof  compromise 838 

Declarations ;  res  0e«tcs .491 

Depositions  ;  examination  of  adversary;  extent 418 

Negligence  ;  declarations  of  plaintllf  as  to  Intended 

use  of  recovery 108 

Documentary;  book  entries :  custom :!80 

;  fraudulent  sale  ;  books  of  account 397 

;  histories ;  evidence  of  title  to  land  ;  easement; 

removal  of  bridge 54 

:  ancient  document ;  use  for  comparison  of  hand- 
writing     438 

;  record  of  signal  service  officer 86 

Opinion ;  expert ;  pregnancy  from  single  connection 

with  ravished  woman 127 

;  stairway 126 

;  distance  at  which  light  could  be  seen 86 

;  foundation  for  testimony ;  Insurance ;  burden  of 

proof ;  evidence ;  "port  risk" 179 

Harmless  error 54 

Parol ;  memorandum  of  oontraot 10 

Practical  tests 88,807 

;  section  of  human  body ;  discretion  of  court lAI 

Presumption  ;  continuance  of  Insanity 44 

;  of  survivorship  In  shipwreck 471 

Of  market  value  of  services,  when  admissible 2li8 

Witness:  Impeachment;  calling  defendant  as  witness.  260 

: :  rebuttal 67 

re-directjQxamlnation  ;  reasons  for  belief 440 

.    Oeoeral and  specific ...464 

Exemption  lawyer's  office  furniture.    17 

AND    ADMINISTRATORS. 

Actions  by  ;  exaction  of  bond ;  Illegality  of 297 

Sales  of  realty  ;  parties ;  contingent  remainder-men. .  374 
Personal  discretion  ;  dowortosell 7 

FIXTURES.    Machinery  Intrusted  to  third  person  .  142 
Between  vendor  and  vendee ;  partitions ;  gas  and  water 
pipes ;  rights  and  remedies ;  damages  for  breach  of 
contract 819 

FRAUD*   In  procuring  compromise ;  undue  Influence.   83 

Constructive :  undue  influence 259 

Conveyance ;  what  constitutes:  subsequent  creditors,  464 
Fraudulent  conveyance ;  pending  suit;  consideration,  435 

Right  to  jury  trial  436 

Sale  of  land ;  rescission 86 

GIFT.    Of  land ;  evidence  to  support 161 

Mortis  causa ;  evidence  of  donee ;  corroboration 627 

In  prowcnf  t  •  cauaomortte:  what  constitutes 36 

GOVERNOR.  Ministerial  duties;  control  by  man- 
damus  #rr^ .1.  490 
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HIGHWAYS-  Establishment  by  atotutory  proceed- 
ings ;  waiver  of  objection ;  mandamus  to  offlcera  to 

__  open  and  work :  discontinuance  of  road 807 

HOMESTEAD.  Conveyance  of  right  of  way ;  oon- 
aentofwife 815 

IN  JUNOTION.   When  granted :  continuing  trespaaa,  218 
Specific  performance;  personal  aervicea;  contract  to 

furnish  press  dispatchea 687 

Temporary;  appeaJ  ;  review 874 

Torectrain  orfminml  proaecutlooa 80 

Small-pox  hospital 188 

RiU^f^PSfir    Oueata;  Sunday  liquor  law 87 

INSURANCE.   Accident ;  death  by  Inhaling  gas  . . .  120 
Agent  of  company  filling  out  application ;  wiaver  of 

condition 6U 

''Premises'* 148 

Repreaentationa;  falsity;  estoppel S3 

Beneficiary  of  life  policy ;  **  guardian ;  **  notice  of  death ; 

comity 180 

Life;  by  creditor;  wagering  policy 240 

;  payment  to  person  proauclugpoUoy 87 

Condition ;  resistance  to  lawful  authority 608 

— --;  forfeiture;  answers  in  application ;  use  of  stimu- 
lants    140 

— --; ,  marine ;  reinsurance  after  ship  lost;  notice  to 

broker,  not  to  plaintiffs 28 

— —;  ''  dangers  and  aooidenta  of  the  aeaa ; "  rata  gnaw- 

inghole 28 

— -;  'Mmproper  navigation;*'  loading;  port  ineffi- 
ciently closed 186 

;  ''perils  of  the  seas;"  donkey-engine 28 

;  generalwords;perilaof  theaea;  spllttingof  cham- 
ber of  donkey-engine 148 

;  seaworthiness ;  subsequent  damage;  limita- 
tion of  liability ;  loss  by  broken  machinery ;  prox- 
imate cause ;  ordinary  care ;  towing  disabled  tug 
past  port;  burden  of  proof  ;  trial ;  objections ;  waiver; 
witness;  credlbUltv ;  experts ;  evidence ;  res  gest®; 

seconduTlnstructions  ;  refusal  of  series 237 

INTEREST.  Payment ;  entirety  of  contract ;  liqui- 
dated account ;  statement  rendered 810 

^IIDQE:_-IWS9"*l'<*c*'*on  *or  bias 588 

JuDGloENT.  Effect  of  ;  collateral  impeachment  of 
contract ;  fraudulent  conveyances ;  purchase  at 
oecutlonaale;  defense  of  valid  Judgment ;  liability 
of  partv  to  fraud  ;  sold  and  unsold  property ;  credi- 
tor's bill;  when  Ilea;  fraudulent  purchase  at  Judicial 

sale 204 

Res  adjudicate 116,  141 

-— -;  interlocutory  order 465 

JUROR.    Bias :  partiality  toward  expected  witness.  ...982 

Examination  on  voir  dire 418 

JURISDICTION.    Federal  courto;  admiralty;  action 

for  damage  to  logs 261 

Of  Federal  courts ;  '*  suits  at  law  *' ;  eminent  domain 

proceedings 421 

Federal  queatlon ;  exeroiae  by  city  of  administrative 

powers 877 

;  question  arising  under  patent  laws 8(fi3 

Of  federal  courts ;  injunction  to  municipal  offlcera....  218 

OfStotecourts    61 

JUSTICE  OF  PEACE.  Jurisdiction ;  UmltaUon  of: 
election;  de facto;  conviction  before 180 

I'AQBFS-    Failure  to  enforce  title 421 

LANDLORD  AND  TENANT.  Covenant  to  build; 
assignment  of  lease ;  release ;  agreement ;  provision 
against  subletting:  breach:  knowledge  of  lessor; 
covenant  to  renew  lease;  enforcement;  costs;  action 
on  "Instrument  in  writing";  spedfio  performance 

of  covenant 180 

Covenant  to  repair;  notice;  appeal;  estoppel  by  con- 
duct below 181 

Lease;  breach  of  covenant  for  passage-way;  descrip- 
tion of  premises;  ambiguity 481 

Duty  of  landlord  to  repair:  latent  defects 161 

Dangerous  premises ;  liability  of  landlord 441 

;  dangerous  premises 101 

;  coalhole  In  sidewalk— contributory  negligence ; 

action  for  tort;  acts  of  Janitor 209 

Destruction  of  building ;  rebuilding ;  agreement  to  pay 

morerent 219 

Estoppel  to  deny  title 886,  807 

Trade  fixtures;  renewal  of  lease 17 

Holding  over :  liability :  bonded  warehouse 64 

Lease ;  deposit  for  performance  of  covenant ;  forfei- 
ture by  breach;  pleading 876 

Liability  of  tenant;  wear  and  use;  renewal  of  lease; 

walverof  damages 99 

LIBEL  AND  SLANDER.  By  mutual  aid  associa- 
tion ;  action  lies  only  against  members  individually,  227 

Charge  of  crime 38 

False  stetement  that  daughter  compared  her  mother 

toacat 807 

**Llar,  nondescript,  political  traitor  and  nincompoop."  408 
Newspaper  criticism  of  stage  play ;  question  to  be  left 

to  Jury; ''fair  criticism*';  privilege 248 

Privileged  communication;  to  governor  on  hearing  on 
abUl ....:. ....  287 
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MALICIOUS  PROSECUTION.    No   arrest   or  _^ 

seizure  of  property 287 

Probable  cause ;  holding  by  committing  magistrate. . . .  866 
MARRIAGE.    Action  for  loss  of  household  servlcet 

Agency ;  special  agent ;  notice  of  authority 64 

Agreement  for  separation;  validity   116 

Breach  of  promise;  action  against  personal  representa- 
tives of  promisor;  survival  of  cause  of  action;  spe- 
cial damage 888 

Contract;  oonslderaUon ;  agreement  by  wife  to  live 

with  husband 479 

Curtesy;  how  lost;  gift 240 

Divorce;  cruelty;  hard  work  and  poor  food 168 

;  proof  of  desertion;  review  on  appeal;  foreign 

decree:  non-resident  defendant 260 

;  evidence  of  informers  .    821 

— ;  Jurisdiction;  waiver  of  objection 868 

Judgment  of  nullity :  action  to  set  aside 116 

Conveyance  by  married  woman;  divorce  from  bed  and 

board 207 

Necessaries  of  wife  living  apart  from  husband  in  adult- 
ery connived  at  by  him  278 

Partnership  of  husband  and  wife 106 

Statute  of  limitations;  part  payment  by  husband  on 

note  of  husband  and  wife 186 

Wife's  extra  services  In  household;  husband's  credit- 
ors may  claim  earnings 888 

Separate  estate: _power  to  charge ;  lex  loci 812 

MASTER  ANDSERVANT.  ^ When  relation  ex-^ 

tsts ;  contractor:  supervising  architect 821 

;  province  of  jury 280 

Hiring;  breach  oi  contract;  dutyof  servant 116 

Negligence ;  assumption  of  risk ;  promise  to  remedy 

defect.  ..  169 

Scope  of  empIo3rment ;  arrest  of  passenger  for  giving 

bad  coin  In  payment  of  fare 102 

;  assault  by  porter  of  sleeping  car 826 

When  servant  engaged  in  masters  emplojrment 441 

Negligence ;  extraordinary  accident ;  explosion  of  ben- 
zine In  paint 628 

Liability  of  livery  keeper  for  negligence  of  driver 190 

Fellow-servants ;  telegraph  operator  and  conductor. ...    22 

;  train  dispatcher  and  engineer 162 

Leaving  service  ¥rilhout  notice ,  stipulation  to  forfeit 

wagesdue 241 

Negligence  of  vloe-prlndpal 448 

;  defective appiiauces ;  lumbercars 81 

— — ;iceoncar. 167 

;  railroad  ;  condition  of  brake  ;  province  of  Jury..  117 

;  failure  to  provide  rules  for  aafe  conduct  of  busi- 

nees 801 

:  employer's  liability  act;   vicious   horse ;  risk 

voluntarily   incurred;    ** workman";     "plant"; 

"  defect  *Mn  condition  of 168 

Contributory  negligence  ;  knowledge  of  character  of     « 

fellow-servant;  burden  of  proof ...  118 

Railroads ;  not  required  to  fence  track ;   danger  of 

cattle  on  track 120 

MECHANICS*  LIENS.    Lumber  for  scaffolding. ...  628 
8ub<:ontractor8 ;  abandonment  of  work  by  contrac- 
tor ;  completion  by  owner ;  surplus;  notice ;  verifica- 
tion  481 

BHSTAEE.  Of  law ;  release  and  discharge ;  evidence 

to  contradict. 18 

MORTGAGE.    Assignment ;  loss ;  proof  of ;  title ...  263 

Consideration :  failure  of ;  assignment 117 

Payment  and  discharge ;  rights  of  beneficiaries    260 

Chattel;  rights  of  mortgagee ;  Insurance 481 

MXJNidlPAL  CORPORATION.  Negligent;  de- 
fective  canal;  action  against  State  for  wrongfui'death,  219 
Proclamation  of  mayor:  authority  of  officer  to  kill  dogs,  241 

Right  to  rent  city  hall  for  entertainments 848 

Eminent  domain ;  damage  to  private  property 422 

Public  Improvements;  assessments;  validity;  receiv- 
ing bids;  publication  of  notice;  action  to  vacate; 

right  to  malnuln 820 

Power  to  forbid  peddling  meat  not  conferred  under 

power  to  regulate  markets 19 

Police  department ;  powers  of  police  beard ;  special 

grades  of  patrolmen 840 

;  retirement  on  pension 219 

Construction  of  sewers ;  liability  for  negllgenoe 156 

Defective  sewers :  action  for  damages ;  pleading 18 

;  negligence  In  devising  plan;  error  of  Judsment.  199 

Defective  sidewalks  outside  limit  of  street ;  failure  to 

erectguards 288 

Regulation  of  sidewalks ;  signs  and  placards 268 

Contro  of  streets ;  regulation  of  railroad  tracks 260 

Defectfve  streets ;  explosion  of  gas 486 

— ;  ice  on  sidewalks 876 

— :  independent  contractor;  province  of  Jury;  con- 
tributory negligence;  evidence :  trial ;  reception  of 

evidence:  damages;  personal  injuries;  evidence 464 

;  contributory  negngence;  negligence 889 

;  duty  to  light  street;  steps  from  sidewalk  to  street 

crossing 448 

Right  to  remove  soil  and  mineral  ftom  street 68 

NEGLIGENCE.    Action  for  death;  conscious  suffer- 
ing of  deceased;  nominal  damagQ»t T. 121 
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NEGLIGENOE-OootiDued.                                 Pa«e. 
Death  by  wrongful  act ;  when  action  lies  agaioBt  sher- 
iff for  a  killlniir  by  deputy 620 

I>eath;  action;  remedy 488 

Bath-house  keeper*8  loes  of  customer's  Taluables 87 

Contractor;  Injury  by  his  servant  to  employer's  ser- 
vant  274 

Dangerous  premises ;  dangerous  chemicals 467 

;  insecurely  fenced  area  in  front  of  hotel 967 

Defect  in  bridge ;  contributory  negligence IMl 

Maintaining  barbed  wire  fence  along  highway ;  Injury 

to  animals 106 

Driving  over  child  In  street ;  oontrlbutory  negliirenoa.  897 

Evidence;  subsequent  repair  by  third  person ..  285 

Proximate  cause;  fright. 446 

;  when  question  of  law 184 

Remote  cause ;  fright  ot  pregnant  woman  by  runaway.  888 

Death  in  putting  up  telegraph  wires..  : 807 

Trial ;  objections  to  evidence  :  witness ;  examination; 

instructions  to  Jury ;  appeal ;  review 807 

See  Carriers  ;  Landlord  and  Tenant  ;  Master  and  Ser- 
vant ;  Municipal  Corporation:  itai  I  roads;  Telegraphs. 
NEGOTIABLE  INSTRUMENTS.  Draft;  accept-  ^^^ 

ance  ;  "excepted  " ,  448 

Purchase  from  />ona  beholder;  knowledge  of  equities.  800 

Defense  of  gambling  consideration 181 

Action  at  law  on  lost  note  ;  averment  of  loss 181 

Release  of  indorser;  extension  of  time 880 

NUISANCE-    Bells  ;  person  peculiarly  nervous 846 

Contiuuitig;  recovery  not  a  bar  to  6ut)eequen taction,  188 
By  corporation  ;  right  of  stockholder  to  complain ; 

acquiescence. 861 

Livery -tvhiP  ,    ,..491 

Ku.-.^  .  ^il  pupils liammerlDi;  b > .....447 

Obstruction  of  navigable  river ;  special  damage 467 

Obstruction  of  sidewalks;  skids 40 

Pollution  of  stream    by  several   persons;  remedy 

against  one  contributor 84 

Public  picnics  and  dances ;  ordinance  to  restrain 848 

Undertaker's  establishment 83 

NOTARY  PUBLIC.    Using  seal  of  another 68 

OFFICE  AND  OFFICER.    Action  against  derk  for 
wrongful  issue  or  writ ;  damages. .....  84S 


Liability  of  county  commissioners  for  neglect  of  duty 

in  respect  to  Jk if. 128 

Judgment :  validity ;  de  facto  Judge 46 

Justice  of  the  peace  ;  abolition  of  town 809 
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Albany^  January  7,   1888. 


OXntRENT  TOPICS. 

DOCTORS  are  not  the  only  professional  persons 
who  disagree.  For  example,  here  is  the  Eng- 
lish Law  Magazine  and  Eemew  calling  for  a  repeal 
of  the  relaxation  of  the  rule  that  one  indicted  for 
crime  may  not  testify  in  his  own  behalf,  because  it 
has  made  no  difference  in  the  number  of  convic- 
tions; while  on  the  other  hand,  Mr.  W.  Morton 
Grinnell  in  the  Tribune  condemns  the  narrowness 
of  the  common-law  rules  of  evidence  because  under 
them  Jacob  Sharp  got  off.  In  regard  to  the  former 
we  may  be  allowed  to  suggest  that  the  reason  that 
the  number  of  convictions  has  not  been  lessened 
probably  is  that  the  prisoners  were  all  guilty,  as 
osuaL  The  innocent  person  is  rarely  indicted.  But 
it  would  be  sufficieut  to  justify  the  relaxation  of 
the  rule  if  by  reason  of  it  one  innocent  man  should 
be  cleared.  The  new  practice  certainly  does  not 
harm  the  interests  of  the  government,  and  it  may 
tend  to  bring  out  the  truth,  either  for  or  against 
the  prisoner.  Therefore  we  urge  that  the  prisoner 
be  allowed  to  tell  his  story  if  he  will  Mr.  Grin- 
nell's  views  are  not  slugular  in  him,  because  he  was 
educated  under  the  French  practice,  and  naturally 
he  inclines  toward  the  inquisitorial  methods  of  that 
procedure.  We  trust  that  we  may  never  see  such 
rules  adopted  here.  Mr.  Gnnnell,  reviewing  the 
evidence  in  Sharp^s  case,  advocates  compelling  the 
prisoner  to  testify  against  himself,  in  effect;  the 
admission  of  proof  that  he  has  committed  other 
similar  crimes  at  a  remote  period ;  the  admission  of 
hearsay ;  and  the  admission  of  a  witness*  conclusions 
from  what  some  one  told  him.  All  this  because  he 
thinks  Jacob  Sharp  is  guilty  but  cannot  prove  it 
without  resort  to  such  methods.  This  is  his  view 
of  justice.  Out  west  they  have  a  still  more  extreme 
view  — lynch  law.  Of  the  two  we  prefer  the  latter, 
because  there  is  no  hypocritical  pretense  of  legal 
forms  about  it,  and  m  some  red-handed  instances 
Vor..   87  — Xo.  1. 


there  may  be  a  certain  element  of  rude  justice  in  it> 
savoring  undoubtedly  too  much  of  revenge  for  civi- 
lized and  refined  communities.  But  with  Mr.  Mor- 
ton's view  we  have  no  sympathy,  and  we  fear  but 
little  patience.  There  is  one  solace  however,  namely, 
that  he  will  have  to  alter  the  fundamental  laws  and 
the  instinctive  notions  of  fair  play  which  have  ruled 
the  Anglo-Saxon  mind  for  many  centuries,  before 
he  can  procure  the  conviction  of  prisoners  on  com- 
pulsory testimony,  suspicions,  surmises,  gossip,  ru- 
mor, individual  presumptions,  and  other  chaff  of 
that  sort.  Men  will  not  submit  to  be  hanged  or 
imprisoned  on  any  such  unsubstantial  reasoning. 


The  opinions  of  Mr.  Justice  Miller  on  trial  by 
jury,  which  are  published  in  the  current  number  of 
the  American  Law  Beview,  and  from  which  we  pub- 
lished some  extracts  last  week,  will  be  of  great  in- 
terest as  coming  from  one  of  the  weightiest  sources 
in  this  country.  It  gives  us  great  pleasure  to  find 
that  the  opinions  which  we  have  for  years  expressed 
on  this  topic  in  this  journal  are  in  harmony  with 
those  of  this  eminent  jurist.  He  believes  in  trial 
by  jury;  he  does  not  believe  that  judges  are  equally 
well  fitted  to  try  facts ;  and  he  beheves  in  a  verdict 
of  nine  or  some  such  number.  It  is  superfluous  to 
go  over  this  ground  again,  but  we  would  urge  the 
argument  that  it  is  astonishing  that  there  are  so 
few  disagreements  of  juries,  and  so  few  verdicts 
that  shock  the  public  sense,  and  that  it  would  be 
impossible  to  collect  twelve  judges  who  would 
agree  half  so  often,  or  half  so  often  satisfy  the  gen- 
eral sense.  The  theory  of  a  one-man  jury,  or  of  the 
same  jury  in  all  cases  in  a  given  neighborhood,  or 
of  a  jury  known  to  the  parties  before  hand,  is  un- 
safe and  impolitic,  for  reasons  which  have  often 
been  urged.  We  commend  the  perusal  of  Mr.  Jus- 
tice Miller's  temperate  and  well-considered  paper 
to  all  our  profession. 


Professor  McMaster  has  stirred  up  a  critic  in  the 
current  number  of  the  American  HUtorical  Magazine 
—  Mr.  Oliver  P.  Hubbard,  who  stoutly  contests  the 
historian's  assertion,  in  speaking  of  the  customs  of 
a  century  ago  in  this  country,  that  **  the  treadmill 

was  always  going."    Mr.  Hubbard  insists  that  it 
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was  not  going  at  all,  and  did  not  begin  to  go  until 
a  third  of  a  century  later,  as  a  criminal  punishment. 
He  seems  to  make  out  a  strong  case,  and  to  have 
the  learned  professor  on  the  hip.  In  1828  Stephen 
Allen,  mayor  of  New  York,  by  leave  of  the  common 
council,  printed  one  hundred  copies  of  a  pamphlet 
showing  '*the  plan  and  discipline  of  the  stepping- 
mill,"  which  was  set  up  at  Bellevue,  at  the  foot  of 
tbe  present  East  2dth  street,  and  which  was  yisited 
by  such  crowds  of  the  curious  that  it  became  nec- 
essary to  deny  entrance  except  on  special  permits. 
It  must  have  been  about  this  time  that  Oliver 
Wendell  Holmes  wrote  his  '<  Treadmill  Song," 
which  seems  to  us  an  ironical  production,  and 
which  Mr.  Hubbard  takes  too  seriously  when  he 
calls  it  ''soulless."  We  know,  for  a  reason  of  our 
own,  that  treadmills  could  not  have  been  very  com- 
mon, even  at  the  later  date,  because  a  picture  of  one 
is  very  rare,  and  the  only  one  we  could  ever  find  — 
that  is,  of  a  penal  treadmill  —  was  that  prefixed  to 
Allen's  pamphlet.  The  cruel  punishment  was  soon 
abolished.  We  recommend  to  Professor  Baldwin 
and  the  other  gentlemen  in  favor  of  whipping  wife- 
beaters,  that  they  substitute  the  treadmill.  It  might 
also  be  poetic  justice  for  tramps. 


In  the  death  of  Judge  Rapallo  the  people  of  this 
State  have  sustained  a  loss  which  must  be  irrepara- 
ble for  many  years.  He  was  one  of  the  only  two 
remaining  original  members  of  that  court  on  its  or- 
ganization in  1870.  The  advantages  of  his  long 
experience  and  his  minute  acquaintance  with  its  de- 
cisions, to  say  nothing  of  his  great  natural  powers 
and  his  vast  legal  learning,  cannot  possibly  be  sup- 
plied by  any  new  incumbent.  Although  the  people 
paid  to  him  and  Judge  Andrews  the  extraordinary 
compliment  of  a  unanimous  re-election  three  years 
ago,  yet  it  is  probable  that  no  judge  on  the  bench 
was  less  known  to  the  people  by  personal  associa- 
tion than  Judge  Rapallo.  His  reputation  was  ex- 
clusively professional.  He  lived  a  retired  life,  mov- 
ing and  breathing  in  an  atmosphere  of  judicial  in- 
vestigation. He  was  not  a  famous  judge,  nor  before 
his  elevation  to  the  bench  was  he  a  remarkably 
distinguished  or  well  known  lawyer,  and  yet  if  the 
opinions  of  his  surviving  brethren  on  that  bench 
could  be  taken,  no  doubt  they  would  unanimously 
and  readily  pronounce  him  the  ablest  of  their  num- 
ber. Such,  we  are  inclined  to  beheve,  would  also 
be  the  opinion  of  the  bar,  without  in  any  sense 
underestimating  or  failing  to  appreciate  the  marked 
learning  and  accomplishment  of  his  associates. 
Judge  Rapallo  had  a  great  brain,  sustained  by  a 
herculean  body,  which  enabled  him  to  perform  enor. 
mous  labor,  and  he  had  such  a  calm,  unemotional, 
almost  stolid  way  of  looking  at  legal  questions,  as 
so  many  logical  propositions  to  be  worked  out  by 
unerring  revolutions  of  mental  processes,  that  he 
was  as  little  liable  to  bias  and  as  little  likely  to  go 
wrong  as  any  judge  who  has  lived  in  our  times.  He 
had  a  robust  intellect  which  delighted  to  work 
things  out  on  principle,  rather  than  delve  among 


precedents  to  ascertain  what  other  intellects  had 
thought.  He  was  unquestionably  a  perfectly  inde- 
pendent and  fearless  man,  who  cared  as  little  for 
popular  opinion  and  caprice  as  he  did  for  the  shif t- 
ings  of  a  weathercock.  He  was  as  often  as  any 
one,  perhaps  oftener,  a  dissenter;  possibly  somewhat 
of  a  judicial  iconoclast  or  agnostic.  A  tower  of 
strength  to  our  great  court,  he  has  fallen  in  the 
maturity  of  his  powers  and  the  best  of  his  years, 
leaving  a  large  gap  in  our  judicial  defenses,  which 
it  will  be  impossible  at  present  to  fill  up.  Tlie  gov- 
ernor will  have  a  hard  task  to  appoint,  the  people 
to  elect,  a  competent  successor  to  this  great  judge 
to  whose  upbuilding  such  shining  gifts  of  nature 
and  so  many  toUsome  and  patient  years  of  experi- 
ence, refiection  and  research  had  gone.  We  do  not 
envy  his  successor.  The  people  of  this  State  can 
never  understand  how  much  they  have  owed  to  the 
silent,  retired,  modest  man  who  has  gone  forever 
from  the  bench  from  which  he  diffused  learning  and 
dispensed  equity  for  seventeen  years. 


Senator  Evarts  has  introduced  in  the  Senate  bills 
to  increa9e  the  salaries  of  the  judges  of  the  United 
States  Circuit  and  District  Courts  within  this  State 
to  nine  thousand  dollars  for  the  circuit  and  seven 
thousand  dollars  for  the  district  judges,  with  a  me- 
morial from  the  Bar  Association  of  the  city  of  New 
York,  the  proposers  and  advocates  of  the  bills.  Tbe 
present  salaries  are  six  and  four  thousand  dollars, 
respectively.  We  heartily  commend  these  measures, 
and  have  often  urged  them  in  these  columns.  These 
magistrates  are  among  the  most  useful,  most  hon- 
ored, and  most  laborious  in  the  country;  the  ques- 
tions before  them  are  of  great  importance;  their 
business  is  continually  increasing.  There  can  be  no 
room  for  debate  about  the  inadequacy  of  the  pres. 
ent  salaries.  Here  is  a  judicious  way  to  spend  the 
surplus  income,  or  a  very  small  paoi  of  it.  We 
earnestly  hope  the  bills  will  prevail. 


N0TE8  OF  CA8E8. 

IN  Dunham  v.  City  qf  Nmo  Britain^  Connecticut 
Supreme  Court  of  Errors,  May,  1887,  a  town 
purchased  of  plaintiff  and  his  father  land  on  which 
to  construct  a  reservoir,  and  the  officers  of  the 
town,  after  getting  a  deed,  gave  an  agreement  back 
allowing  plaintiff  and  his  father  to  use  the  reservoir 
for  fishing  and  sailing.  The  town,  acting  under 
legislative  authority,  in  order  to  prevent  the  pollu- 
tion of  the  water  oif  the  reservoir,  passed  an  ordi- 
nance prohibiting  its  use  for  those  purposes.  MM, 
valid.  The  court  said:  ''The  use  of  the  waters  of 
the  lake  for  boating,  sailing  and  fishing  is  not  in  it- 
self injurious,  nor  a  nuisance,  and  the  agitation  of 
the  surface  of  the  water  is  beneficial,  but  as  a  neces- 
sary incident  fo  or  concomitant  of  such  use,  a  con- 
siderable quantity  of  impure,  and  objectionable,  and 
decayed,  and  decomposing  matter,  filth  and  various 
excreta  of  the  human  body  is,  from  day  to  day,  de- 
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posited  in  the  water  of  said  lake.  But  such  de- 
posit has  not  been  and  \n  not  at  present  in  sufficient 
quantities  to  be  appreciable  in  its  effect  upon  said 
waters,  but  the  knowledge  on  the  part  of  the  pub- 
lic of  such  deposit  produces  disgust,  and  tends  to  pre- 
vent the  use  of  said  waters  by  the  public  for  domes- 
tic pnrposes.  If  the  germs  of  infectious  or  conta- 
gious diseases  should  be  deposited  at  or  near  the 
entrance  of  the  supply  pipes,  such  diseases  might 
be  communicated  to  the  people  of  said  city  using 
said  waters  for  domestic  purposes.  Under  these 
circumstances  the  common  council  of  the  city  of 
New  Britain,  acting  pursuant  to  power  given  it  by 
the  Legislature  in  1885  to  make  such  orders  and  or- 
dinances as  it  should  see  fit  for  the  better  protec- 
tion and  preservation  of  the  waters  of  said  lake* 
passed  the  ordinance  set  forth  in  the  finding,  pro- 
hibiting under  a  penalty,  among  other  things, 
boating,  sailing  and  fishing  on  said  lake.  The  pas- 
sage and  enforcement  of  this  ordinance  is  what  has 
given  rise  to  this  suit.  It  has  had  the  effect  to  keep 
the  public  away  from  the  lake  and  thus  the  plaintiff 
loses  the  profit  of  such  pleasure  resort,  and  in  this 
manner  only  the  acts  of  the  defendants  substantially 
impair  the  plaintiff's  business  and  depreciate  the 
value  of  his  property.  *  *  *  The  ordinance, 
having  for  its  object  the  preservation  of  the  public 
health,  and  being  adapted  to  that  object,  and  hav- 
ing been  authorized  by  the  Legislature,  was  a 
proper  and  valid  exercise  of  the  police  power  of  the 
State;  and  even  if  the  ordinance  was  invalid,  it  b 
obvious  there  would  have  been  an  adequate  remedy 
at  law,  so  that  in  either  event  no  error  could  have 
been  predicated  upon  a  denial  of  the  injunction. 
ButmU  v.  Oraig,  80  Ala.  185;  Garrison  v.  CUif  qf 
Atlanta^  68  Ga.  64.**  Somewhat  analogous  is  Dactn- 
poH  V.  City  of  BUhmond,  81  Va.  686;  8.  C,  59  Am. 
Rep.  694,  holding  that  an  ordinance  requiring  the 
removal  of  powder-magazines  from  a  city  is  valid, 
although  the  city  had  sold  the  site  to  the  owners  for 
the  purpose  of  erecting  such  magazines. 


A  wholesome  and  admirable  doctrine  is  laid  down 
in  Bwrgen^  eU.,  of  Warrm  v.  Geor^  Pennsylvania  Su- 
preme Court,  Oct.  8,  1887,  where  it  was  held  that 
an  ordmance  requiring  persons  canvassing  from 
bouse  to  house  for  the  purpose  of  selling  or  solicit- 
ing orders  for  books,  to  take  out  a  license  for  that 
purpose,  and  to  pay  certain  fees  therefor,  thus  put- 
ting such  persons  on  the  same  footing  as  others 
holding  a  mercantile  license  within  the  borough,  is 
not  unreasonable,  as  opposed  to  common  right,  and 
is  not  in  confiict  with  the  Constitution  of  the  United 
States  or  of  Pennsylvania.  The  court  said:  **By 
another  provision  of  the  ordinance  it  is  declared 
that  it  shall  not  apply  to  persons  holding  mercan- 
tile licenses  within  the  borough,  nor  to  persons  resi- 
dent in  the  county  selling  their  own  farm  produce. 
The  effect  of  the  ordinance  would  seem  to  be  to 
subject  persons  who  would  otherwise  pay  no  license 
for  the  privilege  of  doing  business  within  the  bor- 
ough, to  the  duty   of  paying  something  for  the 


privilege  when  they  undertake  to  exercise  it  with- 
out incurring  the  expense  of  a  mercantile  license. 
There  is  surely  nothing  unreasonable  in  such  a  re- 
quirement. It  is  difficult  to  understand  why  one 
portion  of  the  community  which  engages  in  the 
transaction  of  business  in  a  municipality  should  pay 
a  license  fee  for  the  privilege  of  doing  so,  and  an- 
other portion  should  have  practically  the  same  privi- 
lege without  paying  for  it,  simply  because  the  busi- 
ness is  done  in  a  different  manner.  The  argument 
that  it  is  contrary  to  common  right  to  require  a  li- 
cense fee  to  be  paid  in  the  latter  case,  and  therefore 
such  a  requirement  is  void,  proves  too  much,  since 
the  same  argument  is  applicable  to  the  law  requir- 
ing any  license  fees  to  be  paid  in  any  case.  The 
only  question  therefore  is  whether  the  borough  of 
Warren  possesses,  either  by  express  grant  or  neces- 
sary implication,  the  right  to  enact  the  ordinance  m 
question.  It  may  well  be  questioned  whether  it 
does  not  possess  the  necessary  authority  under  the 
common-law  power  incident  to  all  boroughs  as  pub. 
lie  municipal  corporations;  but  however  that  may 
be,  we  are  of  oj^nion  that  the  power  clearly  exists. 
«  «  «  The  general  borough  law  of  1851  (Purd. 
Dig.,  p.  203,  pL  58)  gives  to  all  boroughs  *the 
power  to  make  all  needful  regulations  respecting 
markets  and  market-days,  the  hawking  and  ped- 
dling of  market  produce  and  other  articles  in  the 
borough,*  etc.  The  peddling  of  *  other  articles' 
besides  market  produce,  includes  everything  which 
may  be  disposed  of  by  the  method  called  '  hawking 
and  peddling,'  and  we  cannot  say  that  this  does  not 
include  canvassing  from  house  to  house,  and  solicit- 
ing orders  for  books." 


Still  more  excellent  is  the  doctrine  of  (Jommon. 
weaUh  V.  Turner,  Massachusetts  Sup.  Jud.  Court, 
Nov.  28,  1887,  where  it  was  held  that  letting  loose 
a  captive  fox  to  be  hunted  by  dogs  is  punishable  un- 
der Public  Statutes  of  Massachusetts,  chapter  207, 
section  58,  which  provides  for  the  punishment  of 
any  person  who,  having  an  animal  in  his  custody, 
knowingly  and  willfully  permits  it  to  be  subjected 
to  unnecessary  torture,  suffering  or  cruelty.  The 
court  said :  *'  The  evidence  tended  to  prove  that  the 
defendant  let  a  fox  loose  from  his  custody  in  the 
presence  of  several  dogs;  that  the  fox  ran  into  a 
thick  wood  and  disappeared ;  that  about  five  min- 
utes afterward  the  dogs  were  let  loose  and  pursued 
the  fox,  and  caught  it  and  tore  it  in  pieces.  The 
jury  might  have  found  that  the  fox  was  let  loose  by 
the  defendant  to  be  hunted  by  the  dogs,  and  that 
the  dogs  were  procured  by  him,  and  were  let  loose 
by  his  direction,  in  order  that  they  should  hunt  the 
fox.  The  evidence  is  sufficient  to  prove  these  facts. 
The  question  is  whether  these  facts  constitute  or 
prove  the  offense  described  in  the  statute.  It  is  ob- 
jected that  the  statute  does  not  include  noxious  ani- 
mals; that  there  is  no  evidence  that  the  fox  was 
subjected  to  unnecessary  suffering;  and  that  there 
is  no  evidence  that  it  was  subjected  to  any  suffering 
by  the  defendant,  or  while  it  was  in  the  charge  or 
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custody  of  the  defendant.  The  word  '  animal '  must 
be  held  to  include  wild  and  noxious  animals,  unless 
the  purpose  of  the  statute  or  the  context  indicate  a 
limited  meaning.  There  is  nothing  in  the  general 
purpose  and  intent  of  the  statute  that  would  prevent 
it  from  including  all  animals,  within  the  common 
meaning  of  that  word.  The  statute  does  not  define 
an  offense  against  the  rights  of  property  in  animals, 
nor  against  the  rights  of  the  animials  that  are  in  a 
sense  protected  by  it.  The  offense  is  against  the 
public  morals,  which  the  commission  of  cruel  and 
barbarous  acts  tends  to  corrupt.  It  is  as  obnoxious 
to  the  reason  of  the  statute  to  wantonly  torture  a 
wild  animal,  held  in  subjection  by  force,  as  a  tame 
animal.  *  *  *  It  is  argued  that  the  fox  is  a 
noxious  animal,  which  man  may  lawfully  kill ;  that 
hunting  it  with  dogs  is  a  proper  mode  of  killing  it, 
and  that  therefore  the  suffering  inflicted  by  that 
mode  of  killing  is  not  unnecessary,  within  the  mean- 
ing of  the  statute.  The  statute  does  not  apply  to 
foxes  in  their  natural,  free  condition,  but  only  when 
they  are  in  the  dominion  and  custody  of  man.  The 
right  to  kill  a  captive  fox  does  not  involve  the  right 
to  inflict  unnecessary  suffering  upon  it  in  the  man- 
ner of  its  death,  any  more  than  the  right  to  kill  a 
domestic  animal  mvolves  the  right  to  inflict  unnec- 
essary suffering  upon  it,  or  to  cruelly  kill  it.  It  can- 
not be  said,  as  matter  of  law,  that  throwing  a  cap- 
tive fox  among  dogs,  to  be  mangled  and  torn  by 
.them,  is  not  exposing  it  to  unnecessary  suffering." 


NOTES  ON  THE  SCOTTISH  COURT  OF  SES- 
SION AND  ITS  PROCEDURE. 

Editor  of  the  Albany  Lowo  Journal: 

During  a  short  visit  to  Scotland  last  summer  I 
took  occasion  to  look  into  the  Scotch  courts.  There 
I  saw  so  much  to  interest  me  that  I  ventured  to  ask 
one  of  the  gentlemen  whose  acquaintance  I  had  the 
pleasure  to  make,  Mr.  Henry  Goudy,  a  prominent 
advocate,  to  give  me  a  short  sketch  of  Scotch  meth- 
ods of  administering  justice.  He  was  good  enough 
to  do  me  this  favor,  and  gave  me  the  following, 
which  I  send  to  you,  hoping  that  it  may  interest 
you  and  your  readers  as  much  as  it  did  me.  Per- 
haps also  it  may  cause  some  self-reproach  to  our 
own  bar,  the  bar  not  only  of  New  York  but  of 
other  States,  to  see  how  much  quicker  our  Scottish 
brethren  deal  out  justice  to  their  people  than  we  do 
to  ours. 

Very  truly, 

David  Dude«t  Field. 

New  Yobk,  Dec  28,  1887. 

I.  Constitution  op  the  Coubt.  ,, 

TEGB  Court  of  Session  is  the  supreme  civil  <court  in 
Scotland.  According  to  its  present  constitution 
it  consists  of  two  divisions  of  four  judges  each, 
who  together  form  the  Inner  House,  and  of  five 
judges  (lords  ordinary^  as  they  are  called)  who 
form  the  Out«r  House. 


hmer  House. — The  Inner  House  is  mainly,  though 
not  altogether,  a  court  of  review  —  having  appel- 
late jurisdiction  with  regard  to  judgments  of  the 
lords  ordinary  and  of  the  inferior  civil  courts,  and 
also  with  regard  to  verdicts  of  juries  and  directions 
of  judges  in  jury  trials.  It  also  however  acts  as  a 
court  of  original  jurisdiction  (de  la  premUre  instance) 
m  a  few  special  actions,  such  as  actions  by  special 
case^  in  which  the  parties  interested,  having  agreed 
upon  a  statement  of  the  facts,  refer  the  matter  to 
the  court  for  opinion  and  judgment,  and  actions  in 
which  the  supreme  equitable  jurisdiction  of  the 
court  is  invoked  by  petition.  As  a  common  exam- 
ple of  this  last-named  kind  of  jurisdiction,  we  may 
instance  an  application  to  the  court  to  remove  a 
public  official  or  a  trustee  from  his  office  on  the 
ground  of  improper  conduct  or  incapacity. 

The  divisions  of  the  Inner  House,  though  called 
first  and  second,  possess  co-ordinate  authority,  and 
though  a  decision  given  by  the  one  is  not  necessa- 
rily binding  on  the  other,  it  is  generally  treated  as 
authoritative  to  this  extent,  that  before  going 
counter  to  it  the  case  will  be  ordered  to  be  re- 
heard either  before  five  or  seven  judges,  or  possibly 
'remitted  to  the  whole  court. 

The  first  division  is  presided  over  by  the  lord 
president  (who  also  presides  over  the  whole  court), 
and  the  second  division  by  the  lord  justice  clerk. 
Neither  of  these  has  more  than  one  voice  (t.  e., 
they  have  no  casting  vote)  in  the  cLecision  of  any 
case.    48  (^o.  Ill,  cap.  151,  §  8. 

Three  Jvdges  make  a  Quorum, —  Where  the  judges 
of  either  division  are  equally  divided  in  opinion 
they  may,  in  certain  cases,  call  in  a  fifth  judge,  or 
they  may  order  the  case  to  be  reheard  before  seven 
judges,  or  the  opinion  of  the  whole  court  may  be 
taken. 

Outer  House. — The  Outer  House  judges  are  judges 
of  the  first  instance,  and  have  co-ordinate  author- 
ity. They  preside  at  trials,  and  their  judgments, 
if  not  brought  under  review  of  the  Inner  House 
within  the  time  prescribed  by  statute,  have  the  au- 
thority of  judgments  of  the  court,  though  of  course 
they  do  not  constitute  binding  precedents.  In  the 
ordinary  case  it  is  open  to  a  plaintiff  to  bring  his 
action  before  any  lord  ordinary  he  pleases,  though 
in  order  to  relieve  any  pressure  of  work  at  the  bar 
of*  a  favorite  judge  the  lord  president  has  statutory 
authority  to  transfer  cases  from  one  lord  ordinary 
to  another  —  a  power  which  is  frequently  exercised. 
There  are  certain  classes  of  cases  however  which 
are  appropriated  to  particular  lords  ordinary.  Thus 
the  junior  lord  ordinary  has,  by  statute,  exclusive 
jurisdiction  in  "  all  summary  petitions  and  applica- 
tions," and  in  the  bill  chamber.  To  the  second  ju- 
nior lord  ordinary  are  appropriated  ecclesiastical 
proceedings  of  a  certain  character,  or  as  they  are 
called,  geind  causes;  and  the  third  junior  lord  ordi- 
nary is  usually  appointed  to  act  in  all  exchequer 
causes. 

BiU  Chamber. — Besides  the  Inner  and  Outer 
Houses  it  is  necessary  to  say  a  word  about  what  is 
called  the  bill  chamber  of  the  Court  of  Session. 
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The  bill  chamber  is  the  department  of  the  court  in 
which  certain  summary  or  preliminary  applications, 
such  as  suspensions,  interdicts,  bankrupts*  petitions, 
and  applications  for  warrants  of  diligence,  are  dealt 
with.  It  sits  during  the  whole  year,  and  during 
the  vacation  it  represents  the  whole  court.  The 
bill  chamber,  says  Mr.  Mackey,  in  his  excellent 
work  on  Court  of  Session  Practice,  deriyed  its 
name  from  the  fact  that  its  original  jurisdiction 
"  consLsted  in  the  passing  hiUs  or  petitions  which 
were,  in  the  ancient  form  of  practice,  necessary  be- 
fore certain  summonses,  letters  of  diligence,  and 
letters  of  advocation  or  of  suspension,  were  issued 
in  the  name  of  the  sovereign,  and  sealed  with  his 
signet.  Such  preliminary  bills  existed  at  least  from 
the  date  of  the  institution  of  the  Court  of  Session, 
and  probably  had  been  a  part  of  the  procedure  of 
the  prior  courts  of  the  daily  council  and  session  of 
James  I.  ♦  ♦  ♦  The  object  of  billa  was  that  pri- 
vate persons  should  not  be  allowed  to  set  in  motion 
the  law  and  the  means  of  execution  it  provided,  un- 
til the  crown,  by  the  advice  of  the  judges,  was  sat- 
isfied that  this  was  necessary."  The  summonses 
for  which  IriU$  were  formerly  required,  as  mentioned 
in  the  just  cited  passage,  were  (1)  summonses  in 
which  the  sovereign  had  an  interest;  (2)  summonses 
for  which  there  was  no  recognized  style ;  and  (8) 
summonses  in  which  the  ordinary  citation  was 
sought  to  be  dispensed  with.  Bills  were  also  at 
one  time  a  necessary  preliminary  to  appeals  from 
inferior  courts,  but  both  in  this  case  and  in  the  case 
of  summonses  they  have  long  ceased  to  be  requisite. 
The  great  bulk  of  the  work  now  done  in  the  bill 
chamber  consists  of  bankruptcy  procedure,  applica- 
tions for  suspensions  and  interdicts,  and  for  war- 
rants of  diligence. 

n.  Procbdttiub. 

Compete/My, — No  action  can  be  brought  in  the 
Court  of  Session  where  the  value  of  the  action  does 
not  exceed  £25.     18  and  14  Vict.,  cap.  86,  §  18. 

IHvinon  of  Acttons. —  The  actions  by  which  rights 
may  be  enforced  in  the  Court  of  Session  are  of  va- 
rious kinds.  The  common  general  division  is  into 
petitory f  declaratory,  rescissory  and  possessory  —  the 
classification  depending  upon  the  conclusion,  or 
leading  conclusion,  employed  in  the  summons.  Of 
course  many  actions  contain  more  than  oue  conclu- 
sion, and  it  is  almost  invariable,  indeed,  for  a  peti- 
tory or  possessory  conclusion  to  be  added  to  a  de- 
claratory to  give  effect  to  the  right  which  is  to  be 
declared.  There  are  other  divisions  of  actions,  such 
as  those  into  principal,  and  accessory^  and  ordinary, 
and  extraordinary^  but  there  is  nothing  peculiar  in 
regard  to  these  requiring  notice. 

The  Summons,  —  The  writ  by  which  an  ordinary 
action  in  the  Court  of  Session  is  initiated  is  called  a 
summons,  consisting  of  three  parts,  viz.,  formal  sum- 
mons, condescendence  and  pleas  in  law.  The  formal 
summons  is  a  writ  in  the  sovereign  name,  and  is,  in 
some  respects,  of  antiquated  form.  Strictly  ana- 
lyzed, it  is  composed  of  four  parts,  viz. :  (1)  The 
address,  which  is  in  the  following  terms:  *' Victo- 


ria, by  the  grace  of  Gk)d,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  defender  of  the 
faith:    To  ,  messengers-at-arms,   our  sherifls 

in  that  part  specially  constituted,  greeting."  (3)  The 
designation  of  parties — the  pursuer  and  defender, 
respectively.  <8)  The  condusions,  as  for  instance, 
to  pay  a  sum  of  money,  or  to  implement  a  contract, 
or  to  declare  some  right,  or  as  the  case  may  be.  (4) 
The  toiU,  by  which  the  messengers-at-arms  are  di- 
rected to  cite  the  defender  to  appear  before  the 
court  on  a  certain  day  under  certification  that  de- 
cree will  be  given  against  him  if  he  fail  to  appear. 
A  warrant  to  arrest  the  defender's  personal  effects 
in  security  of  payment  may  also  at  the  option  of  the 
pursuer  be  inserted  in  the  will  of  the  summons  in 
actions  with  petitory  conclusions. 

Condescendence  and  Pleas  in  Law. — To  the  formal 
summons,  which  has  just  been  described,  there  must 
be  annexed  a  so-called  *' condescendence,"  which 
contains  in  substantive  propositions  (usually  in  sep- 
arate articles)  the  allegations  in  fact  which  form 
the  grounds  of  action.  Prior  to  1850  the  statement 
of  facts  was  incorporated  in  the  summons  proper, 
but  now  by  statute  (18  and  14  Vict.,  cap.  86,  §  1) 
there  must  be  in  every  case  a  separate  condescend- 
ence. Subjoined  to  the  condescendence  there  must 
be  a  statement  of  the  pleas  in  law,  which  consist  of 
a  concise  note  of  the  legal  propositions  on  which 
the  pursuer  founds. 

The  Summons, —  In  common  parlance  the  three, 
constituent  parts  just  enumerated,  viz.,  the  formal 
summons,  the  condescendence  and  the  pleas  in  law, 
are  embraced  under  the  general  designation,  the 
summons. 

Signeting, — After  the  summons  has  been  prepared 
it  must,  to  use  the  technical  phrase,  '^  pass  the  sig- 
net," which  means  that  it  must  be  impressed  with 
the  signet  or  seal  used  for  authenticating  all  letters 
of  diligence  in  the  name  of  the  sovereign.  This  seal  is 
kept  in  the  Register  House  by  an  official  appointed 
for  the  purpose,  and  a  fee  is  charged  for  impressing 
it.  The  last  page  of  the  formal  summons  must  also 
be  signed  by  a  writer  to  the  signet,  in  testimony  of 
the  fact  that  it  has  passed  the  signet,  and  a  nominal 
fee  of  half  a  crown  may  be  charged  (though  in  prac- 
tice usually  remitted)  for  such  signature.* 

Citation, — Upon  the  summons  being  signeted  it  is 
lodged  with  the  clerk  to  the  lord  ordinary  before 
whom  the  action  is  to  be  brought,  and  the  next  step 
is  to  serve  a  certified  copy  of  it  upon  the  defender, 
who  is  cited  to  appear  in  court  within  a  certain 
period  if  he  have  any  defenses  to  propone.  Service 
may  be  made  either  by  a  messenger-at-arms  or 
by  registered  letter.  The  days  of  citation  are,  in 
the  ordinary  case,  seven,  or  where  the  defender  is 
resident  out  of  Scotland  or  in  any  of  the  islands, 
fourteen,  reckoning  from  the  date  of  service  upon 
the  defender. 

Calling  the  Summons, —  Upon  the  expiry  of  the 
days  of  service  the  pursuer  calls  the  summons  (or 

*  At  one  time  all  summonses  were  required  to  be  prepared 
by  writers  to  the  signet—  a  privilege  of  great  importance  to 
this  powerful  corporation  of  solicitors— but  since  IMS  this 
has  ceased  to  be  the  case. 
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rather  lodges  it  with  the  clerk  of  the  process  for 
calling)  in  court,  which  means  that  a  brief  abstract 
of  the  designations  of  the  pursuer  and  defender, 
with  the  name  of  the  pursuer's  agent  and  counsel, 
and  also  of  the  lord  ordinary  and  division  to  which 
the  cause  shall  belong  (called  the  parUbua\  is 
printed  and  published  on  the  walls  of  the  court- 
house. This  calliDg  of  the  cause  is  the  first  public 
intimation  of  the  action  being  in  court. 

Entering  Appearanee, —  If  the  action  is  to  be  de- 
fended the  defender  enters  appetxranee^  which  he 
must  do  within  two  days  after  the  case  has  been 
called.  Appearance  is  entered  by  the  agent  of  the 
defender,  simply  intimating  to  the  clerk  that  he  ap- 
pears, and  giving  his  own  and  his  counsePs  name 
to  be  written  in  the  partQms. 

Defenses, — Thereafter  defenses,  which  consist  of 
answers  to  the  pursuer's  condescendence  (and  if  a 
counter  case  is  set  up,  a  separate  statement  of  facts) 
and  pleas  in  law.  The  defenses  must  be  lodged 
within  ten  days  after  the  calling. 

Printing  and  Enrolment. —  When  the  defenses 
have  been  lodged  it  is  the  duty  of  the  pursuer  to 
have  the  pleadings  printed,  and  copies  of  the  proof 
print  transmitted  to  the  defender's  agent  and  the 
lord  ordinary.  Eight  days  are  allowed  for  this 
purpose,  and  thereafter  the  case  is  put  out  in  the 
lord  ordinary's  roll  for  adjustment  of  the  rec- 
ord. The  interval  between  the  lodging  of  the 
prints  and  the  appearance  in  the  roll  must  not  be 
less  than  four  nor  more  than  six  days. 

Closing  JSeeorcL — When  the  case  first  comes  before 
the  lord  ordinary  he  requires  the  parties  (or  their 
counsel)  to  adjust  the  pleadings,  and  at  the  same 
time  pronounces  an  interlocutor  dosing  the  record. 
Parties  are  now  at  issue  upon  a  concluded  state- 
ment of  their  case,  and  it  depends  upon  the  nature 
of  the  question  between  them  how  the  case  shall 
thereafter  proceed. 

Proof. —  If  the  parties  are  at  issue  upon  pure 
questions  of  fact,  and  there  is  no  point  of  relevancy 
raised,  the  usual  course  is  to  ord^er  a  proof  to  be 
taken  before  the  lord  ordinary  himself.  This  order 
is  made  by  the  same  interlocutor  as  closes  the  rec- 
ord, and  the  day  of  the  proof  is  then  fixed.  Some- 
times, indeed,  disputed  facts  may  be  sent  to  a  jury,* 
but  except  in  actions  of  damages  a  proof  is  almost 
invariably  the  course  adopted.!  It  is  in  the  discre- 
tion of  the  lord  ordinary  to  fix  the  day  for  hearing 
the  evidence,  and  he,  of  course,  has  regard  to  the 
state  of  his  roll  and  convenience  of  other  litigants. 
But  as  a  rule  proofs  are  taken  within  five  or  six 
weeks  after  the  date  of  closing  the  record.  The 
evidence  at  the  proof  is  taken  down  in  short-hand 
and  counsel  are  heard  at  the  close,  and  the  lord  or- 
dinary thereafter  either  gives  judgment  at  once  or 
takes  time  to  consider. 

Procedure  and  Debate  Rolls, — Where  the  question 
in  dispute  between  the  litigants  is  one  of  pure  law, 
or  where  a  preliminary  plea  as  to  competency  or 

*  See  below  as  to  juiy  trial. 

t  Id  oertain  cases,  such  as  tboee  involving  pure  accountings 
or  a  scientiflc  inquiry,  a  remit  may  be  made  to  an  accountant 
or  man  of  sldll,  and  his  report  stands  in  place  of  proof. 


relevancy  is  raised,  the  lord  ordinary,  when  closing 
the  record,  orders  the  case  to  be  enrolled  in  either 
the  procedure  or  the  dtiKite  roUs.  When  sent  to  one 
or  other  of  these  rolls  the  case  will  generally  be 
heard,  and  judgment  given  within  two  or  three 
weeks  from  the  date  of  closing  the  record. 

BeeUUming. — After  judgment  has  been  given  by 
the  lord  ordinary  it  is  competent  to  appeal  to  the 
Inner  House  —  either  the  first  or  second  division,  as 
the  case  may  be.  This  is  done  by  a  single  note  of 
appeal  called  a  reclaiming  note.  The  time  within 
which  a  judgment  can  be  reclaimed  against  de- 
pends upon  the  kind  of  judgment  pronounced,  but 
in  the  ordinary  case  of  a  final  decree  disposing  of 
the  whole  cause  on  the  merits,  it  is  twenty -one  days. 
Supposing  the  reclaiming  note  to  have  been  compe- 
tently presented,  the  case  is  sent  to  the  Inner  House 
roll,  and  is  thereafter  disposed  of.  From  the  date  of 
presenting  a  reclaiming  note  till  the  date  when  the 
case  is  heard  in  the  Inner  House,  an  interval  of 
about  two  months  will,  on  an  average,  elapse, 
though  sometimes  (and  particularly  in  the  second 
division,  where  the  rolls  are  not  so  crowded)  it  may 
be  less  than  a  month.  For  summary  cases  special 
facilities  in  the  way  of  procedure  exist,  and  the 
above-mentioned  intervals  of  time  may  in  their  case 
be  much  shorter. 

Jury  Trials, —  It  has  been  observed  above  that 
jury  trials  are  not  common  in  the  Court  of  Sesnon, 
and  the  tendency  during  recent  years  has  been  more 
and  more  to  discourage  them.  On  an  average  there 
will  not  be,  it,  is  thought,  more  than  fifty  or  sixty 
jury  trials  altogether  in  a  twelvemonth.  Actions 
for  damages  for  injury  however,  and  a  few  other  ac- 
tions of  a  special  character,  are  still  appropriated  to 
a  jury,  unless  the  parties  consent  to  have  them  tried 
before  the  lord  ordinary. 

Issues. —  When  the  record  is  being  closed,  as  above 
explained,  and  it  (^pears  that  the  action  must  go 
before  a  jury,  an  order  for  issues  is  pronounced. 
Thereupon  issues  must  be  lodged  within  the  pre- 
scribed period  —  generally  six  or  eight  days — and 
these  are  adjusted  at  the  sight  of  the  lord  ordinary 
for  the  trial  of  the  cause.  A  day  for  the  trial  is 
subsequently  fixed  by  the  lord  ordinary,  if  either 
party  move  him  for  that  purpose,  and  if  both  parties 
agree  he  will  preside  at  the  trial.  In  such  case  the 
trial  must  take  place  (except  on  special  cause  shown) 
within  three  weeks  of  the  application  to  fix  it.  It 
is  competent  however  for  either  party  to  object  to 
the  trial  proceeding  before  the  lord  ordinary,  in 
which  case  the  matter  must  be  reported  to  the  Inner 
House,  and  the  division  of  the  court  to  which  the 
action  is  marked  shall  then  determine  whether  the 
trial  shall  be  before  the  lord  ordinary  or  at  the  cir- 
cuit or  jury  sittings.  In  the  latter  case  the  process 
will  remain  in  the  Inner  House,  and  an  interlocutor 
will  be  pronounced  fixing  the  time  and  place  of 
trial.  The  so-called  jury  sittings  are  held  in  the 
spring  and  autumn  vacations. 

Such  are  the  prominent  features  of  the  procedure 
in  the  Court  of  Session  in  ordinary  actions.  Com- 
pared with  the  procedure  in  the  Enghsh  courts  it 
18  thought  that  there  is,  on  the  whde^much  grea^ 
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celerity.  The  expense  also  of  an  action  will  be 
found  to  be  considerably  less,  though  litigation  in 
the  Scotch  court  is  by  no  means  cheap.  The  total 
costs  of  an  ordinary  action  which  has  been  decided 
finally  in  the  Inner  House,  and  In  which  there  has 
been  a  proo^  will  rarely  be  less  than  £100. 

H.  G. 

EXECZTT0R8  AND  ADMINI8TRAT0R»^PER- 
]    80NAL  DTSCRETION—POWER  TO  SELL. 

NBW  JEB8EY00XJBT  OF  CHANGfBBY,  MAY.  1807. 

GiBBBSOH  Y.  QlBXBSOH.* 

BxBOOlon  were  dliveted  to  mU  aU  of  the  t60tetor^  real  «0teto 
**al>iiofa  ttine and  in  Bodk  manner aathesr  flhaUlhtok most 
adTtaable.*'  Held,  not  to  rest  a  perMmal  dlaoretkm  tn 
them,  and  thai  therefore  an  administrator  d«  iKmlifMmt 
apfiolnted  on  their  rennnolation  oonld  ezerdee  thepower. 

A.  G.  Rickey^  for  oomplainant. 

Bird,  V.  C.  Joteph  Oiberson  by  his  last  will  fcave 
ail  the  residae  of  hit  estate  to  his  ohildren,  to  be 
equally  divided  amongst  them,  aud  then  ordered  and 
directed  bis  executors  to  sell  all  of  the  said  estate  **  at 
SQoh  times  and  in  snoh  manner  as  they  shall  think 
most  advisable.'*  The  executors  therein  named  re- 
DOUDoed,  and  an  administrator  with  the  will  annexed 
was  appointed.  Doubts  having  been  suggested  as  to 
his  power  to  sell,  this  bill  is  presented. 

In  my  Judgment,  this  case  Is  plainly  within  the  act 
which  confers  the  same  powers  of  sale  upon  admlnis- 
trAtors  with  the  will  annexed  that  the  executors  had 
by  the  will.  I  cannot  perceive  that  the  executors  had 
confided  to  them  any  trust  or  discretion  such  as  is 
contemplated  in  the  case  of  Nawidorf  v.  /Schumann, 
14  Stew.  £q.  14,  and  In  other  cases.  In  the  case  cited 
the  executor  had  power  to  dispose  of  as  he  should 
deem  best.  He  might  rent  It,  for  he  was  directed  to 
dlrlde  the  profits.  In  this  case  there  is  nothing  but 
the  power  of  sale  conferred.  But  It  Is  thought  that 
the  discretion  contemplated  In  Naundarf  v.  Sc^h- 
mann,  supra,  is  distinctly  expressed  In  the  phrase  "at 
such  times  and  in  such  manner  as  they  shall  deem 
most  advisable."  I  do  not  see  any  such  force  In  the 
expression.  I  think  the  executors  are  directed  to  sell 
and  nothing  more.  I  think  they  have  no  other  or 
groater  power,  right,  trust  or  discretion  than  they 
would  have  had,  had  the  words  quoted  been  omitted. 
I  think  every  executor  has  Just  so  much  right,  power, 
trust  or  discretion  when  simply  authorised  to  selL 
Every  such  executor  can  sell  at  such  times  and  in 
•uoh  manner  as  he  deems  most  advisable.  All  will 
readily  acknowledge  that  he  has  that  much  discre- 
tion, and  that  If  he  does  not  exercise  It  wisely  the 
eourts  will  Interfere.  Nor  will  any  one  insist  that 
•uoh  admission  brings  the  case  within  the  principle 
of  Naundorf  v.  Schumann.  It  is  only  giving  practical 
eflSsot  to  a  wise  provision  of  the  statute  in  a  case  where 
the  testator  has  not  himself  otherwise  provided.  And 
if  the  ease  I  am  deciding  Is  not  controlled  by  Naun- 
darf ▼•  Sc^umonn  certainly  it  Is  not  by  Lanning 
V.  9Uter»  of  St.  Francis,  8  Stew.  Eq.  802.  In  that  case 
the  trust  seemed  most  clearly  to  be  a  personal  one; 
the  real  estate  was  given  to  the  person  named  as  ex- 
ecutor absolutely;  besides  which  his  control  seemed 
only  to  terminate  when  he  saw  proper  to  sell  and  di- 
vide. 

In  oonstming  the  force  or  extent  of  such  enabling 
statute,  the  inquirer  will  be  aided  by  the  views  of 
Chief  Justice  Beasley  as  expressed  In  Weimar  y.  Faih, 
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14  Vr.  1,  11,  one  quotation  will  suffice :  '^  But  the  dis- 
cretion thus  appealed  to  Is  nothing  but  the  common 
discretion  that  Is  made  use  of  in  the  transaction  of 
ordinary  business.*' 

I  think  the  administrator  with  the  will  annexed 
can  convey  a  good  title.    I  will  so  advise. 

NoTB.— The  following  cases  show  what  words  have 
been  held  to  confer  such  a  personal  discretion  on 
the  executor  that  an  administrator  de  honU  non  could 
not  execute  a  testamentary  power  to  sell  lauds: 

As  soon  after  my  death  as  my  executor  shall  deem 
expedient,  *  *  *  either  at  public  or  private  sale, 
and  on  credit  or  for  cash,  at  his  discretion.  MUoheU 
v.  i^petioe,  62  Ala.  460. 

At  such  time  or  times  as  they  or  the  survivor  of 
them  could  do  it  to  the  best  advantage,  and  either  at 
public  or  private  sale,  as  they  or  he  might  think  best. 
XocfetfK>od  ▼.  Siradley,  1  Del.  Ch.  296. 

At  such  credit  aud  In  such  manner  as  Is  thought 
most  advisable  to  my  executor.  HaU  ▼.  irtrin,  7  lit 
176;  see  WardweU  v.  McDoweU,  Si  Id.  864;  ^iooU  v. 
iSbo^OOid.  529. 

As  best  calculated,  in  their  opinion,  to  benefit  my 
family— that  is  to  say.  In  such  parts  or  parcels,  at  such 
time  or  times,  and  upon  such  terms  and  conditions  as 
they  shall  judge  proper.  Brot^  v.  Hobaon,  8  A.  K« 
Marsh,  880. 

To  sell  and  convey  such  of  testator's  property  as  In 
the  executor's  Judgment  would  best  promote  the  in- 
terest of  all  concerned.  Tainter  v.  Clark,  18  Mete. 
220;  S.  C,  Clark  ▼.  Tainter,  7  Cush.  667;  Dunbar  ▼. 
Tainttr,  id.  574.  See  also  Fiittiom  v.  Story,  182  Mass. 
205. 

To  be  sold  at  the  discretion  of  the  executor.  Afont- 
gomery  ▼.  MUUken,  8m.  &;  Marsh.  Ch.  435;  8.  C,  5Sm. 
A  Marsh.  151.    See  King  v.  Talbert,  88  Miss.  867. 

Shall  be  sold  at  the  discretion  of  my  executors. 
Chambert  v.  Tulane,  1  Stock.  146;  see  Lanning  v.  Sis- 
ters of  St  Frands,  8  Stew.  Eq.  892;  WeHand  v.  Town- 
send,  6  id .  809,  note ;  Brush  v.  Young,  4  Dutch.  287. 

To  sell  and  convey  any  or  all  of  the  real  estate  at 
discretion,  and  to  keep  It  in  repair.  Stoutenburgh  v. 
Moort,  10  Stew.  Eq.  68. 

The  whole  to  be  disposed  of  as  shall  to  my  execu- 
tors seem  best.  Naundorf  v.  5oA«imatm,  14  Stew.  Eq. 
14. 

To  sell  and  convey  *  *  *  In  their  discretion, 
upon  trust,  to  divide  the  proceeds  among  the  testa- 
tor's four  children.  Cooke  v.  Plott,  51  N.  T.  Super. 
Ct.  56;  96  N.  T.  45;  Mott  v.  Ackennatn,  92  id.  540; 
Bierbaum*s  case,  40  Hun,  604;  see  Bain  v.  if  otteson, 
54  N.  Y.  668;  Place's  case,  7  N.  Y.  Leg.  Obs.  217. 

To  sell,  grant  and  convey,  *  *  *  or  to  lease  the 
same  for  terms  of  years,  as  th«y  In  their  discretion 
may  deem  best.    Ross  ▼.  Barday,  18  Penn.  St.  179. 

To  sell  if  they  thought  advisable,  and  to  invest  the 
proceeds  for  the  use  of  certain  beneficiaries.  Waters 
V.  Margerwn,  60  Penn.  St.  SO. 

In  such  parts  and  parcels,  and  at  such  time  or  times, 
and  on  such  terms  and  In  such  manner  as  my  said  ex- 
ecutors, or  the  survivor  of  them,  shall  in  their  good 
discretion  think  fit  and  most  advantageous  for  the 
benefit  of  my  estate.  Evans  v.  Chew,  8  Phila.  108;  71 
Penn.  St.  47 ;  see  Moody  v.  Fulmer,  8  Grant's  Cases, 
17. 

That  the  sale  shall  not  be  made  by  any  other  person 
than  the  executor  himself.  Drayton  v.  OtUnke,  Ball. 
Eq.894. 

To  sell  or  lease  or  dispose  of  In  any  way  they  may 
think  best  for  my  estate.  Armstrong  v.  Park,  9 
Humph.  195. 

If  and  whenever  he  may  think  It  advisable  for  the 
interest  and  benefit  of  my  children,  to  sell  any  or  all 
of  my  testator's  real  estate,  and  to  invest  the  pro- 
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oeeds,  or  such  part  thereof  as  be  may  think  right,  in 
other  real  estate.    Jofiea  v.  Fulghum,  8  Teou.  Ch.  193. 

With  power  to  dispose  of  the  same  iu  such  manner 
as  to  the  executor  should  seem  meet  for  the  payment 
of  testator's  debts,  and  for  the  use  and  benefit  of  his 
daughter,  6.  B.,  so  long  as  she  should  continue  insane. 
Besley'a  case.  18  Wis.  451 ;  see  Harrup  v.  Winslet^  37 
Ga.  665. 

Devise  to  testator's  widow  to  be  at  her  disposal,  if 
agreeable  to  the  executors,  so  long  as  she  should  re- 
main a  widow,  to  be  sold  however  if  necessary  to  pay 
testator's  debts,  otherwise  in  remainder  to  his  sons 
after  the  widow's  death  or  marriage.  Testator  died 
iu  1848.  Neither  of  the  executors  proved  the  will, 
and  letters  cum  iestamento  annexo  were  issued  to  the 
widow  iu  1851,  who  as  devisee  conveyed  the  premises 
the  same  year  to  G.,  swearing  it  was  to  pay  testator's 
debts,  and  that  the  proceeds  were  so  applied.  She 
married  again  in  1853,  and  ejectment  by  the  sons 
against  her  grantee  was  sustained.  Bafitingv.  Oum' 
mersoii,  24  U.  C.  Q.  B.  287. 

The  following  cases  show  when  a  personal  discre- 
tion is  not  imposed,  and  when  an  administrator  de 
bonis  non  may  sell  lands  under  a  testamentary  power 
given  to  the  executor: 

If  and  when  they  or  he  shall  think  fit  so  to  do  for 
the  purpose  of  division  or  distribution.  Wyman  v. 
Carter,  L.  R..  12  Eq.  300;  see  Yates  v.  Compton,  2  P. 
Wms.808;  Austin  v.  Martin,  29  Beav.  523;  M<mseU  v. 
Armstronoy  L.  R.,  14  Eq.  423;  In  re  Clay,  L.  R.,  16 
Ch.  Div.  3. 

For  such  considerations,  upon  such  terms,  and  in 
such  manner  as  the  executors  might  Judge  best. 
8tuaH  V.  Baldwin,  41  U.  C  Q.  B.  446. 

*'  That  the  purchase-money  be  secured  by  such  per- 
sonal security  as  my  executor  may  direct."  Anderson 
V.  McQowan,  45  Ala.  462. 

That  the  estate,  real  and  personal,  remi^n  In  the 
hands  of  his  wife  (the  executrix)  **  to  rear  and  edu- 
cate his  three  children,  and  to  remain  hers  during 
her  life-time  or  widowhood;  and  in  case  of  her  mar- 
riage, that  the  estate  be  sold  and  the  proceeds  divided 
equally  among  her  and  the  three  children."  Watson 
V.  iMartin,  75  Ala.  506. 

To  sell  certain  lands  in  one  year  after  testator^s  de- 
cease, **and  to  divide  the  avails  so  that  my  said 
daughter  shall  receive  one-fourth  thereof.*'  Pratt  v. 
Stewart,  49  Conn.  339. 

'*  Which  I  desire  may  be  sold  at  such  credit  as  he 
may  judge  right  between  the  creditors  and  the  es- 
tate.'*  Owens  v.  Cowan,  7  B.  Monr.  152. 

Where  testator  directed  a  division  of  his  estate 
among  his  children  at  the  death  of  his  wife,  to  be 
made  by  his  executors,  either  by  a  division  of  the 
property  iu  kind,  or  a  sale  and  division  of  the  pro- 
ceeds, in  the  discretion  of  the  executors.  Shields  v. 
SmitJt,  8  Bush,  601 ;  see  (hilley  v.  Prather,  7  id.  167. 

"  To  sell  or  lease  for  such  term  or  terms  of  years, 
renewable  or  not  renewable,  as  they  may  think 
proper,  the  whole  or  any  part  thereof,  either  at  pub- 
lic or  private  sale,  if  they  shall  deem  such  sale  or 
lease  beneficial  or  advantageous  to  the  parties  inter- 
ested." Ih-uid  Park  Heights  Co.  v.  Oettinger,  So  Md. 
46;  see  Keplinger  v.  Maocubhin,  58  id.  203. 

To  divide  into  seven  equal  parts  *  *  *  and  sell 
the  same  at  such  time  and  on  such  terms  as  he  may 
think  fit.  Dilworth  v.  jRtce,  48  Mo.  124;  Evans  y. 
BUikiston,  M  \d.  437;  see  Compton  y.  McMahan,  19 
Mo.  App.  494. 

In  order  to  make  an  equal  division  among  testa- 
tor's grandchildren.    Howell  v.  Sebring,  1  MoCart.  84. 

To  sell  at  private  or  public  sale,  as  to  them  may 
seem  most  discreet,  with  similar  power  iu  their  suc- 
cessor.   Fish  V.  Coster,  28  Hun,  64. 

After  the  dentb  of  M.  a)l  the  lands  to  be  sold  and 


the  proceeds  divided  equally  among  testator's  chil- 
dren.   Smith  T.  McCrary,  3  Ired.  Eq.  204. 

For  any  price  or  prices  which  to  them  shall  seem 
meet,  by  public  or  private  sale.  Mereditii's  JSstate, 
Pars.  Eq.  Cas.  433. 

To  sell  a  house  devised  to  testator's  wife,  if  she 
should  so  desire,  and  the  executors  deem  it  for  the 
best  Interest  of  the  wife  and  children.  Lautz  y.  Boyer, 
81  Penn.  St.  325. 

To  lease,  according  to  their  discretion,  and  to  aell 
and  convey  In  such  manner  as  they  shall  think  proper, 
either  at  public  or  private  sale.  Jackman  v.  Detafield, 
85  Penn.  St.  381 ;  see  CommonweoJUh  v.  For^iey,  3  Watts 
k  Serg.  353. 

To  sell  the  said  house  and  lot,  and  invest  the  pro- 
ceeds in  such  security  as  the  executor  may  consider 
best,  holding  the  same  in  trust  for  8.  ProbcLte  Court 
V.  Hazard,  13  R.  L  3.  (This  case  went  off  on  another 
point,  vide  p.  7.) 

If  necessary,  or  if  they  think  best,  to  sell  a  part  or 
any  portion  of  the  lauds  given  to  R.  Dougherty  y. 
Crawford,  14  8.  C.  628. 

The  proceeds  of  sale,  after  paying  debts,  etc.,  to  be 
disposed  of  as  follows :  One-fifth  to  be  set  apart  in  the 
executor's  hands  and  held  by  him  subject  to  the 
trusts,  etc.,  named  in  a  certain  item  of  the  will.  Har- 
rison V.  Henderson,  7  Heisk.  315,  350;  but  see  Brush 
V.  Young,  4  Dutch.  237. 

For  the  purpose  of  paying  debts  and  supporting  tes- 
tator's children.    Caruthers  v.  Camtliers,  2  Lea,  264. 

Provided  the  said  laud  will  sell  for  as  much  as  in 
their  judgment  will  be  equal  to  Its  value.  Bromi  y. 
Armistectd,  6  Rand.  594. 

"Whenever  my  executors  think  best."  MosbyY, 
Mosby,  9  Gratt.  584. 

The  court  cannot  appoint  an  administrator  merely 
for  the  purpose  of  executing  a  deed  for  lands  sold  by 
his  predecessor.  Long  v.  Joplin  Mining  Co.,  68  Mo. 
422.  Nor  to  correct  a  mistake  iu  such  deed,  (h'ayson 
V.  Weddle,  63  Mo.  528.  Nor  can  an  administrator  with 
the  will  annexed,  after  resigning,  execute  a  deed  for 
lands  sold  by  him  while  In  office.  Elstner  v.  Fife,  32 
Ohio  St.  858.  An  attempted  sale  by  an  administrator 
de  bonis  non,  made  because  a  sale  by  the  administrator 
was  void,  may  be  enjoined  by  the  purchaser.  BeU  v. 
Craig,  52  Ala.  215. 

A  deed  executed  by  an  administrator  de  bonis  noti, 
under  an  order  directing  bis  predecessor  to  execute 
It,  was  upheld.    Petemum  v.  Watkins,  19  Ga.  163. 

If  the  will  has  never  been  legally  admitted  to  pro- 
bate, a  sale  of  land  made  by  an  administrator  d«  bonis 
non,  who  was  appointed  after  the  marriage  of  the  sole 
executrix  of  such  will, is  void.  Chase  y.Ross,  36  Wis.2e7. 

After  the  guardian's  sale  had  been  confirmed  and  a 
deed  ordered  to  be  executed  to  the  purchaser,  the 
guardian  died.  Held,  that  his  successor  might  be  or- 
dered to  execute  the  deed  and  receive  the  purchase- 
money.    Lynch  y.  Kirby,  36  Mich.  238. 

Creditors  of  an  intestate  brought  a  bill  in  chancery 
against  his  administrator,  and  he  was  removed  from 
office—the  title  to  the  intestate's  lands,  sold  by  a  re- 
ceiver afterward  appointed  in  the  suit,  was  held  good. 
Walker  y.  Morris,  14  Ga.  323. 

Equity  may  refuse  specific  performance  of  a  con- 
tract for  the  sale  of  lands,  made  by  an  administrator 
with  the  will  annexed.  Shelton  y.  Homier,  5  Mete. 
462;  Paret  y.  KeneaUy,  30  Hun,  15;  Speck  v.  Wohlien, 
22  Mo.  310;  Robifison's  case,  3  Irish  L.  R.  429;  but  see 
Peebles  v.  Watts,  9  Dana,  102;  Parks  v.  Sears,  117  Mass. 
518;  Clark  v.Homthal,  47  Miss.  434;  De  Peyster  Y.Clen- 
dining,  8  Paige,  295;  Blakemore  y.  Kimmons,  8  Baxt. 
470;  Tolery.  Toler,  2  Pat.  &  H.  71. 

See  in  general  1  Wms.  Exrs.  (6th  Am.  ed.)  723  [654] 
note;  24  Am.  Law  Reg.  (N.  S.)  689.— John  H.  Stew- 
art. 
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WITNESS-IMPEACHMENT  BY  CROSS- 
EXAMINATION  —  ESTOPPEL. 

NSW  JEBSET  COURT  OF  OHANOBBY  MAT«  1887. 

Pdxlen  v.  Pttllbn.* 

1.  A  party,  in  order  to  discredit  his  oppoDent's  witness,  asked 

him  on  cross-examination,  if  he  had  not  been  guilty  of 
larceny,  and  specified  the  chattels  said  to  have  been 
stolen,  which  the  witness  denied.  Held,  that  this  pre- 
vented him  from  proving  by  others  that  the  witness  had 
admitted  having  stolen  the  goods  named;  nor  could  he  be 
impeached  by  producing  a  Justice  of  the  peace,  and 
asldng  him  relative  to  an  arrest  and  criminal  charge  of 
the  witness  before  him,  followed  by  an  offer  to  corroborate 
such  Justice's  evidence  by  his  docket. 

2.  Query*  whether  a  witness  who  has  been  convicted  of  a 

crime,  and  on  cross-examination  denies  it,  can  be  con- 
tradicted by  producing  the  record  of  his  conyiction. 
kN  appeal  from  the  rollng  of  the  master. 


0' 


O,  O.  VanderbiU,  for  appellant. 

W.  Y.  Johnsorit  oontra. 

BiBD,  V.  G.  The  suit  is  for  divoroe.  The  defend- 
ant sought,  on  the  ezamiuatlou  of  witnesses  before 
the  master,  to  discredit  one  of  the  witnesses  called 
and  examined  by  the  complainant.  This  he  endeavored 
to  do,  first  by  asking  him  on  oross-ezamiuatiou,  if  he 
hmd  not  been  guilty  of  larceny,  particularly  naming 
the  goods  said  to  have  been  stolen,  which  the  witness 
denied ;  and  then  by  offering  to  prove  that  he  ba4 
admitted  to  others  that  he  had  stolen  the  goods.  .This 
testimony  was  objected  to,  and  rejected  by  the  master. 
The  master  was  right.  He  followed  the  rule  as  laid 
down  by  Greenleaf  In  his  work  on  Evidence,  S  449,  and 
by  all  the  judges  who  have  considered  the  question  on 
appeal.  The  question  Is,  not  whether  the  witness  may 
be  asked  suoh  a  question  or  not,  nor  whether  he  can 
plead  his  privilege  and  refuse  to  answer,  but  having 
been  asked  and  answered,  whether  or  not,  in  suoh 
ease  he  can  be  contradicted  when  It  appears  to  touch 
upon  matters  wholly  collateral  to  the  Issue  between 
the  parties  and  solely  to  pertain  to  the  credibility  of 
the  witness.  In  StaU  v.  Roberta,  81  N.  C.  605,  a  wit- 
ness for  the  State  was  asked  on  cross-examination  If 
he  had  not  said  to  one  Wills,  **  that  rather  than  be 
outdone  by  a  negro,  he  would  swear  to  any  amount 
of  lies,"  and  also  If  he  had  not  admitted  on  a  trial  be- 
fore a  justice  of  the  peace  that  he  had  declared  **  that 
he  would  have  all  the  com  cut  down  on  Sandy  Marsh 
creek,  and  would  poison  all  the  stock  on  said  creek." 
The  witness  denied  making  any  such  statements.  An 
offer  was  made  to  contradict  him,  which  was  over- 
ruled. On  appeal,  the  Supreme  Court  said:  *'The 
Koneral  rule  Is  that  when  a  witness  makes  statements 
in  the  ooorse  of  his  evidence  and  as  a  part  thereof,  as 
to  any  fact  or  facts  constituting  the  subject  matter 
under  investigation,  he  may  be  Impeached  by  proof 
of  statements  or  representations  to  the  contrary,  but 
as  regards  statements  of  a  witness  drawn  out  on  cross- 
examination  collateral  to  the  Investigation,  the  same 
are  to  be  taken  as  conclusive,  and  it  Is  not  admissible 
to  contradict  him  by  showing  declarations  or  state- 
ments Inconsistent  therewith,  with  an  exception  how- 
ever that  disparaging  evidence  of  Inconsistent  state- 
ments in  matters  collateral  may  be  received  when  It 
tends  to  show  the  temper,  disposition  or  conduct  of 
the  witness  in  relation  to  the  cause  or  parties.*'  Qreenl. 
Ev.,  S  466.  In  CommonwiaUh  v.  Mason,  106  Mass.  163. 
the  court,  on  appeal,  said  the  questions  put  the  govern- 
ment witness,  on  cross-examination,  whether  he  had 
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not  offered  In  another  case  to  suborn  a  witness,  and 
whether  he  had  not  forged  the  name  of  the  defendant, 
Francis  D.  Willard,  to  certain  notes,  were  Inquiries  as 
to  collateral  and  Irrelevant  matters,  and  the  ruling  of 
the  presiding  judge  rejecting  them  Is  not  open  to  ex- 
ception. See  also  Cornitioinjoealth  v.  Murray,  36  Leg. 
Int.  892;  PeopU  v.  McKeller,  63  Cal.  66;  PeopU  v. 
BeU,  Id.  U9;  Eamea  v.  WhiUaker,  123  Mass.  842; 
Kaler  v.  BnOders  Jiw.  Co.,  120  Id.  883;  Hester  v.  Com- 
momoealth,  86  Penii.  St.  189-167;  Madden  v.  Koegter,^ 
62  Iowa,  692-694;  Lewis  v.  Seiger,  8  Pac.  Bep.  884; 
Plato  V.  Reynolds,  7t  N.  Y.  686-688 ;  Chapman  y.  Brooks. 
81  id.  75-87;  ComvH/y.  Coming,  6  Id.  97-104;  Stokes 
V,  Pkople,  63  id.  164-176;  Hyan  v.  Fiiople,  79  Id.  603-600; 
Furst  y.  Second  Avenue  R,  Co.,  72  Id.  642;  ConUy  v. 
Meeker,  86  Id.  618;  Stephen's  Dig.  Ev.  (Chase's  ed.),  p. 
22r,  art.  180. 

An  offer  was  made  to  make  proof  of  criminal  con- 
duct of  this  same  witness  by  producing  a  justice  of 
the  peace  with  his  docket,  and  asking  the  justice  re- 
specting his  actions  In  Issuing  process,  and  then  offer- 
ing to  prove  what  he  had  done,  and  the  nature  of  the 
offense  charged  by  his  docket.  The  docket  was  admit- 
ted under  objections.  An  appeal  was  taken.  These 
offers  must  fall  for  the  reason  above  given,  and  also 
for  the  reason  as  every  one  must  admit,  that  nothing 
could  be  more  monstrous  than  to  solemnly  adjudge 
that  to  impeach  a  witness  you  need  only  show  he  has 
been  charged  and  arrested  for  a  crime,  and  also  for 
the  further  reason  that  the  justice  has  no  authority  to 
keep  a  docket  and  to  make  record  In  any  such  case  for 
any  such  purposes.  In  this  respect  the  principles  laid 
down  in  Hester  v.  Commonwealth,  supra,  are  applica- 
ble. 

In  these  respects  the  ruling  of  the  master  ought  to 
be  sustained.  The  defendant  must  pay  the  costs  of 
appeal. 

It  win  be  seen  that  the  questions  presented  do  not 
Involve  any  construction  of  the  first  section  of  the  act 
concerning  evidence  (Rev.  p.  378),  which  provides 
that  a  witness  convicted  of  a  crime  may  be  so  shown, 
either  by  cross-examination  or  by  the  production  of 
the  record  thereof.  I  have  not  been  called  upon  to 
decide  whether  or  not.  In  suoh  a  case,  a  witness  who 
has  been  convicted,  and  on  cross-examination  denies 
it,  could  be  contradicted  by  the  record. 

NOTB.—  The  practice  In  chancery  In  regard  to  the 
impeachment  of  witnesses  Is  the  same  as  at  law. 
Sawyer  v.  Satoyer,  Walk.  (Mich.)  48.  See  Kohery. 
MiUer,  88  Hun,  184, 186. 

The  old  rule  was  that  If  a  defendant,  on  examina- 
tion as  a  witness,  denied  having  been  convicted  of  a 
crime,  he  could  not  afterward  be  contradicted,  2  Phil. 
Ev.  (C.  H.  &  E.  notes)  960;  Qoddard  v.  Parr,  24 
L.  J.  Eq.  788,  784;  see  Pifople  v.  Woloott,  61  Mich.  612; 
except  where  he  stated  on  his  direct  examination  that 
he  was  not  guilty  of  the  former  offense.  Com.  v. 
Murray,  18  Phlla.  464. 

In  Marx  v.  People,  63  Barb.  618,  a  defendant  on  trial 
for  a  felony  offered  himself  as  a  witness  on  his  own 
behalf.  On  cross-examination  he  was  asked  whether 
he  had  not  been  convicted  and  sentenced  on  a  plea  of 
guilty,  for  burglary,  on  a  specified  day,  which  he 
denied.  Afterward  the  prosecutor,  stating  Its  con- 
tents, offered  a  copy  of  the  record,  showing  that  a 
person  of  the  same  name  as  the  defendant  had  been 
convicted  and  sentenced  as  stated,  and  then  offered 
to  prove  the  defendant's  Identity,  which  last  offer  was 
overruled.    Held,  that  the  record  was  inadmissible. 

After  a  denial  of  his  guilt,  the  prosecutor  was  allowed 
to  introduce  the  record  of  his  conviction.  In  order  to 
contradict  the  defendant.  J^ople  v.  Chin  Mook  Sow,SL 
Cal.  697. 

The  English  statutes  (28  and  29,  Vlot.  chap.  18,  f  6), 
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now  allows  the  defendant  to  be  ooutradioted  2  Taylor's 
Ev.,  §  1437;  Best  Ev.,  §  180;  Stephen's  Dig.  of  Ev.  art. 
130;   Ward  v.  Sinfield,  49  L.  J.  (C.  B.  D.)  096. 

And  also  those  in  some  of  the  United  States,  as  in 
Wisoousia  (Re7.  Stat,  of  1878.  S  4073),  BeelngaUeT. 
State,  48  Wis.  647;  New  York  (Civil  Ck)de,  $  832) ;  JPkopU 
V.  KeUy,  35  Hun,  295,  304;  FlRopU  v.  Hovey,  29  id.  882, 
390. 

If  without  produoing  the  record,  the  defendant  is 
asked  whether  he  has  ever  been  convicted,  aud  he 
answers  without  exception,  or  does  not  insist  upon  the 
production  of  the  record,  he  cannot  afterwsrd  raise 
the  question  of  his  privilege.  PtopU  v.  Reinhart^  39 
Cal.  449;  Root  v.  Uamilton.  105  Mass.  22;  StaU  v. 
Rockett,  87  Mo.  666;  Hanoff  v.  State.,  87  Ohio  St.  178; 
J^rry  v.  Fisople,  86  N.  Y.  363;  South  Bend  v.  Eardy,  98 
Ind.  677 ;  see  Plsople  v.  Crapo,  76  N.  Y.  238, 290  (Church. 
C.  J.) ;  StaU  V.  Damery,  48  Me.  327. 

The  defendant,  after  the  record  has  been  admitted, 
cannot  countervail  it  by  offering  to  prove  his  innocence 
of  the  offense  of  which  he  thereby  stands  convicted, 
StaU  V.  Wat8on,  66  Me.  74;  Com,  v.  OaUagher,  126  Mass. 
54:  Qertz  V,  Fitchburg  R.  Co.,  137  id.  77;  Gardner  y. 
Bartholomew,  40  Barb.  326 ;  see  DriscoU  v.  I^ople,  47 
Mich.  413;  Com.  v.  Feldman,  131  Mass.  588;  Sada  v. 
Decker,  10  Daly,  204;  Com.  v.  Ervine,  8  Dana,  30; 
except  in  case  of  a  foreign  conviction,  Sima  v.  Sims, 
76  N.  Y.  466;  nor  can  a  pardon  be  contradicted,  J5 ester 
V.  Com.,  86  Penn.  St.  139;  Jones  v.  Harris,  1  Strobh. 
160. 

Where  a  convict  is  brought  from  a  State  prison  to 
testify,  and  does  testify,  the  fact  that  his  reputation 
for  truth  and  veracity  at  the  time  of  and  previous  to 
nis  sentence  was  bad,  may  be  shown.  Hamilton  v. 
StaU,  34  Ohio  St.  82;  see  Ranken  v.  Com.,  82  Ky.  424; 
Johnson  V.  Com.,  2  Gratt.  581- 

If  after  serving  a  sentence,  a  convict  testifies  and 
admitting  that  fact,  alleges  a  reformation,  such  allega- 
tion cannot  be  disproved.  Conley  v.  Meeker,  85  N.  Y. 
618;  Ftople  v.  AmanaG\is,  50  Cal.  233;  see  Qertz  v. 
Fitchburg  R.  Co.,  137  Mass.  77;  Curtis  v.  Cochran,  50 
N.  H.  242. 

A  charge  or  sworn  complaint  before  a  justice  of  the 
peace  is  inadmissible  as  evidence  on  another  trial  to 
discredit  the  defendant  therein  named.  West  v.  Lynch, 
7  Daly,  245;  McKesson  v.  S/i<'rman,  51  Wis.  303,311; 
see  Fkople  v.  Clark,  102  N.  Y.  736;  StaU  v.  MoKennan, 
Harp.  302;  Stole  v.  HanneU,  54  Vt.  83;  or  the  justice's 
docket,  StaU  v.  Qc^ffney,  56  Vt.  451;  GohU  v.  StaU,  31 
Ohio  St.  100;  see  SpaldUig  v.  Low,  56  Mich.  366; 
Beemer  v.  Kerr,  23  U.  C,  Q.  B.  557 ;  or  proof  of  an  ar- 
rest, P^opU  V.  Crapo,  76  N.  Y.  288;  liopley.  EUter, 
(Cal.).  5  Crim.  Law  Mag.  687;  Oale  v.  i^ople,  28  Mich. 
157:  Stout  V.  Rassel,  2  Yeates.  384;  see  Commontoealth 
V.  Bonner^  97  Mass.  587 ;  People  v.  Hovey,  29  Hun, 
382;  People  y.  Brandon,  42  N.  Y.  265;  or  of  an  effort 
to  evade  an  arrest,  Moore  v.  State,  68  Ala.  360;  see 
Ryafi  V.  PeopU,  19  Hun,  188;  79  N.  Y.  598;  StaUy. 
Schaffer,  70  Iowa,  371;  Smith  v.  State,  68  Miss.  867; 
StaU  V  Stames,  94  N.  C.  973.— John  H.  SrswAar. 


EVIDENCE  —  PAROL  —  MEMORANDUM  OF 
CONTRACT. 

SOUTH  OAROLINA  SUPRBBfE  COURT,  OOTOBBB 14. 1887. 

BUIiWINKLS  V.  CBAMBB. 
A  writiDg  in  the  folloirlng  form: 

May  17.    8old  H.  Bulwinkle  ft  Co.— 

5,000  Bu.  mixed  sacked  ooni  ^  TlJ^c 

1,000 *    -  ao^c. 

Schooner  shipment,  payable  on  arrival.  No  wharf^^e. 
[Signed]  Cr^mir  &  Buohmx, 

accepted  by  the  purchasers,  Is  a  complete  written  con- 


tract, and  parol  evidence  Is  not  admissible  to  show  that 
the  subscribing  party  contracted  as  agents,  and  not  as 
principals. 

APPEAL  from  Common  Pleas  Circuit  Court, Charles- 
ton county.  The  opinion  states  the  case. 
MoGowAN,  J.  This  was  an  action  against  the  de- 
fendants Cramer  &  Blohme  for  $1,138.70,  damages  sus- 
tained upon  a  lot  of  shelled  com,  in  sacks,  purchased 
from  them  by  the  plaintiffs  on  May  17, 1884.  The  fol- 
lowing writing  was  offered  as  the  written  contract  of 
the  parties: 

"  May  7.    Sold  H.  Bulwinkle  St  Co.— 

6,000  Bu.  mixed  sacked  com  @  TlKo. 
1,000    '*         ♦*  "  "      "  80^0. 

*' Schooner   shipment,  payable   on  arrivaL     Ko 
wharfage. 

[Signed]  '*  Cramer  k  Bix)hmb.*' 

At  the  time  the  purchase  was  made  the  com  was  not 
in  the  city ;  but  soon  after,  about  the  last  of  May  or 
first  of  June,  the  schooner  May  Williams  reached 
Charleston  with  the  corn.  Upon  its  arrival  in  the 
harbor  the  plaintiffs  were  notified  of  the  fact.  Bfr. 
Hasloop,  one  of  the  plaintiffs,  went  down  to  the  ves- 
sel, and  finding  about  150  sacks  out,  examined  the 
corn  in  two  or  three  of  them,  and  found  that  '*  it 
seemed  good.*'  On  June  4,  before  all  the  com  was 
out  of  the  vessel,  the  defendants  presented  their  ac- 
count for  the  com,  $4,400.45.  The  odd  cents  were 
paid,  aod  the  plaintiff  gave  their  note  as  follows: 
''  $4,400.  Charleston,  S.  C,  June  4, 1884. 

'*  Forty  days  after  date  we  promise  to  pay  to  the 
order  of  Cramer  &  Blohme  forty-four  hundred  dollars, 
at  any  city  bank.    Value  received.    Due  July  19-22. 

"  H.  BtTLWINKLB  A  Co." 

Indorsed  as  follows : 

*'  Pay  A.  Bequest,  without  recourse. 

*'  Cramer  &  Blohme. 
"  A.  Bbquest." 

Written  across  tfaafnoe: 

"Paid  July  22, 1884." 

A  few  days  after  the  note  was  given,  in  removing 
the  com,  it  was  discovered  that  some  of  the  sacks 
were  damaged.  Immediate  notice  was  given  to  the 
defendants,  but  as  they  refused  to  correct  the  matter, 
or  to  have  any  thing  to  do  with  it,  the  com  was  **  sur- 
veyed *'  by  two  gentlemen  at  the  request  of  the  "  Mer- 
chants' Exchange,"  aud  1,470  sacks  were  found  to 
contain  com  in  **  a  damp,  blue-eyed  and  musty  con- 
dition." l^is  damaged  corn  was  sold  at  auction,  and 
brought  less  than  the  price  of  good  com  of  the  -same 
kind  by  $1,138.70.  In  the  meantime,  and  before  the 
note  fell  due,  the  defendants  transferred  it,  and  as  the 
defense  of  unsoundness  of  the  com  could  not  be  made 
to  it  in  the  hand  of  an  innocent  holder  before  due, 
the  plaintiffs  paid  it,  and  brought  this  action  for  the 
damages  sustained. 

The  cause  came  on  for  trial  before  Judge  Kershaw 
and  a  Jniy.  A  witness,  one  of  the  defendants,  was 
asked  whether  they  (the  defendants)  contracted  in 
their  individual  capacity,  or  in  what  capacity.  The 
plaintifb  objected  to  the  question,  claiming  that  pa- 
rol testimony  could  not  be  offered  to  alter  the  writ- 
ten contract.  The  judge  admitted  the  parol  evidence, 
saying:  "  I  do  not  regard  this  paper,  which  is  a  mere 
memorandum  of  contract  taken  down  at  the  time,  as 
precluding  testimony  as  to  the  conversation  between 
the  parties  which  might  in  any  way  throw  light  on 
the  contract  they  were  making.  If  these  narties 
knew  from  any  source,  at  the  time  that  the  paper  was 
made,  that  they  were  actually  dealing  with  the  de- 
fendants as  agents,  I  think  it  can  be  shown  as  part  of 
the  res  gestcz,**  etc.  The  testimony  being  admitted, 
the  Jury,  under  the  cbargo  of  the  judge,  found  for  the 
defendants. 
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The  plaiotiffii  appea]  npon  the  f ollowiog  ezeeptions: 
'*  (1)  Th»t  his  honor  oommltted  error  in  ruling  that 
the  paper  or  oootraot  saed  on  was  a  mere  memoran- 
dum of  contract,  and  did  not  preclude  testimony  as 
to  conTcrsations  between  the  parties  which  might  in 
any  way  throw  li|(ht  on  the  contract,  or  the  nature  of 
the  contract,  they  were  making,  and  that  the  plaintiff 
knew  from  any  source  at  the  time  the  paper  was 
made,  that  they  were  dealing  with  the  defendants  as 
agents,  it  could  be  shown  as  part  of  the  res  geslcR. 
(2)  Because  his  honor  ruled  that  if  in  this  case  there 
wasaclear  understanding  between  the  parties  that 
defendants  were  acting  as  agents,  such  understand- 
ing was  not  excluded  by  that  paper.  (3)  Because  his 
honor  admitted  parol  evidence  on  behalf  of  the  de- 
fendants, after  objection  thereto,  as  to  conTcrsations 
between  the  parties  tending  to  throw  light  on  the  con- 
tract, or  nature  of  the  contract,  they  were  making. 
(4)  Because  his  honor  admitted  parol  testimony,  on 
behalf  of  defendants,  tending  to  show  that  the  de- 
fendants were  dealing  as  agents,  and  not  as  princi- 
pals, in  signing  the  written  contract  sued  on  by 
plaintiffs.  (5)  Because  his  honor  admitted  parol  tes- 
timony, on  behalf  of  defendants,  tending  to  show  in 
what  character  defendants  were  contracting,  whether 
as  agents  or  principals,  when  they  signed  the  contract 
or  writing  sued  on,  and  put  in  evidence  by  plalntiffiB. 
(6)  Because  his  honor  erred  in  instructing  the  juiy  as 
follows:  *If  the  jury  find  that  the  defendants,  or 
either  of  them,  signed  the  written  contract  offered  in 
evidence  by  the  plaintiffs,  they  are  personally  bound 
by  said  contract,  unless  it  was  distinctly  understood 
by  both  parties  that  the  defendants  were  not  to  be 
personally  liable  for  defects  in  the  article  pur- 
chased.*'* 

We  agree  with  the  Circuit  judge  that  in  this  State, 
as  to  personal  property,  the  rule  of  law  is  that  *'  sound 
price  requires  sound  property,**  and  the  contract  for 
the  corn  must  he  read  as  if  these  words  were  added, 
*'  com  warranted  to  be  sound.'*.  A  part  of  the  com 
turned  out  to  be  '*  unsound,'*  and  it  would  seem  that 
the  plaintiffs  are  entitled  to  redress  on  the  warranty, 
unless  they  in  some  way  waived  their  rights.  Some- 
thing was  said  in  the  case  about  the  plaintiffii*  having 
accepted  the  com  for  themselves  after  an  examina- 
tion, but  as  there  is  no  reference  to  that  subject  in 
the  exceptions,  the  matter  of  course  is  not  now  before 
us. 

As  we  understand  It,  the  sole  question  in  the  case 
is  as  to  who  is  liable — whether  the  defendants,  who 
sold  the  corn,  signed  the  agreement,  and  took  the 
note  of  plaiutiiDrs,  and  realized  upon  it  in  their  own 
name,  had  the  right  at  the  trial  to  introduce  parol 
testimony  tending  to  show  that  they  were  not  acting 
as  principals,  but  as  agents  of  Robert  Turner  ft  Son, 
of  Baltimore,  and  the  contract  of  plain tiffiB  having 
been  made  with  Turner  ft  Son  through  them,  they 
are  not  liable  individually.  The  question  as  to  the 
admissibility  of  the  evidence  seems  to  have  l>een  con- 
sidered in  two  aspects :  First,  whether  the  paper  of- 
fered as  the  agreement  was  such  a  contract  in  writing 
as  to  be  within  the  rule  which  excludes  parol  testi- 
mony; and  if  so,  second,  whether  the  judge  erred  in 
charging  the  jury  **that  the  defendants  were  not  lia- 
ble if  it  was  distinctly  understood  by  both  parties 
;hat  the  defendants  were  not  to  be  personally  liable 
for  defects  in  the  article  sold.** 

All  the  authorities  agree,  that  as  a  general  and  most 
inflexible  rule  of  evidence,  '*  whenever  written  in- 
struments are  appointed,  either  by  the*  requirements 
of  the  law,  or  by  the  compact  of  parties,  to  be  the  de- 
poaitories  and  memorials  of  truth,  any  other  evidence 
is  excluded  from  being  used,  either  as  a  substitute 
for  such  instruments  or  to  contradict  or  alter  them. 
Tliis  is  a  matter  both  of  principle  and  policy.*'  StariC. 


£v.,  648.  This  seems  very  plain,  but  the  application 
of  the  rule  is  not  always  free  from  difficulty.  In  the 
infinite  combination  of  circumstances,  oases  arise 
which  seem  exceptions,  Imt  when  clearly  examined 
are  found  not  to  fsU  within  the  principle.  As  for  ex- 
ample, it  may  happen  that  the  written  instrument 
does  not  purport  to  cover  the  whole  field  of  contract, 
and  is  not  intended  to  be  the  **  depository**  of  the 
whole  agreement,  but  only  one  branch  of  it.  In  such 
case  the  whole  contract  may  be  proved  by  parol  with- 
out touching  the  principal;  the  object  being,  not  to 
add  to  or  alter  th«  written  instrument,  but  to  show 
the.  whole  agreement,  of  which  the  writing  is  only  a 
part.  Kaphan  ▼.  Ryan,  16  S.  C.  860,  is  an  example  of 
this  class,  where  the  court  were  **  not  called  on  to 
give  construction  to  the  note  and  mortgage,  but  to 
determine  from  the  evidence  for  what  purpose  they 
(as  executed)  were  to  be  used,**  etc. .  Here  the  writ- 
ing covers  the  whole  field,  stating  who  are  the  par- 
ties, and  what  the  consideration  and  the  price,  in  con- 
densed form,  but  with  exhaustive  particularity. 
Sometimes  the  **  written  instrument  **  does  not  state 
specifically  the  consideration ;  as  where  a  note  says 
generally,  *' for  value  received.**  There  is  a  class  of 
such  cases  where  the  consideration  may  be  inquired 
into,  and  in  that  way  matter  may  get  in  by  parol 
**  which  does  not  necessarily  tend  to  change  the  terms 
of  the  note,  although  by  showing  the  true  considera- 
tion upon  which  it  was  given  it  may  control  the  re- 
covery upon  the  note.**  See  McOrath  v.  Bamea^  13 
8.  C  882,  where  the  court  reviewed  our  cases  upon 
the  subject,  and  the  former  chief  justice,  Wlllard,  en- 
deavored to  reconcile  them  on  the  distinction  here  in- 
dicated. In  that  case  it  was  held  that  **  when  an  ex- 
ecutor gave  his  promissory  note  for  the  payment  of 
money,  which  was  expressed  to  be  the  amount  due  by 
his  teetator*s  estate  for  medical  services  rendered, 
most  of  which  during  last  illness,  parol  evidence  of  a 
contemporaneous  agreement  that  the  note  was  to  be 
paid  only  upon  a  certain  condition  (that  the  Probate 
judge  would  pass  the  account)  is  incompetent.*'  In 
the  case  before  us  there  cannot  be  the  slightest  doubt 
that  the  consideration  was  as  stated  In  the  inatru- 
ment.  There  is  no  doubt  that  a  mere  receipt,  although 
in  writing,  may  be  explained  by  parol ;  but  that  goes 
on  the  ground  that  a  receipt  does  not  necessarily  im- 
port a  coirtract.  As  was  stated  in  the  caie  of  Heath 
V.  ^eie,  9  S.  C  92:  *'  In  itself  a  receipt  does  not  ex- 
press the  terms  of  any  contract  or  writing  of  the 
minds  of  the  parties  between  whom  it  pasaes,  but 
merely  evidences  by  way  of  admiaaion  the  fact  atated 
in  it.*'  See  MoffaU  ▼.  Hardin,  22  S.  C  9;  1  Greeul., 
$805. 

But  aasuming  that  this  case  does  not  come  within 
any  of  the  seeming  exceptions  above  indicated,  it  is 
urged  that  the  paper  was  too  informal  and  ex  parte  to 
amount  to  a  contract,  but  must  be  considered  as  a 
*' mere  memorandum  of  a  contract,**  and  therefore 
not  such  '* a  written  instrument*'  as  to  come  within 
the  rule  as  to  the  exclusion  of  parol  evidence.  Most 
assuredly  a  simple  bill  of  parcels  la  not  a  contract,  for 
the  very  good  reason  that  it  lacks  the  essential  ele- 
ment of  agreement,  being  only  the  statement  of  a 
fact— a  memorandum;  **a  note  to  help  the  memory;  *' 
as  for  instance,  the  bill  for  the  price  of  the  com  ren- 
dered in  this  case  was  a  mere  memorandum.  But  a 
contract  is  a  promise  from  one  to  another,  either 
made  In  fact,  or  created  by  law,  to  do,  or  to  refrain 
ftrom  doing,  some  lawful  thing.  Blsh.  Cont.,  11.  There 
Is  no  particular  form  required,  the  only  requirement 
being  that  It  must  contain  the  contract  of  the  parties, 
and  be  definite  and  free  from  ambiguity.  We  can 
well  understand  how,  in  the  hurry  of  business,  par- 
ties would  substitute  condensed  forms  for  regularly 
drawn  oat  oovengnto  or  agreements.    The  defendants 
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were  offering  ooru  for  sale,  to  oome  by  a  vessel ;  the 
plaintiffs  agreed  to  purchase  a  lot,  and  the  defend- 
ants oommitted  the  agreement  to  writing  thus; 
"  May  17.  Sold  to  H.  Bulwlukle  A  Co.  *  ♦  ♦  corn/* 
etc.  **  Schooner  shipment,  payable  on  arrival. 
[Signed]  Grameb  &  BiiOHMB."  Why  was  that  not  a 
complete  contract?  It  is  said  that  the  plaintiffs  did 
not  sign  It.  The  whole  case  shows  that  It  was  not  ex 
parte,  but  expressed  the  contract  of  both  parties.  We 
think  it  is  not  unusual,  In  a  certain  class  of  agree- 
ments, to  be  signed  only  by  one  party,  as  in  the  case 
of  an  ordinary  note,  the  terms  of  which  are  binding 
upon  both  parties.  Suppose  the  defendants  had  of- 
fered the  corn  for  sale  at  public  auction,  and  upon  a 
lot  being  purchased  by  the  plaintiffs  at  a  certain  price 
the  defendants  had  made  upon  their  sale-book  the 
same  entry  precisely  as  they  made  in  this  case,  **  Sold, 
etc.,  to  Bulwlnkle  &  Co.,"  would  they  not  be  liable 
upon  It  as  their  contract?  The  research  of  the  plain- 
tiffs* attorney  enabled  him  to  furnish  the  court  with 
references  to  several  cases,  which  seem  to  conclude 
this. 

In  Meyer  t.  Everthf  4  Camp.  22,  the  action  was  on  a 
contract  In  these  words :  **  50  hogsheads  of  Hambro*s 
sugar  loaves  at  155s.,  free  on  board  of  a  British  ship. 
Acceptance  at  70  days.**  Lord  Ellenborough  held  that 
it  was  a  contract,  and  refused  to  admit  parol  testi- 
mony tending  to  show  that  when  the  sugar  was  pur- 
chased a  sample  was  exhibited,  saying:  '*  When  the 
sale  note  is  silent  as  to  the  sample,  I  cannot  permit  it 
to  be  incorporated  into  the  contract.  This  would 
amount  to  the  admission  of  parol  evidence  to  contra- 
dict a  written  document,"  etc. 

In  PoweU  V.  Edmntids,  12  East,  10,  the  action  was 
on  a  sale-note  in  these  words:  ''April,  1806.  I  agree 
to  l>ecome  the  purchaser  of  lot  the  first  (timber  trees) 
at  £700,  and  agree  to  fulfill  the  conditions  of  sale. 
[Signed]  A.  Edmunds.*'  At  the  trial  an  effort  was 
made  to  show  by  parol  testimony  a  warrant  as  to 
quantity  by  the  auctioneer,  but  the  evidence  was  re- 
jected, the  court  saying:  *'  There  is  no  doubt  that  the 
parol  evidence  was  properly  rejected.  The  purchaser 
ought  to  have  had  it  reduced  to  writing  at  the  time, 
ir  the  representation  then  made  as  to  quantity  swayed 
him  to  bid  for  the  lot.  If  the  parol  testimony  were 
admissible  in  this  case,  I  know  of  no  Instance  where 
a  party  may  not,  by  parol  testimony,  superadd  any 
term  to  a  written  agreement,  which  would  be  setting 
aside  all  written  contracts,  and  rendering  them  of  no 
effect,**  etc. 

In  SmUh  v.  Jeffries,  15  Mees.  A  W.  560,  the  terms 
were:  ''  I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner, 
three  months,  and  Is  to  give  £50  cash  on  Friday  next. 
[Signed]  Samuel  Jbffbies.**  It  appeared  that  in 
the  neighborhood  three  qualities  of  potatoes  were 
known  as  '*  Wares,*'  and  the  effort  was  to  show  by 
parol  that  the  contract  was  for  a  particular  kind  of 
Wares.  Held,  "  that  the  evidence  ought  not  to  have 
been  received ;  it  went  to  vary  and  limit  the  contract 
between  the  parties.*' 

In  Oreases  v.  Ashling  3 Camp.  426,  the  words  were: 
**Sold  to  John  Greases  50  quarters  of  oats,  at  458. 6d. 
per  quarter,  out  of  175  quarters.  [Signed]  I.  Stey- 
■NSON,  for  I.  ASHiiiN.'*  The  defendant  attempted  to 
prove  that  his  agent  Stevenson  had  verbally  made  it 
a  condition  of  sale  that  the  plaintiff  should  take  away 
the  oats  Immediately,  and  had  abated  6d.  per  quarter 
of  the  price  originally  offered,  in  expectation  of  his 
agreeing  to  do  so.  The  court  held  that  *'  it  was  not 
competent  to  the  defendant  to  give  such  evidence,  as 
it  materially  varied  the  contract,  which  had  been  re- 
duced into  writing.** 

In  each  of  the  two  last  cases  cited  the  paper  was 
signed  only  by  one  of  the  contracting  parties,  and 
the  action  was  brought  by  the   party  who  had  not 


signed  it.  See  also  McClanaghan  v.  Uiiies,  2  Strob. 
122,  and  Gibson  v.  Watts,  1  McCord  Eq.  490. 

We  think  the  paper  proved  In  this  case  was  a  con- 
tract in  writing  of  both  parties  within  the  rule  as  to 
the  exclusion  of  parol  evidence. 

But  it  is  insisted,  that  while  this  may  l>e  so  as  to 
what  may  be  called  the  terms  of  the  paper—the  qual- 
ity of  the  article,  consideration,  liime  of  payment,  etc. 
— ^yet  parol  testimony  was  admissible  tending  to  show 
that  the  defendants  Cramer  &  Blohme,  in  selling  the 
corn,  committed  the  agreement  to  writing,  taking  the 
note,  and  realizing  upon  it  in  their  own  name,  were 
acting,  not  as  the  papers  represented,  but  as  agents  of 
a  house  in  Baltimore,  and  that  the  plaintiffs  contracted 
with  said  house  through  Cramer  A  Blohme  as  their 
agents.  Is  not  the  signature  to  a  contract  in  writing, 
showing  who  made  it,  and  in  what  character,  a  part, 
and  a  very  important  part,  of  that  contract  ?  We  are 
unable  to  see  any  good  reason  why  this  part  should 
not  be  protected  from  alteration  or  addition,  as  well 
as  any  other  part  of  the  contract  in  writing.  It  seems 
to  us,  that  when  the  defendant  signed  the  contract  in 
their  own  names  that  became  a  part  of  it,  and  could 
not  be  altered  by  parol,  so  as  to  add  to  the  signature, 
'*  as  agents  of  Robert 'Turner  &  Son,  of  Baltimore." 
"A  person  contracting  as  agent  will  be  personally  lia- 
ble, whether  he  is  known  to  be  an  agent  or  not,  in  all 
cases  where  he  makes  the  contract  in  his  own  name. 

*  *  *  If  an  agent  selling  goods  as  bought  of  him 
(the  agent),  he  would  be  personally  liable  for  a  failure 
to  deliver  the  goods.**  Stoiy  Ag.  269.  See  also  id. 
219;  Beuj.  Sales,  §  219;  Biggins  v.  Senior,  8  Mees.  & 
W.  834;  Nash  v.  Towne,  6  Wall.  703,  and  Jones  v.  Lit- 
UedaU,  6  Ad.  &  El.  486,  In  which  last  case  cited  Lord 
Chief  Justice  Denman  said :  **  There  Is  no  doubt  that 
evidence  is  admissible  on  behalf  of  one  of  the  con- 
tracting parties  to  show  that  the  other  was  agent  only, 
though  contracting  in  his  own  name,  and  so  fix  the 
real  principal ;  but  it  is  clear,  that  if  the  agent  con- 
tracts in  such  a  form  as  to  make  him'^elf  personally 
responsible,  he  cannot  afterward,  whether  his  princi- 
pal were  or  were  not  known  at  the  time  of  the  con- 
tract, relieve  himself  from  that  responsibility.  In 
this  case  there  is  no  contract  signed  by  the  sellers,  so 
as  to  satisfy  the  statute  of  frauds,  until  the  invoice, 
by  which  the  defeudants  represent  themselves  to  be 
the  sellers ;  and  we  think  they  are  conclusively  bound 
by  that  representation.  Their  object  in  so  represent- 
ing was,  as  appeared  by  the  evidence  of  custom,  to 
secure  the  passing  of  the  money  through  their  hands 
and  to  prevent  Its  being  paid  to  their  principals ;  but  in 
so  doing  they  have  made  themselves  responsible,**  etc. 

In  the  case  from  Wallace  Mr.  Justice  Clifford  said : 
"  Parol  evidence  can  never  be  admitted  for  the  pur- 
pose of  exonerating  an  agent  who  has  entered  Into  a 
written  contract  in  which  he  appears  as  principal, 
even  though  he  should  propose  to  show,  if  allowed, 
that  he  disclosed  his  agency,  and  mentioned  the  name 
of  his  principal,  at  the  time  the  contract  was  exe- 
cuted. Where  a  simple  contract  other  than  a  bill  or 
note  Lb  made  by  an  agent,  the  principal  whom  he  rep- 
resents may  in  general  maintain  an  action  upon  it  in 
his  own  name,  and  parol  evidence  is  admissible, 
although  the  contract  is  in  writing,  to  show  that  the 
person  named  in  the  contract  was  an  agent,  and  that 
he  was  acting  for  his  principal.  *  Such  evidence,*  says 
Baron  Parke,  '  does  not  deny  that  the  contract  binds 
those  whom  on  its  face  it  purports  to  bind,  but  shows 
that  it  also  binds  another;'  and  that  principle  has 
been  fully  adopted  by  this  court  "—siting  numerous 
authorities. 

The  judgment  of  this  court  is  that  the  judgment  of 
the  Circuit  Court  be  reversed,  and  the  cause  remanded 
to  the  Circuit  Court  for  a  new  trial. 

Simpson,  C.  J.,  and  Molver,  J.,  concur. 
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PROPERTY  IN  LETTERS  —  CONTRACT  FOR 
SALE  OF  PRIVATE  LETTERS- 
PUBLIC  POLICY. 

U.  a  GiaCUIT  COUBT,  E.  D.  WISCONSIN,  AUGUST ,  WH, 

Rick  v.  WiMiiAMs. 

An  adTeitlslDg  solicitor  entered  into  a  contract  with  a 
* '  specialist,"  to  furnish  him  with  00,000  letters  which 
were  in  the  possession  of  the  Voltaic  Belt  Company,  of 
Marshall,  Michigan,  that  had  been  written  to  tnat  com- 
pany in  response  to  its  advertisements  of  the  curative 
qualities  of  the  instruments  and  articles  in  which  it  dealt. 
The  solicitor  paid  $500  to  the  company  for  such  letters, 
and  delivered  them  to  the  specialist,  who  agreed  to  pay 
him  therefor  $1,200,  and  did  pay  him  $500,  but  refused  to 
pay  him  the  balance,  claiming  that  the  letters  had  already 
been  used  by  other  specialists,  and  were  valueless.  The 
solicitor  sued  to  recover  the  balance.  Held,  that  the  re- 
ceiver of  the  private  letters  has  not  such  an  interest 
therein  that  they  can  be  made  the  subject  of  a  sale 
without  the  writer's  consent,  and  that  the  contract  in  this 
case  was  void  for  that  reason,  and  also  because  it  was 
contrary  to  good  morals. 

G.  W.  BaeeUon,  for  phtiotiff. 

Markham  A  Noyea^  for  defendant. 

Dtbb,  J.  At  the  ooncloslon  of  the  plaintiff's  testi- 
mony on  the  trial  of  this  case,  the  conrt  directed  a 
verdict,  whloh  in  effect  was  a  dismissal  of  the  salt. 
The  plaintiff  has  moved  for  a  new  trial.  The  facts  de- 
veloped by  the  testimony  were  in  brief,  these :  The 
plaintiff  testified  that  he  was  an  **  advertising  solici- 
tor," and  that  among  other  advertisements  solicited 
by  him  were  such  as  specialist  furnished  for  the  cure 
of  so-called  **  private  diseases.''  In  1885  he  opened 
correspondence .  with  the  defendant,  who  was  a 
"specialist,"  practicing  his  calling  at  Milwaukee,  for 
the  sale  to  him,  for  a  pecuniary  consideration  of 
00,000  letters  which  were  In  the  possession  of  the 
Voltaic  Belt  Company  of  Marshall,  Michigan.  That 
company  was  engaged  In  furnishing  electric  belt 
suspensories,  and  other  electric  appliances  for  the  cure 
of  various  ailments  and  disorders.  The  letters  iu 
question  were  such  as  it  had  received  from  persons  re- 
siding in  different  parts  of  the  country,  in  response  to 
advertisements  of  the  curative  qualities  of  the  instru- 
ments and  articles  In  which  that  company  dealt.  After 
considerable  correspondence  on  the  subject,  the  plain- 
tiff agn^ed  to  furnish  to  the  defendant  the  letters  In 
question,  and  the  defendant  agreed  to  pay  therefor, 
or  for  the  use  thereof  In  connection  with  his  business, 
the  sum  of  $1,200.  The  letters  were  shipped  to  the  de- 
fendant and  received  by  him,  and  he  paid  to  the  plain- 
tiff $600  on  the  purchase.  The  plaintiff  testified  that 
he  paid  the  Voltaic  Belt  Company  $500  for  the  letters, 
and  as  a  part  of  the  transaction,  was  to  furnish  to  that 
company  other  letters  procured  from  *'  specialists.'* 
The  defendant's  purpose  In  procuring  the  letters  in 
question  was  to  obtain  the  names  and  post-o£Qoe  ad- 
dresses of  the  writers,  so  that  he  might  send  to  them 
circulars  advertising  his  remedies  for  the  various 
diseases  which  he  professed  to  cure.  It  was  claimed  in 
argument  that  it  was  not,  and  could  not  have  been  one 
of  the  objects  of  the  parties  engaged  in  this  business, 
to  enable  the  defendant  to  learn  from  the  letters  the 
nature  of  the  maladies  with  which  the  writers  were 
aflllcted,  because  a  perusal  of  the  contents  of  the  let- 
ters would  be  In  the  last  degree  dishonorable,  aijd  of 
course  the  parties  contemplated  only  an  honorable 
transaction!  The  court  Is  however  of  the  opinion  that 
parties  who  would  engage  in  such  a  traffic  as  this, 
would  hardly  refrain,  on  a  point  of  honor,  from  a 


perusal  of  the  letters,  not  only  to  obtain  the  names  and 
post-office  addresses  of  the  writers,  but  also  all  the  dis- 
closures which  the  writers  might  make  concerning  the 
physioial  infirmities  from  which  they  were  suffering. 
The  court  has  no  doubt  that  this  was  one  of  the  objects 
sought  in  the  sale  and  purchase  of  the  use  of  these 
letters,  because  obviously  it  was  quite  as  important  to 
the  defendant  to  know  whether  the  writers  of  the 
letters  stood  in  need  of  such  restoratives  to  health  as 
he  could  supply,  as  to  know  their  names  a'ud  post- 
office  addresses. 

The  defendant  refused  to  pay  the  balance  of  $700  yet 
due  to  the  plaintiff  on  the  sale,  and  this  suit  was 
brought  to  recover  from  the  defendant  that  sum.  The 
defendant  resisted  payment,  on  the  ground  that  the 
plaintiff  represented  to  him,  in  making  the  sale,  that 
the  letters  had  never  before  been  used,  or  in  the 
technical  language  of  the  profession  **  circularized ;  " 
that  this  representation  was  false,  and  that  the  letters 
were  valueless.  Enough  was  disclosed  in  the  testi- 
mony to  show  that  the  sale  of  the  use  of  the  letters  iu 
the  manner  described,  Is  a  branch  of  **  industry  "  ex- 
tensively pursued  by  certain  **  specialists  "  throughout 
the  country.  But  it  would  seem  that  In  cases  where 
the  writers  are  made  the  repeated  victims  of  advertis- 
ing circulars,  their  better  sense  at  last  gets  the  advan- 
tage of  their  credulity,  and  they  refuse  longer  to  be 
baited  by  the  remedies  which  might  otherwise  tempt 
them,  and  so  their  letters  become  valueless  as  articles 
of  merchandise,  or  for  further  use.  Thus  it  was,  ac- 
cording to  the  theory  of  the  defense,  In  the  case  at 
bar.  The  trial  however  did  not  proceed  far  enough  to 
fully  develop  the  facts  In  this  regard. 

To  fitly  characterize  the  contract  in  suit  Is  to  un- 
reservedly condemn  It  as  utterly  unworthy  of  judicial 
countenance.  It  was  contra  honoa  mortHt  and  it  would 
seem  that  on  grounds  of  public  policy,  the  court  might 
well  refuse  either  to  aid  the  plaintiff  In  enforcing  it, 
or  the  defendant  in  recovering  damages  for  the  breach 
of  It.  Thus  to  traffic  in  the  letters  of  third  parties, 
without  their  knowledge  or  consent,  and  to  make  them 
articles  of  merchandise  In  the  manner  attempted  here, 
was,  to  mildly  characterize  it,  grossly  disreputable 
business.  It  was  said  on  the  argument  that  the  letters 
were  not  In  evidence,  and  that  the  court  could 
assume  nothing  with  reference  to  their  contents.  But 
enough  was  Indicated  in  the  correspondence  of  the 
parties  which  preceded  the  making  of  the  contract, 
which  correspondence  was  in  evidence,  to  point  to  the 
conclusion  that  the  letters  which  were  the  subject  of 
bargain  and  sale,  were  written  by  persons  who  sought 
medical  aid  for  disorders  with  which  they  were  afflic- 
ted. Counsel  for  defendant  had  in  court  a  large 
number  of  the  letters,  and  his  statements  were  not 
controverted  that  they  related  to  Infirmities  and 
maladies  of  which  the  writers  sought  to  be  cured. 
The  very  nature  of  the  contract  In  suit  presupposes 
such  to  have  been  the  fact.  Ought  courts  of  justice  to 
lend  their  sanction  to  such  a  traffic?  Suppose  a  physi- 
cian—  trusted  and  confided  in  as  such  in  the  com- 
munity—were so  far  to  forget  or  abuse  the  obligations 
of  his  profession,  as  to  make  the  confidential  oom- 
munlcatlon^  of  his  patients  the  subject  of  bargain  and 
sale,  would  any  court  listen  for  a  moment  to  his  com- 
plaint of  non-performance  of  the  contract,  and  aid 
him  to  recover  the  purchase  price?  Presumptively, 
the  letters  here  In  question,  were  confidential,  at  least 
they  were  personal  as  between  the  writers  and  the  re- 
ceiver, and  though  it  be  true,  as  was  said  in  argument, 
that  authority  is  wanting  directly  applicable  to  the 
question  here  presented,  I  would  not  hesitate,  on 
grounds  of  morality,  and  upon  considerations  of  com- 
mon justice,  to  make  an  example  of  this  case,  by  put- 
ting upon  it  the  stamp  of  judicial  reprobation. 

But  there  Is  another  ground  upon  which  applying 
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to  the  case  a  prinoiple  Bauotioued  by  high  authority, 
the  court  roaj,  it  seems  to  me,  weil  refuse  to  lend  its 
aid  to  give  legal  effect  to  this  trausaotiou.  The  writers 
of  these  letters  retaioed  such  a  proprietary  iuterestiu 
them  that  thej  could  not  properly  be  made  the  sub- 
ject of  sale  without  their  oouseut.  The  receiver  of 
the  letters  had  ooly  a  qualified  property  iu  them,  and 
legal  authority  to  sell  them  for  a  pecuulary  considera- 
tion could  ouly  be  maintained  upon  the  theory  of  an 
absolute  property  right.    Such  a  right  did  not  exist. 

At  an  early  day  in  the  histoiy  of  equity  jurispru- 
dence, the  question  arose  as  to  the  right  of  the  receiver 
of  letters  to  cause  them  to  be  published  without  the 
oousent  of  the  writer,  and  as  to  the  power  of  a  court 
of  equity  to  restrain  such  publication.  It  would  be  ill- 
timed  and  superfluous  to  review  in  detail  all  the  cases 
on  the  subject,  since  they  have  been  so  thoroughly  re- 
viewed and  discussed  by  Justice  Story  in  the  case  of 
Folsom  V.  3f ars^,  2  Story,  100,  and  by  Judge  Duer,  in 
the  case  of  Woolaey  v.  Judd,  4  Duer,  879. 

The  leading  cases  iu  England  on  the  subject  are 
Popev.  CurU  2  Atk.  842;  Thompson  v.  Ston/iope,  2 
Amb.  787;  Perceval  v.  Phippa,  2  Yes.  A  B.  19;  and 
Qee  V.  Pritohard,  2  Swanst.  402. 

In  the  first-mentioned  case,  Pope  had  obtained  an 
injunction  restraining  the  defendant,  a  Loudon  book- 
seller, from  vending  a  book  entitled  **  Letters  from 
Swift,  Pope  and  others,"  and  a  motion  was  made  to 
dissolVe  it.  Some  unknown  person  had  possessed  him- 
self of  a  large  number  of  private  and  familiar  letters 
which  had  passed  between  Pope  and  his  friends.  Swift, 
Gay  and  others,  and  they  had  been  secretly  printed  In 
the  form  of  a  bonk  which  the  defendant  had  adver- 
tised for  sale.  The  case  was  argued  before  Judge 
Uardwlcke,  and  he  continued  the  injunction  as  to  the 
letters  written  by  Pope.  It  was  objected  that  the 
sending  of  letters  is  in  the  nature  of  a  gift  to  the  re- 
ceiver, and  therefore  that  the  writer  retains  no  prop- 
erty In  them.  But  Lord  Hardwicke  said:  **  I  am  of 
opinion  that  It  Is  only  a  special  property  iu  the  re- 
ceiver. Possibly  the  property  In  the  paper  may  be- 
long to  htm,  but  this  does  not  give  license  to  any  per- 
son whatsoever  to  publish  them  (the  letters)  to  the 
world ;  for  at  most  the  receiver  has  only  a  joint  prop- 
erty with  the  writer." 

T/ftompsoti  V.  Stanhope  was  the  case  of  the  celebrated 
Chesterfield  letters,  in  which  Lord  Batburst  continued 
an  Injunction  which  had  been  previously  granted,  re- 
straining the  publication  of  the  letters,  on  a  bill  filed 
by  the  executors  of  Lord  Chesterfield  to  enjoin  the 
publication. 

In  PeroevcU  v.  Phippa,  a  bill  was  filed  praying  an  in- 
junction to  restrain  the  publication  of  certain  private 
letters  which  had  been  sent  by  Lady  Perclval  to  the 
defendant  Phlpps.  Lord  Elduii  granted  an  injunction, 
but  the  vice-chancellor.  Sir  Thomas  Plumer,  dissolved 
it,  and  laid  down  the  doctrine  that  it  is  ouly  when 
letters  *'  are  stamped  with  the  character  of  literary 
compositions,'*  that  their  publication  can  be  enjoined. 
And  he  sought  to  bring  the  decisions  in  Pope  v.  Curl 
and  Thompson  v.  Stanhope,  within  the  scope  of  that 
doctrine,  thereby  making  them  inapplicable  to  the 
case  before  him. 

Then  came  Oee  v.  Pritohard,  which  was  a  case  pre- 
sented to  Lord  Eldon,  on  a  motion  to  dissolve  an  In- 
junction which  he  had  previously  granted,  forbidding 
the  publication  by  the  defendant  of  a  number  of  pri- 
vate and  confidential  letter8,whlch  had  been  written  to 
him  by  the  plaintiff  in  the  course  of  a  long  and  friendly 
correspondence.  The  motion  to  dissolve  the  Injunc- 
tion was  denied. 

Following  the  authority  of  PeroevoZ  v.  Phipps,  main- 
taining that  the  cases  of  Jhpe  v.  Curl,  Thompson  v. 
Stanhope  and  Oee  v.  Pritchard,  involved  only  the  prin- 
ciple of  literary  property,  Vice-chancellor  McCoun  in 


Wheknore  v.  SooveU,  8  Sdw.  Ch.  648,  held  that  the 
publication  of  private  letters  would  not  be  restrained, 
except  on  the  ground  of  copyright,  or  that  they  pos- 
sessed the  attributes  of  llteraiy  composition,  or  on  the 
ground  of  a  property  In  the  paper  on  which  they  were 
written.  This  view  of  the  question  received  the 
sanction  of  Chancellor  Walworth  in  Hoytr,  MadcensU^ 
8  Barb.  Ch.  820;  bnt  these  two  cases  stand  in  antag- 
onism to  the  views  expressed  by  Stoiy  in  his  work  on 
Equity  Jurisprudence  (vol.  2,  S§  944-9A8),  and  to  the 
judgment  of  the  same  learned  jurist  in  Folsom  ▼. 
Marsht  supra.  The  opinion  of  Judge  Duer  In  Woolsey 
y.  Juddj  suprot  Is  an  exhaustive  and  able  review  of  the 
subject  and  analysis  of  the  cases;  and  be  very  satis- 
factorily shows  that  the  decisions  in  Ibpe  v.  Curl, 
Thompsonv .  Stanhope  and  Oee  v.  PrUchard,  proceeded 
upon  the  principle  of  a  right  of  property  retained  by 
the  writer  in  the  letters  written  and  sent  by  him  to 
his  correspondent,  without  regard  to  literary  attri- 
butes or  character.  The  case  was  one  involving  the 
right  of  the  receiver  of  a  private  letter  to  publish  it ; 
and  it  is  there  clearly  shown  that  the  proposition  settled 
as  law  by  Lord  Eldon,  in  Cfee  v.  PH(c/iard,  was  that  '*tbo 
writer  of  letters,  though  written  without  any  purpose 
of  publication  or  profit,  or  any  idea  of  literary  prop- 
erty, possessed  such  a  right  of  property  In  them  that 
they  can  never  be  published  without  his  consent,  un- 
less.the  purposes  of  Justice,  civil  or  criminal,  require 
the  publication.*'  Commenting  on  Pope  v.  Curl,  the 
learned  judge  made  the  very  just  observation,  that 
not  only  was  there  no  intimation  in  the  judgment  of 
Lord  Hardwicke  *' that  thert.ls  any  distinction  be- 
tween different  kinds  or  classes  of  letters,  limiting  the 
protection  of  the  court  to  a  particular  <^as8,  bnt  the 
distinctions  that  were  attempted  to  be  made,  and 
which  seem  to  be  all  the  subject  admits,  were  ex- 
pressly rejected  as  groundless.**  Again,  in  discussing 
the  effect  of  the  decision  In  Oee  ▼.  Pritohard,  Judge 
Duer  observed:  '*Two  questions  were  raised  and 
fully  argued  by  the  most  eminent  counsel  then  at  the 
chancery  bar:  P<rst,  whether  the  plaintiff  had  such 
a  property  In  the  letters  as  entitled  her  to  forbid  their 
publication,  it  being  fully  admitted  that  they  had  no 
value,  whatever  as  literary  compositions,  and  that  she 
never  meant  to  publish  them ;  and  second,  whether 
her  conduct  toward  the  defendant  had  been  such  as 
had  given  him  a  right  to  publish  the  letters  In  his  own 
justification  or  defense.  These  questions  were  prop- 
erly argued  as  entirely  distinct,  and  each  was  explicitly 
determined  by  the  lord  chancellor  In  favor  of  the 
plaintiff.  The  motion  to  dissolve  the  Injunction  was 
accordingly  denied  with  costs.  It  has  been  said  that 
It  was  through  considerable  doubts  that  Lord  Eldon 
struggled  to  this  decision ;  but  the  doubts  which  he 
expressed  related  solely  to  the  question  whether  it 
ought  originally  to  have  been  held  that  the  writer  of 
letters  has  any  property  in  them  after  their  transmis- 
sion. He  had  no  doubts  whatever  that  such  was  the 
established  law,  and  that  he  was  bound  to  follow  the 
decisions  of  his  predecessors.  He  expressly  says  that 
he  would  not  attempt  to  unsettle  doctrines  which  had 
prevailed  in  his  court  for  more  than  forty  years,  and 
could  not  therefore  depart  from  the  opinion  which 
Lord  Hardwicke  and  Lord  Apsley  had  pronounced  In 
cases  (Pope  v.  Curl,  Thompson  v.  Stanhope)  which  he 
was  unable  to  distinguish  from  that  which  was  before 
him.  Subsequently  in  support  of  his  opinion  that  the 
plaintiff  had  a  sufficient  property  in  the  original  letters 
to  authorise  an  Injunction,  he  refers  to  the  language 
of  Lord  Hardwicke  (quoting  the  exact  words  in  Pope 
V.  Curl),  as  proving  the  doctrine  that  the  receiver  of 
letters,  although  he  has  joint  property  with  the  writer, 
is  not  at  liberty  to  publish  them  without  the  consent 
of  the  writer;  which  Is  equivalent  to  saying  that  the 
latter  retains  an  exclusive  right  to  control  publication. 
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Ho  theo  adverts  to  the  deoislon  in  Hiompaon  t.  Stan- 
hoptf  as  folloirlug  the  same  dootrine,  and  declares  that 
hecoold  not  abandon  a  jurisdiotlou  which  his  prede- 
cessors had  exercised,  by  refusing  to  forbid  a  publica- 
tion in  a  case  to  which  the  principle  they  had  liUd 
down  directly  applied.  He  then  says:  *  Such  is  my 
opinion,  and  it  is  not  shalceo  by  the  ease  of  PereewU  ▼. 
P^<Pfis;*and  siguifieaatly  adds:  'I  think  It  wiU  be 
extremely  difficult  to  say  where  the  distinction  is  to 
t>e  found' between  private  letters  of  one  nature  and 
priTate  letters  of  another  nature.*  *' 

Such  also  was  the  view  of  Story ;  for  he  says  (sec- 
tions M7,  048,  Eq.  Jur.),  spealciug  of  private  letters  on 
business,  or  on  family  concerns,  or  on  matters  of  per- 
sonal friendship :  '*  It  would  be  a  sad  reproach  to 
English  and  American  jurisprudence,  if  courts  of 
equity  could  not  interpose  in  such  cases,  and  if  the 
rights  of  property  of  the  writer  should  be  deemed  to 
exist  only  when  theletters  were  literary  compositions. 
If  the  mere  sending  of  letters  to  third  persons  is  not 
to  be  deemed,  in  cases  of  literary  composition,  an  utter 
abandonment  of  the  right  of  property  therein  by  the 
sender,  a  fortiori,  the  act  of  sending  them  cannot  be 
presumed  to  be  an  abandonment  thereof,  in  cases 
where  the  veiy  nature  of  the  letters  imports,  as  matter 
of  business,  or  friendship,  or  advice,  or  family  or  per- 
sonal confidence,  the  Implied  or  necessary  intention 
and  duty  of  privacy  and  secrecy.  Fortunately  for 
public  as  well  as  for  private  peace  and  morals,  the 
learned  doubts  on  this  subject  have  been  overruled, 
and  it  is  now  held  that  there  Is  no  distinction  between 
private  letters  of  one  nature  and  private  letters  of 
another;  *'  citing  Gee  v.  PrUchard. 

In  FoUunn  v.  Marsh,  supra,  a  case  decided  in  the 
Circuit  Court  of  the  United  States  for  the  First  Circuit, 
Justice  Story  held  that  an  author  of  letters  or  papers 
of  whatever  kind,  whether  they  t>e  letters  of  business 
or  private  letters,  or  literary  compositions,  has  a  prop- 
erty therein,  unless  he  has  unequivocally  dedicated 
them  to  the  public,  or  to  some  private  person;  and  no 
person  has  any  right  to  publish  them  without  his  con- 
sent, unless  such  publication  be  required  to  establish 
a  personal  right  or  claim,  or  to  vindicate  character. 
*'  The  general  property,'*  he  says,  *'and  general  rights 
incident  to  property,  belong  to  the  writer,  whether 
the  letters  are  literary  compositions,  or  familiar  let- 
ters, or  details  of  facts,  or  letters  of  business.  The 
general  property  in  the  correspondence  remains  in  the 
writer  and  his  representatives;  *  *  *  a  fortiori, 
third  persons,  standing  in  no  privity  with  either  party, 
are  not  entitled  to  publish  them  to  subserve  their 
own  private  purposes  of  interest,  or  curiosity,  or  pas- 
sion. If  the  case  of  Perceval  v.  Phipps^  2  Yes.  &  B. 
21-28,  before  the  then  vice-chancellor  (Sir  Thomas 
Plumer),  contains  a  different  doctrine,  all  I  can  say  is 
that  I  do  not  accede  to  its  authority ;  and  I  fall  l>ack 
upon  the  more  intelligible  and  reasonable  doctrine  of 
Lord  Hardwicke  in  Jhpe  v.  Curl,  2  Atk.  842,  and  Lord 
Apsley  in  the  case  of  Thompson  v.  Stanhope,  2  Amb. 
787,  and  of  Lord  Keeper  Henley  Eden  in  the  case  of 
Duke  of  Queetitberry  v.  Shebbeare,  2  Eden,  829,  which 
Lord  Eldon  has  not  scrupled  to  hold  to  be  binding 
authorities  upon  the  point  In  Gee  v.  Pritchard,  2 
Swanst.  403.*' 

If  this  be  the  law,  where  the  right  of  publication  la 
in  question,  assuredly  it  is  not  less  so  in  a  case  where 
third  persons,  having  obtained  possession  of  private 
letters,  are  seeking  to  make  them  the  subject  of  sale 
and  purchase,  without  the  consent  of  the  writers. 
Kor  do  I  think  the  court  should  hesitate  to  apply  the 
principle  here,  although  the  writers  are  not  themselves 
interposing  for  equitable  relief,  since,  if  the  property 
right  is  yet  retained  by  tl^e  writers,  no  lawful  sale  of 
the  letters  can  be  made.  In  Eyre  v.  Highee,  22  How. 
Pr.  108 —decided  by  Judges  Gould,  Mullin  and  Ingra- 


ham,  all  concurring— it  was  adjudged  that  letters  In 
regard  to  matters  of  business  or  friendship,  although 
they  pass  to  an  executor  or  administrator,  are  not  as- 
sets in  their  hands,  and  cannot  be  made  the  subject 
of  sale  or  assignment  by  them.  This  Judgment  of 
the  court  was  made  expressly  to  rest  upon  the  prin- 
ciple that  **  the  property  which  the  receiver  of  letters 
acquires  in  them  Is  not  such  a  property  as  the  holder 
must  have  in  order  to  make  them  assets." 
Motion  for  a  new  trial  overruled. 


ABSTRACTS  OF  VARIOUS  RECENT DE- 
CISTONS, 

BOKD —CONDITIONAL     DELIY EBT  —  LIABILITT    OF 

BURBTIBB.— In  an  action  against  a  county  treasurer 
and  his  sureties  upon  bis  oflSdal  bond  for  a  default,  it 
appeared  that  the  sureties  had  executed  the  bond  and 
placed  it  In  the  hands  of  third  parties,  upon  an  agree- 
ment with  the  principal  that  It  should  not  be  deliv- 
ered until  other  sureties  should  sign  and  qualify  to  a 
certain  amount;  that  after  this  the  principal  per- 
suaded the  persons  holding  the  bond  to  deliver  It  to 
him,  and  he  presented  It  to  the  county  supervisors, 
by  whom  it  was  accepted  without  knowledge  of  any 
condition  in  its  execution.  Held,  that  the  sureties 
were  liable  thereon.  It  Is  conceded  by  the  appellants 
that  if  they  had  delivered  the  bond  to  the  principal 
with  the  same  understanding,  his  delivery  would  be  a 
good  delivery,  and  the  appellants  would  be  precluded 
from  setting  up  the  fact  that  the  lK>nd  was  signed  with 
conditions,  unless  they  could  show  that  the  super- 
visors had  knowledge  of  the  conditions,  or  were  put 
upon  inquiry  in  respect  to  them.  The  law  indeed  is 
well  settled,  at  least  In  this  State,  that  in  such  case 
the  sureties  would  be  deemed  to  have  clothed  the 
principal  with  apparent  power  to  deliver  the  bond. 
Carroll  Co.  v.  Buggies,  09  Iowa,  275.  But  It  Is  said 
that  the  case  is  different  where  the  sureties  took  the 
precaution  to  put  the  bond  into  the  hands  of  a  third 
person.  To  this  however  we  have  to  say  that  it  ap- 
pears to  us  that  Johnson  and  Dunlavey  were  the 
agents  solely  of  the  sureties,  and  If  the  bond  was  de- 
livered in  violation  of  the  conditions  upon  which  the 
sureties  signed  it,  it  was  the  fault  of  their  own  agents. 
The  sureties  selected  untrustworthy  persons,  and  the 
loss  should  not  fall  upon  the  county,  who  had  had  noth- 
ing to  do  with  these  persons.  If  the  supervisors  had 
received  the  lK>nd  from  Johnson  and  Dunlavey,  it  may 
be  that  they  would  have  been  charged  with  the  duty 
of  discovering  what  their  powers  were.  But  they  re- 
ceived the  bond  from  the  very  person  who  might  be 
expected  to  deliver  It,  and  who  had  the  apparent 
power  to  deliver  It.  If  we  should  sustain  the  appel- 
lants m  their  defense,  no  such  bond  could  be  safely  ac- 
cepted by^a  board  of  supervisors,  though  presented  by 
the  principal,  until  they  had  brought  all  the  sureties 
before  them,  and  ascertained  from  them  upon  what 
conditions,  if  any,  they  had  signed  the  bond,  and  if 
upon  any,  whether  they  had  been  performed.  The 
appellants  especially  relied  upon  Smith  v.  Bank,  32 
y  t.  841.  In  that  case  a  bond  and  mortgage  had  been 
deposited  with  one  Rolfe,  to  be  delivered  when  cer- 
tain conditions  were  performed.  A  delivery  having 
been  made  without  the  performance  of  the  conditions. 
It  was  held  that  the  delivery  was  not  valid.  But  the 
court  in  that  case  regarded  the  deposit  with  Rolfe  of 
such  a  character  that  the  instruments  became  escrows. 
Besides  it  appears  that  when  the  Instmments  were 
delivered  it  was  known  they  came  from  Rolf e*s  hands, 
who  was  a  special  agent;  and  it  was  held,  that  that 
fact  being  understood  by  the  parties,  the  party  to 
whom  the  delivery  was  made  should  have  inquired  In 
regard  to  the  extent  of  his  powers.    The  bond  sued 


Digitized  by 


Google 


16 


THE  ALBANY  LAW  JOURNAL. 


Oil  Is  uot»  in  our  opinion,  to  be  deemed  an  escrow,  in 
the  proper  sense  of  the  term.  It  was  deposited  with 
a  third  person,  bj  the  obligors  alone,  and  not  by  any 
agreement  between  them  and  the  obligee.  Nor  did 
the  plaintiff  have  any  knowledge  of  the  speoial  agents, 
Johnson  and  Dunlavey,  and  there  was  nothing,  so  far 
as  we  can  see,  to  put  the  board  upon  inquiry  in  re- 
spect to  the  obligation  of  the  sureties.  The  correct 
rule  seems  to  be  expressed  in  State  v.  Peck,  58  Me. 
284.  The  court  said :  '*A  bond  perfect  upon  its  face, 
apparently  duly  executed  by  all  whose  names  appear 
therein,  purporting  to  be  signed,  sealed  and  delivered 
by  the  several  obligors,  and  actually  delivered  by  the 
principal  without  stipulation,  reservation,  or  condi- 
tion, cannot  be  avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  upon  the  condition  that  it 
should  not  be  delivered  unless  it  should  be  executed 
by  other  persons,  who  did  not  execute  it,  when  it  ap- 
pears that  the  obligee  had  no  notice  of  such  condition, 
and  nothing  to  put  him  upon  inquiry  as  to  the  manner 
of  its  execution,  and  also  that  he  has  been  induced 
upon  the  faith  of  such  bond  to  act  to  his  own  preju- 
dice." See  also  in  this  connection  Dai r  v.  U.  8.,  16 
Wall.  2;  Deardorf  v.  Foresman,  24  Ind.  481;  Nash  v. 
Fugate,  24  Grat.  208;  Chicago  v.  Gage,  95  111.  593. 
Iowa  Sup.  Ct.,  Oct.  26,  1887.  Taylor  Co.  v.  King. 
Opinion  by  Adams,  C.  J. 

GARkTKRS— or  GOODS— UABIIilTT    OF  WARSHOTTSE- 

MAN— AiiLOWlNO  EGOS  TO  rBBBZB.— The  defendant 
placed  eggs  received  by  freight  in  its  warehouse  on 
December  11.  While  there  the  temperature  from  De- 
cember 17  to  December  22  was  from  zero  to  seven  de- 
grees above.  Eggs  would  freeze  in  this  warehouse 
with  the  thermometer  at  eight  degrees  above  zero. 
The  eggs  were  frozen  when  examined  after  the  22d. 
Held,  that  the  defendant  was  liable  for  damages.  It 
was  the  duty  of  the  defendant  company,  when  it  re- 
ceived these  eggs  at  Fort  Gratiot,  to  safely  deliver 
them  at  Buffalo.  The  company  performed  its  duty 
as  far  as  the  carriage  was  concerned,  and  there  is  no 
fault  found  with  it  in  that  respect.  But  instead  of 
keeping  these  eggs  in  the  refrigerator  car,  as  it  did  the 
others  in  the  full  car,  until  the  same  were  called  for 
by  the  consignee,  and  before  its  agents  had  taken  any 
steps  to  notify  him,  or  knew  whether  or  not  he  was 
to  be  found  in  the  city,  its  agents  unloaded  these  eggs 
and  placed  them  in  a  warehouse,  where  they  were 
liable  to  be  frozen  on  any  day  they  remained  there. 
It  is  to  be  expected,  as  a  natural  result,  that  the  tem- 
peraturti  may  drop  to  eight  degrees  above  zero,  and 
lower,  at  any  time  in  the  month  of  December  in  the 
latitude  of  Buffalo.  I  think  the  court  below  was  right 
in  his  charge  given.  The  defendant  was  certainly 
liable,  as  a  warehouseman,  the  moment  it  removed 
the  eggs  from  the  car,  and  was  bound  to  exercise  com- 
mon and  ordinary  prudence  in  the  storing  of  them. 
It  was  certainly  bound  to  take  the  same  care  of  the 
property  that  an  ordinarily  prudent  man  would  ex- 
ercise over  his  own  goods.  I  hardly  think  that  if 
these  4,900  dozen  of  eggs  had  belonged  to  the  railroad 
company,  its  agents  would  have  taken  them  out  of 
this  refrigerator  car  ahd  placed  them  in  this  ware- 
house. Nor  did  the  delay  of  Carter  in  calling  for 
them  avoid  the  defendant's  liability.  By  removing 
the  eggs  from  the  car  without  notice  to  the  consignee, 
and  without  knowing  whether  or  not  he  was  a  resi- 
dent of  Buffalo,  the  defendant  became  a  bailee  of  the 
consignee,  and  was  liable  if  he  did  not  exercise  ordi- 
nary care  in  keeping  the  property  safe  and  secure. 
If  the  eggs  had  been  left  in  the  car,  and  frozen  there, 
the  delay  of  Carter  In  calling  for  them  would  have 
been  of  some  moment  But  it  seems  that  he  took  the 
eggs  in  the  other  car  without  demur  or  complaint,  as 
be  probably  would  these  had  they  been  left  as  ship- 


ped. Mich.  Sup.  Ct.,  Oct.  27,  1887.  Burrough*  v. 
Grand  Trunk  By.  Co.  Opinion  by  Morse,  J. ;  Sher- 
wood, J.,  concurs;  Campl>ell,  C.  J.,  and  Champlin,  J., 
dissenting. 


OF   PA88KNOSB8— DUTT   TO   OITX  PA88BNOBR 

BBA80NABLB  TIMK  TO  FIND  TICKET.— WhCD    a   perSOn 

having  bought  and  put  in  his  pocket  a  proper  railroad 
ticket,  takes  a  seat  on  the  proper  train,  on  the  con- 
ductor's demand  for  his  ticket,  searches  for  and  fails 
to  find  it,  but  informs  the  conductor  that  he  has  one, 
and  asks  the  conductor  to  wait  for  him  to  find  it,  the 
conductor  is  bound  to  wait  a  reasonable  time  for  him 
to  produce  his  ticket;  and  the  question,  what  Is  a 
reasonable  time,  is  one  of  fact  for  the  jury.  Tex. 
Sup.  Ct.,  Oct.  18,  1887.  IrUemational  A  Q.  N.  R.  Co. 
V.  WUkes.    Opinion  by  WiUie,  C.  J. 

CRIMIKAI«  UkW—MATHBM— INTENT  PBESUMBD.— In 

a  prosecntion  for  maiming,  under  section  177,  Penal 
Code,  the  injury  must  be  willfully  inflicted,  *'  with 
the  intent  to  injure,  disflgure,  or  disable;"  but  the 
*'  intent "  is  to  be  presumed  from  the  act  of  maiming, 
unless  the  contrary  appears.  The  defendant's  princi- 
pal contention  is  that  the  intent  to  disflgure,  disable, 
etc.,  being  made  a  necessary  ingredient  of  the  offense, 
should  be  distinctly  and  independently  shown  or 
made  to  appear,  and  that  evidence  of  the  infliction  of 
the  injury  is  not  by  Itself  sufficient.  In  this  however 
he  is  in  error.  The  Legislature  were  not  content  to 
leave  the  courts  to  apply  the  ordinary  rule  In  respect 
to  legal  presumptions  In  such  cases,  but  have  espec- 
ially declared  and  emphasized  it  in  the  statute.  It  Is 
a  transcript  of  the  recent  New  York  statute  on  the 
same  subject.  The  law  as  It  previously  stood  in  that 
State  required  proof  of  premeditation.  Tully  y.  Peo- 
ple, 67  N.  T.  18.  The  purpose  to  change  the  rule  is 
clear.  It  will  be  observed  that  the  words  **  premedi- 
tation," **  maliciously,"  or  *' malice  aforethought" 
are  omitted.  The  object  of  the  statute  was  to  throw 
additional  safeguards  around  the  person  of  the  citi- 
zen, and  to  suppress  brutal  or  barbarous  modes  of  as- 
sault and  personal  injuries.  In  the  majority  of  cases, 
maiming  is  not  done  upon  premeditation  and  in  cool 
blood,  but  In  sudden  rencounters.  The  offense  of  maim- 
ing may  therefore  under  this  statute  be  committed  in 
the  beat  of  passion,  or  in  sudden  combat.  But  while 
the  statute  is  thus  clear  and  specific  as  to  presumptive 
evidence  of  the  intent  therein  defined,  it  is  equally 
clear  as  to  the  necessity  of  the  existence  of  such  in- 
tent. The  maiming  must  be  with  the  inten  t  to  maim, 
or  more  accurately,  the  injury  must  be  purposely  (not 
accidentally)  inflicted,  **with  the  intent  to  commit  a 
felony,  or  to  injure,  disfigure,  or  disable;"  and  this 
is  a  qnestion  for  the  jury.  The  offense  may  be  com- 
mitted in  attempting,  or  while  intending  to  commit 
a  felony,  as  robbery,  murder,  etc.,  or  with  the  intent 
to  disfigure  or  disable,  or  to  inflict  serious  bodily  in- 
juries to  the  person,  or  any  member  or  organ  of  the 
body.  lit  is  obvious  that  the  term  *Mntent 
to  injure,"  in  the  connection  used,  is  intended 
to  refer  to  personal  Injuries  of  the  same  gen- 
eral class,  or  to  such  as  might  reasonably  be  expected 
to  be  dangerous,  or  result  in  serious  bodily  harm,  and 
not  to  slight  Injuries  or  assaults,  from  which  such  re- 
sults are  not  naturally  or  reasonably  to  be  expected. 
The  intent  then  referred  to  in  the  statute  may  k>e  the 
purpose  and  disposition  at  the  time  to  do,  without 
lawful  authority  or  necessity  that  which  the  statute 
forbids,  and  it  may  be  presumed  from  the  infliction 
of  the  injury.  Such  presumption  is  of  course  disput- 
able. The  circumstances  attending  the  alleged  wrong- 
ful act  may  so  explain  it  as  to  leave  Its  criminal  char- 
acter in  doubt  or  rebut  it  altogether;  and  the  defend- 
ant may  show  thai  it  was  done  under  the  pressure  of 
necessity  while  lawfully  defending  himself,  or  that  it 
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was  aooidental,  or  not  within  the  probable  couse- 
queuoes  of  what  be  intended  or  ftctaaJlj  attempted  to 
do.  State  y.  Crawford,  2  DeT.  428 ;  Com.  v.  Webster, 
5Cn8h.  806.  Minn.  Sup.  Ct.,  Oct.  10,  1887.  SUxU  y. 
Hair,    Opinion  by  Yanderbargh,  J. 

Damaqes— sxPBNSB  OF  NUBSiNQ.— In  an  action 
for  personal  iujariee,  it  is  no  defense  to  a  claim  for 
moneys  paid  a  nurse  that  the  plaintiff  had  a  family 
capable  of  taking  care  of  him;  and  evidence  of 
that  fact  is  inadmissible.  The  plaintiff  testi- 
fied he  hired  and  paid  a  man  for  nursing  him.  He 
also  testified  that  he  had  a  wife  and  a  grown  son  and 
daughter.  The  defendant  offered  to  prove  that  the 
plaintiffs  family  **  could  have  given  the  care  and  at- 
tention he  was  needing  without  expense."  The  evi- 
dence was  rejected  by  the  court.  There  is  some  evi- 
dence that  the  plaintiff  and  his  wife  and  family,  for 
some  sufficient  reason,  it  should  be  assumed  were  not 
living  together,  and  therefore  the  evidence  was  not 
admissible.  But  in  any  view  we  think  the  proposed 
evidence  was  immaterial.  Upon  the  supposition  that 
the  plaintiff  was  injured  as  he  claimed,  we  do  not 
think  he  was  required  to  have  his  family  take  care  of 
him  without  regard  to  the  question  of  their  com- 
petency, but  that  he  could,  if  he  saw  proper,  procure 
a  trained  nurse  or  other  competent  person  to  take  care 
of  him,  and  that  if  he  did  so,  the  defendant  cannot 
insist  that  the  expense  incurred  was  unnecessary,  on 
the  sole  ground  that  he  should  have  been  nursed  by 
his  family  without  expense.  Iowa  Sup.  Ct.,  Oct.  27, 
1887.  KendaU  v.  Oity  of  AllHa,  Opinion  by  Seevers,  J. 

DkFINITION—  **PDBLI0    PLACB**  —  GRAND    JURY 

BOOM. —  Pen.  Code  Tex.,  art.  144a,  provides  for  a  fine 
against  a  person  found  intoxicated  **  In  any  public 
place."  Held,  that  the  grand  jury  room,  while  the 
grand  jury  was  In  session,  was  a  public  place,  within 
the  meaning  of  tuls  section.  In  substance,  the  Infor- 
mation and  complaint  charges  that  the  defendant  was 
found  In  a  state  of  intoxication  In  the  grand  jury 
room,  the  grand  jury  being  in  session  In  said  room  at 
the  time,  and  that  said  grand  jury  room  was  then  and 
there  a  public  place.  It  Is  contended  by  counsel  for 
the  defendant,  that  notwithstanding  the  complaint 
and  Information  allege  that  the  grand  jury  room  was 
a  public  place,  it  also  alleges  a  fact  which  shows  that 
It  was  not  a  public  place,  to- wit,  that  the  grand  jury 
was  In  session  therein,  which  fact  constituted  said 
room  a  private  place,  and  that  therefore  said  Informa- 
tion and  complaints  do  not  charge  any  offense.  It  has 
l>een  held  that  the  term  "  public  place'*  does  not  mean 
a  place  devoted  solely  to  the  uses  of  the  public;  but  It 
means  a  place  which,  in  point  of  fact  Is  public  as  dis- 
tinguished from  private,  a  place  that  Is  visited  by 
many  persons,  and  usually  accessible  to  the  neigh- 
boring pubUc.  Parker  v.  State,  26 Tex.  204;  Elsberry 
y.  State,  41  id.  158.  We  think  the  definition  of  the 
term  given  In  the  decisions  above  cited  is  applicable 
to  the  term  as  used  in  the  statute  before  us.  Taking 
this  definition  for  our  guide,  we  are  clearly  of  opinion 
that  a  grand  jury  room,  while  the  grand  jury  is  in 
session  therein,  Is  a  public  place.  Such  room  Is  not 
only  for  the  time  being  devoted  solely  to  the  public 
use,  but  it  is  a  place  that  is  visited  by  many  persons, 
and  Is  usually  accessible  to  the  neighboring  public  for 
the  purpose  of  transacting  the  public  business.  Not 
only  do  the  members  of  the  grand  jury,  the  county  and 
district  attorney,  and  the  bailiff  assemble  and  visit 
there  in  the  discbarge  of  their  public  duties,  but  numer- 
ous other  persons  visit  the  place  as  witnesses,  either 
voluntarily  or  in  obedience  to  process.  The  object  of 
this  statute  is  to  prevent  intoxication  at  places  which 
are  within  the  observation  of  persons  indiscriminately, 
l>ecanse  of  the  consequences  resulting  from  the  evil 
example.    It  would  certainly  not  be  In  furtherance  of 


the  accomplishment  of  this  object  to  hold  that  a  grand 
jury  room,  while  the  grand  jury  was  in  session,  was 
not  a  pablic  place ;  when  the  fact  is  that  the  young  as 
well  as  the  aged,  the  female  as  well  as  the  male —  all 
persons  Indiscriminately —not  only  visit  such  place 
voluntarily,  but  are  compelled  to  go  there  by  the  pro- 
cess of  the  law.  That  the  jurors  and  witnesses  are  re- 
quired to  take  an  oath  that  they  will  not  divulge  the 
proceedings  of  the  grand  jury,  and  that  the  delil>era- 
tlous  of  the  grand  jury  ^re  secret,  cannot  be  held  to 
make  the  grand  jury  room  a  private  place.  It  is  the 
proceedings  and  the  deliberations  of  the  grand  jury 
upon  which  these  provisions  of  the  law  place  the  seal 
of  privacy,  and  not  the  room  or  place  where  such  pro-' 
ceedings  and  deliberations  take  place.  Tex.  Ct.  A  pp., 
Oct.  12, 1887.  Murchison  v.  8taU.  Opinion  by  WiU- 
son,  J. 

EXBMPnON  —  IiAWYBR*8      OPPICB     FURNITURB.  — 

Code  Iowa,  S  3072,  provides  that  **  the  proper 
tools,  instruments,  or  books  of  the  debtor,  if  a 
♦  *  ♦  lawyer,"  shall  be  exempt  from  execution. 
Held,  that  a  lawyer's  ordinary  office  furniture,  includ- 
ing his  table,  necessary  to  enable  him  to  carry  on  his 
business,  included  in  the  term  **  instruments,*'  is 
exempt  from  execution,  and  cannot  be  seized  on  a 
landlord's  attachment.  We  observe  that  one  of  the 
articles  attached  is  the  defendant's  office  table* 
Strictly  speaking,  perhaps  a  table  Is  not  an  itistru- 
ment.  Its  general  use  is  such  that  the  word  **  instru- 
ment "  seems  inapplicable.  But  it  should  be  borne  in 
mind  that  a  lawyer's  table  is  used  specifically  In  his 
employment;  It  Is  one  of  the  things  which  he  employs 
as  a  means  In  the  accomplishment  of  his  work.  The 
fact  that  a  table,  in  Its  general  use.  Is  not  an  instru- 
ment. Is  not  Important.  It  appears  quite  different 
when  it  is  adopted  specifically  as  means  in  an  employ- 
ment. It  then  fulfills  all  the  essential  ideas  of  an  in- 
strument, and  that  unquestionably  is  the  important 
consideration.  It  Is  the  policy  of  the  law  that  every 
man  who  is  the  head  of  a  family  shall  be  allowed,  as 
far  as  possible,  to  follow  his  chosen  vocation.  It  is 
better  ordinarily,  we  presume,  even  for  the  creditor, 
that  the  debtor  should  not  be  deprived  of  the  Instru- 
ments of  his  vocation,  and  so  turned  aside  to  some- 
thing for  which  he  Is  unprepared,  and  which  conse- 
quently would  be  less  remunerative.  It  Is  true  that  not 
everything  with  which  the  head  of  a  family  earns  his 
living  is  exempt  to  him.  Machinery  is  not  exempt. 
It  is  proper  that  the  exemption  should  be  more  limi- 
ted. The  creditor's  rights  must  be  considered  as  well 
as  the  debtor's.  But  the  value  to  a  lawyer  of  the  ordi- 
nary office  furniture  which  he  uses  In  doing  his  work 
Is  BO  much  greater  than  It  can  be  to  his  creditors,  we 
think  it  comes  within  the  spirit  of  the  exemption 
statute.  Iowa  Sup.  Ct.,  Oct.  24,  1887.  Abraham  v, 
Davenport,    Opinion  by  Adams,  C.  J. 

Landlord  and  tenant— trade  fixturbs —  rb- 
NBWAii  OF  LEASE. —  The  acceptance  of  a  new  lease  by 
a  tenant,  without  any  agreement  as  to  the  trade  fix- 
tures owned  by  him,  does  not  waive  his  right  to  such 
fixtures,  unless  the  new  lease  in  clear  terms  covers  the 
fixtures  upon  the  premises  leased.  If  he  take  the  new 
lease  with  an  agreement,  either  expressed  or  implied, 
with  the  landlord  that  he  shall  still  retain  the  right  to 
remove  the  fixtures,  his  right  is  not  lost  by  accepting 
such  lease,  any  more  than  it  would  be  if  he  surrendered 
the  actual  possession,  having  at  the  same  time  obtained 
the  permission  of  the  landlord  to  remove  such  fixtnres 
after  such  surrender.  All  the  cases  hold  that  If  the 
landlord  agrees  that  the  tenant  may  remove  the  fix- 
tures after  a  surrender  of  his  possession,  the  landlord 
is  bound  by  such  agreement,  and  the  tenant  retains 
the  right  to  remove  the  same  after  such  surrender.  It 
would  seem  that  the  reason  upon   which  the  courts 
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have  based  the  rule  that  the  tenant  cannot  re-enter 
aud  remove  his  fixtures  after  sarrender  of  the  poeees- 
sion  under  his  lease,  is  that  such  surrender  is  pre* 
snmed  to  be  intended  either  as  a  gift  of  the  fixtures  to 
the  landlord,  or  if  not  a  gift,  a  waiver  to  any  right  to 
re-enter  and  remove  them.  It  l>ecomes  therefore  to 
some  extent  at  least,  a  question  as  to  the  intention  of 
the  parties;  and  when  the  evidence  clearly  shows 
that  there  was  no  intention  on  the  part  of  the  tenant 
to  relinquish  his  unquestioned  right  to  the  fixtures, 
and  there  is  also  evidence  showing  that  the  landlord 
understood  such  intention,  and  acquiesced  therein  by 
promising  him  that  he  might  remove  them  after  the 
surrender,  the  right  is  not  lost.  See  Torrey  v.  Bur- 
nett, 88  N.  J.  li.  457,  and  Keogh  v.  Daniell,  12  Wis. 
164-172.  In  the  case  of  Torrey  v.  Burnett,  supra,  the 
court,  speaking  of  the  insufficiency  of  a  mere  dechura- 
tion  of  the  tenant  that  he  does  not  waive  his  right  to 
remove  his  fixuree  after  he  malces  an  actual  surrender 
of  the  premises,  say :  **  But  while  this  seeoM  clear,  I 
think  it  is  equally  so  that  this  legal  presumption  of  a 
gift  may  be  repelled  by  proof  of  the  assent  of  the 
landlord  to  the  retention  by  the  tenant  of  his  right  of 
removal.  In  my  opinion  if  the  landlord  should  say  to 
the  tenant  that  he  should  have  a  certain  time  within 
which  to  remove  his  fixtures,  such  a  license  would  loe 
valid,  and  would  prevent  for  the  time  loeing  the  in- 
corporation of  the  fixtures  into  the  land.  Such  stipu- 
lations as  these  are  common  in  leases,  and  in  that  form 
have  been  frequently  enforced  by  judicial  action.'*  It 
was  held  in  this  case  that  when  the  landlord  had 
agreed,  before  the  tenant  had  finally  yielded  up  the 
possession  of  the  premises,  that  be  would  endeavor  to 
effect  a  sale  of  the  fixtures  for  the  benefit  of  the  tenant, 
the  right  of  the  tenant  to  the  fixtures  remained  In  him 
after  the  surrender,  and  was  subject  to  attachment  by 
a  creditor  of  the  tenant.  In  this  case  the  fixture  was  a 
steam-engine.  This  case  was  commented  upon  by  this 
court  in  Josslyn  v.  McGabe,46  Wis.  601,  and  while  the 
late  chief  justice  questioned  whether  a  mere  promise 
of  the  landlord  before  the  actual  surrender  of  the  pos- 
session of  the  tenant,  to  assist  in  selling  the  fixtures 
amounted  to  an  agreement  by  which  the  title  to  fix- 
tures should  remain  in  the  tenant  after  the  surrender, 
yet  in  the  commencement  of  the  opinion  he  expressly 
states  that  if  a  tenant  reserves  by  agreement  with  the 
landlord  the  right  to  remove  the  fixtures,  the  tenant 
does  not  lose  his  right  to  them  by  surrender  of  his  pos- 
session of  the  premises  with  the  fixtures  thereon.  The 
rule  which  is  applied  to  the  cases  of  actual  surrender 
of  the  possession  to  the  landlord  applies  with  much 
greater  force  when  it  is  sought  to  divest  the  right  of 
the  tenant  to  his  trade  fixtures,  because  he  takes  anew 
lease  from  his  landlord,  extending  the  time  of  his 
tenancy.  In  that  case  ttiere  Is  no  actual  transfer  of 
the  possession  of  the  fixtures  to  the  landlord.  The 
tenant  at  all  times  retains  the  actual  possession  and 
control,  and  In  such  case,  we  think,  there  ought  to  k>e 
something  more  than  the  mere  taking  of  a  new  lease 
extending  the  term  to  divest  the  tenant  of  his  right. 
If  he  accepts  a  lease  which  in  express  terms  recognizes 
the  right  of  the  landlord  to  the  fixtures,  and  he  agrees 
to  pay  rent  for  their  use  thereafter,  and  keep  them  in 
repair,  and  surrender  their  possession  at  the  end  of 
the  new  term,  a  strong  case  would  be  made  out  in 
favor  of  a  surrender  of  the  fixtures  to  the  landlord  by 
the  acceptance  of  such  new  lease,  and  it  would  require 
very  clear  evidence  that,  notwithstanding  the  accept- 
ance of  such  new  lease,  there  was  an  agreement  that 
the  title  to  the  fixtures  should  remain  in  the  tenant. 
If  it  should  be  admitted  that  the  general  words  of  de- 
scription in  the  new  lease  would  under  ordinary 
circumstances  be  a  lease  of  the  fixtures  as  well  as  of 
the  land  and  buildings,  still  the  lease  only  raises  a 
presumption  that  it  was  intended  to  cover  the  fix- 


tares,  and  it  is  open  to  proof  whether  it  was  in  fact 
intended  to  cover  such  fixtures,  or  whether  they  were 
intended  by  both  parties  to  be  excepted  therefrom. 
Kerr  v.  Kingsbury,  89  Mich.  160.  Wis.  Sup.  Ct.,  Oot. 
U,  1887.  Second  ^ot  Bank  of  BtlM  ▼.  O.  E.  MtrHU 
Co.    Opinion  by  Taylor,  J. 

MlBTAKS— OF  I.AW—- KKLBA0B    AND   DIBOBARQS  — 

xviOBVOS  TO  covTBADiOT.—  In  an  action  against  a 
town,  to  recover  damages  for  injuries  caused  by  a  de- 
fect in  a  highway,  the  defendant's  counsel  introduced 
a  writing,  signed  l)y  the  plaintiff,  acknowledging  the 
receipt  of  a  certain  sum,  *'  in  full  of  all  demands  for 
damages  sustained "  by  reason  of  the  defect  in  the 
highway  complained  of.  The  plalntlif  did  not  at- 
tempt to  show  that  the  release  was  procured  by  fraod, 
or  that  he  had  attempted  to  rescind  the  agreement  by 
restoring  the  money  he  had  received.  Held,  that  the 
plaintiff  would  not  be  permitted  to  show  that  he 
signed  the  vnrlting  under  a  mistake  as  to  Its  legal  effect' 
aud  that  it  was  orally  agreed  at  the  time  between  him 
and  the  defendant's  agent,  that  the  release  should  ap- 
ply only  to  the  damages  to  the  property  of  the  plain- 
tlir,  and  not  to  his  personal  injuries.  Mass.  Sup.  Jud. 
Ct.,  Oct.  21, 1887.  /Sqiiires  v.  InKoMtanU  of  Toion  of 
Amherst,    Opinion  by  Field,  J. 

Municipal  oorporations — dbfbotivb  sswkbs — 
ACTION  FOB  DAMAGflB— Pi«BADiNO.—  In  an  action  by 
a  private  person  against  a  municipal  corporation,  a 
declaration  which  alleges  that  defendant  rebuilt  the 
outlet  of  Franklin  street  sewer  where  it  enters  the 
Riopelle  street  sewer,  upon  a  new  and  different  grade 
from  that  at  which  the  original  outlet  was  built,  and 
that  in  so  doing,  the  defendant  carelessly,  negligently, 
wrongfully  and  unskilfully  raised  the  grade  alK>ve  the 
grade  of  the  Franklin  street  sewer,  by  means  whereof 
the  water  and  sewerage  from  the  public  sewer  in 
Franklin  street  and  Riopelle  street  were  flooded  upon 
plaintiff's  premises,  to  his  damage,  etc.,  sets  up  a  cause 
of  action,  and  states  facts  which  entitle  him  to  relief. 
The  argument  in  support  of  the  demurrer  proceeds 
upon  two  principles:  First,  that  a  municipal  corpora* 
tion  is  not  liable  for  an  injury  resulting  from  the  exer- 
cise of  its  legislative  powers;  and  second  that  a  muni- 
cipal corporation  is  not  liable,  at  the  suit  of  a  private 
Individual,  for  damages  arising  from  the  Insnificlenoy 
or  defective  construction  of  its  public  sewers,  when 
such  damage  results  directly  to  the  party  Injured  from 
his  use  and  occupation  of  the  same  for  his  private 
advantage  and  convenience.  That  the  first  proposition, 
broadly  stated,  is  not  universally  true,  is  shown  by 
the  case  of  Ashley  v.  Port  Huron,  85  Mich.  296,  and 
cases  cited  in  the  opinion.  The  distinction  is  that, 
where  the  plan  adopted  by  the  municipality  must 
necessarily  cause  an  Injury  to  private  property  equiva- 
lent to  some  appropriation  of  the  enjoyment  thereof 
to  which  the  owner  Is  entitled,  then  the. municipality 
is  liable;  but  where  the  fault  found  is  with  the 
wisdom  of  the  measure,  or  its  sufficiency  or  adaptabil- 
ity to  carry  out  or  accomplish  the  purpose  intended, 
and  where  its  construction  according  to  the  plan 
adopted  Invades  no  private  rights,  then  the  munici- 
pality is  not  liable.  Detroit  v.  Beckman,  84  Mich.  126: 
Ashley  v.  Port  Huron,  85  id.  298.  For  such  an  act  of 
misfeasance  the  defendant  should  be  held  liable,  un- 
less the  second  point  taken  by  bis  counsel  should  pre- 
vail. Counsel  for  defendant  Insists  that  the  case  of 
Dermont  v.  Detroit,  4  Mich.  486,  supports  the  second 
position  assumed  by  him.  It  was  held  in  that  case 
that  the  defendants  were  not  liable,  at  the  suit  of  a 
private  Individual,  for  damages  arising  from  the  In- 
sufficiency or  defective  construction  of  Its  public 
sewers,  when  such  damages  resulted  directly  to  the 
party  Injured  from  his  use  and  occupation  of  the  same 
for  his  private  advantage  and  convenience.    It  was 
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however  tntimated  in  that  case  that  had  the  plalo- 
tHTt  damage  happened  direoilj  in  oonseqoenoe  of  fche 
defendant's  want  of  pmdenoe  or  skill  in  the  cou- 
stmotiou  of  its  sewers,  instead  of  by  reason  of  his 
priTate  drain  being  connected  with  the  sewer,  the  ease 
would  have  merited  a  very  different  consideration.  It 
was  also  suggested,  that  had  the  injury  occurred  in 
consequence  of  the  imprudent  and  unslcilful  con- 
-  stmotion  of  the  Congress  sewer  with  the  Woodward 
avenue  sewer,  a  very  differeDt  question  from  the  pres- 
ent would  have  been  presented.  The  case  made  by 
the  declaration  in  this  case  rests  upon  the  careless  and 
wrongful  action  of  defendant  in  raising  the  grade  at 
which  the  Franklin  street  sewer  enters  and  connects 
with  the  Biopelle  street  sewer.  It  complains  of  a 
ministerial  act  negligently  and  wrongfully  done,  and 
not  of  an  act  involving  legislative  or  discretionary 
power.  The  acts  complained  of  are  analogous  to  those 
In  the  case  of  Ashley  v.  Port  Huron,  85  Mich.  298,  and 
if  upon  the  trial  the  facts  developed  show  that  the  act 
complained  of  was  committed  by  the  defendant  in  the 
execution  of  a  ministerial  duty,  or  In  the  exercise  of 
a  wrongful  act,  by  which  plaintlfb'  premises  were 
flooded  by  the  water  in  the  sewer  being  set  back  and 
discharged  upon  their  premises  through  a  sewer  con- 
nection which  they  had  aright  to  make  and  maintain, 
the  principles  enunciated  in  the  Ashley  case  will  con- 
trol this.  The  questions  pertaining  to  the  defendant's 
duty  and  limblllty  in  this  respect  should  bedetermined 
upon  the  facts  as  established  upon  the  triaL  It  is  too 
early  in  the  case  to  anticipate  what  those  may  be. 
We  meraly  express  our  opinion  at  this  time  that  the 
declaration  discloses  a  cause  of  action.  Mich.  Sup. 
Ct.,  Oct.  20, 1887.  D^tr  v.  OiXy  cf  JMroft.  Opinion 
by  Cbamplin,  J. 


FOWBR  TO  FOBBID  PSDDXJNG  MBAT   NOT  OON- 

FBRRKD  UNDBR  POWBB  TO  RBOUIiATB  MARKBTS.— The 

provision  of  Code  Iowa,  1 456,  that  **  cities  shall  have 
power  >»  >»  >»  to  establish  and  regulate  markets,'* 
does  not  empower  a  city  council  to  make  an  ordinance 
forbidding  the  peddling  of  meats;  and  an  Information 
charging  defendant  with  having  violated  an  ordinance 
declaring  the  peddling  of  meats  to  be  a  misdemeanor 
is  bad  on  demurrer.  The  power  given  by  statute  is  to 
establish  and  regulate  markets.  The  city  cannot  go 
beyond  the  power  tbns  given.  Now  an  ordinance  which 
is  designed  merely  to  prevent  peddling  meats  does  not 
appear  to  us  to  be  an  ordinance  to  establish  and  regu- 
late markets.  It  seems  to  be  an  ordinance  designed 
to  favor  private  butcher  shops  In  the  city,  if  thera  are 
any.  But  it  does  not  establish  such  shops.  It  may  be 
that  the  inhabitants  of  Burlington  have  no  means  of 
buying  meat  except  from  street  peddlers.  We  do  not 
think  the  city  council  can  interfere  with  such  occupa- 
tion until  it  has  established  a  meat  market;  and  not 
then,  unless  it  may  be  as  a  regulation  of  the  market. 
To  sustain  the  plaintiff,  we  should  be  obliged  to  hold 
that  the  design  of  the  statute  was  to  give  the  power  to 
regulate  the  mode  of  selling  meat  in  the  absence  of 
specific  markets,  but  In  our  opinion,  we  should  not  be 
justified  in  so  doing.  Iowa  Sup.  Ct.,  Oct.  2B,  1887.  OUy 
ofJBurUnokm  v.  Datihwardt,  Opinion  by  Adams,  C.  J. 

STATUTB   or  IJMITATIONS  —  NBOOTIABLB   IN8TBU- 
MBHTS— ACTION   AGAINST   INDOB8BR.— As  agalnSt  the 

indorser  of  a  note  after  maturity  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  the  Indorsement, 
and  not  from  the  maturity  of  the  note.  As  between 
the  Indorser  and  the  indorsee  this  was  a  new  contract, 
founded  upon  a  valuable  consideration,  by  which  the 
indorser  became  liable  (Code,  |  2780)  **to  pay  the 
money.  If  the  parties  to  the  instrument  primarily 
liable  thereon  failed  to  pay  according  to  the  terms 
thereof;  and  hence,  If  there  arc  several  Indorsers,  each 
Is  liable  to  subsequent  ones  In  the  order  of  their  in- 


dorsement." The  liability  of  an  ordinary  Indorser  Is 
greater  than  that  of  a  snroty.  The  latter  becomes 
bound  simply  for  the  accommodation  of  his  principal, 
and  receives  no  consideration  for  the  favor  he  be- 
stows. He  Is  bound  only  to  the  same  extent  i^s  his 
principal,  and  whateverdefense  the  principal  succeeds 
in  making  inures  to  the  benefit  of  the  surety,  whose 
undertaking  is  identical  with  that  of  the  principal. 
By  signing  the  paper  he  enters  Into  no  new  or  different 
contract  to  the  payee  froih  that  Into  which  his  princi- 
pal has  entered.  Their  obligation  is  generally  con- 
temporaneous, and  is  Joint,  or  It  may  be  both  joint 
and  several.  Bat  with  an  Indorser  It  is  different;  be 
usually  receives  a  consideration  for  his  promise.  If 
the  note  he  Indorsed  is  for  any  cause  invalid,  he  is 
nevertheless  bound;  as  for  instance,  if  It  Is  without 
consideration,  or  Is  founded  upon  a  gaming  or  usurious 
consideration,  or  was  forged,  he  would  be  liable  on 
his  indorsement,  notwithstanding  the  principal  might 
on  that  account  be  released  from  its  payment;  or  if 
when  he  indorsed  thi^  paper  it  had  been  barred  by  the 
statute  of  limitations,  and  no  action  could  have  been 
maintained  on  it  against  the  maker,  he  would  never- 
thelss  have  been  bound,  by  his  contract  to  pay  the 
money  it  was  made  to  secura,  according  to  its  terms 
and  stipulations.  The  party  In  this  instance  might 
have  entitled  himself  to  the  defense  set  up  if  at  the 
time  of  entering  into  the  engagement  he  had  stipu- 
lated that  the  suit  should  be  InBtituted  against  the 
maker  befora  the  bar  of  the  statute  attached ;  or  he 
might  have  limited  his  liability  by  express  stipulation 
In  his  Indorsement  (Code,  f  2777),  or  he  might  have 
paid  the  note  and  controlled  it,  so  as  to  enable  him  to 
bring  and  prosecute  the  suit  in  his  own  name;  or  if 
the  paper  indorsed  had  had  three  months  to  run  be- 
fora the  statute  bar  attached,  he  might  have  protected 
himself  by  notifying  the  indorsee  to  sue  the  principal. 
Code,  I  2156.  In  this  case  however  thera  was  not 
sufficient  time  to  have  made  the  notice  available.  The 
authority  derived  from  text  writers,  and  the  few  cases 
we  have  been  able  to  find,  or  to  which  our  attention 
has  been  called,  sustain  this  view  of  the  question. 
Wood  Llm.  Act.,  %  134,  Bnan  v.  Banks,  88  Ga.  300. 
Ga.  Sup.  Ct.,  May  9, 1887.  Gh^am  v.  Roberton.  Opin- 
ion by  Hall,  J. 

TbADB-MARK— OONTBAOT  FOR  B0TALTIB8— BBBACH. 

By  the  terms  of  a  written  contract  between  the  plain- 
tiff and  the  defendant,  In  which  it  was  stated  that  it 
was  for  the  mutual  Interast  of  k>oth  parties  therato 
that  the  defendant  should  have  the  sale  of  certain 
mineral  water,  known  as  '*Clysmic  Water,"  taken 
from  fdalntlffs  spring  of  the  same  name,  for  the  pur- 
pose of  Increasing  the  sale  thereof,  it  was  agreejl,  that 
In  consideration  of  the  payment  of  a  certain  royalty, 
the  defendant  should  have,  for  a  long  term  of  years, 
the  exclusive  sale  of  such  waters  in  the  United  States 
and  foraign  countries.  Held,  that  during  the  life  of 
the  contract,  the  defendant  had  no  right  to  sell  other 
mineral  waters,  under  the  same  name.  In  competition 
with  the  waten  of  plaintiff's  spring,  notwithstanding 
the  fact  that  he  had  himself  given  the  name  to  the 
waten  befora  plaintiff  acquired  title  to  the  spring. 
Thera  aro  trade-marks  to  which  the  characteristic  of 
personal  proprietorship  attaches,  because  they  assert 
to  the  public  that  some  particular  person  has  given  his 
special  skill  to  the  production  or  selection  of  the  articles 
they  cover.  Leather  Cloth  Co.  v.  American  L.  C.  Co., 
11  H.  L.  Cas.  544;  Hoxie  v.  Chancy,  143  Mass.  593; 
Holt  V.  Menendes,  28  Fed.  Rep.  869.  There  is  another 
class  of  trade-marks,  which  assert  for  the  articles  they 
designate  some  particular  place  of  orgin.  In  such  case 
the  trade-mark  is  inseparable  from  the  place.  It 
passes  as  an  incident  with  the  sale  of  the  place.  Con- 
gress Spring  Co.  V.  High  Roolc  CrOtigress  Spring  Co., 
45  N.  Y.  302;  In  re  Swezey,  62  How.  Pr.  219;  Mann- 
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faoturlng  Co.  v.  Hall,  61 N.  Y.  226;  Pepper  ▼.  Labrot, 
8  Fed.  Rep.  29;  Milliag  Co.  ▼.  Robiuson,  20  id.  218.  It 
is  uuueoessary  to  review  tbe  aathorities  ia  detail. 
Limiting  this  deoision,  as  we  do,  to  an  adjudloatlon  of 
the  rifcbts  of  the  oomplaiiiaut  and  the  defendant  Look- 
wood  daring  the  continuance  of  the  contract  relations 
subsisting  between  them,  we  must  hold  that  the  name 
"  Clysmic "  became  affixed  and  appurtenant  to  the 
complainant's  spring,  as  indicating  the  source  of  the 
water  known  to  the  public  as  "  Clysmic  Water,"  and 
that  the  complainant  cannot  be  deprived,  in  the 
manner  attempted  by  the  defendant,  of  the  advan- 
tage which  has  accrued  to  her,  as  the  purchaser  of  the 
spring  from  such  designation.  We  regard  this  ruling 
as  fully  sustained  by  the  principles  laid  down  in  the 
case  of  Congress  Spring  Co.  v.  High  Rock  Congress 
Spring  Co.,  suprot  Woodward  v.  Lazar,  21  Cal.  448, 
distinguished.  U.  8.  Circ  Ct.,  E.  D.  Wis.,  June  24, 
1887.  Hill  V.  Looktoood.  Opinion  by  Dyer,  J. ;  Harlan, 
J.,  concurred. 

Witness  —  oross-examination  of  acousbd  — 
HANDWRiriNQ.-—  A  party  prosecuted  in  a  United 
States  District  Court  for  violating  the  election  law,  by 
writing  names  Improperly  on  the  registration  book, 
who  on  the  trial  testifies,  in  his  own  behalf,  that  he 
did  not  write  the  names  unlawfully  written,  may  be 
compelled  on  his  cross-examination  to  write  the  same 
names  on  a  paper  in  the  presence  of  the  jury,  and  such 
paper  may  be  offered  in  evidence  on  rebuttal,  and  the 
Jury  permitted  to  compare  it  with  the  writing  in  the 
registration  book.  While  a  defendant  in  a  criminal 
case  cannot  be  compelled  to  give  testimony  against 
himself,  while  he  may  not  be  put  upon  the  stand 
against  his  will,  yet  if  he  avails  himself  of  the  privilege, 
and  goes  on  to  the  witness  stand,  and  testifies  in  his 
own  behalf,  he  subjects  himself  to  the  ordinary  rules 
of  cross-examination,  and  if  this  was  legitimate  cross- 
examination,  then  he  cannot  be  heard  to  say  that  by  it 
he  furnished  testimony  against  himself.  He  may  be 
impeached  in  any  way  that  any  other  witness  can  be. 
Of  course  cross-examination  is  in  the  Federal  courts 
limited  to  the  matter  of  the  direct  examination,  and 
cannot  extend  beyond  the  facts  and  circumstances 
which  are  a  part  of  or  connected  directly  with  the 
subject-matter  of  the  direct  testimony.  The  question 
will  perhaps  resolve  itself  into  two  forms  or  two 
phases.  The  first,  is  the  writing  of  the  same  names  on 
an  independent  piece  of  paper,  a  matter  directly  con- 
nected with  the  subject  of  the  direct  testimony.  I 
think  there  can  be  little  doubt  on  that  point.  Of 
course,  It  would  not  t>e  doubted  but  that  questions 
could  be  asked  as  to  whether  the  witness  was  present 
at  the  time  of  the  writing,  whether  he  could  or  could 
not  write,  and  other  kindred  matters,  because  all  that 
is  connected  directly  with  the  question  whether  he  did 
or  did  not  make  the  writing  upon  the  book.  I  suppose 
it  matters  not  whether  the  case  is  one  in  which  the 
testimony  is  sought  to  show  that  he  did  or  did  not 
malce  the  writing.  Supposing  in  any  civil  case,  a  wit- 
ness testifies  that  he  did  make  a  particular  writing, 
would  not  it  be  germane  to  that  matter  to  show  that 
he  could  not  write  at  all;  to  give  him  a  pen,  and  have 
him  show  before  the  jury  that  he  either  could  not 
write  at  all,  or  that  his  writing  was  so  completely 
variant  from  that  in  question  that  it  was  utterly  im- 
possible that  he  could  have  written  it  7  Surely,  the  two 
matters  are  connected  as  closely  as  two  things  can  be; 
and  it  would  be  conclusive  against  the  testimony  of 
any  witness  that  he  had  written  a  certain  writing,  if 
it  appeared  from  his  own  demonstration  before  the 
jury  that  he  could  not  write  at  all,  or  that  his  hand- 
writing was  completely  variant  from  that  in  question. 

Then  tbe  other  phase  is  whether  you  can  compel  a 
witness  on  cross-examination  to  do  other  than  answer 
questions.  This  was  a  physical  act  which  he  was  called 


upon  to  do  in  the  presence  of  the  jury.  It  is  a  matter 
of  common  experience  in  a  court-room  that  witnesses 
are  often  called  upon  either  for  some  exposure  of  their 
person,  or  to  do  some  physical  act  supporting  or  con- 
tradicting their  direct  testimony.  A  chemist  who  has 
stated  that  a  certain  test  discloses  the  presence  of 
poison  may  be  called  upon  to  repeat  that  test  in  the 
presence  of  the  jury,  that  they  may  see  whether  the 
testimony  is  true,  and  the  test  accurate.  A  person 
who  testifies  as  to  his  physical  condition  may  be  com- 
pelled, there  being  no  improper  exposure  of  person, 
to  uncover  his  body,  tha  t  the  jury  may  see  whether 
there  be  such  a  physical  condition  as  he  has  testified 
to.  The  witness  may  say,  for  instance,  that  he  never 
was  wounded  in  the  arm,  and  on  cross-examination  it 
would  be  competent  to  compel  him  to  lift  up  his  sleeve 
that  the  jury  may  see  whether  or  no  there  was  a  scar 
or  mark  of  wound  on  his  arm.  In  some  recent  cases, 
although  the  matter  has  been  questioned,  courts  have 
required  plaintifliB  in  personal  damage  cases  to  submit 
themselves  to  an  examination  of  the  witnesses  of  the 
defendant  outside  of  the  court-room,  in  order  that 
their  testimony  might  be  given  to  the  jury  as  to  the 
physical  condition;  so  the  fact  that  the  witness  is 
called  upon  to  do  some  physical  act,  or  to  make  some 
exposure  of  his  person,  which  supports  or  contradicts 
his  direct  testimony,  is  not  necessarily  objection  to  its 
validity.  U.  S.  Ciro.  Ct.,  E,  D.  Mo.,  Sept.  20,  1887. 
(Tnited  Statu  v.  MuUaney.    Opinion  by  Brewer,  J* 


NOTES. 


A  recent  number  of  the  Albany  Law  Joubnal 
contains  a  just  criticism  upon  the  decision  of  the  Su- 
preme Court  of  Alabama,  not  long  since  rendered, 
which  is  to  the  effect,  that  if  a  person  from  mental 
disease  is  unable  to  control  his  own  actions,  he  is  not 
legally  responsible  for  those  actions,  even  though  be 
is  able  to  distinguish  between  right  au4  wrong.  He 
is  subject  to  the  mental  insanity  of  inability  to  govern 
his  own  conduct,  even  when  he  can  distinguish  right 
from  wrong,  and  know  that  what  he  is  doing  is  con- 
trary to  law.  There  is  an  intimation  by  the  court 
that  this  is  the  kind  of  insanity  to  which  Guiteau  was 
subject  when  he  shot  President  Garfield.  This  new 
theory  of  insanity,  though  advocated  by  some  physi- 
cians, is  contrary  to  the  settled  judicial  judgment  of 
this  country.  That  judgment,  as  also  that  of  England 
has  from  time  immemorial  assumed  that  if  one  knows 
enough  to  distinguish  between  right  and  wrong  in 
respect  to  his  own  actions,  this  is  suflScient  to  make 
him  legally  responsible  for  those  actions,  and  liable  to 
punishment  if  he  violates  the  laws  of  the  land.  The 
Supreme  Court  of  Alabama  now  adds  another  test  of 
such  responsibility  and  liability,  and  this  is  that  he 
must  not  be  subject  to  such  mental  disease  as  will 
prevent  him  from  controlling  his  own  actions.  Saying 
nothing  about  the  metaphysics  involved  in  this  added 
test,  we  venture  to  ask  two  practical  questions :  How 
shall  the  fact  be  ascertained  that  a  man  who  knows 
the  difference  between  right  and  wrong,  is  subject  to 
such  a  disease  to  any  extent?  How  shall  the  fact  be 
ascertained  that  the  disease.  If  existing  at  all,  exists 
to  an  extent  that  puts  his  actions  beyond  his  control, 
and  therefore  releases  him  from  all  legal  responsibiltty  ? 
It  strikes  us  that  this  theory,  when  sought  to  be  ap- 
plied by  courts  in  the  administration  of  justice,  would 
be  beset  with  very  grave  difficulties,  and  that  to  the 
damage  of  the  general  community  it  would  open  the 
way  for  the  escape  of  a  great  many  persons  who  ought 
to  be  punished  for  their  crimes.  The  doctrine  gener- 
ally held  by  courts  is  likely  to  stand,  the  Supreme 
Court  of  Alabama  to  the  contrary  notwithstanding. 
—  The  Independent 
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OXTRBENT  TOPICS. 

VTEARLY  every  one  of  the  law  reforms  of  the  last 
±\  forty  years  in  England  has  originated,  we 
believe,  in  this  country,  and  no  word  of  credit  has 
ever  been  given,  to  our  knowledge,  but  the  English 
have  calmly  appropriated  them,  and  put  on  the  airs 
of  virtue  about  them.  She  wiped  out  her  chancery 
system  over  night,  and  simplified  her  forms  of  pro- 
cedure, without  alluding  to  the  fact  that  she  was 
merely  following  the  example  of  New  York,  and 
she  allowed  parties  to  be  witnesses  for  themselves 
without  acknowledging  that  Connecticut  had  done 
it  before  her.  This  latter  fact  is  brought  out  in  a 
pamphlet  issued  by  the  Hon.  Charles  J.  McCurdy  of 
Connecticut,  who  quotes  a  passage  from  an  article 
by  Mr.  Justice  Bowen  in  Mr.  W<urd's  new  book,  en- 
titled "The  Reign  of  Queen  "Victoria;  A  Survey  of 
Fifty  Years  of  Progress."  After  describing  the  in- 
consistencies, absurdities  and  perversions  of  justice 
incident  to  the  practice  of  the  common  law,  the 
writer  says :  <*  Perhaps  the  most  serious  blemish  of 
all  consisted  in  the  established  law  of  evidence, 
which  excluded  from  giving  testimony  all  witnesses 
who  had  even  the  minutest  interest  in  the  result,  and 
as  a  crowning  paradox,  even  the  parties  to  the  suit 
themselves.  'The  evidence  of  interested  witnesses,* 
it  was  said,  '  can  never  induce  any  rational  belief.' 
The  merchant  whose  name  was  forged  to  a  bill  of 
exchange  had  to  sit  by,  silent  and  unheard,  while 
his  acquaintances  were  called  to  offer  conjectures 
and  beliefs  as  to  the  authenticity  of  the  disputed 
signature  from  what  they  knew  of  his  other  writ- 
ings. If  a  farmer  in  his  gig  ran  over  a  foot  passen- 
ger m  the  road,  the  two  persons  whom  the  law  sin- 
gled out  to  prohibit  from  becoming  witnesses  were 
the  farmer  and  the  foot  passenger.  In  spite  of  the 
vigorous  efforts  of  Lord  Denman  and  others,  to 
which  the  country  owes  so  much,  this  final  absurd- 
ity, which  closed  in  courts  the  mouths  of  those 
who  knew  most  about  the  matter,  was  not  removed 
till  the  year  1851."  Mr.  McCurdy  shows  that  in 
1847,  while  lieutenant-governor  and  president  of 
the  Senate  of  Connecticut,  he  drew  and  introduced 
a  bill  enabling  parties  to  testify,  which  was  re- 
jected. The  next  year  he  renewed  the  attempt 
with  success.  In  1851,  while  in  England,  at  the 
suggestion  of  Mr.  Field,  he  expUdned  to  a  law  com- 
mittee there  the  change,  the  reasons  and  the  results. 
Mr.  Field,  in  drafting  the  New  York  bill  of  1848, 
suggested  this  change  derived  from  Mr.  McCurdy's 
bill,  and  accompanied  by  a  letter  from  him,  and  he 
says,  probably  with  justice,  **I  know  that  the  Eng- 
lish got  the  idea  from  you,"  Mr.  McCurdy.  We 
think  Mr.  McCurdy  is  right  ''  to  put  on  record  the 
true  genesis  of  that  great  improvement  in  one  of 
the  most  important  of  all  human  transactions  —  the 
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administration  of  justice."  Perhaps  it  may  be  par- 
doned to  ourselves  to  refer  to  the  fact  that  the  first 
piece  of  legal  writing  we  ever  did  was  an  essay  in 
favor  of  this  innovation.  At  any  rate  we  take  pride 
in  it.  It  is  well  to  keep  our  profession  in  our  own 
country  at  least  correctly  informed  on  these  points, 
for  one  of  these  days  we  shall  have  some  Anglo- 
maniac  attributing  our  law  reforms  to  England. 


The  Inter-State  Commerce  Commission  have  de- 
cided the  very  important  question  whether  express 
companies  are  within  the  purview  of  the  act.  Com- 
missioner Walker  gives  an  elaborate  opinion.  The 
conclusions  are  that  railroads  doing  express  busi- 
ness are  within  the  act,  but  independent  express 
companies  are  not.  The  commissioner  says,  among 
other  things:  ''  It  is  moreover  true,  as  claimed,  that 
the  express  business,  so  called,  has  been  of  such 
long  standing,  and  presents  such  a  well  known  and 
complete  organization  in  every  portion  of  the  coun- 
try, that  it  must  be  considered  to  be  a  subject  which 
was  perfectly  understood  by  Congress  at  the  time 
of  the  enactment  of  the  law  in  question.  More 
than  this,  it  is  a  business  which  has  heretofore  and 
frequently  been  the  occasion  of  distinct  legislation 
by  Congress,  both  in  connection  with  railroad  busi' 
ness  and  as  contradistinguished  therefrom.  We 
have  been  referred  to  a  series  of  congressional  en- 
actments running  back  for  twenty  years,  in  which 
the  express  business,  by  name,  has  been  the  subject 
of  statutory  provisions,  and  the  same  is  true  in  the 
legislation  of  the  various  States.  In  view  of  this 
the  question  is  asked,  if  it  was  the  intention  of 
Congress  to  make  the  express  companies  subject  to 
the  provisions  of  the  inter-State  commere  act,  why 
did  not  the  law  explicitly  so  state?  It  is  said  that 
the  addition  of  a  few  words  would  have  amply  ex- 
pressed the  legislative  intent,  if  such  intent  existed. 
It  is  argued  that  the  failure  to  so  state  clearly  ex- 
presses a  purpose  to  omit  them  from  its  scope,  and 
it  is  claimed,  that  under  the  circumstances,  the  gen- 
eral provision  of  section  1  should  be  treated  as  re- 
ferring only  to  raiboad  companies,  either  alone  or 
under  a  common  control  with  water  transportation 
lines.  This  argument  is  not  without  weight  in  de- 
termining the  construction  of  the  statute.  It  is 
also  said  that  the  act  throughout  is  obviously  di- 
rected toward  the  regulation  of  railroads  and  the 
railroad  systems  of  the  country;  that  the  investiga- 
tion which  preceded  the  enactment  of  the  law  was 
an  investigation  of  railroads  and  of  transportation 
by  railroad  companies ;  that  express  companies  were 
not  alluded  to  in  that  investigation,  and  that  no 
evils  connected  with  the  management  of  public 
business  by  them  were  brought  to  the  attention  of 
Congress.  This  consideration  is  also  proper  and 
should  not  be  overlooked,  although  the  commission 
has  reason  to  believe  that  the  claim  made  by  the 
express  companies,  that  their  rates  and  their  meth- 
ods of  rate-making  are  perfectly  satisfactory  to  the 
public,  is  somewhat  overstated.  It  is  further  claimed 
that  the  details  of  the  law  in  its  various  provisions 
are  so  framed  as  to  apply  distinctlyto  railroads  and 
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railroad  companies,  and  that  they  do  not  apply  to 
the  carriage  of  property  by  express  companies  with- 
out various  implications  and  eliminations  which 
give  a  somewhat  strained  consruction  to  the  lan- 
guage used,  and  to  this  reasoning  also  there  is 
much  force.  *  ♦  ♦  It  is  proper  to  note  the  further 
fact  that  iu  one  important  particular  the  legal  status 
of  the  independent  express  companies  differs  materi- 
ally from  that  of  the  railroad  companies.  They 
have  not  in  all  respects  the  same  qitasi  public  char- 
acter. The  right  of  eminent  domain  is  not  in- 
voked in  their  behalf.  Whatever  property  they 
own  must  be  acquired  by  contract,  and  such  trans- 
portation facilities  by  rail  or  by  rail  and  water  as 
they  afford  the  public  must  be  provided  in  the  same 
way.  The  power  of  Congress  in  respect  to  their 
business  rests  upon  its  constitutional  control  over 
inter-State  commerce,  which  involves  the  regulation 
of  the  relations  between  common  carriers  engaged 
therein  and  the  public,  but  which  in  the  case  of  the 
express  companies  finds  no  support  in  any  delega- 
tion to  them  of  governmental  powers.*' 


Governor  Hill  makes  some  interesting  legal  rec- 
ommendations in  his  last  message.  He  recom- 
mends that  the  limit  of  recovery  in  cases  of  death 
by  negligence  to  five  thousand  dollars  should  be  in- 
creased to  ten  thousand  dollars.  This  seems  very 
judicious.  He  also  recommends  a  revision  of  the 
laws  concerning  the  commitment  of  alleged  lunatics 
to  asylums.  We  agree  with  this.  But  his  most 
important  suggestion  is  the  following:  *'  It  is  sug- 
gested that  the  practice  on  appeals  in  criminal  cases 
(other  than  capital  cases)  be  modified  by  statute,  so 
as  to  permit  the  Court  of  Appeals  to  affirm  a  judg- 
ment of  conviction,  notwithstanding  the  admission 
of  improper  testimony  against  the  accused,  where 
the  court  is  unanimously  of  the  opinion  that  there 
was  sufficient  other  and  legal  evidence  produced 
upon  the  trial  to  warrant  the  conviction,  and  is  sat- 
isfieil  with  like  unanimity  from  such  legal  evidence 
that  the  accused  is  actually  guilty  of  the  offense 
charged  in  the  indictment.  Under  existing  prac- 
tice the  Court  of  Appeals  has  no  discretion  in  such 
cases,  but  is  required  to  grant  a  new  trial.  It  is  be- 
lieved that  the  modification  proposed  would  work 
no  real  injustice,  and  greatly  facilitate  the  adminis^ 
tration  of  justice,  and  more  thoroughly  and  speed- 
ily insure  the  punishment  of  the  really  guilty."  Our 
first  criticism  on  this  is  that  we  see  no  reason  for 
excluding  only  capital  convictions  from  its  applica- 
tion. It  would  seem  that  it  should  apply  also  at 
least  to  sentences  of  imprisonment  for  life,  and  to 
very  long  terms  of  imprisonment,  such  as  those  for 
above  twenty  years.  But  we  do  not  see  why  the 
present  rule  is  not  right.  The  present  rule  is  that 
if  illegal  evidence  has  been  admitted  there  must  be 
a  new  trial  unices  the  court  can  see  that  its  admis- 
sion could  not  possibly  have  prejudiced  the  pris- 
oner. Now  on  this  point  courts  will  differ.  For 
example.  In  the  Sharp  case  the  General  Term  con- 
ceded that  one  piece  of  evidence  was  improper,  but 


held  that  it  could  not  have  prejudiced  the  prisoner. 
The  Court  of  Appeals  held  it  improper,  and  that  it 
might  have  been  prejudicial.  There  is  no  safety 
then  in  relying  on  the  infallibility  of  the  courts. 
The  governor's  suggestion  would  constitute  the 
Court  of  Appeals  a  jury  to  pass  on  questions  of  fact, 
which  is  not  their  constitutional  duty  or  power,  nor 
in  our  opinion  a  desirable  alteration  of  the  scheme 
of  their  functions.  The  question  would  remain, 
what  would  the  jury  have  said  about  the  convinc- 
ing character  of  the  remaining  evidence?  It  is  the 
prisoner's  right  to  have  the  verdict  of  the  jury  on 
legal  evidence  exclusively ;  not  on  legal  and  illegal 
evidence  mixed,  and  the  opinion  of  seven  judges  as 
to  the  cogency  of  the  legal  part  of  it.  After  these 
criticisms,  we  are  somewhat  in  doubt  whether  the 
governor's  suggestion  would  change  the  result  at 
all.  At  present  the  courts  of  review  may  disregard 
the  admission  of  illegal  evidence  if  they  can  see 
that  it  did  not  harm  the  prisoner.  The  governor 
proposes  to  allow  them  to  disregard  it,  if  they  are 
unanimous  that  there  was  sufficient  legal  evidence 
to  warrant  conviction,  and  that  the  accused  is 
guilty.  What  is  the  difference?  If  the  court  can 
see  that  there  was  sufficient  legal  evidence,  and  that 
the  accused  is  guilty,  why  then  they  can  see  that  the 
accused  was  not  harmed  by  the  illegal  evidence^ 
can  they  not?  This  is  a  mere  criticism  on  the  form 
of  the  governor's  expression.  But  at  present  think- 
ing, we  incline  to  the  opinion  that  it  should  be  for 
the  jury  to  say  whether  the  legal  evidence  was  suffi- 
cient. We  examine  the  governor's  suggestions  with 
high  respect  as  the  reasonings  of  an  acute  legal 
mind,  and  with  due  appreciation  of  the  importance 
of  the  subject,  and  of  casting  about  for  some  rem- 
edy for  the  delays  in  the  administration  of  our 
criminal  justice. 

» 

I^OTBS  OF  CA8S8. 

IN  Bast  TemmM,  V.  and  Q,  JL  Co,  y.  DeAmumd, 
Tennessee  Supreme  Court,  Oct.  26,  1887,  an 
action  brought  by  the  conductor  of  a  train  against 
a  railroad  company  for  damages  for  injuries  re- 
ceived in  a  collision  resulting  from  the  negligence 
of  a  telegraph  operator  in  the  employ  of  the  com- 
pany, the  court  in  its  instructions  to  the  jury  said : 
**If  you  find  that  D.  was  conductor,  and  had  a  full 
crew  of  hands  for  managing  the  train,  that  B.  as 
telegraph  operator  had  nothing  to  do  with  the  ac- 
tual management  of  the  train,  but  was  only  con- 
nected with  D.  as  the  medium  through  which  or- 
ders were  transmitted  from  G.,  the  superintendent 
of  the  railroad,  to  D.,  then  D.  and  B.,  are  not  fel- 
low-servants, and  the  risk  of  injury  from  the  negU- 
gence  of  B.  is  not  such  a  risk  as  the  law  places  on 
D.,  by  reason  of  his  employment  as  conductor." 
Hdd^  that  the  instruction  was  correct.  The  court 
said:  *'It  is  with  us  well  settled,  whatever  may  be 
the  rule  in  other  States,  that  the  servant  does  not 
assume  the  risk  of  the  negligence  of  another  ser- 
vant where  the  latter  is  engaged  in  a  different  de- 
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partment  of  the  work  or  service ;  as  for  instance, 
the  train  crew  do  not  take  the  risk  of  the  negli- 
gence of  the  track  or  section  hands ;  nor  where  the 
negligent  servant  is  the  superior,  permanently  or 
temporarily  of  the  injured  one,  having  authority  to 
direct  or  control  the  latter,  does  the  rule  apply. 
ffaynes  v.  Bailroad  Co,,  8  Cold.  222;  Bail/road  Co. 
V.  CarroUy  6  Heisk.  847 ;  Iron  Co,  v.  Dohion^  7  Lea, 
867;  BaUroad  Co,  v.  Whde$8,  10  id.  741;  8.  C,  48 
Am.  Rep.  817;  Ba/U/road  Co,  v.  CoUins^  1  Pickle, 
227,  and  others  might  be  cited.  See  also  Railroad 
Co.  V.  Boss,  112  U.  8.  877.  Under  the  proof  in  the 
case  at  bar,  indeed  from  the  lips  of  the  superintend- 
ent, T.  W.  Garrett,  we  have  it  that  '  the  telegraph 
operator  is  the  agent  through  which  we  transmit 
orders  from  the  superintendent's  office  for  the 
movement  of  trains;  he  merely  receives  and  con- 
veys ;  he  is  the  medium,  or  the  mouth-piece,  for  the 
transmission  of  orders  from  this  office  to  the  train- 
men or  person  in  charge  of  the  train.'  It  is  mani- 
fest that  the  operator  is  not  in  the  same  department 
with  the  trainmen,  nor  engaged  in  the  same  branch 
of  the  common  employer's  service.  And  while  he 
may  not  be  said  to  be  m  person  the  superior  of  the 
trainmen  to  whom  he  delivers  orders,  as  he,  of  his 
own  motive,  has  no  right  or  power  to  issue  orders, 
he  is  in  a  sense  the  superior,  for  he  is  the  arm  or 
mouth-piece  of  the  train  dispatcher  or  superintend- 
ent—  in  a  qualified  degree  a  vice-principal.  It  is 
immaterial  that  these  men  are  hired  and  paid  by  a 
conmion  employer,  and  that  they  are  engaged  in 
the  effort  to  accomplish  a  common  result,  to-wit, 
the  movement  of  trains.  That  argument,  if  pressed 
to  its  logical  conclusion,  would  obliterate  all  dis- 
tinctions among  those  engaged  in  railroad  business, 
from  the  president  down  to  the  humblest  servant, 
and  would,  practically,  exempt  the  company  from 
all  liability  to  those  in  its  service.  It  may  be  in- 
teresting to  mention  that  the  modifications  of  the 
common-law  rules  as  to  the  liability  of  the  master 
for  negligence  of  a  fellow-servant,  which  have  been 
adopted  by  the  decisions  in  this  8tate,  are  the  same 
in  principle  as  those  since  embodied  in  the  employ- 
er's liability  act  passed  by  the  English  Parliament 
in  1880.  So  that  the  English  courts  which  we  re- 
fused to  follow  have  since  been  abrogated  by  the 
English  statute.  As  was  said  by  the  Supreme  Court 
of  North  Carolina  in  a  recent  case :  *  No  definition 
of  the  term  'fellow-servant,'  applicable  to  all  cases, 
had  yet  been  adopted  in  this  country  by  the  courts, 
and  probably  could  not  be.  So  variant  were  the 
relations  between  master  and  servants  in  different 
employments,  and  so  close  the  line  of  demarkation 
between  co-laborers  and  middlemen,  that  each  case 
would  have  to  stand  upon  its  own  facts.'  Dobbin  v. 
BaUroad  Co,,  81  N.  C.  446;  8.  0.,  81  Am.  Rep.  512. 
Where  there  is  any  controversy  as  to  the  facts  the 
question  Is  one  for  the  jury,  upon  a  proper  charge 
of  the  court.  See  BaUroad  Co,  v.  Morgemtem,  12 
Am.  &  Eng.  R.  Cas.  228.  That  a  train  dispatcher 
is  not  a  fellow-servant  with  a  brakeman  has  been 
adjudged  by  the  Supreme  Court  of  Wisconsin. 
Phillips  V.  BaUway  Co,,  25  N.  W.  Rep.  544.     To 


the  same  effect  is  Darrigan  v.  BaUroad  Co,,  from 
the  Supreme  Court  of  Connecticut,  reported  in  24 
Am.  Law  Reg.  (N.  S.)  452;  as  also  in  Sheehan  v. 
BaUroad  Co,,  91  N.  Y.  882,  where  a  train  dispatcher 
is  held  not  to  be  a  fellow-servant  with  any  of  the 
train  crew.  So  it  will  be  seen  that  we  are  not  by 
any  means  alone  in  the  conclusion  to  which  our 
own  decisions  necessarily  lead  us  in  this  case." 
Exactly  the  contrary  is  held  in  8lat&r  v.  Jewett,  85 
N.  Y.  61;  8.  C,  89  Am.  Rep.  627.  See  notes,  58 
id.  45,  621.  

The  House  of  Lords,  in  12  App.  Cas.,  has  given 
the  Court  of  Appeal  a  black  eye  in  three  very  im- 
portant cases.  (1.)  A  steamer  was  insured  by  a 
time  policy  in  the  ordinary  form  on  the  ship  and 
her  machinery,  including  the  donkey-engine.  For 
the  purposes  of  navigation  the  donkey-engine  was 
being  used  in  pumping  water  into  the  main  boilers, 
when  owing  to  a  valve  being  closed,  which  ought 
to  have  been  kept  open,  water  was  forced  into  and 
split  open  the  air-chamber  of  the  donkey-pump. 
The  closing  of  the  valve  was  either  accidental  or 
due  to  the  negligence  of  an  engineer,  and  was  not 
due  to  ordinary  wear  and  tear.  Held,  reversing  the 
decision  of  the  Court  of  Appeal  (17  Q.  B.  Div.  195 ; 
84  Alb.  Law  Joub.  109),  that  whether  the  injury 
occurred  through  negligence  or  accidentally  with- 
out negligence,  it  was  not  covered  by  the  policy, 
such  a  loss  not  falling  under  the  words  **  perils  of 
the  seas,"  etc.,  nor  under  the  general  words  **all 
other  perils,  losses  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment  or  damage  of  the 
subject-matter  of  insurance."  West  India  and 
Panama  Telegraph  Company  v.  Home  and  Colonial 
Marine  Insurance  Company,  6  Q.  B.  Div.  51,  disap- 
proved. TJiathes  and  M&ney  Marine  Insurance  Corn- 
pony  V.  HamUton.  Page  484.  (2.)  The  plain- 
tiffa  instructed  a  broker  to  reinsure  an  overdue  ship, 
whilst  acting  for  the  plaintiffs  the  broker  received 
information  material  to  the  risk,  but  did  not  com- 
municate it  to  them,  and  the  plaintifEs  effected  a  re. 
insurance  of  £800  through  the  broker^s  London 
agents.  Afterward  the  plaintiffs  effected  a  reinsur- 
ance for  £700,  lost  or  not  lost,  through  another 
broker.  The  ship  had  m  fact  been  lost  some  days 
before  the  plaintiffs  tried  to  reinsure,  but  neither 
the  plaintiffs  nor  the  last-named  broker  knew  it, 
and  both  he  and  the  plaintiffs  acted  throughout  in 
good  faith.  Eeld^  reversing  the  judgment  of  the 
Court  of  Appeal  and  restoring  the  judgment  of 
Day,  J.  (17  Q.  B.  Div.  658;  84  Alb.  Law  Joub. 
481),  that  the  knowledge  of  the  first  broker  was  not 
the  knowledge  of  the  plaintiffs,  and  that  the  plain- 
tiffs were  entitled  to  recover  upon  the  policy  for 
£700.  Pitzherbert  v.  Mather,  1  T.  R.  12;  Glad- 
stone V.  King,  1  M.  <&  8.  35;  Stribley  v.  Imperial 
Marine  Insurance  Company,  1  Q.  B.  Div.  507;  Bug- 
gies V.  General  Interest  Insurance  Company,  4  Mason, 
74;  12  Wheaton,  408;  and  Proudfoot  v.  Montefiore, 
L.  R.,  2  Q.  B.  51 1,  commented  on.  BlaMum  v.  Vigors, 
Page  531.  (3.)  Rice  was  shipped  Under  a  charter- 
party  and  bills  of  lading  which /excepted  *|  dangers 
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and  accidents  of  tbe  seas."  During  the  voyage  rats 
gnawed  a  hole  in  a  pipe  on  board  the  ship,  whereby 
sea-water  escaped  and  damaged  the  rice,  without 
neglect  or  default  on  the  part  of  the  shipowners  or 
their  servants.  HeldH,  reversing  the  decision  of  the 
Court  of  Appeal  (17  Q.  B.  Div.  670;  84  Alb.  Law 
JouB.  488),  and  restoring  the  decision  of  Lopes,  L. 
J.  (16  Q.  B.  Div.  629),  that  the  damage  was  witlan 
the  exception,  and  that  the  shipowners  were  not  lia- 
ble. HamUton  v.  Pandorf,  Page  618.  The  opinions 
are  too  numerous  and  too  long  for  publication  in  our 
columns. 

NUISANCE  —  POLLUTION   OF   STREAM  BY 

SEVERAL  PERSONS-REMEDY  AGAINST 

ONE  CONTRIBUTOR. 

CHANCERY  DIVISION,  JULY,  1887. 

BukiB  AND  SuMNBB  v.  Dbakin  ;  Edbn  V.  Dbakin.* 
Where  several  manufacturers ,  having  their  works  upon  a 
stream,  cause  a  nuisance  to  a  riparian  owner  below  them 
bj  discharging  offensive  matter  Into  the  stream,  it  is  no 
answer— in  an  action  for  nuisance  brought  by  the  ripa- 
rian owner  against  one  of  those  manufacturers  —  to  say 
that  the  share  he  contributed  to  the  nuisance  is  inflniteti- 
maland  inappreciable. 

'pWO  actions  consolidated.  The  opinion  states  the 
•i    facts. 

Sir  Henry  JameSt  Q.  C,  Znce,  Q.G.,  IngU^  Joyce  and 
Broughton,  for  plaintiffs. 

Sir  Richard  E,  WtbsUr  (A.-G.),  MarUn,  Q.C.,aud 
O.  Ltigh  Clare,  for  defendants. 

Kay,  J.  This  action  raises  some  very  Interesting 
questions  of  law.  In  the  view  I  talce,  it  is  not  ueces- 
sarj  to  give  a  very  minute  description  of  the  locus  in 
quo,  nor  of  the  particular  facts.  The  material  facts 
for  the  parpose  of  mj  judgment  are  these:  The 
plaintiffs  are  two  manufacturers,  and  have  different 
works  situated  a  mile  or  two  from  one  another,  upon 
a  stream,  which  at  the  works  of  the  plaintiff  Eden  is 
called  the  Eaglej  brook.  After  passing  Eklen's  works 
it  receives  an  efOluent  called  the  Astley  brook,  and  the 
combined  stream  takes  the  name  of  the  Tonge  river, 
and  as  the  Touge  river  it  flows  past  the  works  of  the 
other  plaintiff^,  Blair  and  Sumner.  Six  miles,  speak- 
ing roughly,  above  Ekien's  works  and  seven  miles 
above  Blair  and  Snmner*s  works,  the  defendants  have 
two  sets  of  works.  Practically  thej  are>pon  the  head 
waters  of  this  stream.  They  are  called  — and  I  will 
call  them  for  the  purpose  of  what  I  have  to  say  —  the 
Belmont  Upper  and  Bel  montLowerWorks.  Practically 
I  say  they  are  on  the  head-waters  of  this  stream,  for 
just  above  the  upper  works  this  stream  receives  the 
greater  part  of  the  water  in  that  portion  of  it  from  a 
compensation  reservoir.  It  seems  that  a  long  time 
ago  the  reservoir  was  made  for  the  purpose  of  supply- 
ing the  town  of  Bolton  with  drinking  water.  The 
water  being  taken  from  the  gathering  ground  of  this 
stream,  the  corporation  of  Bolton,  as  is  commonly  the 
case,  made  a  compensation  reservoir  from  which  they 
were  bound,  I  presume,  to  send  a  certain  amount  of 
water  every  day  into  this  stream.  It  amounts  to 
4,060,000  gallons  in  the  course  of  twelve  hours.  During 
the  night  time  they  send  nothing  unless  there  happens 
to  be  an  overflow  in  the  compensation  reservoir;  but 
during  the  day  time  they  send  down  day  after  day 
through  a  gauge  the  quantity  which  I  have  mentioned. 


♦68L.  T.  Rep.  (N.  8)582. 


In  addition,  there  are  two  small  effluents  which  bring 
down  more  or  less  water,  but  not  much  except  in  a 
rainy  season.  They  are  the  only  supplies  above  the 
Belmont  Upper  Works.  The  Belmont  Upper  Works 
are  printing  works,  and  the  Belmont  Lower  Works 
are  also  printing  and  dyeing  works.  At  the  Belmont 
Upper  Works  a  means  has  been  adopted  of  clarifying 
the  effluent  water  from  the  processes,  and  the  resi- 
duum, which  is  said  to  be  tolerably  clear  water,  is 
turned  into  a  large  lodge  or  reservoir  which  is  called 
the  Ornamental  Reservoir.  For  a  long  time  the  Bel- 
mont Lower  works  did  the  same.  Upon  the  stream  of 
the  Eagley  brook  there  are  a  number  of  manufactur- 
ing works,  the  one  next  below  the  Belmont  Lower 
Works  being  Charles  Turner  &  Co.*s  paper  works. 
Turner  &  Co.*s  paper  works  receive  the  water  from 
the  Ornamental  Reservoir,  and  they  use  it  for  the 
purpose  of  their  operations,  and  they  return  it  into 
the  course  of  the  Eagley  brook  at  a  point  about  half  a 
mile  below  the  Ornamental  Reservoir.  In  1883  the 
plaintiffs,  and  Turner  &  Co.,  and  certain  other  manu- 
facturers, complained  of  the  pollution  of  this  stream, 
and  attributed  it  in  an  increasing  degree  to  the  Bel- 
mont works.  The  complaint  of  the  plaintiff^  pro- 
duced no  effect.  The  complaint  of  Turner  St  Co.  how- 
ever did  produce  an  effect.  Turner  &  Co.,  It  seems, 
are  tenants  of  the  same  landlord  as  the  defendants. 
Whether  on  that  account  or  not,  the  defendants 
agreed  with  Turner  &  Co.  not  to  send  the  polluting 
effluent  from  the  lower  works  any  longer  Into  the 
Ornamental  Reservoir,  by  which  means  it  reached  the 
water  more  or  less  which  Turner  &  Co.  used  at  their 
works,  but  to  send  it  by  a  series  of  troughs  past  the 
Ornamental  Reservoir  to  the  lower  eud  of  the  reser- 
voir, where  it  silted  up.  Those  troughs  were  made  in 
1884  and  discharge  at  a  little  distance  above  the  by- 
wash  of  the  Ornamental  Reservoir,  which  is  some- 
times called  the  Weir  in  the  evideuce.  The  effluent 
then  runs  by  a  channel  cut  in  the  lilted  up  part  of  the 
Ornamental  water  over  this  lodge  and  down  into  the 
course  of  the  brook.  It  is  very  important  to  observe 
that  whereas,  before  1884,  the  effluent  from  the  lower 
Belmont  works  went  into  the  ornamental  water,  after 
1884,  since  the  troughs  have  been  made,  no  part  of  it 
goes  into  the  Ornamental  water  at  all,  but  all  runs  over 
this  by-wash  into  the  course  of  the  stream.  The  con- 
sequence is,  that  that  part  of  the  stream  receives 
nothing  else  except  a  very  small  contribution  —  the 
amount  of  which  I  do  not  think  is  given  in  the  evi- 
dence—from what  is  called  the  Shaw  brook.  I  do  not 
know  exactly  where  it  comes  in.  In  the  half-mile  of 
the  course  of  the  stream  between  the  foot  of  this  weir 
or  by-wash,  and  the  place  where  the  effluent  from 
Turner  &;  Co.'s  paper  works  comes  in,  the  main  part 
of  what  runs  into  the  stream  is  the  water  from  these 
troughs,  that  is  the  polluted  refuse  from  the  Belmont 
works.  While  lam  upon  that  subject  I  may  remark 
that  it  seems  that  no  treatment  whatever  of  the  re- 
fuse from  the  lower  works  is  provided  in  order  to 
clarify  it  excepting  that  it  is  collected  from  all  the 
different  sheds  and  vats  into  a  tank  which  is  three 
yards  wide  and  three  yards  deep.  This  tank  gets 
filled  up  to  the  points  where  the  refuse  comes  in  and 
goes  out,  in  a  comparatively  short  space  of  time,  and 
then  the  effluent  runs  over  the  top  of  the  sediment 
and  goes  out  into  the  troughs.  That  is  the  only  at- 
tempt at  clarifying  or  purifying  the  refuse  at  all  at  the 
Belmont  Lower  Works.  It  Is  not  treated  chemically, 
it  is  left  to  subside  as  much  as  it  may  in  passing 
through  this  tank.  This  has  only  been  done  since  the 
troughs  were  put  up  in  1884.  It  Is  said,  that  when  the 
tank  gets  full  of  sediment  up  to  the  level  of  the  pipe 
that  lets  it  off,  the  sediment  is  taken  out,  mixed  with 
lime,  and  thrown  on  some  land  belonging  to  the 
defendants.    That  is  the  course  of  proceeding  at  these 
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workA.  The  first  defense  which  I  have  got  to  deal  with 
it  as  follows:  The  defendauts  say  this  in  their 
amended  statement  of  defense :  '*  The  defendauts  do 
not  admit  that  they  discharge  into  the  Eagley  broolL 
any  refuse  or  foul  or  dirty  water.*'  Why  that  should 
be  put  in  I  do  not  know,  because  the  evidence  is 
abundantly  dear  that  they  do,  by  these  troughs,  dis- 
charge nothing  but  foul  and  dirty  water  into  this 
brooljEu  **  In  the  alternative  the  defendauts  say,  that 
if  they  do  discharge  into  the  said  brook  any  refuse  or 
foul  or  dirty  water,  they  do  not  discharge  into  the 
said  brook  any  larger  quantity  of  refuse  or  foul  or 
dirty  water  than  they  or  their  predecessors  in  title 
hvve  been  accustomed  as  of  right  to  pour  into  the  said 
brook  during  the  period  which  has  elapsed  since 
the  mouth  of  July  1845.**  That  is  a  defense,  of  course, 
of  prescriptive  right  to  do  that  which  they  are  doing 
now.  I  will  go  back  to  the  year  1846>ud  see  what  the 
state  of  things  was  then.  In  the  year  1845  these  works 
were  occupied  by  Messrs.  Walker  &  Dewhlrst,  who 
occupied  them  until  1867.  In  1657  Walker  left  the  firm 
and  Dewhlrst  carried  on  the  business  alone  from  1867 
to  1800.  In  18ftl  it  waff  taken  up  by  a  firm  called 
Lindop  &  Go.,who  were  represented  by  the  witness  who 
had  given  evidence  here,  Mr.  Bevan,  who  was  a  part- 
ner in  that  firm.  In  1807  the  works  were  stopped,  and 
they  did  not  recommence  until  1870.  In  1870  Deakin, 
the  father  of  the  present  defendants,  who  now  carries 
on  the  Egerton  works  lower  down  the  stream,  recom- 
menced working  them,  and  he  handed  over  the  busi- 
ness after  a  short  time  to  his  sons.  Up  to  the  year 
1880  the  upper  works  had  not  been  used  as  dye  works, 
but  in  that  year  they  began  to  use  the  upper  works  as 
dye  works,  as  I  understand,  and  complaints,  as  I  have 
said,  were  made  in  1888,  and  the  troughs  were  put  up 
in  1884.  I  have  now  to  see  whether,  upon  the  evidence 
before  me,  the  defendants*  claim  of  prescription  can 
be  maintained.  (His  Lordship  then  reviewed  the  evi- 
dence on  this  part  of  the  case,  stating,  at  his  conclu- 
sion therefrom,  that  It  was  clearly  proved  that  the 
materials  which  were  used  at  the  defendants*  works 
from  1845  till  a  recent  period  were  substantially  dif- 
ferent from  the  materials  used  there  at  present;  that 
formerly  the  principal  mordant  used  was  the  vegetable 
mordant  madder;  that  very  little  ferric  oxide,  or  iron 
In  any  shape,  was  formerly  used  at  the  defendants* 
works;  that  the  amount  of  efOluent  was  formerly  not 
any  thing  like  so  great  as  it  had  been  since  the  time 
the  defendants  had  been  occupying  the  works;  that 
the  amount  of  pollution,  whatever  its  nature,  was 
formerly  not  any  thing  like  so  much  as  during  the  in- 
creasing business  of  the  defendants  had  been  poured 
into  the  stream ;  that  whereas  during  former  times  the 
effluent  from  the  works  went  straight  into  the  Orna- 
mental Reservoir  and  there  settled,  so  that  the  water 
which  came  from  that  reservoir  was  comparatively 
clear.  In  1884,  all  the  refuse  from  the  lower  works, 
subject  to  the  subsidence  In  the  tank,  had  been  di- 
verted from  the  Ornamental  Reservoir,  and  poured 
straight  into  the  stream  over  the  weir  or  by-wash ; 
that  the  pouring  of  such  refuse  as  was  poured  Into  the 
Ornamental  Reservoir  could  give  no  prescriptive  right 
to  send  It  into  the  stream  without  passing  throughgthe 
reservoir;  that  the  defendants  were  now  doing  that 
which  was  very  much  more  likely  to  injure  the  plain- 
tlflii  than  what  was  done  before  1884,  even  supposing 
the  effluent  was  exactly  the  same  in  each  case;  but 
tliat  it  was  clearly  proved  that  the  effluent  was  not  the 
same,  being  formerly  very  much  less  noxious  to  manu- 
facturers so  far  down  the  stream  as  plaintiffs  were ; 
and  that  consequently,  the  claim  to  prescriptive  right 
vras  a  claim  which  could  not  be  maintained.  His  lord- 
ships proceeded  as  follows:)  But  then  comes  this 
question,  which  Is  raised  more  distinctly  in  the  evi- 
dence than  in  the  pleadings.    Is  that  which  the  de- 


fendants are  now  doing  an  injury ;  and  if  an  Injury, 
does  it  produce  damage  to  the  plaintiffs?  In  other 
words,  is  Ic  a  case  for  damages,  or  for  an  Injunction? 
Upon  that  a  very  interesting  and  no  doubt  a  very 
serious  question  of  law  is  raised.  (His  lordship  then 
reviewed  the  evidence  in  regard  to  the  iugredleuts  dis- 
charged into  the  effluent  coming  from  the  lower  works 
into  the  stream,  the  most  deleterious  of  which  was 
proved  to  be  ferric  oxide.  His  lordship  discussed  the 
noxious  effect  produced  by  the  refuse  of  the  ferric 
oxide,  which  had  been  used  as  a  mordant,  and  which 
refuse  after  escaping  Into  the  stream  was  indestruc- 
tible, as  although  the  action  of  the  stream  and  air 
might  alter  its  condition,  it  could  not  actually  destroy 
the  refuse.  His  lordship  said  that  the  defendants' 
contention  was,  that  assuming  it  to  be  proved  that  a 
certain  amount  of  ferric  oxide  was  brought  in  by  the 
troughs,  the  dilution  of  that  ferric  oxide  as  It  went 
down  the  stream  was  so  great  as  to  become  an  exceed- 
ingly small  decimal  of  a  grain  per  gallon  ;\  and  that 
such  dilution  was  sufficient  to  render  the  ^amount  of 
ferric  oxide  poured  In  by  the  defendants  Innocuous 
for  bleaching  purposes  at  the  works  of  Eden,  and  still 
more  so  at  the  works  of  Blair  &;  Sumner.  His  lordship 
proceeded  as  follows:)  I  will  assume  that  to  be  proved, 
and  I  will  also  assume  that  to  be  the  actual  condition 
of  the  property.  Upon  this  stream  there  are  a  quantity 
of  other  works,  and  I  will  assume  that  they  produce 
the  effect  which  everybody  admits  Is  proved  to  exist 
at  Eden*s  works,  and  at  Blalr*s  works.  The  evidence 
shows  that  the  condition  of  the  stream  there  Is  that  of 
an  open  sewer  simply,  and  everybody  agrees  that  the 
water  of  the  stream  could  not  possibly  k>e  used,  with- 
out great  expense  at  any  rate,  for  bleaching  purposes 
either  at  Eden*B  works  or  at  Blalr*s  works.  Now  as- 
suming that  to  be  quite  conclusively  proved,  this  Is  the 
problem  proposed:  Qlven  first  the  fact  that  the 
amount  of^pollutlon  brought  In  by  the  defendauts  is 
such  that  by  itself  it  would  not  sufficiently  injure  this 
water  as  to  make  It  unfit  for  bleaching  at  the  works  of 
either  of  the  plaintiffs ;  but  given  also  the  fact  that  the 
amount  poured  In  by  the  defendauts,  together  with 
the  amount  poured  in  by  their  father  at  his  works,  is 
enough  to  produce  the  condition  of  things  which 
actually  exists^-  namely,  that  the  water  at  the  plain- 
tlflii*  works  Is  unfit  for  bleaching  —  now,  Is  It  the  law, 
supposing  It  is  impossible  to  say  that  auy  one  of 
those  persons  pours  into  this  stream  foul  matter 
enough  by  itself  to  create  a  nuisance,  but  that  what 
they  all  pour  in  together  does  create  a  nuisance,  that 
the  plalntlffi  cannot  sue  anyone  of  them?  If  that 
were  so  I  suppose  a  plaintiff  who  lost  that  which  Is  his 
natural  right — namely,  to  have  the  water  of  the  stream 
pass  In  its  original  pure  condition— might  lose  that 
right  entirely  by  the  combined  action  of  a  number  of 
manufacturers  above  him.  They  might  all  laugh  at 
him  and  say.  **  Yon  cannot  sue  any  one  of  us  because 
you  cannot  prove  that  what  each  one  of  us  does  would 
of  itself  be  enough  to  cause  yon  damage.**  All  I  can 
observe  Is,  that  in  my  opinion,  it  would  be  a  most  un- 
just law  if  there  were  such  a  law.  W«re  the  case  abso- 
lutely new,  and  my  individual  opinion  had  to  beTglven 
upon  It,  I  still  should  say  distinctly  that  that  was  not 
the  law.  A  man  is  not  bound  to  sue  anybodyfuntil  he 
finds  that  be  Is  being  injured.  A  riparian  owner  has* 
as  I  have  already  remarked,  a  natural  right  to  the  use 
of  the  water  which  passes  him  in  the  stream  in  Its 
original  pure  condition  as  nature  would  send  It  to  him. 
If  he  finds  that  it  is  no  longer  in  such  a  condition ;  that 
It  Is  Impossible  to  use  It  for  domestic  purposes  or  for 
manufacturing  purposes,  and  that  it  becomes  a  filthy 
sewer  like  this  stream ;  and  further.  If  he  finds  that 
that  was  produced  by  the  combined  acts  of  a  number 
of  riparian  proprietors  above  him,  is  he  without 
remedy?  Has  he  no  remedy  because  each  one  of  them 
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can  nj:  *'  It  was  not  my  doiug.  I  oulj  contributed 
a  part,  and  the  part  I  did  oontribute  was  not  enoogli 
to  do  you  damage?  "  I  put  another  iUnstratioii  during 
the  course  of  the  argument  which  lias  not  been  an- 
swered to  my  satisfacticm.  Suppose  that  there  were 
only  two  polluting  sources;  suppose  that  one  of  two 
manufacturers  sent  in  a  particular  chemical  which  of 
itself  would  do  no  kind  of  harm,  and  then  that  the 
other  below  him  sent  in  another  chemical  which  of 
itself  would  do  no  kind  of  harm;  suppose  that  the 
combined  effeoc  of  those  two  chemicals — and  the 
thing  is  quite  possible  —  would  be  such  that  the  stream 
would  become  poisoned  and  quite  unusable  for  any 
domestic  or  manufacturing  use,  would  neither  of  those 
manufacturers  be  liable  ?  I  have  no  hesitation  in  say- 
ing, that  in  my  opinion  a  man  so  injured  has  dis- 
tinctly a  right  to  take  the  several  persons  who  injure 
him  in  detail  and  to  say,  **I  am  suffering  from  the 
combined  acts  of  all  of  you ;  if  I  can  prove  that  each 
one  of  you  contributes  to  that  result  which  is  damag- 
ing me,  I  have  a  right  to  sue,  and  a  right.to  ask  the 
court  to  prevent  each  of  you  from  sending  in  his  con- 
tribution to  that  which  in  the  aggregate  does  me 
damage."  I  repeat,  that  my  opinion  is  he  has  that 
right.  Therefore  if  the  case  stood  so  simply,  and  if  I 
were  convinced  that  the  amount  of  injurious  matter 
sent  down  by  the  defendants  would  not  of  itself  pro- 
duce actual  damage  to  the  plaintiffs,  I  should  still 
hold  that  they  had  nevertheless  a  right  of  action 
against  the  defendants,  if  it  were  proved  that  the 
deleterious. ingredient  sent  down  by  the  defendants 
did  reach  the  plaintifih.  That  it  does  so  is  proved  be- 
yond question.  £?ery  one  of  the  chemical  witnesses 
admits  it  might;  and  I  have  no  kind  of  doubt  that  the 
ferric  oxide,  i>eing  an  indestructible  ingredient,  would 
in  the  natural  course  of  things  reach  the  worics  of  the 
plaintiffs  six  or  seven  miles  lower  down  the  stream. 
But  the  point  is  not  entirely  without  authority,  be- 
cause in  the  case  of  Tifiping  ▼.  The  St,  Helen*  SmeW- 
ing  Compau]/,  12  L.  T.  Rep.  (N.  8.)  776;  11  H.  of  L. 
Cas.  642,  there  was  an  immense  amount  of  smoke  in 
the  air,  and  taking  the  summing  up  of  the  learned 
judge  which  was  adopted  by  the  House  of  Lords  in 
the  well-known  judgments,  the  jury  in  that  case 
found  damages.  Moreover  in  a  later  case  (L.  Rep.  1 
Cti.  App.  66),  the  same  plaintiff  came  upon  that  find- 
ing for  an  injunction,  and  obtained  it.  Again  in  the 
case  of  Crossley  v.  Lightowler,  16  L.  T.  Rep.  (N.  8.) 
488;  L.  Rep.,8Eq.  279,  288;  L.  Rep.,2  Ch.  App.  478,  the 
su.iie  proposition  was  touched  upon  in  the  language  of 
the  learned  judge  (Lord  Hatherley),  k>eforewhom  that 
case  first  came.  He  said :  **  The  defendants'  case  is 
this,  they  sfty  in  the  first  place,  although  it  has  been 
lightly  thrown  out  and  could  not  have  been  suggested 
with  any  effect,  *you  (the  plaintiffs)  have  really  noth- 
ing to  complain  of,  because  if  our  works  were  all  away, 
you  had  such  a  fouling  of  the  water  before  by  various 
others  mills,  especially  by  a  mill  of  one  Mr.  Thomas 
Crossley,  about  a  quarter  of  a  mile  higher  up  than  our 
works,  by  certain  wire  works  k>e1ow,  by  certain  cotton 
works  of  Messrs.  Holt,  which  have  been  going  on  from 
1856  to  1864,  by  the  works  of  a  Mr.  Pilling,  and  by  the 
works  of  some  other  persons  down  the  river,  that 
wholly  irrespective  of  any  thing  we  can  or  may  do, 
your  water  must  be  so  fouled  as  to  be  to  you  useless. 
That  would  still  be  so  were  it  not  that  you  have  bought 
up  the  rights  of  many  of  these  parties,  Royston  and 
others;  and  if  you  had  bought  them  all  up  no  doubt 
you  might  say  you  bad  acquired  pure  water:  but  it  is 
idle  to  talk  of  pore  water  until  those  rights  have  been 
bought."  That  contemplates  rather  a  different  state 
of  things.  There  as  I  understand  the  report,  the  ease 
of  the  defendants  was  not  that  they  did  not  do  the 
plaintiff^  any  damage,  but  that  so  much  damage  was 
done  before  they  came  that  they  had  a  right  to  add 


their  proportion  to  it,  although  what  they  did  might 
of  itself  do  the  plaintiffs  damage.  But  the  learned 
Judge  goes  on  thus :  *'  The  very  circumstances  of  the 
plaintifis  buying  up  these  rights  indicates  the  sound- 
ness of  the  rule  of  law  which  was  laid  down  in  the 
House  of  Lords  in  the  case  of  St.  Heleiia  SmeUittg 
Company  v.  Tipping,  12  L.  T.  Rep.  (N.  8.)  776;  11  H. 
of  L.  Cas.  642,  viz.,  that  you  cannot  justify  an  ad- 
ditional nuisance  in  the  case  of  smoke,  if  it  can  t>e 
clearly  traced  to  your  new  chimney,  on  the  ground  that 
the  plaintiff  has  had  a  great  many  nuisances  to  encoun- 
ter before.  If  the  nuisances  that  he  has  had  to  eiicouu. 
ter  before  have  been  such  that  it  is  impossible  to  trace 
an  evil  at  all  to  the  work  you  are  conducting  with 
your  new  chimney,  possibly  the  case  may  be  other- 
wise ;  though  even  there  it  must  be  seen  at  once  bow 
unreasonable  it  would  be  to  allow  such  an  excuse,  be- 
cause the  circumstance  that  a  person  who  is  so  Infested 
can  buy  up  those  who  have  acquired  rights  against 
him  is  no  reason  why  he  should  be  compelled  to  sub- 
mit to  your  additional  nuisance  until  he  has  bought 
up  all  the  rest."  There  the  point  is  touched  because 
the  learned  judge  is  dealing  with  the  case  that  it  Is  im- 
possible to  trace  any  evil  at  all  to  the  particular  defend- 
ant. But  the  point  seems  to  me  to  have  come  dis- 
tinctly before  the  Court  of  Appeal  in  the  case  of 
Thorpe  v.  BrwnfiUj  L.  Rep.,  8  Ch.  App.  656.  That  was 
a  case  of  nuisance  by  obstruction  of  a  right  of  way, 
the  obstruction  being  the  loading  and  unloading  of  a 
number  of  wagons.  The  action  seems  to  have  l>een 
brought  against  several  people,  which  is  not  always 
easy  or  possible,  and  each  one  of  them  seems  to  have 
suggested  that  what  he  did  would  not  of  itself  be  a 
nuisance.  That  defense  was  dealt  with  by  James,  L.J., 
in  these  words :  ''Then  it  was  said  that  the  plaintiff 
alleges  an  obstruction  caused  by  several  persons  acting 
independently  of  each  other,  and  does  not  show  what 
share  each  had  in  causing  it.  It  is  probably  impossible 
for  a  person  in  the  plain tifTs  position  to  show  this. 
Nor  do  I  think  it  necessary  that  be  should  show  It. 
The  amount  of  obstruction  caused  by  any  one  of  them 
might  not,  if^it  stood  alone,  be  sufficient  to  give  any 
ground  of  complaint,  though  the  amount  caused  by 
them  all  may  be  a  serious  injury.  Suppose  one  per- 
son leaves  a  wheelbarrow  standing  on  away,  that  may 
cause  no  appreciable  inconvenience;  but  if  a  hundred 
do  so,  that  may  cause  a  serious  inconvenience  which 
a  person  entitled  to  the  use  of  the  way  has  a  right  to 
prevent;  and  it  is  no  defense  to  anyone  person  among 
the  hundred  to  say  that  what  he  done  causes  of  itself 
no  damage  to  the  complainant."  It  seems  to  me  that 
the  mind  of  the  learned  judge  was  addressed  precisely 
to  the  case  I  have  been  imagining.  It  seems^that  he  was 
dealing  in  the  case  of  a  right  of  way,  with  precisely 
the  same  state  of  things  which  I  have  imagined  to 
exist  here,  viz.,  that  a  number  of  persons  contribute 
what  I  will  call  in  each  case  an  Infinitesimal  share  to 
that  which  becomes  in  the  aggregate  a  grievous 
nuisance.  He  says  that  no  one  of  those  persons  can 
allege  when  he  is  sued  that  his  share  is  by  Itself  incon- 
siderable. That  seems  to  be  consistent  with  law  and 
common  sense.  I  am  very  glad  that  there  is  an 
authority  which  touches  the  point,  and  which  1  readily 
follow,  because  I  entirely  agree  with  it;  for  it  holds 
that  in  such  a  case  it  does  not  lie  in  the  mouth  of  one 
of  the  contributors  to  the  nuisance  who  is  sued  to  say 
the  amount  of  bis  contribution  is  inflnitesimal.  In 
this  case  it  Is  alleged  that  the  amount  of  contribution 
by  the  defendants  Is  infinitesimal.  I  confess  however 
that  my  view  of  the  evidence  is  that  that  is  not  made 
out.  (His  lordship  then  reviewed  the  evidence  on 
this  part  of  the  case,  stating  that  he  was  satisfied 
therefrom  that  when  the  ornamental  water  was  let  off 
from  time  to  time  the  amonnt  of  pollution,  to  which 
the  upper  works  were  the  only  oontrllif^tbrs.  went  into 
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the  stream,  a  oonsiderable  part  of  it  flodiug  Us  way 
dowQ  to  the  plaintilb*  works ;  that  with  refereuce  to 
the  water  from  the  troughs,  which  for  half  a  mile 
below  the  bottom  of  the  weir  was  the  principal  water 
that  went  Into  the  stream,  the  evidence  showed  that 
eyeiy  pool  down  such  half-mile  of  the  stream  was 
thereby  filled  with  the  filthiest  possible  deposit  of 
matter;  that  the  water  which  came  from  the  troughs 
was  far  too  filthy  for  the  purpose  of  being  used  for 
bleaching;  that  occasionally  there  came  a  flood  caus- 
ing the  water  to  flow  over  the  weir  from  the  Ornamen- 
tal Beserroir,  and  to  wash  out  the  stream ;  and  that 
the  deposit,  after  a  long  drought,  oousistlug  of  foul 
matter  sent  from  the  troughs,  became  cleared  out  by 
a  flush  of  water,  and  polluted  the  water  of  the  stream 
to  such  an  extent  as  to  produce  actual  damage  to  the 
plaintiffs'  works.  His  lordship  proceeded  as  follows :) 
But  that  is  not  alL  There  are  in  this  stream,  as  I  have 
said,  a  number  of  works.  The  owners  of  all  of  them, 
except  the  defendants  and  their  fathers,  have  had  the 
good  sense  and  neighbourly  feeling  to  yield  to  the  re- 
monstrances of  the  plaintiff's,  and  have  adopted  dif- 
ferent modes  of  purifying  the  water  which  they  them- 
•elves  contaminate  at  their  works.  The  lodges  are 
more  or  less  fed  from  the  streams.  The  take  iu  water 
there,  and  of  course  they  take  very  good  care  not  to 
defile  the  water  in  their  own  lodges.  They  are  used 
as  settling  lodges,  and  any  foulness  that  is  in  the 
stream  is  allowed  to  deposit  in  these  lodges  before  the 
water  is  used  for  the  purpose  of  that  particular  manu- 
factory. There  are  sources  of  supply  no  doubt  besides 
that.  For  instance,  at  the  works  of  the  defendants, 
there  is  the  Delf  brook,  which  is  a  considerable  effluent 
ranning  into  the  lodge  and  mixing  with  the  water  from 
the  Eagley  brook.  But  particularly,  and  generally  on 
Saturday  afternoon,  these  lodges  are  flushed  out. 
What  for?  Of  course  for  this  reason,  that  they  would 
get  so  foul  In  time  that  they  could  not  be  used.  Why 
do  they  get  foul  7  Why  does  the  Egerton  lodge  get 
foul?  There  are  no  sources  of  contamination  in  the 
Egerton  lodge  except  that  sent  down  by  the  defend- 
ants and  what  comes  from  Turner  &Co.'spaper^works. 
The  Egerton  lodge  is,  as  I  have  said,  every  Saturday 
flushed  out  by  opening  the  sluice  and  letting  the  foul 
water  go  down  the  brook.  The  effect  on  the  plaintifTs 
works  is  undeniable.  The  water  comes  down  so  foul 
when  these  lodges  are  flushed  out  that  it  could  not  be 
used  for  any  purpose  at  all.  Of  course  every  manu- 
facturer is  aware  of  what  is  going  to  happen  and  is 
alive  to  the  danger  and  shuts  off  the  intake  and  lets 
the  foul  water  pass.  I  am  told  that  that  is  no  wrong, 
because  the  manufacturers  are  quite  aware  of  what  Is 
going  on,  and  that  this  being  the  regular  custom  of  the 
stream  it  is  no  wrong  or  damage.  In  law  riparian 
proprietors  have  a  right  to  the  use  of  the  water  from 
it  every  day  and  every  night  in  its  natural  state. 
People  have  no  right  to  create  foulness,  dam  it  up  for 
a  week,  and  then  send  it  all  down  the  stream  pn 
Saturday  afternoon.  In  law  that  is  a  wrong,  and  the 
consequences  of  it  is  damage,  if  a  man  is  obliged,  be- 
cause such  foul  water  is  sent  down,  to  shut  down  his 
doughs  and  sluices,  and  prevent  water  coming  into  bis 
reservoir.  Clearly  that  is  damage,  and  therefore  I  am 
convinced  that  there  do  occur  occasions  when  the  foul- 
ness poured  in  by  the  lower  works  of  the  defendants 
contributes  in  a  material  degree  to  the  fouling  of  this 
brook,  and  of  itself  occasions  damage.  That  is  my 
distinct  flnding  on  the  evidence  before  me.  The  de- 
fense fails  in  my  opinion  in  every  single  point.  Ac- 
cordingly I  mnst  grant  an  injunction  against  the  de- 
fendants to  restrain  them  from  sending  Into  the 
Eagley  brook,  either  through  the  Ornamental  Reser- 
voir or  by  means  of  the  troughs  or  otherwise,  any 
ferric  oxide  or  other  polluting  matter  to  the  damage 
of  the  plalntilfii  Messrt.  F4en  ^  Thwaites,  or  of  the 


plaintiffs  Messrs.  Blair  &  Sumner;  and  I  direct  the 
defendants  to  pay  tbe  costs  of  this  action.  I  do  not 
however  think  that  this  is  a  case  where  the  costs  should 
be  on  the  higher  scale.  I  will  suspend  tbe  injunction 
for  six  months  in  order  to  enable  the  proper  remedy 
to  be  applied.  I  am  asked  to  allow  the  costs  of  the 
shorthand  notes  on  the  ground  that  the  case  has  been 
curtailed  by  having  them;  but  my  own  notes  will  be 
found  quite  sufficient.  I  always  beg  counsel  to  give  me 
time  to  take  proper  notes,  in  order  to  prevent  the 
necessity  of  having  any  shorthand  notes,  and  I  will 
not  allow  the  expense  of  a  shorthand  note. 

[See  Chipman  v.  Palmer,  77  N.  Y.  61;  S.  C,  88  Am. 
Rep.  666;  BlaiadeU  v.  SUphens,  U  Kev.  17;  S.  C,  83 
Am.  Bep.  528,  and  note  626.— Ed.] 


CARRIER— DUTIES    TO  PASSENGERS-PRO- 
TECTION FROM  STRIKERS. 

SUPREME  CJOURT  OP  ILLINOIS,  NOV.  n,  1887. 

Chicago  A  A.  R.  Ck>.  v.  Piixsbubt. 

Defendant,  a  railroad  company,  stopped  at  a  place  not  a 
usual  stopping  place  to  tske  aboard  laborers  who  had 
taken  the  place  of  strikers.  The  police  guarded  the  la- 
borers until  they  entered  the  train,  and  they  went  into 
the  smoking  oar.  When  the  train  stopped  at  a  railroad 
crossing,  a  mile  and  a  half  beyond,  it  was  boarded  by  a 
mob,  who  attacked  the  laborers,  and  shot  the  plaintiff,  a 
passenger.  The  court  Instructed  the  Jury  that  it  was  the 
duty  of  the  defendant  *'  to  exercise  the  utmost  care,  skill 
and  Tigflance  to  carry  plaintiff  safely,  and  to  protect  him 
against  any  and  all  danger,  from  whatever  source  aris- 
ing, so  far  as  tbe  same  could,  by  the  exerdse  of  such  a 
degree  of  care  and  vigilance,  have  been  reasonably  fore- 
seen and  prevented." 

JSUd,  that  as  the  point  at  which  the  train  took  the  laborers  on 
board  was  not  a  regular  station,  and  as  it  must  be  pre- 
sumed frtnn  the  verdict  that  defendant  knew  of  the  dan- 
gerous mob,  under  the  circumstanoeB  of  this  case  the  in- 
struction was  properly  given. 

APPEAL  from  appellate  court,  Second  District. 
On  petition  for  rehearing. 

Scott,  J.  Under  the  facts  as  they  must  have  been 
found  from  the  evidence  by  tbe  trial  and  appellate 
courts,  it  is  a  question  of  law  what  duty  defendant 
owed  to  plaintiff  and  the  other  passengers  on  the 
train  at  the  time  the  injury  was  inflicted  upon  plain- 
tiff, and  whether  any  liability  rested  upon  defendant. 

Upon  these  questions  the  trial  court  instructed  the 
jury  it  was  the  duty  of  the  defendant,  as  a  common 
carrier  of  passengers,  **  to  exercise  the  utmost  care, 
skill  and  vigilance  to  carry  plaintiff  safely,  and  to  pro- 
tect him  against  any  and  all  danger  from  whatever 
source  arising,  so  far  as  the  same  could,  by  the  exer- 
cise of  such  a  degree  of  care  and  vigilance,  have  been 
reasonably  foreseen  and  prevented."  It  is  said  this 
instruction  does  not  announce  the  law  with  entire  ac- 
curacy ;  that  it  required  a  higher  degree  of  care  to  be 
observed  by  defendant  for  the  safe  carrying  of  a  pas- 
senger than  the  law  imposes,  and  in  that  respect  was 
misleading.  It  is  freely  conceded  there  Is  a  marked 
distinction  between  the  liability  of  a  common  carrier 
as  to  freights  and  passengers.  As  to  freights,  tbe  car- 
rier is  an  insurer,  and  is  obliged  to  carry  and  deliver 
safely,  at  whatever  hazard,  and  from  that  obligation 
it  can  only  be  relieved  by  *'the  act  of  God  ''  or  the 
public  enemy.  But  the  carrier  is  not  an  insurer  of 
the  absolute  safety  of  the  passenger  to  be  carried.  Its 
liability  in  that  respect  is  limited  by  care  and  dili- 
gence. What  degree  of  care  the  common  carrier  must 
observe  for  the  safety  of  a  passenger  on  its  train  to 
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«xooerate  It  from  liability  for  injurj  is  a  qaeition  of 
law.  The  rule  of  law  Is  quite  well  understood,  that  as 
to  the  selection  of  suitable  roaohluerj  and  oars,  the 
fitness  of  the  road,  both  as  to  manner  of  oonstruocion 
and  material  used,  and  in  the  use  of  all  appliances 
adapted  for  the  government  or  moving  of  trains,  and 
as  to  the  selection  and  retention  of  competent  and 
faithful  servants,  the  carrier  of  passengers  is  obli- 
gated to  use  the  highest  reasonable  and  practical  skill, 
care  and  diligence.  This  principle  of  law  is  not  called 
in  question,  but  the  argument  is  made,  that  in  guard- 
ing the  passengers  from  dangers  and  perils  not  Inci- 
dent to  ordinary  railway  travel,  the  carrier  is 
only  to  be  held  to  the  use  of  ordinary  and  rea- 
sonable care  and  diligence.  The  distinction  taken  is 
not  without  support,  both  in  reason  and  authority. 
So  far  as  the  machinery  and  cars  furnished  for  the 
carriage  of  passengers,  the  fitness  of  the  road-bed,  and 
the  competency  and  faithfulness  of  the  servants  em- 
ployed, and  in  the  use  of  the  best  known  mechanical 
appliances  to  Insure  safety  are  concerned,  the  passen- 
ger must  rely  solely  on  the  carrier,  and  can  do  noth- 
ing to  Insure  his  personal  safety.  It  is  for  that  reason 
the  carrier  in  this  respect  is  obligated  to  the  highest 
reasonable  and  practicable  skill  and  diligence.  The 
safety  of  passengers  requires  the  strict  and  rigid  ob- 
servance of  this  rule  against  all  carriers,  by  rati  or 
otherwise.  But  as  to  dangers  and  perils  not  incident 
to  ordinary  perils  by  any  mode  of  travel,  the  rule  of 
liability  imposed  upon  the  carrier  of  passengers  by  law 
is  less  stringent.  The  carrier  however  must  omit  no 
care  to  discover  and  prevent  danger  to  a  passenger  or 
passengers  that  is  reasonable  and  practicable.  The 
public  exigency  and  security  demand  thns  much  of 
theoarrier  at  all  times  and  under  all  circumstances. 
It  is  the  duty  of  carriers  by  rail  to  preserve  order  in 
their  carriages,  and  to  protect  passengers  from  all 
dangers,  from  whatever  source  arising,  on  their  trains, 
whether  from  the  dangerous  and  violent  conduct  of 
other  passengers  or  otherwise.  To  this  end,  all  con- 
ductors in  this  State,  while  on  duty  on  their  respect- 
ive trains,  are  invested  by  statute  with  police  power. 
With  regard  to  danger  and  hazard  to  travel  arising 
otherwise  than  on  the  train,  and  not  incidents  of  such 
travel,  the  degree  of  care  to  be  observed  to  discover 
and  prevent  all  danger  and  consequent  Injuries  to 
passengers  must  depend  In  a  large  measure  on  the  at- 
teudant  circumstances.  No  doubt  In  many  cases,  if 
the  carrier  observes  ordinary  care  and  diligence  to  dis- 
cover and  prevent  injury  to  passengers,  such  as  any 
prudent  person  would  do  for  his  own  personal  safety, 
it  will  be  exonerated  from  liability.  In  other  cases, 
and  under  other  circumstances,  it  will  no  doubt  be 
the  duty  of  the  carrier  to  exercise  the  utmost  care, 
skill  and  diligence  to  protect  the  passengers  from  dan- 
ger and  injury,  so  far  as  the  same,  by  the  exercise  of 
such  care  and  skill  and  diligence,  could  have  1t>een 
reasonably  and  practicably  foreseen  and  anticipated 
in  time  to  prevent  injury.  In  no  case  must  the  car- 
rier expose  the  passenger  to  extra  hazardous  dangers 
that  might  readily  be  discovered  or  anticipated  by 
all  reasonable,  practicable  care  and  diligence.  It  Is 
upon  this  latter  principle,  if  at  all,  that  defendant  can 
be  held  liable  for  the  personal  Injuries  received  by 
plaintiir.  So  far  as  any  question  of  fact  is  involved, 
it  will  be  presumed  it  was  found  against  defendant  by 
the  trial  court.  There  Is  some  evidence  that  would 
warrant  the  jury  In  finding  defendant's  servants  were 
fully  advised  it  was  a  dangerous  service  to  take  off 
and  put  on  the  non-union  workmen  at  the  dock  gate. 
It  must  have  been  found  they  knew  a  desperate  and 
wicked  mob,  consisting  of  great  numbers,  was  organ- 
ized there  to  prevent,  at  all  hazard,  whatever  the  con- 
sequences might  be,  the  taking  on  of  these  men,  and 
that  It  could  onl^  be  done  by  the  aid  of  a  powerful  and 


efficient  police  force.  Prior  to  the  time  the  plalntllT  was 
Injured  the  box  cars  containing  these  laborers  had  been 
assailed,  and  it  might  reasonably  have  1t>een  inferred 
the  danger  to  passenger  cart  on  the  same  account  was 
imminent,  and  common  prudence  should  have  induced 
the  taking  of  extraordinary  precautionary  measures. 
It  could  hare  been  readily  ascertained  upon  the  slight- 
est inquiry;  the  fury  of  the  mob  had  in  no  degree 
abated.  Reasonably  It  might  have  been  inferred  it 
would  be  dangerous  to  continue  to  take  on  and  put 
off  the  laborers  In  the  midst  of  that  lawless  assembly 
of  rioters.  Even  ordinary  care  would  have  discerned 
the  danger.  Under  the  circumstances  the  law  would 
charge  the  defendant  with  negligence  in  stopping  a 
train  filled  with  passengers  in  the  midst  of  a  howling, 
revengeful,  lawless  mob  to  take  on  persons  whom  the 
mob  was  seeking  an  opportunity  to  maltreat.  The 
defendant  was  nnder  no  legal  obligation  to  stop  Its 
train  at  the  point  In  question,  as  it  was  not  a  station 
designed  for  that  purpose.  To  do  so  was  a  needless 
and  unwarranted  exposure  of  the  lives  and  persons  of 
passengers  to  imminent  peril.  This  train,  filled  as  It 
was  with  men,  women  and  children,  as  it  may  be  pro- 
snmed  it  was,  stopped  at  a  point  not  a  station,  in  the 
midst  of  a  fierce  mob,  and  the  objects  of  its  vengeance 
taken  into  the  same  car  with  passengers.  This  was 
unwise  and  hazardous  in  the  extreme,  to  say  the  least 
of  It.  At  all  events  the  offensive  persons  should  have 
been  placed  in  a  car  to  themselves,  where  they  could 
have  been  protected,  or  could  have  protected  them- 
selves, without  danger  to  regular  passengers  who  had 
not  previously  been  advised  as  to  the  danger  to  be 
encountered.  Some  of  the  passengers.  It  seems,  were 
advised  by  the  conductor  it  would  be  dangerous  to 
remain  In  the  smoking  car,  where  the  laborers  were  to 
be  received,  but  plalntilT  was  not  so  advised.  It  is 
said  none  of  the  officers  had  any  knowledge  the  rioters 
intended  to,  or  had  any  purpose  to,  attack  defendant's 
passenger  train  at  Brighton  Park,  or  elsewhere,  on 
that  or  any  other  train.  That  is  no  doubt  true.  Had 
the  officers  of  the  road  been  informed  the  rioters  pur- 
posed an  attack  on  the  passenger  train  of  defendant 
at  Brighton  Park,  or  elsewhere,  it  would  have  been 
criminal  negligence  to  have  exposed  the  passengers  to 
such  peril  without  a  sufficient  police  protection,  at 
wonld  have  afforded  protection,  and  which  would 
have  been  inexcusable  for  any  reason  or  upon  any 
ground.  No  such  negligence  can  be  Imputed  to  de- 
fendant under  the  facts  of  this  case.  But  defendant 
ought  reasonably  to  have  anticipated  the  mob  might 
attack  its  train  to  reach  the  object  of  their  vengeance 
so  soon  as  it  had  passed  from  the  protection  of  the 
police,  and  precautionary  measures  should  have  been 
taken.  Such  a  thing  was  likely  to  occur  at  any  near 
distance  from  the  central  point  of  the  disturbance. 
A  like  attack  had  been  made  prior  to  that  time,  two 
miles  distant,  upon  the  laborers  that  had  been  carried 
in  the  box  oar.  On  this  occasion  the  mob  seems  to 
have  1t>een  more  violent  than  usual,  and  the  utmost 
care  and  vigilance  should  have  been  taken  to  prevent 
the  Injury  to  passengers.  The  verdict  Is  a  sufficient 
warrant  for  the  conclusion  that  reasonable  precau- 
tions were  not  observed. 

Some  criticism  is  made  on  tlie  Instruction  given  iu 
the  use  of  the  word  "  such,'*  and  in  the  use  of  the 
words  '*care,  skill  and  diligence;  "  but  the  <dlstlno- 
tlon  taken  In  this  respect  is  too  subtle  to  be  war- 
ranted by  any  fair  reading  of  the  Instruction.  After 
a  most  careful  consideration,  it  Is  thought  the  first  In- 
itmctlon  given  for  plalntllT  of  which  complaint  is 
made,  states  the  law  applicable  to  the  facts  of  this 
case  with  sufficient  accuracy,  and  there  is  no  just 
ground  for  complaint  on  that  score.  It  might  be.  that 
in  another  case,  where  the  facts  are  materially  differ- 
ent, the  inttniotion  woold  not  l>e applicable,  and  might 
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be  held  to  Impose  a  degree  of  oare  and  skill  not  en- 
joined by  the  law. 

What  is  said  of  the  first  instmotion  is  sntBcient  to 
dispose  of  the  objeotions  to  the  other  iustmotions, 
and  they  need  not  be  farther  discussed.  It  may  be 
ooneeded  the  fifth  instroetion  of  the  series  given  for 
plaintiff  is  in  some  respects  slightly  inaccurate,  bat 
not  serioosly  so.  The  injury  suffered  by  plaintiff  is 
■o  serious  in  Its  consequences  that  the  judgment  in 
his  favor  ought  not  to  be  reversed  for  any  mere  subtle 
objection  to  an  instruction~not  warranted  by  the  sub- 
stantial justice  of  the  case. 

Objections  are  also  taken  to  the  refusal  of  the  court 
to  give  a  number  of  instructions  asked  by  defendant, 
and  to  the  modification  of  others  by  the  court.  It  is 
seen  the  instructions  for  defendant  are  quite  numer- 
ous, and  state  the  law  very  favorably  to  the  defense 
sought  to  be  made.  It  may  be  conceded,  as  is  done, 
that  some  of  the  instructions  refused  might  have  been 
with  propriety  given  bad  not  others  been  given  con- 
taining substantially  the  same  proposition.  The  court 
was  under  no  duty  to  repeat  the  same  thing,  although 
expressed  In  different  language,  and  differently  for- 
mulated. It  would  have  aided  in  no  proper  way  the 
defense  defendant  was  endeavoring  to  made. 

It  is  assigned  for  error  the  court  permitted  counsel 
in  his  closing  argument  to  make  statements  of  fact 
not  in  evidence,  to  the  prejudice  of  defendant,  and  to 
address  the  jurors  by  name,  and  to  propound  ques- 
tions to  them,  and  receive  answers  to  such  questions, 
against  the  objection  of  defendant.  It  may  be  coun- 
sel indulged  in  intemperate  language  not  justified  by 
any  thing  in  the  case,  but  the  manner  of  conducting 
the  oral  argument  before  the  jury  is  so  much  within 
the  discretion  of  the  trial  court  that  this  court  will 
hesitate  to  interfere  unless  it  should  appear  manifest 
injustice  has  been  done.  It  is  the  duty  of  the  trial 
court  to  require  counsel  to  keep  always  within  the 
bounds  of  propriety,  and  to  be  mindful  of  the  rights 
of  others  who  are  not  permitted  in  that  presence  to 
make  reply. 

The  judgment  of  the  appellate  court  will  be  af- 
firmed. 

MAeRUDVR,  J.,  dissenting.  I  do  not  concur  In  this 
decision,  seeing  no  reason  for  retreating  from  the 
views  expressed  in  the  opinion  adopted  by  a  majority 
of  the  court  on  the  original  hearing,  but  which  has 
subsequently  been  rejected  upon  the  rehearing.  The 
opinion  so  rejected,  with  the  exception  of  a  few  un- 
important ehanges,  is  as  follows : 

*'The  question  presented  by  this  record  is  whether 
a  railroad  company  can  be  held  liable  for  injuries  in- 
flicted upon  a  passenger  by  a  mob  which  boards  the 
train  at  a  legal  stopping  place,  and  overpowering  the 
officers  In  control,  makes  an  attack  upon  certain  of 
the  passengers  who  have  incurred  Its  ill-wtll.  *  *  * 
In  order  to  justify  a  recovery  it  must  be  shown  that 
appellant  was  guilty  of  negligence,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  injury  to  ap- 
pellee. The  instructions  proceed  upon  the  theory 
that  the  taking  of  the  non-union  men  upon  the  train 
on  the  evening  of  June  1, 1882,  was  an  act  of  negli- 
gence. The  jury  were  told,  in  substance,  that  If  the 
circumstances  were  such  as  to  lead  a  prudent  man  to 
believe  that  the  presence  of  the  non-union  men  upon 
the  train  would  provoke  an  attack  by  the  strikers, 
and  the  appellant  knew  of  such  circumstances,  then 
vhe  admission  of  the  non-union  men  into  the  cars 
was  a  violation  of  appellant's  duty  to  its  passengers, 
Ibnd  the  appellee  was  entitled  to  a  recovery. 

**  'The  law  requires  common  carriers  of  passengers 
'CO  take  and  carry  every  one  who  desires  to  go,  pro- 
Tided  they  have  room,  and  there  be  no  objection  on 
mooonnt  of  the  condition,  habits,  character,  deport- 


ment, or  purposes  of  the  passenger.*  Railroad  Co*  .▼. 
Fartoood,  16  III.  468.  'The  company  has  no  power  to 
adopt  rules  and  regulations  prohibiting  decently  be- 
haved persons,  who  will  pay  their  fare,  and  conform 
to  all  reasonable  regulations  for  the  safety  and  com- 
fort of  passengers,  from  travelling  on  the  road.*  ItaU- 
road  Co.  v.  Bryan,  90  III.  126.  It  is  the  duty  of  a  rail- 
road company  *  to  receive  and  carry  all  persons  as 
passengers  wishing  to  become  such,  provided  they  In 
good  faith  offer  to  pay  the  usual  fare.'  Rorer  Railr. 
961;  Ang.  Carr.,  SS  524,  625;  Story  Ballm.  591. 

*'It  Is  true  that  the  rule  here  laid  down  is  subject 
to  certain  qualifications.  There  are  those  whom  the 
common  carrier  Is  not  bound  to  receive  or  carry. 
'  He  is  not  obliged  to  carry  one  whose  ostensible  pur- 
pose Is  to  injure  the  carrier's  business ;  one  fleeing 
from  justice ;  one  going  upon  a  train  to  assault  a  pas- 
senger, commit  larceny  or  robbery,  or  for  interfering 
with  the  proper  regulations  of  the  company,  or  for 
gambling  or  committing  any  crime;  nor  Is  he  bound 
to  carry  a  person,  who  on  account  of  his  drunken  con- 
dition would  be  obnoxious  to  passengers,  nor  one  af- 
fected with  a  contagious  disease.'  Thomp.  Carr.  29. 
Persons  may  be  rejected  '  who  are  of  known  or  noto- 
riously bad  or  even  justly  suspicious  characters,  or 
persons  offensively  gross  and  immoral  in  their  con- 
duct, habits  or  behavior,  *  *  *  or  such  as  refuse 
to  pay  their  fare,  or  to  conform  to  the  reasonable 
rules  and  regulations  of  the  company.'  Rorer  Rallr. 
958. 

**The  above  extracts,  based  as  they  are,  upon  nu- 
meroua  adjudicated  cases,  Indicate  the  nature  and 
character  of  the  objections  which  common  carriers 
are  justified  In  making  to  persons  who  demand  to  be 
carried  as  passengers.  No  such  objection  existed  In 
the  case  of  the  thirteen  non-union  laborers  received 
on  its  train  by  appellant. 

"It  is  said  that  these  laborers  had  incurred  the 
wrath  of  an  ang^  mob,  and  that  their  presence  on 
the  train  invited  the  vengeance  of  that  mob.  They  had 
however  done  nothing  to  deserve  the  hostile  treats 
ment  exhibited  toward  them.  They  had  agreed  to 
work  for  the  steel  company  upon  being  paid  certain 
wages,  and  were  endeavoring  to  perform  their  agree- 
ment. What  they  were  doing  was  clearly  permissible 
under  the  law.  Where  the  employer  and  the  em- 
ployee make  a  contract  with  each  other,  and  ar- 
range the  terms  satisfactory  to  themselves  upon  which 
the  one  shall  receive  and  the  other  shall  render  ser- 
vice, they  are  acting  strictly  within  the  limits  of 
their  constitutional  rights.  In  this  country  any  man 
has  a  right  to  work  for  whom  he  pleases,  upon  any 
condition  that  he  chooses  to  submit  to,  provided  the 
occupation  engaged  in  is  lawful  in  its  character.  Any 
individual  or  any  organization  which  assumes  to  in- 
terfere with  the  exercise  of  such  right  infringes  upon 
the  personal  liberty  and  freedom  of  action  which  It  Is 
the  object  of  our  Institutions  to  secure  to  every  law- 
abiding  citizen. 

'*In  the  light  of  these  principles  the  non-union 
workmen  were  committing  no  offense.  They  were 
earning  their  living  in  an  honest  way,  by  legitimate 
labor  in  a  lawful  occupation.  To  hold  that  because 
they  were  so  doing  a  common  carrier  was  authorized 
to  refuse  to  give  them  passage  over  its  road  would  be 
to  maintain  a  monstrous  doctrine  indeed.  It  is  true 
that  the  Ore  Shovellers*  Union,  alabor  organization, 
outside  of  and  unknown  to  the  law.  chose  to  take  of- 
fense at  their  conduct,  and  to  pursue  them  with  un- 
natural violence.  But  we  are  not  prepared  to  bold 
that  a  common  carrier  will  be  justified  In  refusing  to 
receive  a  person  as  a  passenger  In  Its  conveyance  sim- 
ply because  that  person's  exercise  of  his  lawful  rights 
has  become  offensive  to  his  unreasoning  neighbors, 
and  provokes  from  such  neighl^o^^nreasonable  de- 
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mou8tratiou8  of  hostility  against  his  person.  Suppose 
that  the  appellee,  who  is  a  iudf^e  of  one  of  the  appel- 
late courts  of  this  State,  had  by  his  declaration  of  the 
law  upon  some  public  question,  stirred  up  such  a 
feeling  of  hostility  toward  himself  among  a  certain 
class  of  persons  along  the  line  of  the  railroad  over 
which  he  was  obliged  to  travel  from  his  home  to  the 
place  where  his  court  held  its  sessions  that  he  was  in 
danger  from  mob  violence,  and  that  upon  bis  applica- 
tion to  be  received  as  a  passenger,  the  railroad  com- 
pany had  declined  to  admit  him  upon  its  train, 
on  the  ground  that  bis  presence  there  might  provoke 
an  attack  at  some  point  on  the  road,  and  so  cause  in- 
jury to  the  passengers,  would  the  company  be  justi- 
fied in  thus  preventing  him  from  going  to  the  per- 
formance  of  his  official  duties?  We  see  no  difference 
between  the  case  supposed  and  the  case  presented  by 
the  record.  The  law  is  no  respecter  of  persons.  Its 
glory  is  that  it  extends  its  protecting  hand  as  well  to 
the  lowly  workman  as  to  the  learned  judge.  Each  one 
of  these  thirteen  non-union  laborers,  soiled  with  ore- 
dust  from  the  docks,  yet  willing  to  comply  with  the 
reasonable  regulations,  which  require  him  to  take  his 
seat  in  the  smoking  car  rather  than  in  either  of  the 
passenger  coaches,  was  as  much  entitled  as  was  appel- 
lee to  demand  of  a  carrier  holding  its  franchises  at  the 
hands  of  the  State  for  the  benefit  of  the  whole  public, 
a  safe  passage,  at  the  close  of  a  day^s  labor,  to  his 
home  and  his  family.  Hence  it  was  no  less  the  duty 
of  the  railroad  company  to  take  the  thirteen  laborers 
on  the  train  than  to  take  the  appellee  thereon. 

"Appellant  was  not  obliged  to  neglect  its  duty  to 
the  one  because  the  performance  of  that  duty  might 
in  some  remote  and  uncertain  degree  result  in  harm 
to  the  other.  It  is  not  contended,  nor  is  there  a  par- 
ticle of  evidence  to  show,  that  the  appellant  had  any 
notice  that  this  attack  would  be  made  on  Its  train, 
either  at  the  place  where  it  was  made,  or  at  any  other 
point  on  its  road.  Laborers  had1>een  brought  up  from 
JToliet  to  Chicago  in  the  morning,  and  returned  to  Jo- 
liet  in  the  evening,  prior  to  June  1,  ISSH,  but  the 
strikers  had  made  no  attack  before  this  particular  day 
upon  any  passenger  train.  They  laid  their  plans  with 
rare  cunning  and  secrecy.  *  *  *  Instructions  must 
be  based  upon  the  evidence.  If  It  is  left  to  the  jury  to 
determine  whether  or  not  a  prudent  man  would  draw 
certain  conclusions  from  certain  oiroumstaDces,it  must 
at  least  appear  that  there  was  some  reasonable  and  nat- 
ural relation  between  the  circumstances  existing  and 
the  conclusions  to  be  drawn  from  them.  No  prudent 
man,  even  in  the  exercise  of  that  high  degree  of  care 
which  the  law  imposes  upon  the  carrier  of  passengers, 
could  be  expected  to  foresee  or  anticipate  that  the 
animosity  of  union  toward  non-union  laborers  would 
lead  to  such  a  wanton  and  fiendish  attack  as  is  shown 
by  this  record  to  have  been  made  in  a  civilbEed  city, 
and  under  a  government  of  law,  upon  a  train  full  of 
peaceable  and  orderly  passengers. 

**  The  third  instruction  given  for  the  appellee  told 
the  jury  that  the  appellant  could  not  justify  the  ad- 
mission of  the  non-union  laborers  into  the  train,  *ou 
the  ground  that  the  defendant  had  issued  to  the  fore- 
man of  said  laborers  a  ticket  on  which  they  were  car- 
ried on  said  train.*  We  think  that  this  instruction 
was  calculated,  under  the  circumstances  of  this  case, 
to  make  a  wrong  impression  upon  the  minds  of  the 
jury.  It  seems  to  intimate  that  the  obligations  of  ap- 
pellant to  the  laborers  would  be  less  binding  in  a  case 
where  their  common  employer  paid  for  the  passage  of 
all  of  them,  and  purchased  one  ticket  for  them  all, 
than  such  obligations  would  be  in  n  case  where  each 
laborer  paid  his  own  fare  and  bought  his  own  ticket. 
We  know  of  no  authority,  and  can  see  no  reason  for 
any  such  distinction.  Whatever  rights  and  privi- 
leges  would  inure  to  the  benefit  of  the  laborers  by 


reason  of  their  fare  being  paid,  would  so  inure  whether 
such  fare  was  paid  by  themselves  or  by  the  steel  com- 
pany which  employed  them. 

"  It  Is  further  claimed  that  there  was  no  regular 
passenger  station  at  the  ore  docks,  and  that  for  this 
reason  appellant  was  not  obliged  to  stop  there  and 
take  on  the  thirteen  workmen.  Even  if  it  was  not 
obliged  to  stop, it  will  not  be  denied  that  it  had  the  right 
to  stop.  And  it  is  a  matter  of  serious  doubt  whether 
the  industries  of  a  great  commercial  center,  or  the 
carriers  and  other  agencies  which  minister  to  and  aid 
in  their  operations,  are  bound  to  suspend  the  exercise 
of  their  legal  rights,  or  cease  the  transaction  of  their 
lawful  business,  simply  because  there  exists  some  dis- 
turbance in  the  community,  which  the  officers  of  the 
law,  either  through  unwillingness  or  Inefficiency,  fail 
for  the  time  being  to  successfully  queil. 

*' But  independently  of  this  consideration,  the  un- 
disputed proof  shows  that  the  gateway  of  the  dock- 
yards was  just  south  of  the  river,  while  right  across 
the  bridge,  on  the  north  side  of  the  river,  was  the 
regular  Bridgeport  station ;  that  some  weeks  before 
June  1,  1882,  the  steel  company  had  made  an  arrange- 
ment with  appellant,  by  which  the  latter  agreed  to  let 
off  and  take  on  the  laborers  at  the  docks,  rather  than 
at  the  station,  because  the  men  would  be  in  danger  of 
being  Injured  by  the  mob  if  compelled  to  walk  from 
the  one  place  to  the  other  across  the  bridge ;  that  the 
taking  on  of  the  thirteen  workmen  on  June  1, 1882, 
was  merely  one  act  in  the  performance  of  a  previous 
contract  between  the  appellant  and  the  steel  com- 
pany, by  the  terms  of  which  appellant  was  to  bring 
men  from  Joliet  and  return  them  to  Joliet  on  each 
and  every  day  when  their  services  were  needed  at  the 
docks.  Th%  eighty-fifth  section  of  the  Railroad  Act 
provides  that  railroad  companies  shall  receive  and 
deliver  passengers  *at  their  regular  or  appointed  time 
and  place.*  The  eighty-eighth  section  provides  that 
trains  shall  stop  a  certain  length  of  time  at  each  sta- 
tion advertised  *  *  *  as  a  place  for  receiving  and 
discharging  passengers.  Hurd  Rev.  Stat.  1885,  pp.  944, 
945.  These  sections  are  merely  declaratory  of  a  general 
rule  of  the  common  law,  that  where  a  common  carrier 
advertises  that  it  will  stop  at  certain  regular  and  ap- 
pointed stations,  such  advertisement  oonstltntet  a 
special  contract  between  It  and  the  public  that  it  will 
so  stop.  Aug.  Carr.,  $  627a.  Hence  the  obligation  to 
stop  at  a  regular  passenger  station  rests  upon  the  basis 
of  contract.  In  the  case  at  bar  the  duty  of  appellants 
to  stop  at  the  docks  did  not  grow  out  of  a  contract  to 
be  implied  from  its  appointment  and  advertisement  of 
the  docks  as  a  regular  station,  but  it  did  grow  out  of 
an  equally  binding  contract  actually  entered  into  be- 
fore that  time,  as  above  stated,  between  appellant  and 
the  steel  company.  It  is  to  be  observed  also  that  this 
contract  was  made  for  the  benefit  as  well  of  the  non- 
union laborers  as  of  the  steel  company.  When  appel- 
lant brought  tbe  men  from  Joliet  on  the  morning  of 
June  1  it  landed  them  at  the  docks,  with  tbe  distinct 
understanding  that  the  train  was  to  stop  for  them  in 
the  evening  and  take  them  home.  To  have  refused  to 
receive  them  on  board  in  the  evening  would  have  been 
to  leave  them  to  the  tender  mercies  of  tbe  mob  during 
the  night.  This  would  have  been,  not  only  a  viola- 
tion of  the  contract,  but  an  unmitigated  cruelty.  The 
instructions  given  to  the  jury  on  behalf  of  the  appel- 
lee by  the  trial  court  kept  entirely  out  of  view  the  ob- 
ligations which  were  imposed  upon  appellant  by  rea- 
son of  the  previous  arrangement  for  the  carriage  of 
the  workmen  so  made  between  it  and  the  steel  com- 
pany. They  also  ignored  and  kept  out  of  view  the  ob- 
ligations which  appellant  was  under  to  take  the  la- 
borers away  from  the  docks  at  the  close  of  the  day  by 
reason  of  having  carried  them  to  the  docks  at  the  be- 
ginning of  the  day.    These  iustructiopa  simply  pre. 
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sented  to  the  Jarj  the  naked  question  whether  it  was 
riicht  or  not  for  appellant  to  stop  at  the  docks  and 
take  on  the  laborers  on  that  particular  evening,  with- 
out reference  to  the  binding  force  of  the  existing  con- 
tract on  the  subject,  and  without  reference  to  the 
binding  force  of  appellant's  previous  contract  toward 
the  laborers  themselves.  Thej  were  therefore  erron- 
eous. 

"It  is  however  contended  that  if  the  appellant  was 
bound  to  take  the  non-union  men  on  board,  it  should 
have  provided  a  suflBoient  force  to  protect  them 
against  the  dangers  which  were  likelj  to  arise  under 
the  circumstances.  It  is  true  that  section  105  of  the 
railroad  law  of  this  State  provides  that  conductors  of 
railroad  trains  '  shall  be  invested  with  police  powers 
While  on  duty  on  their  respective  trains'  (Hurd  Rev, 
Stat.  1886,  p.  948),  but  the  object  of  this  provision  was 
merelj  to  clothe  such  conductors  with  the  authority 
to  keep  order  among  their  passengers.  This  abun- 
dantly appears  from  the  language  of  sections  106  and 
107,  which  authorize  conductors  to  remove  disorderly 
passengers,  and  to  call  on  the  other  employees  of  the 
train  and  the  other  passengers  to  aid  them  in  such  re- 
moval, and  which  also  authorizes  a  conductor  to  ar- 
rest any  person  committing  crime  on  the  train.  It 
was  never  the  intention  of  the  statute  to  require  rail- 
road companies  to  carry  a  force  large  enough  to  repel 
the  attack  of  an  outside  mob.  In  this  case  the  testi- 
mony tends  to  show  that  the  strikers  who  made  the 
attack  consisted  of  between  100  and  200  men.  The 
officers  in  control  of  the  train  were  unable  to  do  any 
thing  against  such  a  force,  and  were  overpowered. 
The  duty  of  protecting  the  citizens  of  the  State 
against  so  large  a  body  of  rioters  as  is  here  referred  to 
rests  upon  tho^sivil  authorities,  and  not  upon  the  rail- 
road corporations.  To  impose  such  a  duty  upon  the 
latter  would  be  to  clothe  them  with  a  Dart  of  the  func- 
tions of  the  government  itself. 

"In  Railxeay  Co,  v.  Hinds,  63  Penn'.  St.  512,  the  Su- 
preme Court  of  Pennsylvania  says :  *  The  case  Is  that 
of  a  mob  rushing  with  such  violence  and  in  such  num- 
bers upon  the  cars  as  to  overwhelm  the  conductor  as 
well  as  the  passengers.  It  is  not  the  duty  of  railroad 
companies  to  furnish  their  trains  with  a  police  force 
adequate  to  such  emergencies.  They  are  bou  nd  to  f  ur- 
mish  men  enough  for  the  ordinary  demands  of  trans- 
portation, but  they  are  not  bound  to  anticipate  or  pro- 
vide for  such  an  unusual  occurrence  as  that  under 
consideration.'  The  doctrine  here  announced  in  the 
Pennsylvania  case  was  approved  and  indorsed  by  the 
Supreme  Court  of  Massachusetts,  speaking  through 
Mr.  Justice  Gray,  in  Simmofxa  v.  Steamboat  Co,t  97 
Mass.  361.  Rorer  on  Railroads,  at  page  1106,  says:  *A 
railroad  company  is  not  liable  in  an  action  at  the  suit 
of  a  passenger  for  injuries  received  by  mob  violence  in 
the  course  of  his  transportation  on  its  cars,  if  without 
the  power  of  the  company  to  prevent  the  same.  The 
duties  of  railroad  companies  as  carriers  do  not  include 
the  obligation  of  providing  and  carrying  a  police  force 
or  guard  sufficient  to  suppress  mobs  who  intrude  into 
the  cars.  To  the  same  eflfect  is  Shear.  &  R.  Neg.,  $ 
2786. 

*'  Tested  by  the  principles  here  laid  down,  the  first 
instruction  given  for  appellee  was  erroneous.  It  di- 
rected the  attention  of  the  jury  to  the  negligence  of 
the  defendant  'as  alleged  in  the  declaration.'  One 
count  of  the  declaration  alleges  that  appellant  was 
guilty  of  negligence,  because  *  it  failed  and  neglected 
to  provide  a  sufficient  force  *  ♦  ♦  to  protect  the 
•aid  train  from  attack  by  said  striking  workmen.' " 

Sheldon,  O.  J.,  concurs  in  this  dissenting  opinion. 

[See  Geismeri.  LnJte  Shore,  etc.,  Ry.  Co.  il02  N.  Y. 
563),  66  Am.  Rep.  837.  The  reader  must  supply  the 
word  "that"  in  Judge  Scott's  opinion  to  suit  himself. 
—Ed.] 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

AOBNCY— CONSIGNMENT  OF^  GOODS— 8TORAOE  AND 
PAYMENT  OF  CHARGES— REIMBURSEMENT.— Merchant! 

in  Manilla  shipped  two  cargoes  to  New  York,  draw- 
ing drafts  on  their  London  house,  which  defendant 
discounted,  taking  bills  of  lading  as  security.  The 
defendant,  at  request  of  the  payees,  turned  over  the 
bills  of  lading  to  the  plaintiff,  a  commission  merchant 
in  New  York,  that  the  cargoes  might  be  sold  and  the 
drafts  paid,  taking  from  him  a  receipt  in  which  he 
agreed  to  store  the  goods  as  the  defendant's  property 
in  a  public  warehouse  as  soon  as  landed,  and  to  give 
the  warehouse  receipts  to  defendants;  the  intention 
of  the  agreement  being  to  "protect  and  preserve  un- 
impaired the  lien  of  the  defendant."  When  the  ships 
arrived,  in  order  to  get  the  goods,  plaintiff  paid  the 
freight  out  of  his  own  funds.  Defendant  demanded 
the  receipts  of  him,  which  he  refused  to  deliver  until 
his  outlay  for  freight  and  insurance  was  paid.  The 
consignors  and  their  London  house  had  failed  mean- 
time, and^the  drafts  were  not  paid,  and  the  cargoes 
did  not  sell  for  enough  to  pay  the  drafts  and  freight. 
Plaintiff  had  acted  as  commission  man  for  the  con- 
signors before,  had  paid  freight  on  cargoes,  and  re- 
imbursed himself  out  of  their  sale.  HeZd,  that  plain- 
tiff did  not  act  as  agent  for  consignors  in  paying  the 
freight,  and  was  to  be  repaid  by  defendant  for  expenses 
incurred  by  him,  including  the  freight,  which  was  a 
lien  on  the  cargo,  which  he  had  to  pay  before  he  could 
store  it  as  defendant's  property.  Nov.  29, 1887.  Cooper 
V.  Hong  Kong  S:  Shanghai  Bankijig  Corp,  Opinion  by 
Peckham,  J. 

Assignment  for  creditors— liens— priority  of 
MORTGAGE.—  One  of  the  partners  in  a  firm  sold  his  in- 
terest in  the  real  estate  owned  by  members  of  the  firm, 
and  took  a  mortgage  on  the  property  in  part  payment. 
The  firm  subsequently  became  insolvent,  and  made  an 
assignment  for  the  benefit  of  creditors,  and  the  as- 
signee conveyed  the  real  estate  in  question  by  deed, 
subject  to  all  liens  and  incumbrances.  The  assignees' 
grantee  claimed  priority  to  the  mortgage,  on  the 
ground  that  when  the  mortgage  was  given  there  were 
outstanding  claims  of  creditors  of  the  firm,  whi^h 
created  a  lien  on  the  property  in  question  to  the  benefit 
of  which  he  was  entitled,  i/e/d,  that  the  mortgage 
took  priority  of  the  deed  from  the  assignees,  as  the 
firm  was  solvent  at  the  time  the  mortgage  was  made; 
but  even  if  the  lien  claimed  wei*e  established,  the  as- 
signees' grantee  would  not  be  benefited  by  it,  as  his 
deed  was  subject  to  existing  incumbrances.  (1)  A  de- 
fense to  the  foreclosure  of  a  purchase-money  mortgage 
on  the  part  of  the  mortgagor,  alleged  to  have  existed 
at  the  time  of  its  inception,  can  only  arise  when  fraud 
has  been  practiced  by  the  mortgagee  in  procuring  its 
execution,  or  there  is  a  failure  of  consideration.  Thus 
it  is  held  that  a  purchaser  of  land,  who  has  given  a  bond 
and  mortgage  thereon  to  secure  the  purchase-money, 
and  is  in  the  undisturbed  possession  thereof,  cannot 
resist  the  foreclosure  of  the  mortgage  on  the  mere 
ground  of  a  defect  of  title,  there  being  no  allegation 
of  fraud  in  the  sale  nor  any  eviction.  Abbott  v.  Allen, 

2  Johns.  Ch.  520;  York  v.  Allen,  80  N.  Y.  105.  In  such 
case  he  is  remitted  for  relief,  if  any  he  has,  to  the 
covenants  contained  in  his  deed,  and  if  there  are  no 
such  covenants,  he  is  remediless.  Banks  v.  Walker,  2 
Sandf.  Ch.  344;  Parkinson  v.  Sherman,  74  N.  Y.  88; 
Frost  V.  Raymond,  2  Calnes,  188;  Leggett  v.  McCarty, 

3  Edw.  Ch.  124;  Edwards  v.  Bodine,  28  Wend.  109. 
**The  rule,"  says  Mr.  Justice  Swayne,  in  Peters  v. 
Bowman,  08  U.  S.  56,  **  is  founded  on  reason  and  jus- 
tice. A  different  result  would  subvert  the  contract  of 
the  parties,  and  substitute  for  it  one  which  they  did 
not  make.     In  such  cases  the  vendo^,^.hy^is  covenants. 
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if  there  are  Buoh,  agrees  upon  them,  and  not  otlier- 
wiie,  to  be  responsible  for  defects  of  title.  If  there 
are  no  covenants,  he  assumes  no  responsibility,  and 
the  other  party  talces  the  risk.  The  vendee  agrees  to 
pay  according  to  his  contract,  and  secures  payment  by 
giving  a  lien  upon  the  property."  A  purchaser  of 
mortgaged  premises,  who  takes  a  deed  thereof  subject 
to  the  mortgage,  and  agrees  to  pay  the  same,  is  estop- 
ped from  the  contesting  the  consideration  or  validity 
of  the  mortgage ;  and  when  the  mortgage  is  given  by 
his|grautor  to  secure  the  purchase-money,  such  grantee 
cannot,  so  long  as  he  remains  in  possession  of  the 
premises,  defend  against  the  mortgage  because  of 
failure  of  title.  Parkinson  v.  Sherman,  supra ;  Ryer- 
Bon  V.  Willis,  81 N.  Y.  277.  The  mortgagee's  title  can- 
not be  questioned  in  defense  of  a  bill  for  foreclosure. 
If  he  takes  by  virtue  of  his  mortgage  auy  estate  what- 
ever which  is  still  subsisting,  he  is  entitled  to  a  decree, 
and  the  court  will  not  inquire  what  interest  he  has  in 
the  mortgaged  estate.  Jones  Mortg.,  §  1492.  (2)  This 
mortgage  was  a  valid  and  subsisting  lieu,  at  the  time 
of  the  conveyance  to  Fales,  upon  the  property  described 
in  it,  for  the  sum  therein  mentioned,  even  though  its 
object  was  liable  thereafter  to  be  defeated  by  the  ex- 
haustion of  the  fund  through  the  enforcement  of  prior 
liens,  whether  legal  or  equitable,  aflfectiug  the  property 
conveyed.  It  follows,  as  a  necessary  consequence  from 
these  facts,  that  the  defendant  Fales,  having  acquired 
title  to  the  property  in  question,  subject  to  all  liens 
and  incumbrances  upon  it,  is  not,  and  neither  can  his 
grantors  be,  at  liberty  to  question  the  liability  of  the 
property  mortgaged  for  the  payment  of  the  mortgage 
debt.  Even  if  it  were  in  the  power  of  the  assignees, 
as  representatives  of  any  creditors,  to  question  the 
lien  of  this  mortgage,  they  never  did  so,  and  they 
transferred  no  right  to  do  so  to  their  grantees,  but  by 
making  the  deed  subject  to  existing  liens  and  incum- 
brances, impliedly  withdrew  such  right  from  them, 
and  made  their  title  depend  upon  the  payment  of  the 
mortgage.  The  transfer  from  the  assignees  to  Fales 
conveyed  simply  an  equity  of  redemption  in  the 
premises,  and  by  the  terms  of  their  deed  he  took  no 
greater  interest  in  the  property  than  such  as  remained 
after  the  extinguishment  of  the  lien  then  resting  upon 
it.  Fire  Co.  v.  Lent,  6  Paige,  635.  The  attempt  of  the 
appellants  to  clothe  themselves  with  any  supposed 
equities  existing  in  favor  of  creditors  has  therefore  no 
foundation  in  the  facts  of  the  case,  as  there  were  no 
such  equities  existing;  and  even  if  there  were,  the 
defendants  have  not  succeeded  to  them.  (8)  But  a 
further  answer  to  the  contention  of  the  defendants  is 
found  in  the  fact  that  there  are  no  such  creditors  as- 
serting claims  which  antedate  the  execution  of  the 
deed  and  mortgage  in  suit.  The  firm  existing  at  that 
time  and  previous  thereto  were  solvent,  as  found  by 
the  referee  at  the  date  of  McDonnell's  deed,  and  the 
individual  members  of  such  firms  had  an  interest  in 
their  assets  capable  of  being  sold  and  conveyed,  and 
of  being  made  the  subject  of  security  for  the  payment 
of  the  purchase  price  of  the  property.  In  so  far  as 
those  interests  become  contributions  to  the  capital  of 
subsequent  firms  formed  to  cany  on  the  same  business, 
they  could  only  be  used  for  that  purpose,  subject  to 
the  liens  already  existing  upon  them,  and  the  creditors 
of  such  firms  could  acquire  no  right  to  contest  the 
validity  of  such  liens,  except  such  as  belonged  to  the 
firm  itself.  The  attempted  defense  of  the  appellants 
is  simply  a  claim  that,  at  the  time  of  McDonnell's  deed 
to  Clark,  there  were  outstanding  claims  in  favor  of 
creditors  which  might  have  been  used  in  equity  to  ex- 
tinguish McDonnell's  legal  title,  and  thus  produce  a 
failure  of  consideration  for  the  mortgage.  This  de- 
fense is  not  sustainable,  either  in  law  or  equity,  or  by 
ihefaoU  of  the  case.  Nov.  29,  1887.  McConihe  v. 
Fales,    Opinion  by  Ruger,  C.  J. 


Easement  —  bight  to  use  of  spring  —  deed  — 
"APPURTENANCES."—  B.  was  the  owner  of  two  lota, 
by  title  obtained  from  different  sources,  at  different 
dates,  and  separated  by  some  land  owned  by  a  third 
party,  whom  he  had  permitted  to  take  water  from  a 
spring  on  one  of  his  lots,  charging  rent  therefor,  and 
allowing  his  tenant  on  the  other  lot,  by  parol  license^ 
to  take  water  by  a  pipe,  supplying  the  intervening 
lot.  He  sold  the  lot  without  the  spring  to  one  who 
sold  to  the  grantor  of  the  plaintiff  The  deed  con- 
veyed the  land  by  metes  and  bounds,  **  with  the  ap- 
purtenances thereto  belonging,"  but  did  not  mention 
any  water-rights.  B.  never  intended  that  auy  right 
to  the  spring  should  go  to  the  grantee,  and  the  latter 
understood  that  he  had  the  right  to  the  water  only  by 
parol  license.  Heldt  that  the  right  did  not  pass  by  the 
use  of  the  word  **  appurtenance  "  in  any  of  the  deeds, 
nor  as  an  easement  by  implication.  Nothing  passea 
by  the  word  *'  appurtenance''  except  such  incorporeal 
easements  or  rights  of  privileges  as  are  strictly  neces- 
sary and  essential  to  the  proper  enjoyment  of  the 
estate  granted.  A  mere  conveyance  is  not  sufficient 
to  thus  create  such  a  right  or  easement.  See  Ogden  v. 
Jennings,  62  N.  T.  526;  Qreen  v.  Collins,  86  id.  246; 
Griffiths  V.  Morrison,  106  id.  165;  12  N.  £.  Rep.  580. 
Nor  do  we  think,  that  under  the  circumstances,  there 
was  auy  implied  easement  which  passed  to  the  gran- 
tees under  the  deed  from  Bradbury.  It  must  be 
remembered  that  the  two  premises,  although  at  one 
time  both  owned  by  Bradbury,  were  essentially  two 
distinct  plots  of  ground,  and  the  title  to  each  vested 
in  Bradbury  from  a  different  source.  Between  the 
two  lots  of  ground  was  this  intervening  strip  of  four- 
teen rods  in  width,  substantlaUy  and  physically 
separating  the  premises,  and  making  two  separate  and 
distinct  lots.  It  must  also  be  remembered  that  the 
spring  existing  on  the  land  now  owned  by  the  defend- 
ant was  owned  by  Bradbury  long  anterior  to  the  time 
when  he  became  the  owner  of  the  premises  now  owned 
by  the  plaintiff,  and  that  before  that  time,  and  while 
the  intervening  lot  was  owned  by  one  Beebe,  permis- 
sion had  been  obtained  by  Beebe,  from  Bradbury  to 
take  the  waters  from  the  spring  across  Bradbury'a 
land  to  the  lauds  now  owned  and  occupied  by  Beebe,^ 
and  that  Bradbury  had  distinctly  refused  to  grant  him 
any  permanent  right,  having  given  him  simply  a  parol 
license  to  take  it  during  his  pleasure  only,  and  in  con- 
sideration of  a  small  annual  rent.  This  state  of  thinga 
existed  at  the  time  Merchant,  who  occupied  at  one 
time  the  land  now  owned  by  the  plaintiff,  was  permit- 
ted to  take  the  surplus  water  from  the  intervening 
lots,  and  conduct  it  to  his  own  premises ;  and  that 
was  done  by  the  mere  parol  license  of  Beebe  and 
Bradbury.  The  same  state  of  things  existed  at  the 
time  Rowley  became  Merchant's  successor  in  the  pos- 
session of  the  premises  now  occupied  by  the  plaintiff. 
In  the  character  of  tenant  to  Bradbury,  and  subse- 
quently as  his  grantee,  Rowley  at  all  times  under- 
stood perfectly  well  the  terms  and  conditions  upon 
which  his  right  existed  to  conduct  the  water  over 
Bradbuiy's  premises  to  his  own,  and  he  understood 
that  it  rested  simply  upon  the  parol  license  of  Brad- 
bury. All  the  facts  show  conclusively  that  Bradbury 
understood  his  own  rights  in  the  premises,  and  never 
intended  that  any  right  to  obtain  the  water  from  the 
spring  on  the  premises  now  occupied  by  the  defend- 
ant should  accrue  to  the  owners  or  occupiers,  either 
of  the  intervening  lot,  or  of  the  premises  now  occupied 
by  the  plaintiff.  We  see  nothing  in  the  facts  found  by 
the  learned  trial  judge  which  would  change  the  right 
to  use  the  water  from  aright  resting  simply  in  a  parol 
license  to  an  absolute  right,  based  upon  an  easement 
implied  in  a  grant  of  the  premises  to  plaintiff  and  her 
grantors.  We  do  not  think  the  case  comes  within  the 
principle  of  those  cases  cited  by  the  ^ounsel  for  the 
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pUintiii;  of  whlob  Lampman  ▼.  MUks,  21  N.  Y.  605, 
aud  CartiM  v.  Ayrault,  47  id.  78,  are  examples.  la 
Lampman  v.  MUks  the  original  owner  of  the  land, 
aoroes  which  a  stream  flowed,  diverted  the  stream 
through  an  artificial  channel,  so  as  to  relieve  a  portion 
of  the  land  formerlj  overflowed  bj  the  stream,  aud 
that  portion  of  the  land  he  afterward  conveyed  to  a 
third  party.  The  court  held  that  ueither  he  nor  his 
grautees  of  the  residue  of  the  land  could  return  the 
stream  to  its  ancient  bed,  to  the  damage  of  the  first 
grantee.  That  is  an  entirely  diffsrent  case  from  the 
one  at  bar.  The  land  which  the  owner  conveyed  after 
he  had  diverted  the  channel  of  the  stream  would  have 
become  worthless  by  being  overflowed,  if  he  or  his 
grantees  of  the  remaining  portion  had  been  permitted 
to  return  the  stream  to  its  original  channel.  The  court 
held  that  under  such  circumstances  the  owner,  in  con- 
▼eyiug  the  premises  thus  relieved  from  overflow, 
charged  the  remaining  portion  of  the  premises  with 
the  servitude  of  submitting  to  the  stream  running 
through  their  lands.  In  the  course  of  the  opinion  in 
that  case  the  learned  judge  distinguished  between 
those  easements  which  are  continuous— that  is,  self- 
perpetuating,  independent  of  human  intervention  — 
aud  those  which  are  termed  discontinuous  easements, 
the  enjoyment  of  which  can  be  bad  only  by  the  inter- 
ference of  man,  such  as  rights  of  way  or  a  right  to 
draw  water.  In  regard  to  such  latter  kind  of  ease- 
ments upon  a  severance  of  tenements  by  the  owner, 
thej  only  pass  which  are  absolutely  necessary  to  the 
enjoyment  of  the  property  conveyed.  In  (5nrtissy. 
Ayrault  the  same  general  doctrine  is  held.  In  that 
case  it  appeared  that  a  marsh  had  been  drained  by  the 
owner  of  the  whole  tract  by  digging  a  ditch,  which 
carried  the  water  to  other  portions  of  the  tract,  where 
it  made  a  permanent  channel  in  which  the  water 
gathered  in  the  marsh,  flowed  In  a  continuous  stream; 
thus  mutually  benefiting  the  land  drained,  and  the 
lands  through  which  a  supply  of  good  water  was 
thereby  conveyed.  The  owner  of  the  property,  while 
these  reciprocal  benefits  and  burdens  were  in  exis- 
tence and  apparent,  divided  the  tract  into  parcels, 
aud  conveyed  the  parcels  to  different  grantees,  who 
contracted  with  reference  to  the  then  open  and  ap- 
parent condition  of  the  land;  and  It  was  held  that 
such  condition  was  essential  to  the  enjoyment  of  all 
the  lands,  and  especially  to  that  portion  which  by  the 
digging  of  the  ditch  had  been  drained  and  made  good 
available  land.  To  the  same  effect  is  Adams  v.  Con- 
over,  87  N.  Y.  422,  although  that  case  arose  under  an 
alleged  breach  of  covenant  of  warranty  and  of  quiet 
enjoyment  contained  In  the  deed.  It  was  contended 
that  the  covenant  was  broken  because  at  the  time  of 
the  conveyance  of  the  premises,  which  consisted  of  a 
mlll«  a  dam,  aud  a  pond  which  furnished  water-power 
for  the  mill,  they  were  In  a  certain  visible  condition 
in  regard  to  the  height  of  the  dam ;  and  yet  a  right 
existed  in,  and  was  sulMequently  exercised  by  a  third 
party  to  compel  the  lowering  of  such  dam,  the  effect 
being  to  substantially  ruin  the  premises  for  use  as  a 
water-power,  which  was  the  sole  consideration  for 
their  purchase  and  their  chief  value.  The  court  held 
that  the  conveyance  by  metes  and  bounds,  which  In- 
cluded the  dam  and  water-power,  conveyed  the  dam 
as  It  then  stood,  at  its  existing  and  apparent  height. 
The  court  said  that  the  power  of  the  water  thus 
created  and  stored  was  the  essential  and  material 
element  of  value  In  the  mill  property,  which  was  the 
subject  of  the  conveyance,  and  therefore  there  was  a 
breach  of  the  covenant  of  warranty  and  of  quiet  enjoy- 
ment, when  it  was  shown  that  there  was  a  superior 
right  in  a  third  person  to  demand  a  reduction  of  the 
height  of  the  dam,  and  the  lessening  of  the  head  of 
of  water  thereby;  and  It  was  so  determined  because 


of  the  fact  that  substantially  the  whole  value  of  the 
property  depended  upon  continuing  the  height  of  the 
dam  as  It  existed,  openly  and  apparently,  at  the  time 
of  the  conveyance.  Nov.  29,  1887.  Root  v.  WadluuM. 
Opinion  by  Peckham,  J. 

INSURANOB— KBPBB8BNTATIONS— FAUSITV  —  BBTOP- 

PEi*—  An  application  for  insurance,  drawn  by  de- 
fendant's agent,  purported  to  represent  the  age  of  the 
insured,  who  at  the  time  of  making  the  application 
refused  to  make  any  statement  regarding  his  age, 
saying  that  he  did  not  know  it,  and  the  age,  as  re- 
presented, was  in  face  computed  by  the  agent  from 
data  alleged  to  have  been  given  by  the  insured;  but 
the  conclusion  arrived  at  was  not  assented  to  by  the 
Insured,  and  the  application  was  not  read  over  to  him 
before  signature.  Premiums  were  paid  on  the  policy 
for  six  or  seven  years,  when  defendant  repudiated  the 
contract,  on  the  ground  of  misrepresentation  as  to 
age.  Held^  that  the  defendant  was  estopped  from 
setting  up  the  falsity  of  the  statement.  In  the  case 
however  of  life  insurance  policies.  It  Is  the  settled 
doctrine  of  the  modern  cases,  that  where  the  applica- 
tion for  Insurance  Is  drawn  up  by  the  agent  of  the  In- 
surer, aud  the  answers  to  the  interrogations  contained 
therein  are  Inserted  by  him  at  his  own  suggestion, 
without  fraud  or  collusion  on  the  part  of  the  assured, 
the  Insurer  la  estopped  from  controverting  the  truth 
of  such  statements,  or  the  Interpretation  which  It  has 
given  to  the  answers  actually  made  by  the  applicant. 
In  an  action  upon  the  instrument  between  the  parties 
thereto.  Plumb  v.  Insurance  Co.,  18  N.  Y.  892;  Rowley 
V.  Insurance  Co.,  86  Id.  660;  Baker  v.  Insurance  Co., 
64  Id.  648.  It  was  said  in  Dilieberv.  Insurance  Co.,  69 
K.  Y.  260,  that  **  if  a  question  is  not  answered,  there 
is  no  warranty  that  there  Is  nothing  to  answer,  and 
so  in  the  case  of  a  partial  answer,  the  warranty  cannot 
be  extended  beyond  the  answer.  Fraud  may  be  pre- 
dicated upon  the  suppression  of  the  truth,  but  breach 
of  warranty  must  be  based  upon  the  affirmation  of 
something  not  true.'*  As  we  have  before  seen,  no 
fraud  was  proved  or  found,  and  the  defense  must  rest 
upon  the  alleged  breach  of  warranty  alone.  The  rule 
applicable  to  such  a  case  as  the  present  is  well  settled 
In  this  State,  and  was  succinctly  stated  in  Mo  wry  v. 
Rosendale,  74  N.  Y.  368,  as  follows:  '*Tbe  principle 
that  if  the  statements  in  the  application  relied  upon 
as  breaches  of  warranty  are  Inserted  by  the  agent  of 
the  Insurers  without  any  collusion  or  fraud  upon  the 
part  of  the  Insured,  the  insurer  Is  estopped  from  set- 
ting up  their  error  or  falsity  as  a  breach  of  warranty, 
seems  now  well  settled.**  Baker  v.  Insurance  Co.,  64 
N.  Y.  648;  Maher  v.  Insurance  Co.,  67  id.  288;  Rowley 
V.  Insurance  Co.,  36  id.  650;  Insurance  Co.  v.  Wilkin- 
son, 18  Wall.  222;  Insurance  Co.  v.  Mahone,  21  id.  152. 
To  these  might  be  added  Grattan  v.  Insurance  Co,,  80 
N.  Y.  295,  and  Plumb  v.  Insurance  Co.,  18  id.  892.  The 
remarks  of  Miller,  J.,  of  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Insurance  Co.  v.  Wilkin- 
son, supra,  are  so  pertinent  to  the  question  involved 
here  that  a  quotation  at  length  is  deemed  appropriate : 
**  In  the  case  before  us  a  paper  is  offered  in  evidence 
against  the  plaintiff,  containing  a  representation  con- 
cerning a  matter  material  to  the  contract  on  which 
the  suit  is  brought,  aud  It  Is  not  denied  that  he  signed 
the  instrument,  and  that  the  representation  is  untrue. 
But  the  parol  testimony  makes  it  clear  beyond  a  ques- 
tion that  this  party  did  not  Intend  to  make  that 
representation  when  he  signed  the  paper,  and  did  not 
know  he  was  doing  so,  aud  In  fact  had  refused  to 
make  any  statement  on  the  subject.*'  After  stating 
that  when  an  application  Is  prepared  by  the  party 
signing  it,  and  the  insurance  company  has  acted  in 
reliance  upon  its  truth,  and  issued  a  policy,  the  appli- 
cant will  not  be  allowed  to  question  the  truth  of  such 
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Statement,  he  prooeeds :  **  If  however  we  euppose  the 
party  making  the  insurance  to  have  been  an  individ- 
ual, and  to  have  been  present  when  the  application 
was  signed,  and  soliciting  the  assured  to  make  the  con- 
tract of  insurance,  and  that  the  insurer  himself  wrote 
out  all  these  representations,  and  was  told  bj  the 
plaintiff  and  his  wife  that  they  knew  nothing  at  all  of 
this  particular  subject  of  inquiry,  and  that  they  re- 
fused to  make  any  statement  about  it,  and  yet,  know- 
ing ail  this,  wrote  the  representation  to  suit  himself, 
it  ii  equally  clear  that  for  the  insurer  to  Insist  that 
the  policy  is  void  because  it  contains  this  statement 
would  be  an  act  of  bad  faith,  and  of  the  fi:roBsest  in- 
justice and  dishonesty.  And  the  reason  for  this  is 
that  the  representation  was  not  the  statement  of  the 
plaintiff,  and  that  the  defendant  knew  it  was  not  when 
he  made  the  contract,  and  that  it  was  made  by  the 
defendant,  who  procured  the  plaintiff's  singature 
thereto.  It  is  in  precisely  sach  cases  as  this  that  courts 
of  law  in  modern  times  have  introduced  the  doctrine 
of  equitable  estoppels,  or  as  It  is  sometimes  called, 
estoppel  in  pais/*  This  case  was  followed  by  the  same 
court  in  Insurance  Co.  v.  Mahone,  supra,  where  testi- 
mony was  admitted,  under  objection  to  prove  that  the 
answers  in  an  application,  which  it  was  admitted  was 
signed  by  the  assured,  were  not  correctly  entered  by 
the  agent.  The  court  held  it  competent,  saying: 
*'The  testimony  was  admitted,  not  to  contradict 
the  written  warranty,  but  to  show  that  it  was  not  the 
warranty  of  Dilland,  though  signed  by  him.  Prepared 
as  it  was  by  the  company's  agent,  and  the  answers 
having  been  made  by  the  agent,  the  proposals,  both 
questions  and  answers,  must  be  regarded  as  the  act  of 
the  company,  which  they  cannot  be  permitted  to  set 
up  as  a  warranty  by  the  assured."  This  was  held  to 
be  so,  although  the  application  and  answers  were  sub- 
sequently read  over  to  the  assured,  and  he  then  signed 
it.  We  think  the  evidence  in  this  case  brings  it  clearly 
within  the  principle  laid  down  in  the  cases  cited,  and 
that  there  should  be  a  new  trial  of  the  same.  Nov. 
29, 1887.  MUler  v.  PhoBenix  MiU,  Life  Im.  Co,  Opinion 
by  Ruger,  O.  J. 

WaTEB     and      WATBR-C0UB8E8  —  DiySBBION     OV 
BTRBAM—ISSUB  OF  F ACT— BBTOPPBIi.  —  (1)  Plaintiff,  tu 

an  action  for  damages  for  diverting  the  water  of  a 
stream  in  which  it  had  riparian  rights,  introduced 
testimony  that  the  whole  stream  at  times  went 
through  defeudant*8  tail-race  instead  of  taking  its 
natural  course,  and  did  not  return  to  the  stream  until 
it  had  passed  its  property.  Def<>ndant's  testimony 
was,  that  as  there  was  no  fall  in  the  stream,  the  only 
use  plaintiff  had  for  the  water  was  for  domdstic  pur- 
poses, and  for  that  there  was  always  enough.  HeZd, 
that  this  raised  an  issue  which  plaintiff  was  entitled 
to  have  submitted  to  a  jury.  (2)  The  grantor  of  plain- 
tiff was  the  owner  of  the  property  while  defendant 
was  building  his  raceway,  and  knew  he  intended  to 
take  water  from  the  stream,  and  did  not  object  to  it 
in  any  way.  There  was  no  element  of  fraud  in  the  cuse, 
nor  any  evidence  that  plaintiff's  grantor  induced  de- 
fendants to  make  the  expenditure.  Ueld^  that  the 
plaintiff  was  not  thereby  estopped  from  asserting  its 
riparian  rights.  Nov.  29, 1887.  Neto  York  Rubber  Co. 
V.  Roihery.    Opinion  by  Peckham,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISI0N3. 

AGBNOT  —  POWER  OF  ATTORNBY  —  OONVBTANOB  BT 

AGBNT  TO  SELF  —  EJBOTMENT.—  S.  appointed  her  hus- 
band her  attorney  in  fact  to  sell  and  convey  certain 
real  estate.  The  power  of  attorney  whs  filed  for  record 
June  9,  1886.    On  the  same  day  the  husband,  as  at- 


torney, conveyed  the  premises  to  one  Knight,  who 
immediately  recouveyed  to  the  husband.  On  July  9, 
1886,  the  husband  conveyed  to  defendant,  and  on  July 
27, 1886,  8.  conveyed  to  plaintiff:  Held,  that  the  oon- 
veyanoe  to  Knight,  and  by  him  to  the  husband  were 
on  their  face  fraudulent  and  absolutely  void,  and 
coald  be  avoided  by  an  action  of  ejectment.  Such  a 
transaction  cannot  stand.  It  bears  upon  its  face  its 
own  condemnation.  It  is  prima  facU  void,  and  as  be- 
tween the  parties  the  principal  is  not  bound  by  the 
deeds,  and  may  repudiate  the  transaction  and  recover 
the  land.  Public  policy  will  not  tolerate  such  misdoing 
on  the  part  of  an  agent,  and  courts  will  not  stop  to 
inquire  whether  a  fraud  was  intended,  but  looking 
alone  at  the  relation  of  the  parties,  will  upon  that 
relation  appearing,  declare  the  conveyance  invalid. 
Gillett  V.  Pepperoome,  8  Beav.  78;  Whart.  Ag.,  i  282; 
2  Sugd.  Vend.,  chap.  20,  S  2;  Gilbert  v.  Burgott,  10 
Johns.  457;  Claflin  v.  Bank,  25  N.  T.  298;  Obert  v. 
HammeU  18  N.  J.  I«aw,  74;  Miohowd  v.  Girod,  4  How. 
608;  Clute  v.  Barron,  2  Mich.  192.  In  very  many  of  the 
cases  which  have  been  brought  to  the  attention  of  the 
courts  the  agents  or  trustees  have  so  covered  their 
misfeasance  as  to  make  it  necessary  for  the  injured 
party  to  go  into  a  court  of  equity  to  obtain  adequate 
relief.  But  when  the  fraud  appears  upon  the  face  of 
the  papers  or  conveyances,  the  remedy  can  as  well  be 
administered  in  a  court  of  law  as  in  a  oourt  of  equity. 
Thus  in  Claflin  v.  Bank,  cited  above,  an  action  was 
brought  to  recover  upon  three  checks  drawn  by  the 
president  of  the  bank  and  eertlfled  by  its  president  as 
good.  The  defense  that  the  president  committed  an 
abuse  of  his  fiduciary  relation  with  the  bank  was  per^ 
mitted  to  be  shown.  Judge  Selden  said :  '*The  act  of  the 
agent  is  deemed  to  be  unauthorized,  and  the  contract 
Is  void ;  "  and  that  **  there  could  be  no  bona  fide  holder 
of  such  an  instrument,"  for  the  reason  that  the  want 
of  authority  in  the  president  to  bind  the  bank  ap- 
peared on  the  face  of  the  check.  In  Gilbert  v.  Burgott, 
10  Johns.  457,  which  was  a  contest  between  the  grantee 
of  an  unrecorded  deed  and  a  subsequent  grantee  who 
first  placed  his  deed  of  record,  the  court  held  that 
actual  notice  to  the  second  grantee  of  the  existence  of 
the  unrecorded  deed  might  be  shown  in  an  action  of 
ejectment.  Chief  Justice  Kent  held  that  thelactlon  of  the 
subsequent  grantee  In  obtaining  and  recording  a  deed 
when  he  had  notice  of  the  first  conveyance  was  afraud 
upon  the  holder  of  the  unrecorded  deed,  and  he  said : 
**  Fraud  will  Invalidate  in  a  court  of  law  as  well  as  in 
a  court  of  equity,  and  annuls  every  contract  and  every 
conveyance  Infected  with  It."  Obert  v.  Hammel, 
supra,  was  a  case  In  point,  and  the  court  held  in  an 
action  of  ejectment  that  the  sale  and  conveyance 
could  be  avoided  In  a  court  of  law,  citing  several 
English  oases  In  support  of  the  position.  It  is  laid 
down  by  Sugden  on  Vendors  and  Purchasers,  and 
supported  by  numerous  authorities,  that  *'  when  the 
trustee  buying  is  the  trustee  for  sale  the  purchase  is 
absolutely  void."  Chapter  20,  9  2  (8th  Am.  ed.),  p.  680, 
bottom  note  n.  **So  careful,"  said  Mr.  Justice  Man- 
ning, in  the  case  of  People  v.  Township  Board  of 
Overyssel,  11  Mich.  222,  *'  is  the  law  in  guarding  against 
the  abuse  of  fiduciary  relations,  that  it  will  not  permit 
an  agent  to  act  for  himself  and  his  principal  in  the 
same  transaction;  as  to  buy  of  himself,  as  agent,  the 
property  of  his  principal  or  the  like.  All  such  trans- 
actions are  void,  as  it  respects  his  principal,  unless 
ratified  by  him  with  a  full  knowledge  of  all  the  cir- 
cumstances." Mr.  Justice  Chrlstlancy  concurred  with 
Justice  Manning.  Mr.  Justice  Campbell  assented  to 
the  general  doctrine  stated,  that  the  same  person  can- 
not be  vendor  and  purchaser,  because  his  contract 
lacks  the  necessary  element  of  two  partle;*,  but  he 
also  stated  that  **efen  these  contracts  are  not  unlver- 
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■all J  void.  They  are  usuallj  voidable  at  the  option 
of  the  party  defrauded  or  affected,  bat  thej  are  not 
absolutely  void,  except  where  by  reasou  of  the  identity 
of  the  vendor  and  vendee,  a  contract  in  the  eye  of  the 
law  it  impossible."  Railroad  Co.  v.  Dewey,  14  Mich. 
477.  488;  Bheldon  v.  Estate  of  Rice.  30  id.  *.S96.  In 
these  two  cases  the  doctrine  was  again  asserted,  the 
first  being  a  chancery  case,  and  the  other  a  case  at 
law.  In  cases  of  sales  by  executors,  administrators 
and  guardians,  the  statute  expressly  forbids  them  to 
purchase,  directly  or  indirectly,  and  declares  sales 
made  in  violation  of  that  section  void.  How.  St., 
§  0012.  This  statute  was  merely  an  affirmance  of  the 
common  law.  Attention  is  called  by  counsel  for  the 
defendants  to  the  remarks  of  Mr.  Justice  Elmer,  In 
Bunyon  v.  India  Rubber  Co..  24  N.  J.  Law,  475. 
criticising  the  former  decisions  in  that  State  which 
held  that  ejectment  might  be  brought  by  the  heirs  to 
recover  land  fraudulently  conveyed  by  an  administra- 
tor to  himself.  And  in  Obert  v.  Obert,  12  N.  J.  Eq. 
427,  where  it  Is  said  that  '*  there  can  be  no  doubt  that 
according  to  the  decided  weight  of  authority,  the  prin- 
ciple that  a  trustee  cannot  be  the  purchaser  of  the 
trust-estate  is  a  mere  rule  in  equity,  and  that  If  proper 
forms  are  observed  the  conveyance  is  good  at  law.*' 
We  think  that  the  principle  has  a  broader  foundation 
than  a  mere  rule  in  equity.  Mr.  Justice  Cooley,  in 
Sheldon  v.  Rice,  supra,  said :  **The  law  esteems  it  a 
fraud  in  such  a  trustee  to  take  for  his  own  benefit  a 
position  in  which  his  interest  will  conflict  with  his 
duty.**  Mich.  Sup.  Ct.,  Nov.  10.  1887.  McKay  v. 
WiUiama.    Opinion  by  ChampUn.  J. 

Cbiminai«  ulw—tbiai/— interrogation  of  wit- 
ness BT  TRIAL  JUDGE.— While  It  is  the  right  of  a  trial 
judge  to  interrogate  witnesses  when  essential  to  the 
administration  of  justice,  yet  the  practice  of  so  doing, 
except  when  absolutely  necessary,  should  be  discour- 
aged. The  common-law  rule  conferring  arbitrary 
power  upon  trial  Judges  has  been  so  far  modified  by 
the  Code  and  the  advanced  civilization  of  the  age  as 
to  greatly  limit  the  power,  and  in  case  of  its  abuse  a 
reviewing  court  would  not  hesitate  to  give  a  new  trial 
to  the  unsuccessful  party.  The  question  here  pre- 
sented has  not  been  before  this  court  heretofore,  and  is 
one  of  importance,  as  bearing  upon  the  practice  In  this 
State,  and  also  as  affecting  the  authority  and  duties 
of  the  presiding  judge.  It  is  insisted  that  as  public 
prosecutors  are  provided  by  law,and  at  public  expense, 
it  shonld  be  left  to  them  alone  to  conduct  prosecu- 
tions, without  any  suggestions  from  the  court;  that 
the  prosecuting  attorneys  of  the  several  district  courts 
are  selected  by  the  people  with  a  view  to  their  fitness 
and  quallflcation  for  the  position,  and  that  it  Is  the 
spirit  of  the  law  that  trial  Judges  leave  the  matter  of 
presenting  testimony  entirely  in  their  hands.  As  a 
matter  of  practice  in  this  State,  we  think  the  rule 
generally  adopted  by  the  judges  has  been  to  avoid  ex- 
amining witnesses,  and  to  permit  the  case  to  go  to  the 
jury  as  made  by  the  attorneys.  This  of  course  is  sub- 
ject to  the  exception  above  stated,  in  which  case  there 
can  be  no  doubt  as  to  the  right  and  duty  of  a  trial 
judge.  Courts  should  also  see  that  the  examination  of 
a  witness  is  conducted  In  fairness  to  both  of  the  liti- 
gants, and  to  the  witness.  Whether  or  not  the  Judge 
has  the  right  to  go  beyond  this,  under  the  provisions 
of  uur  Criminal  Code,  might  become  a  serious  ques- 
tion. At  common  law  the  right  was  not  questioned. 
In  Whart.  Crim.  Ev.  (8th  ed),  $452,  it  Is  said:  *'The 
trial  court  at  any  period  of  the  examination  may  put 
questions  to  the  witness  for  the  purpose  of  eliciting 
facts  bearing  on  the  issues,  and  the  witness  may  even  be 
called  for  this  purpose,  or  a  witness  not  called  by  the 
parties  may  k>e  called  and  examined  by  the  court.  Nor 
is  the  court,  as  to  evidence,  bound  by  the  role  exclud- 


ing the  leading  questions;  but  an  answer,  not  in  itself 
evidence,  brought  out  by  the  questions  of  of  the  court, 
may  be  ground  for  reversal.'*  This  rule  has  been 
sustained  In  Epps  v.  State,  19  Ga.  102.  See  also  Archb. 
Crim.  PI.  168;  1  Whart.  Ev.,  SS  281,  496;  State  v.  Lee, 
80  N.  C.  484.  Assuming  that  the  rule  above  cited  is 
the  correct  common-law  rule,  the  question  arises,  has 
the  Code  so  far  changed  this  rule  as  to  require  a  rever- 
sal of  the  judgment  in  this  case  upon  the  conduct  of 
the  trial  judge?  As  a  matter  of  law,  we  cannot  say 
that  In  this  case  the  trial  judge  so  far  exceeded  the 
rule  which  Is  claimed  to  have  been  established  by  the 
Code  as  to  require  a  new  trial  for  that  cause  alone. 
While  It  Is  apparent  that  the  course  pursued  by  the 
trial  judge  was  not  prejudicial  to  plaintiff  in  error,  yet 
we  deem  it  proper  to  suggest  that  the  judges  have,  to 
a  very  great  extent,  been  shorn  of  the  arbitrary  power 
conferred  upon  them  by  the  common  law.  It  is  not 
necessary  here  to  refer  to  that  which  is  known  by  every 
student  of  the  law,  that  at  common  law  the  authority 
of  the  trial  judge  was  deemed  to  be  absolute,  and  in 
many  instances  was  greatly  abused.  This  power  has, 
to  some  extent  at  least,  been  removed  by  the  beneficent 
provisions  and  spirit  of  the  Criminal  Code.  The  trial 
judge  must  have  the  right  to  superintend  the  general 
course  of  trials  of  causes  before  him,  as  well  as  the 
conduct  of  counsel  engaged  therein,  but  this  authority 
should  be  carefully  and  moderately  exercised.  The 
judge  should  be  so  absolutely  Impartial  upon  the  trial  of 
a  cause  as  to  give  no  ground  for  suspicion  that  he  has 
any  opinion  upon  the  merits  of  the  cause  on  trial,  and 
the  greatest  care  should  at  all  times  be  ol>served  that 
no  act  or  word  should  escape  which  would  deprive  a 
judge  of  the  well-earned  reputation  of  American  courts 
for  absolute  impartiality.  While,  as  we  have  said,  the 
conduct  of  the  trial  Judge  to  which  objection  has  been 
made  cannot  be  said  to  have  worked  prejudice  to 
plaintiff  in  error,  and  does  not  call  a  reversal  of  the 
case,  yet  we  think  that  where  a  case  presented  Involv- 
ing the  abuse  of  judicial  authority  to  the  prejudice  of 
an  unsuccessful  litigant,  the  reviewing  court  should 
not  hesitate  to  reverse  the  Judgment,  that  a  fair  trial 
might  be  had.  Neb.  Sup.  Ct.,  Nov.  10, 1887.  Fager  v. 
State,    Opinion  by  Reese,  J. 

Criminal  practice— new  trial— miboonduot  of 
COUNSEL.—  At  the  trial  of  the  accused  one  of  the 
counsel  for  the  State  told  the  jury  that  on  a  former 
trial  the  jury  '*  were  not  out  more  than  one  minute  in 
their  deliberations,  when  they  returned  into  court 
with  a  verdict  of  guilty.**  The  district  attorney  per- 
sisted in  reading  to  the  jury,  as  evidence  against  the 
accused,  written  evidence  of  a  witness  which  had  not 
been  put  In.  Held,  on  appeal,  that  where  the  guilt  of  the 
accused  is  clearly  shown  by  his  own  testimony,  such 
error  in  the  proceeding  will  not  call  for  a  reversal. 
For  this  palpable  and  serious  error  we  are  urged  by 
counsel  for  appellant  to  reverse  the  judgment,  and 
award  a  new  trial,  and  reliance  Is  placed  upon  the  re- 
cent cases  of  Martin  v.  State,  63  Miss.  505,  and  Lamar 
V.  State,  64  id.  687.  In  Lamar  v.  State,  the  error  went 
to  the  very  organization  and  competency  of  the  jury, 
the  triers  of  the  issue  joined.  A  juror,  after  evidence 
had  been  received,  was  attacked  by  the  district  at- 
torney on  a  charge  of  having  previously  expressed  his 
determination  to  get  upon  the  jury  and  acquit  the  de- 
fendant. The  juror  was,  as  was  said  In  that  case, 
**  thereby  put  under  bonds,  as  it  were,  to  go  against 
the  prisoner,  In  order  to  free  himself  from  the  charge 
made  against  him.**  The  point  of  that  decision  was 
that  the  act  of  the  State  in  attacking  the  juror  Invali- 
dated the  panel,  and  though  the  defendant  was  clearly 
guilty,  the  judgment  was  not  permitted  to  stand,  be- 
cause it  was  not  supported  by  the  verdict  of  any  jury 
competent  to  tiy  the  issue  joined  between  the  accused 
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aud  the  State.  In  Biartiu  ▼.  State,  the  oonviotioo 
rented  priuoipallj  apou  olroumstantial  evideuce  saf- 
ficieutly  strong  to  uphold  the  verdict,  bat  not  to  con- 
elusive  as  to  enable  us  to  ooufldeutlj  afiftrm  that  a 
verdict  of  guilty  ought  aud  must  have  followed  from 
the  competeut  evidence  alone.  In  neither  of  these 
oases  did  we  depart  from  the  rule  that  where  the  guilt 
of  the  accused  is  dearly  aud  inooutrovertibly  shown 
by  his  own  testimony,  a  mere  error  in  the  pro- 
ceediug  will  not  call  for  a  reversal.  Thomas  v.  State, 
61  Miss.  60.  The  appellant  was  examined  as  a  witness 
in  his  own  behalf,  and  by  his  own  statement  it  is 
clearly  and  unequivocally  shown  that  he  committed 
the  crime  of  which  he  has  been  convicted.  He  in 
effect  avows  his  guilt  as  conclusively  as  though  he  had 
pleaded  guilty  to  the  indictment.  Under  such  circum- 
stances, though  manifest  error  has  intervened,  the 
judgment  must  be  affirmed.  Miss.  Sup.  Ct.,  Nov.  7, 
1887.    Lamar  v.  State.    Opinion  by  Oooper,  C.  J. 

EVIDBNOB  —  DOOCTMBNTART  —  BBOORD    OF  8IONAI« 

SBRViOB  OFFiOBR.—  In  an  action  to  recover  damages 
from  a  railroad  company,  for  injury  to  tobacco  bales 
from  rain,  while  in  its  possession,  a  witness  testified 
that  he  was  a  volunteer  weather  observer,  appointed 
by  the  United  States  government,  and  his  record  of 
the  weather,  on  the  day  the  tobacco  was  in  the  hands 
of  the  defendant,  was  introduced  in  evidence  to  show 
that  it  did  not  rain  on  that  day  until  9: 45  at  night, 
after  the  tobacco  bad  passed  out  of  the  hands  of  de- 
fendant. Held,  that  the  record  of  the  weather  being 
official,  and  made  by  witness  in  the  course  of  his  public 
duty,  was  competent  evidence.  N.  G.  Sup.  Ct.,  Nov. 
7, 1887.  KnoU  v.  Raleigh  A  Q.  R.  Co.  Opinion  by 
Davis,  J. 

Fraud— 8ALB  of  land— rescission.— Where  a  per- 
son is  induced  to  exchange  $8,000  worth  of  land  for 
320  acres  of  land  not  worth  more  than  from  76  cents  to 
$1.25  per  acre  in  another  State,  by  reason  of  the  false 
statement  of  its  value  made  by  a  person  who  is  re- 
presented by  the  owner  as  a  reliable  and  trustworthy 
person,  well  acquainted  with  the  character  and  value 
of  the  land,  he  will  be  entitled  to  have  the  trade  set 
aside  on  the  ground  of  inadequacy  of  consideration 
and  false  representation.  Mere  inadequacy  of  price  is 
not  per  se  ground  for  setting  aside  a  transfer  of  prop- 
erty, yet  it  may  be  so  gross  and  palpable  as  to  amount 
in  itself  to  proof  of  fraud ;  and  this  in  connection  with 
proof  of  imposition  and  misrepresentation  on  the  part 
of  the  purchaser  and  his  agents,  will  be  sufficient  to 
characterize  the  transaction  as  fraudulent  in  a  court 
of  equity.  Reed  v.  Peterson,  91  111.  288.  Here  is  a  gross 
disproportion  between  the  properties  of  the  two 
parties,  and  false  representations  in  reference  to  the 
quantity  and  value  of  the  Wisconsin  land,  which  are 
sufficient  to  bring  the  case  within  the  rules  indicated 
in  Reed  v.  Peterson.  111.  Sup.  Ct.,  Biay  12,  1887. 
WUherwax  v.  Riddle.    Opinion  by  Craig,  J. 

Gift — in  p&ssbnti — oausa  mortis  —  what  oon- 
STirnrBS.—  A  mortgagee  in  extreme  sickness  and  ex- 
pectation of  death,  executed  a  formal  written  satis- 
faction of  mortgage,  and  delivered  it,  together  with 
the  note  and  mortgage,  to  the  mortgagor  (who  was  his 
brother)  as  a  gift,  with  intent  to  discharge  and  satisfy 
the  same.  Subsequently,  but  as  a  part  of  the  same 
transaction,  he  required  the  brother  to  deliver  the 
note,  mortgage  and  satisfaction  to  an  uncle,  for  the 
purpose  of  ascertaining  the  portion  of  personal  prop- 
erty the  brother  would  be  entitled  to,  in  addition  to 
the  value  of  the  gift.  Subsequently  the  mortgagee 
died,  aud  the  note,  mortgage  and  satisfaction  were 
redelivered  to  the  brother  by  the  uncle.  Held,  that 
the  delivery  of  the  note,  mortgage  and  satisfaction  by 
the  mortgagee  oonstituted  a  valid  giftiti  prctsetUior 


causa  mortis.  There  can  be  no  question  but  what  a 
person  of  sound  mind,  even  in  extremis^  may  make  a 
partial  as  well  as  a  total  disposition  of  his  property 
by  will.  The  same  is  true  in  case  of  a  gift  as  to  any 
property  which  is  the  subject  of  gift.  The  mere  fact 
that  he  attempts  at  the  same  time,  and  as  a  part  of 
the  same  transaction,  to  dispose  of  the  whole  of  his 
property,  but  for  some  cause  the  disposition  Is  Ineffec- 
tual as  to  a  part  of  it,  will  not  prevent  its  being  effec- 
tual as  to  the  other  part.  Here  the  matters  of  con- 
veying the  land  to  the  sister,  and  the  directions  for 
disposing  of  the  personal  property,  are  not  within  the 
issues,  and  hence  not  before  us  for  determination.  No 
question  of  creditors  or  other  claimants  is  involved. 
The  only  question  presented  is  whether  what  was  said 
and  done  by  the  intestate  constituted  a  complete 
satisfaction  aud  extinguishment  of  the  note  and  mort- 
gage. A  mortgage  may  undoubtedly  by  way  of  gift  to 
the  mortgagor  completely  satisfy  the  debt,  and  dis- 
charge the  mortgage.  Moore  v.  Darton,  4  De  Gex  A 
S.  517;  Lee  v.  Boak,  11  Grat.  182;  Darland  v.  Taylor, 
62  Iowa,  508;  Carpenter  v.  Soule,  88  N.  T.  251;  42  Am. 
Rep.  248.  Where  a  gift  of  personal  property  is  made 
with  intent  to  take  effect  immediately  and  irrevocably, 
and  is  fully  executed  by  complete  and  unconditional 
delivery,  it  is  certainly  binding  upon  the  donor  as  a 
gift  if  iter  vivos,  even  if  the  donor  at  the  time  is  in 
extremis,  and  dies  soon  after.  Tate  v.  Leithead,  Kay, 
658;  McCarty  v.  Kearnan,  86  111.  292.  But  where  such 
intent  is  not  manifest,  and  the  gift  Is  otherwise  made, 
under  such  circumstances  it  will  ordinarily  be  re- 
garded as  a  gift  causa  mortis.  Rhodes  v.  Cbllds,  64 
Penn.  St.  28,  24;  Qrymes  v.  Hone,  49  N.  Y.  17.  But 
even  such  a  gift  is  not  complete  without  delivery.  Id. ; 
Wilcox  V.  Matterson,  58  Wis.  23;  Brunn  v. 
Sohuett,  59  Wis.  200.  Such  a  gift  may  be  defined 
as  one  made  by  the  delivery  of  personal  property 
by  the  donor  in  his  last  sickness,  and  In  expectation 
of  death  then  Imminent,  and  upon  condition  that  it 
shall  belong  to  the  donee  If  the  donor  dies,  as  antici- 
pated, without  revoking  the  gift,  leaving  the  donee 
him  survlviug,and  not  otherwise.  Rhodes  v.  Childs, 
supra;  Grymes  v.  Hone,  supra;  Ogilvle  v.  Ggllvie,  1 
Bradf.  856;  2  Quar.  Law  Rev.  446;  21  Am.  Law 
Rev.  784,  and  cases  there  cited.  But  even  such  a  gift 
Is  defeated  if  the  donor  survive  such  sickness.  Stanl- 
land  V.  WiUott,  3  Macn.  k  O.  664.  Here  the  intestate, 
as  mortgagee,  actually  delivered  the  note,  mortgage, 
and  satisfaction  to  the  mortgagor  personally  as  a 
present.  True,  the  intestate  subsequently  directed 
the  mortgagor  to  deliver  them  to  the  uncle,  as  he 
directed  Mrs.  Adolph  Heiischel  to  deliver  the  deed 
she  had  received  from  him  to  the  uncle.  But  this 
was  apparently  done  in  order  that  the  uncle  might  the 
better  ascertain  the  value  of  the  land  conveyed,  and 
thus  ascertain  the  difference  in  the  value  of  the  two 
gifts  thus  made,  and  then  divide  the  personal  property 
so  as  to  make  the  gifts  equal.  Under  such  circum- 
stances, in  view  of  the  apparent  absence  of  any  hope 
of  recovery.  It  would  seem  that  the  note,  mortgage, 
and  satisfaction  may  be  regarded  as  so  delivered  to  the 
mortgagor  as  an  absolute  gift  in  prcssetiti.  But  even 
if  there  was  an  absence  of  such  intent  to  make  a  then 
present  and  unconditional  gift,  yet  as  the  delivery  by 
the  donor  was  complete,  and  he  was  at  the  time  In  his 
last  sickness,  and  died  soon  thereafter,  without  revok- 
ing the  gift,  we  must  regard  It  as  a  valid  and  binding 
gift  causa  mortis.  Wis.  Sup.  Ct.,  Nov.  1, 1887.  Hen- 
shell  V.  Maurer.    Opinion  by  Cassoday,  J. 

INJITNCTION  —  TO     RB8TRAIN    CRIMINAL    PROSBOU- 

TI0N8.—  Complainant  was  the  owner  of  certain  picnio 
grounds  within  the  limits  of  defendant  village,  which 
passed  an  ordinance  declaring  public  picnic  grounds  a 
nuisance,  and  providing  a  penalty  for  allowing  their 
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aae  for  pionios,  or  anj  parpoee  wberebj  diiorderlj 
people  are  congregated.  ComplalDautwas  proseouted 
•even  timee  for  violating  the  ordiuanoe,  was  oonvioted 
once,  and  the  other  inits  were  pending.  Held,  that 
where  complainant  had  not  established  the  invalidity 
of  the  ordinance,  eqoity  will  not  interfere  by  Injunc- 
tion to  protect  repeated  acts  of  violation  of  it,  and 
where  there  are  valid  provisions  in  the  ordinance, 
nothing  appearing  to  the  contrary,  it  will  be  presumed 
he  was  prosecuted  under  them.  It  Is  insisted  by  coun- 
sel that  a  court  of  equity  should  restrain  these  prose- 
cutions iu  order  to  prevent  the  multiplicity  of  suits. 
Bills  of  peace  will  lie,  under  some  circumstances,  for 
the  purpose  of  quieting  and  suppressing  litigation.  It 
is  said  however  that  to  entitle  a  party  to  maintain  a 
bill  on  this  ground,  there  must  be  a  right  claimed 
affecting  many  persons;  **for  if  the  right  is  disputed 
between  two  persons  only,  not  for  themselves  and  all 
others  in  interest,  but  for  themselves  alone,  the  bill 
will  be  dismissed.''  2 Story  Eq.  PL,  $867.  In  the  case 
of  West  V.  Mayor,  etc.,  supra,  the  chancellor,  quoting 
from  what  he  had  said  in  Oakley  v.  Mayor,  etc, 
which  was  a  bill  for  injunction  to  restrain  prosecu- 
tion under  the  market  ordinances  of  the  city,  uses  the 
following  language :  **  If  the  objection  to  the  legality 
of  these  ordinances  vras  well  taken,  the  complainant 
has  a  perfect  defense  at  law,  and  this  court  would  not 
gnuit  an  injunction  to  protect  him  against  a  multi- 
plicity of  suits,  until  his  right  to  such  protection  had 
been  established  by  a  successful  defense  at  law,  in 
some  of  the  suits,*'  and  cites  in  support  the  case  of 
Eldridge  v.  Hill,  2  Johns.  Ch.  281,  and  concludes  :  '*  I 
am  not  aware  of  any  case  in  which  this  court  has 
sustained  such  a  bill  to  prevent  the  defendant  from 
suing  at  law,  where  the  rights  of  the  party  depended 
npon  a  question  of  law  merely,  and  where  the  defend- 
ant in  the  case  at  law  must  eventually  succeed  with- 
out the  aid  of  this  court,  if  the  law  is  in  his  favor.*' 
Eldridge  v.  Hill,  sufira,  was  a  bill  for  injunction  to  re- 
strain all  but  one  of  a  series  of  prosecutions  for  the 
erection  and  maintenance  of  a  'nuisance,  and  to  en- 
join the  bringing  of  other  suits  threatened  to  be 
brought  for  its  continuance.  Kent,  C.  J.,  denied  the 
injunction,  saying:  **No  case  goes  so  faras'to  stop 
these  continued  suits  between  two  single  individuals, 
so  long  as  the  alleged  cause  of  action  Is  continued,  and 
there  has  been  no  final  or  satisfactory  trial  or  decis- 
ion at  law  upon  the  merits.**  In  McCoy  v.  Chillioothe, 
8  Ohio,  879,  it  is  held  that  the  repetition  of  actions  for 
trespasses  between  the  same  parties  is  not  that 
multiplicity  of  suits  which  will  induce  a  court  of 
equity  to  interfere  by  injunction.  In  this  case  the  bill 
alleges  the  pendency  of  the  suit  sought  to  be  enjoined, 
but  does  not  show  that  the  complainant  had  estab- 
lished the  invalidity  or  the  ordinance  at  law;  on  the 
contrary,  it  is  shown  that  in  the  only  case  tried  the 
validity  of  the  ordinance  was  sustained  at  law.  If  the 
ordinance  Is  valid,  as  held  by  the  court  imposing  the 
penalty  mentioned,  equity  will  certainly  not  interfere 
to  protect  the  complainant  from  deserved  punishment 
for  its  violation,  nor  because  the  common-law  court 
may  have  erred  iu  its  judgment  as  to  the  complain- 
ant's guilt  or  innocence.  Nothing  could  t>e  more  de- 
trimental to  society,  and  provocative  of  violations  of 
law,  than  for  courts  of  equity  to  interfere  in  such 
cases  by  injunction,  and  thereby  protect  repeated  acts 
in  violation  of  ordinances,  which  might  each  furnish 
new  ground  of  complaint.  While  the  Injunction  con- 
tinued, the  functions  of  municipal  government  would 
be  suspended,  and  irreparable  injury  might  thereby 
ensue.  If  the  municipal  law  be  of  doubtful  validity, 
complainant  cannot  by  his  willful  and  repeated  viola- 
tion of  his  provisions,  each  furnishing  separate'grounds 
for  prosecution,  and  depending  npon  separate  facts, 
create  this  ground  for  equitable  interposition,  with- 


out first  settling  the  validity  of  the  ordinance  in  the 
courts  of  laws.  If  he  fears  prosecution  of  other  suits, 
he  can  refrain  from  the  repetition  of  his  acts  in  viola- 
tion of  its  provisions,  until  the  proper  forum  has  de- 
termined its  Invalidity.  The  case  of  Railroad  Co.  v. 
Mayor,  etc.,  54  N.  T.  159,  cited  by  counsel,  was  a  bill 
to  enjoin  all  but  one  of  seventy-seven  suits  brought 
against  the  railroad  company  for  running  its  trains 
into  the  city  without  a  license  as  provided  by  ordi- 
nance. The  bill  attacked  the  validity  of  the  ordinance, 
and  it  was  held  that  a  demurrer  to  the  bill  was  prop- 
erly overruled,  upon  the  ground  that  had  the  suits  been 
brought  in  a  court  of  record,  they  could  have  been 
consolidated  under  a  statute  authorizing  the  consoli- 
dation of  causes  as  a  matter  of  right,  and  as  the  magis- 
trate's court  in  which  they  were  pending  was  without 
such  power,  and  as  the  prosecution  of  all  at  the  same 
time  separately  would  be  onerous  and  oppressive,  the 
case  was  one  in  the  opinion  of  the  court,  where  equity 
jurisdiction  might  properly  be  invoked  and  exercised. 
This  case  can  have  no  application  here,  nor  does  it 
conflict  with  the  rule  announced  in  West  t.  Mayor, 
etc.,  st^pro,  and  kindred  cases.  The  case  of  Wood  v. 
City  of  Brooklyn,  14  Barb.  425,  relied  on  by  counsel,  is 
clearly  distinguishable  from  the  case  at  bar.  There 
the  ordinance  was  clearly  void  and  provided  for  arrest, 
imprisonment  and  imposition  of  a  fine  for  an  act  the 
complainant  was  clearly  authorized  by  the  statutes  of 
the  State  to  do,  and  it  further  appeared  prosecutions 
had  been  threatened,  but  were  delayed  and  not  com- 
menced against  him,  and  the  court  tound  that  the 
fact  that  the  ordinance  remained  apparently  in  force 
so  that  the  threatened  prosecutions  might  be  brought 
under  it,  and  the  complainant  imprisoned  before  trial, 
injured  his  business,  and  that  therefore  there  being 
no  actual  trespass,  there  was  no  adequate  remedy  at 
law  for  such  injury.  In  the  subsequent  case  of  Davis 
V.  American  Soc,  75  N.  T.  362.  in  which  the  com- 
plainants sought  relief  from  the  enforcement  of  a 
penal  statute  upon  the  ground,  among  others,  that 
they  had  not  in  fact  violated  the  law,  the  Court  of 
Appeals  held  that  a  court  of  law  was  a  proper  forum 
in  which  to  try  that  question,  and  refused  the  relief, 
distinguishing  that  case  from  Wood  v.  City  of  Brook- 
lyn. In  this  case  the  ordinance  Is  not  claimed  to  be 
wholly  Illegal.  That  part  of  the  ordinance  which  pro- 
hibits the  renting  or  permitting  the  use  of  any  yard, 
ground,  etc.,  for  any  purpose  whereby  disorderly  per- 
sons are  congregated,  has  not  received  judicial  con- 
struction, but  it  would  seem  to  fall  clearly  within  the 
general  powers  conferred  by  law  upon  this  corpora- 
tion. If  there  are  several  prohibitions  in  an  ordi- 
nance, some  of  which  are  void,  and  others  valid,  if  a 
penalty  is  provided  applying  to  each  offense  separately, 
the  ordinance  may  be  enforced  as  to  offenses  in  re- 
spect to  which  it  is  valid,  as  If  the  void  portions  had 
been  omitted.  Dill.  Mun.  Corp.,  $  421,  and  note.  The 
biU  is  wholly  silent  as  to  what  portion  of  the  ordinance 
the  prosecutions  complained  of  were  brought  under, 
and  the  presumption  would  be  that  they  were  prose- 
cuted under  the  valid  ordinance.  This  clearly  distin- 
guished this  case  also  from  Wood  v.  City  of  Brooklyn, 
and  authorities  of  like  Import.  III.  Sup.  Ct.,  Nov.  11, 
1887.  Jbyer  v.  ViUage  of  Desplaifies,  Opinion  by 
Shope,  J. 

InNKBBPBB  —  OirJSSTS  —  bund  at    liquor    liAW.— 

Persons  who  resort  to  an  inn  on  the  Lord's  day  for  the 
purpose  of  procuring  and  drinking  liquor  are  not 
guests  within  the  meaning  of  the  ** screen"  liquor 
law.  Com.  T.  Hogau,  140  Mass.  289.  Mass.  Sup.  Jud. 
Ct.,  Nov.  22, 1887.  CommonweaUh  v.  Moore,  Opinion 
by  Morton,  C.  J. 

INSURANOB— LIFE— PAYMENT  TO  PBR80N  PRODUCING 

POLICY.—  Suit  on  a  policy  of  life  Insurance,  under  the 
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system  known  as  '*  ludustrlal  lusuranoe.*'  Sobaffer, 
the  plaintiff  below,  is  tbe  beneficiary  named  in  the 
written  application,  which  was  made  part  of  the  policy. 
The  fifth  condition  of  the  policy  provided  that  *'  the 
production  by  the  company  of  this  policy,  and  a  receipt 
for  the  sum  assured,  signed  by  any  person  furnish- 
ing: proof  satisfactory  to  the  company  that  he  or  she 
is  the  beneficiary,  or  an  executor  or  administrator, 
husband  or  wife,  or  relative  by  blood,  or  connection 
by  marriage,  of  the  assured,  shall  be  conclusive  evi- 
dence that  such  sum  has  been  paid  a  nd  received  by 
the  person  or  persons  lawfully  entitled  to  the  same, 
and  that  all  claims  and  demands  upon  said  company 
under  this  policy  have  been  fully  satisfied.  Held,  that 
payment  to  the  daughter  of  the  insured,  who  produced 
the  policy  and  the  premium  receipt-book,  and  her 
receipt,  constituted  a  complete  defense  to  the  com- 
pany against  any  claim  of  tbe  beneficiary  named  in 
the  application.  The  authorities  are  oonfiicting,  but 
there  are  a  number  of  well-considered  cases  which  hold 
that  where  a  person  who  has  obtained  an  Insurance 
upon  his  life,  for  the  benefit  of  children  or  others, 
keeps  the  instrument  himself,  and  alone  pays  the  pre- 
miums, the  beneficiary  has  no  vested  rights  in  the 
policy,  and  the  insurer  has  the  right  to  surrender  It, 
and  take  out  a  new  policy  payable  to  other  beneficiaries. 
In  some  cases  the  distinction  Is  taken  that  where, 
after  the  policy  is  taken  out,  It  Is  delivered  to  the 
beneficiary,  or  to  some  one  In  trust  for  him,  the  right 
to  it  thereby  becomes  vested  in  the  beneficiary.  This 
was  the  condition  in  Fortescue  v.  Bamett,  8  Mylne  & 
K.  36.  See  Garner  v.  Insurance  Co.,  82  Alb.  Law  J. 
91;  Insurance  Co.  v.  Stevens,  19  Fed.  Rep,  671;  Bar- 
ton V.  Insurance  Cow,  3  Atl.  Rep.  627.  In  Landrum  v. 
Knowles,  22  N.  J.  Eq.  694,  the  Insurance  was  stated  In 
the  policy  to  be  for  the  sole  use  of  the  children  of  the 
policy-bolder;  and  it  was  held  by  the  chief  Justice,  in 
delivering  the  opinion  of  the  Court  of  Appeals,  that 
after  the  death  of  the  insured,  this  was  as  complete  a 
transfer  as  that  to  the  trustees  in  Fortescue  v.  Bar- 
uett,  supra.  But  here  it  will  be  seen  that  there  is  no 
such  condition  or  provision  in  the  policy,  and  it  does 
not  appear  how  the  beneficiary  named  In  the  applica- 
tion could  have  any  equity  to  require  the  insured  to 
keep  the  policy  alive,  or  to  control  it  in  any  way 
during  the  life  of  the  Insured.  All  tbe  cases  agree  that 
tbe  contract  in  the  policy  must  govern.  There  Is  no 
contract  or  agreement  to  pay  to  the  beneficiary  named 
in  the  application.  The  contract  In  the  policy  ex- 
pressly Is  to  pay  to  the  i>erson  or  persons  named  in 
condition  five  of  the  policy  before  recited,  and  In  tbe 
manner  therein  specified.  Conceding  that  the  bene- 
ficiary named  in  the  application  has  a  vested  interest 
in  the  policy,  he  holds  it  In  accordance  with  and  sub- 
ject to  the  conditions  of  the  contract  contained  In  the 
policy.  Condition  fire  of  the  policy  must  In  that  view 
operate  as  an  appointment,  both  by  the  assured  and 
the  beneficiary,  of  persons,  any  of  whom  are  author- 
ized to  recived  payment  of  the  sum  agreed  to  be  paid. 
The  company  has  paid  In  strict  accordance  with  that 
condition,  and  Is  thereby  discharged  under  Its  express 
terms,  from  further  liability.  The  purpose  and  object 
of  this  kind  of  insurance  seem  to  require  the  payment 
to  be  madie  In  that  way,  and  It  should.  In  good  policy, 
be  upheld.  N.  J.  Sup.  Ct.,  Nov.  8,  1887.  State  v. 
Schcijfer.    Opinion  by  Van  Syckel,  J. 

LiBBIi  AND  SLANDER— OHAROB  OF  CRIMS.—  A  Charge 

that  a  postmaster  had  detained  and  broken  open  mall 
matter  imputes  to  him  an  act  which  If  done,  consti- 
tutes an  indictable  ofliense  under  the  laws  of  the 
United  States,  involving  moral  turpitude  and  Infa- 
mous punishment,  and  the  publication  of  such  charge 
is  actionable  as  slander.  The  words  which  the  com- 
plaint alleges  tbe  defendant  spoke  of  the  plaintiff  as 


postmaster,  while  he  held  that  office,  unquestionably 
Imputed  to  him  dishonest  and  corrupt  acts  done  In 
bis  office,  which  In  their  nature  imply  moral  tnrpitude, 
and  work  social  degradation.  They  charge  acts  to 
have  been  done  by  the  plaintiff,  which  if  done  const!., 
tute  a  gross  breach  of  official  faith  atid  duty  and  a  de- 
grading and  infamous  offense  under  tbe  laws  of  the 
United  States,  punishable  by  fine  and  Imprisonment 
at  hard  labor,  and  which  renders  the  offender,  if  he  be 
a  postmaster,  forever  Incapable  after  conviction  of 
holding  that  office.  Such  imprisonment  is  infamous 
under  the  laws  of  the  United  States,  and  the  dis- 
qualification to  hold  office  Is  certainly  a  punish meut 
that  implies  disgrace  and  infamy.  It  fixes  upon  the 
convicted  party  a  stigma  of  disgrace  and  reproach  in 
the  eyes  of  honest  and  honorable  men  that  continues 
for  life.  It  is  difficult  to  conceive  of  a  punishment 
more  galling  and  degrading  In  this  country  than  dis- 
qualification to  hold  office,  whether  one  be  an  office 
seeker  or  not.  Here  generally  all  honest  men  are 
eligible  to  office,  to  share  in  the  honors  and  emolu- 
ments incident  to  it.  How  great  the  standing  disgrace 
that  one  cannot,  because  of  crime  that  imputes  cor- 
ruption in  office.  McKee  v.  Wilson,  87  N.  C.  801; 
Ex  parte  Wilson.  114  U.  S.  417;  6  Sup.  Ct.  Rep.  985; 
Mackinv.  U.S.  117  U.  S.  848;  6  Sup.  Ct.  Rep.  777; 
Ex  parte  Bain.  121  U.  S.  1;  7  Sup.  Ct.  Rep.  781;  Rev. 
Stat.  U.  S.,  fS  8890,  3892;  U.  S.  v.  WaddeU,  112  U.  S.  82; 
5  Sup.  Ct.  Rep.  36.  N.  C.  Sup.  Ct.,  Nov.  7,  1887. 
Harris  v.  Terry,    Opinion  by  Davis,  J. 

MaRRIAOB—AGTION  for  IX>88  of  HOUSKHOIiD  SXR- 

TiCBS  OF  wiFR.— Although  a  married  woman  may  re- 
cover for  such  injuries  as  are  personal  to  herself,  the 
services  rendered  by  her  in  the  household  in  discharg- 
ing the  ordinary  duties  of  a  wife  belong  to  her  hus- 
band, and  the  loss  of  such  services  occasioned  by  an 
injury  to  her  is  his  loss,  for  which  he  only  can  re- 
cover. Counsel  for  the  city  makes  the  broad  claim, 
that  because  she  was  a  married  woman,  her  time  and 
service  belonged  alone  to  her  husband,  and  that  a  lia- 
bility for  tbe  same  could  only  arise  In  his  favor.  The 
common-law  rule  that  the  husband  and  wife  are  one 
person,  and  that  he  has  the  exclusive  right  to  the  la- 
bor, service  and  earnings  of  the  wife,  has  been  wisely 
and  radically  changed.  A  positive  enactment  of  our 
Legislature  has  removed  many  of  the  restraints  and 
disabilities  of  coverture,  and  it  contains  a  provision 
that  *'any  married  woman  may  carry  on  any  trade  or 
business,  and  perform  any  labor  or  service,  on  her 
sole  and  separate  account;  and  the  earnings  of  any 
married  woman  from  her  trade,  business,  labor,  or 
service  shall  be  her  sole  and  separate  property,  and 
may  be  used  and  Invested  by  her  In  her  own  name.** 
It  also  prescribes  that  she  may  sue  to  protect  and  en- 
force her  rights  in  the  same  manner  as  If  she  were  un- 
married. Gen.  Stat.,  ch.  62,  $  4-  It  follows  from  this 
that  the  time  and  services  of  the  wife  do  not  neces- 
sarily belong  to  the  husband,  nor  doc^  an  Injury  which 
causes  the  loss  of  such  time  and  service  necessarily 
accrue  to  him.  At  least  a  portion  of  her  time  may  be 
given  to  the  labor  or  business  done  on  her  sole  and 
separate  account.  The  profits  or  earnings  of  such 
busmess  or  labor  are  her  sole  and  separate  property, 
and  cannot  be  appropriated  or  controlled  by  her  hus- 
band without  her  consent.  So  far  then  as  she  Is  de- 
prived of  these  she  suffers  a  loss  which  is  personal  to 
herself,  for  which  she  alone  can  recover.  The  fact 
that  she  is  partially  or  wholly  dependent  upon  the 
husband  for  support  does  not  abridge  her  right  of  ac- 
tion, nor  transfer  to  him  that  which  accrued  solely  to 
her.  Notwithstanding  this,  we  are  compelled  to  hold 
that  the  Instruction  was  prejudicially  erroneous.  The 
duty  devolves  upon  the  husband  to  take  care  of  and 
provide  for  the  wife,  and  he  Is  entitled  to  her  society. 
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and  to  her  eervioe*  other  than  those  performed  on  her 
sole  and  separate  acoonut.  If  be  if  deprived  of  these 
serTices  in  oonsequenoe  of  an  injury  Inflicted,  the  loss 
is  his,  and  the  rifrht  of  action  therefore  exists  in  him. 
The  role  fixing  the  liability  for  the  services  of  a  mar- 
ried woman  is  fairly  stated  in  a  case  which  arose  and 
was  tried  in  New  York,  where  a  statute  exists  substan- 
tially like  ours.  It  was  held  that  *'  the  services  of  the 
wife  In  the  household,  in  the  disobarice  of  her  domes- 
tic duties,  still  belong  to  the  husband,  and  in  rendering 
such  serrice  she  still  bears  to  him  the  common-law 
relation.  So  far  as  she  is  injured  so  as  to  be  disabled  to 
perform  such  services  for  her  husband,  the  loss  is  his, 
and  not  hers;  and  for  such  loss  of  service  he,  and  not 
she,  can  recover  of  the  wrong-doer.  But  when  she 
labors  for  another,  her  service  no  longer  belongs  to 
her  husband,  and  whatever  she  earns  in  such  service 
belongs  to  her  as  if  she  were  a/eme  sole ;  and  so  far  as 
she  is  disabled  to  perform  such  service  by  any  injury 
to  her  person,  she  can  in  her  own  name  recover  com- 
pensation against  the  wrong-doer  for  such  disability 
as  one  of  the  consequences  of  the  injury,  *  •  * 
and  the  money  recovered  shall  be  her  sole  and  sepa- 
rate property."  Brooks  v.  Sohwerin,  64  N.  Y.  843; 
Minick  y.  City  of  Troy,  19  Hun,  253;  Railroad  Co.  v. 
Dunn,  52  111.  260:  Townsdin  v.  Kutt,  19  Kans.  282;  2 
Sath.  Dam.  723.  In  the  present  case  the  court  ignored 
the  distinction,  and  in  effect  instructed  the  jury  that 
the  city  was  liable  to  Mrs.  Agan  for  all  the  time  which 
had  been  lost  by  reason  of  her  injury,  although  it  ap- 
peared that  a  large  part  of  It  had  been  devoted  to 
the  domestic  duties  of  the  household.  If  the  instruc- 
tion had  limited  her  right  of  recovery  to  the  injury 
which  accrued  to  her,  or  had  directed  that  she  could 
not  recover  for  the  loss  which  her  husband  sustained 
by  reason  of  her  inability  to  discharge  the  ordinary 
duties  of  a  wife,  no  prejudice  would  have  resulted. 
The  jury  were  directed  to  allow  for  the  loss  of  time, 
regardless  of  whether  she  was  engaged  in  a  business 
of  her  own,  or  was  performing  labor  or  service  on  her 
sole  and  separate  account.  (Jnder  the  testimony  and 
olroumstances  of  the  case  the  instruction  was  errone- 
ous. Thomas  v.  Town  of  Brooklyn,  58  Iowa,  438. 
Nov.  6,  1887.  City  of  Wyandotte  v.  Agan.  Opinion 
by  Johnston,  J. 

♦ 

OUR  NEW  YORK  LETTER, 

THE  New  Year  finds  four  new  judges  established  on 
the  bench  of  our  metropolitan  courts  of  record. 
Hon.  Morgan  J.  0*Brlen  succeeds  to  the  place  re- 
cently left  warm— I  might  say  hot— by  Judge  Dono- 
hue.  No  judge  ever  worked  harder  in  the  discharge 
of  his  duties  and  for  a  renomlnation  than  he.  He 
put  aside  the  ermine  with  great  reluctance,  and  dur- 
ing the  entire  period  of  his  incumbency  never  forgot 
his  politics,  his  friends,  or  his  Hall.  But  his  politics, 
friends  and  Hall  were  not  strong  enough  to  carrj 
him,  for  he  likewise  had  enemies— bitter  ones,  some 
of  them — and  they  arose  In  their  might  and  slew  him. 
Judge  0*Brien  Is  a  man  of  whom  good  things  are  ex- 
pected. He  is  not  more  than  five  and  thirty,  but  was 
when  appointed  corporation  counsel  a  few  months  ago 
the  possessor  of  a  large  and  important  practice,  and 
enjoyed  the  reputation  of  being  a  good  all-round  lav»- 
yer. 

Judge  Lawrence  succeeds  himself  despite  the  efforts 
of  those  who  felt  aggrieved  by  his  excise  decisions  to 
defeat  him.  His  retention  is  a  matter  of  congratula- 
tion by  members  of  the  bar  and  laymen  as  well.  The 
defeat  of  Judge  Earnest  Hall  for  re-election  to  the 
bench  of  the  City  Court  is  generally  regretted,  espec- 
ially as  the  successful  candidates  in  this  branch  of  the 
judiciary  were  comparatively  obscure  lawyers  who 
hare  their  reputations  to  make. 


No  retiring  surrogate  of  this  county  ever  handed 
the  probate  seals  to  a  successor  with  greater  honor  or 
more  respected  than  Hon.  Daniel  G.  Rollins,  who  at 
once  becomes  the  associate  of  the  leader  of  our  bar, 
Mr.  James  0.  Carter.  He  probably  put  in  more  hours 
of  work  every  week  of  his  term  than  any  lawyer  in 
this  city,  and  disposed  of  more  important  will  cases 
than  any  probate  judge  in  this  country.  His  decisions 
have  rarely  been  disturbed,  and  the  widow  and  the 
orphan  have  often  had  cause  to  rise  and  call  him 
blessed.  He  retires  with  the  pigeon-holes  of  bis  desk 
cleared,  and  Saturday  filed  his  decisions  in  the  last 
two  important  cases  awaiting  determination.  The 
first  was  in  the  Stevens  will  case,  in  which  Mrs.  Paran 
Stevens  sought  to  have  her  co-executor,  her  daugh- 
ter's husband,  removed.  The  proceedings  were  at- 
tended with  great  bitterness  on  both  sides,  which 
finally  Involved  the  counsel,  ex-Judge  Noah  Davis  and 
Mr.  Burrill.  The  defense  was  a  genenil  mother-in- 
law,  and  the  court  sustained  the  plea. 

The  other  was  the  famous  Paine  will  case,  which 
had  many  sensational  features,  not  the  least  interest- 
ing of  which  was  the  finding  of  a  handkerchief  con- 
taining nearly  $400,000  in  greenbacks,  the  property  of 
the  testator,  who  was  an  eccentric  miser,  who  made 
an  obscure  but  enterprising  lawyer  his  sole  heir. 
Paine  lived  in  a  miserable  attic,  depriving  himself  of 
the  necessities  of  life,  that  his  hoard  might  daily 
grow.  The  will  was  contested  as  a  forgery  and  for 
other  reasons.  The  decision  finds  that  the  will  was 
genuine;  that  there  was  no  fraud,  but  holds  that  the 
testator  had  not  the  testamentary  capacity  to  make  it 
valid.  This  decision  Is  discouraging  to  eccentric 
misers  and  obscure  and  enterprising  lawyers,  but  is 
full  of  joy  to  sundry  relatives  wBo  discovered  their 
kinship  after  they  heard  of  the  old  man's  death.  The 
heir  under  the  will  had  the  good  luck  to  die  before 
the  decision  was  filed. 

I  heard  a  most  remarkable  will  story  recently,  the 
truth  of  which  is  vouched  for  by  my  informant.  All 
rights  are  reserved.  Authors  and  playwrights  in- 
fringing will  be  prosecuted  to  the  full  extent  of  what 
should  be  the  law.  About  a  fortnight  since  I  had  oc- 
casion to  require  a  number  of  photographs  of  exhibits 
for  use  in  a  certain  trade-mark  suit  which  I  was  about 
to  bring.  Not  desiring  to  entrust  to  a  clerk  the  ar- 
rangement of  the  necessary  details,  I  went  myself  to 
the  gallery  of  a  down-town  photographer  who  makes 
a  specialty  of  legal  and  commercial  photographs,  and 
saw  my  convincing  evidence  unloaded  from  a  truck. 
The  operator  was  a  genuine  old  three-ply  Yankee, 
who  used  to  travel  through  New  England  with  a  gallery 
on  wheels.  In  the  intervals  between  the  development 
of  the  negatives,  the  operator  entertained  me  with  the 
recital  of  some  of  his  lego-photographic  experiences. 
**  Last  year,  about  this  time,*'  said  he,  '*  a  young  law- 
yer came  in  here,  and  asked  me  if  I  could  take  a  pho- 
tograph of  a  legal  instrument.  I  didn't  ask  him  no 
questions  —  I  know  my  business  too  well  — but  just 
told  him  that  was  my  particular  specialty.  He  showed 
it  to  me  without  taking  his  band  off  it.  I  saw  them 
familiar  words,  *  In  the  name  of  God.  Amen,'  and  I 
knew  it  was  a  will.  To  all  appearances  it  had  not 
been  signed  or  witnessed.  I  didn't  ask  no  questions, 
'cause  I  know  my  business  too  well.  Young  Mr. 
Blackstone  almost  whispered  when  he  told  me  that 
he  had  good  reason  to  believe  that  the  will  had  been 
both  executed  and  witnessed,  and  said  he  thought 
the  signatures  had  been  erased.  He  wanted  to  know 
if  I  could  not  enlarge  the  hull  business  five  times. 
*Yes,  counsellor,' says  I,  'I  kin  enlarge  it  six  times, 
but  the  paper  there  where  the  signatures  ought  to  be 
Is  as  smooth  as  the  bottom  of  a  baby's  foot.  I  whs 
examinln'  It  with  a  pretty  strong  glass.  There  aint 
no  erasures,  counsellor,'  says  I, '  not  as  I  thinks  any- 
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how,  but  ihey  may  have  been  aomething  else,*  *  What?  * 
says  he.    *  ChemicaU/  sajs  I,  *  and  maybe  the  old  de- 
teotlTe  '11  oatoh  outo  it.    I  oall  the  leut  in  that  there 
oamera  the  old  detective,  audhe'i  doue  lome  dread- 
ful flue  work,  as  more  'o  one  Wall  street  lawyer  '11 
tell  yon.    Excuse  me  a  moment,  sir,  whilst  I  go  out 
and  look  at  that  last  negative  o'  yourn.'    Well,  as  I 
was  goiu*  to  say,  I  happened  to  look  over  where  the 
young  lawyer  sot;  'twas  over  there  by  that  boxyon're 
on,  and  he  was  white  as  a  sheet,  and  perspirin'  like  a 
hurdle-Jumper.    He  evidently  didn't  take  no  stock 
in  my  chemical  theory,  and  saw  his  case  topplin.*    I 
never  see  it  done  afore,  and  it  was  only  kind  of  an 
idea  of  mine  that  them  chemicals  might  be  betrayed 
by  the  old  detective.    I  placed  the  will  over  against  a 
dark  background,  and  I  can  see  them  words  now  with 
the  red-ink  line  underneath,  *  In  the  name  of  God. 
Amen.'    Just  as  I  was  about  to  take  the  cap  off,  and 
let  the  old  detective  get  in  his  work,  I  says  to  him, 
just  as  I  did  to  yon  a  minute  ago:  *  Ck>nnsellor,  don't 
walk  'round  whilst  the  plate's  exposed,  as  you'll  be 
liable  to  shake  the  floor  and  spoil  the  outline.'    They 
wa'n't  no  use  in  that  remark,  for  he  sot  there  like  a 
marble  statue,  with  his  eyes  glued  onto  that  will. 
Well,  I  let  her  go.    The  day  was  a  little  dark,  and  the 
exposure  was  rather  long.    Say,  counsellor,  from  the 
way   that  young  fellah  breathed,  yon  'd  thought  a 
Stateu  Island  ferryboat  was  trying  to  make^port  in  a 
fog.    I  bad  just  pulled  out  the  slide,  and  was  going 
over  to  the  dark  room  there,  when  he  Jumped,  and 
caught  me  by  the  coat,  as  though  he  thought  I  was  a 
goiu'to  get  away  with  the  hull  estate.    He  could 
hardly  speak  for  a  moment,  but  I  didn't  say  nnthin' ; 
I  know  my  business  too  well.    Finally  says  he :  *  Old 
man,  I  aiiit  got  much  faith  in  that  chemical  theory  o' 
yourii,  but  if  you  can  make  them  names  come  out  in 
them  three  spaces  it  will  be  worth  $600  to  you  and  a 
gold  watch  and  chain  besides;  and  say,  old  man,  it  '11 
make  me  a  fortune  and  reputation.*    *  Counsellor,' 
says  I,  *  I'll  do  my  best;  I  alius  do;  I  bin  doin'  it  in 
this  business  for  over  thirty  years.'    I  went  into  the 
developin'  room,  and  commenced  to  pour  my  differ- 
ent medicines  over  the  negative.    Counsellor,  them 
were  pretty  nervous  minutes  for  me.    I  don't  pick 
$500  and  a  gold  watch  off  every  negative.    After  a 
while  I   thought  I  could   see   some    irregular  lines 
growin'  into  them  spaces,  and  then,  counsellor,  sure 
as  I  stand  here,  them  three  names  came  out  like 
the  writin'  on  the  wall.    I  was  afraid  they  would  fade 
away,  but  I  poured  a  little  nerveatic  acid.    Yes,  I 
pick  up  a  little  lawyer  Latin  here  in  the  gallery.  Well 
I  took  it  out  and  showed  it  to  him.    'The  detective 
gut  'em,'  says  I.    I  wish  yon  could  have  seen  bis  face 
as  he  glanced  at  my  plate.    He  turned  red  and  white 
by  times.    Yes,  the  names  were  there  to  stay— John 
T.  Wells,  8.  H.  Shaw,  and  Nathan  Davis.    Vm  not 
giviu'  away  the  real  names;  I  know  my  busines  too 
well,  but  there  they  were.     He  only  stopped  long 
enough  to  ask  when  the  prints  would  be  done,  and 
then  went  down  them  stairs  like  a  bank  cashier  on 
his  way  to  Canady.    The  next  day  he  kim  back  and 
got  his  prints,  and  brought  an  affidavit  for  me  to 
sign.    I  signed  it  and  swore  to  it.    He  give  me  his 
card,  and  said  I'd  hear  from  him.   I  did.  He  brought 
me  $500  and  this  here  gold  watch.    He  then  told  me 
that  another  will  had  been  offered  for  probate,  in 
which  a  property  of  over  half  a  million  was  given  to  a 
cousin  of  the  testator.    Two  children  were  cut  off 
with  $6,000  each.    The  second  will  gave  tbe  entire 
property  to  the  children,  and  was  executed  two  or 
three  months  before  tbe  testator's  death.    The  young 
lawyer  said  that  the  cousin,  not  daring  to  destroy  the 
second  will,  caused  tbe  signatures  to  be  removed  by 
chemicals.    The  young  counsellor  made  short  work  of 
that  case.    It  wasn't  tried.    He  simply  gave  one  of 


them  photographs  and  a  copy  of  the  affidavit  to  the 
other  lawyer.  It  never  got  into  the  papers  as  I  know 
of,  and  a  big  scandal  was  prevented.  That  young  fel- 
lah told  me  his  fee  was  $25,000.  Don't  you  think  that 
was  rayther  a  full  charge  for  a  young  lawyer?  All  the 
same,  it  made  a  very  merry  Xuibb  for  my  boys  and 
girls  over  in  Hoboken." 

DpMOT  Enmot. 

CORRESPONDENCE. 

Thb  Shakp  caek. 
ESdUor  of  fhe  AVbany  Law  Journal : 

It  is  no  more  than  an  act  of  common  fairness  to  the 
Court  of  Appeals  for  some  one  to  point  out  an  error 
into  which  a  self- constituted  appellate  court,  consist- 
ing of  an  anonymous,  one  **  E.  B.  R.,"  has  fallen,  in  a 
letter  lately  published  in  the  Tribune. 

It  is  rather  amusing  to  find  so  infallible  (?)  a  court 
of  review  (as  E.  B.  R.  evidently  considers  himself  to 
be)  making  tbe  same  mistake,  for  which  he  so  vigor- 
ously denounces  the  tribunal  on  which  he  is  sitting  in 
judgment  for  its  decision  in  the  Sharp  case,  viz.,  mis- 
reading the  law. 

In  his  deliverance  Just  referred  to*  he  says  of  the 
Court  of  Appeals  in  support  of  a  sneer  at  its  ability : 
'*  For  In  the  celebrated  SchuUing  cases  the  court,  on 
precisely  the  same  facts  gave  one  man  (Hardt)  his 
money  and  turned  the  other  man  (Darobmanu)  out 
of  court—and  it  did  it  too  in  the  same  volume,  and 
almost  on  the  same  page.  Read  the  opinions,  Mr.  Edi- 
tor.   You  will  find  them  in  86  N.  Y.  022-025." 

Now  will  it  be  credited  that  E.  B.  R.  is  so  ignorant  of 
the  English  language  that  he  cannot  understand  plain 
words?  But  he  must  fall  back  upon  the  pitiful  excuse 
of  ignorance,  if  he  is  to  be  acquitted  from  the  graver 
charge  of  Intentional  misrepresentation.  The  very 
pages  ho  refers  to  contradict  in  express  words  his 
statement  Just  quoted. 

Instead  of  the  facts  being  **  precisely  the  same," 
those  pages  show  they  were  exactly  the  opposite.  In 
tbe  one  fraud  was  proved ;  in  the  other  it  was  not. 
That  difference  was  found  by  the  trial  court,  whose 
decision  on  the  facts  was  binding  on  the  Court  of  Ap- 
peals, as  £.  B.  R.  well  knows  (if  he  is  a  lawyer). 

It  is  simply  inconceivable  how  any  man  (if  he  be  a 
lawyer)  can  so  misread  a  plain  case.  I  would  add, 
that  to  avoid  any  possibility  of  error  In  my  own  state- 
ment, I  have  carefully  examined  the  original  appeal 
books  in  these  two  cases.  The  decision  in  theHardt  case 
(by  Judge  Van  Brunt)  was  put  on  the  express  ground 
that  the  facts  differed  from  the  Dambman  case.  The 
General  Term  affirmed  each  cas<),  stating  explicitly 
that  the  reason  for  the  creditor  Hardt  being  success- 
ful, when  creditor  Dambmann  was  not,  was  because  of 
that  difference  in  the  facts.  Now  when  this  incorrect 
statement  of  E.  B.  R.  on  one  point  is  thus  demon- 
strated, it  will  readily  occur  to  most  people,  that  pos- 
sibly his  criticisms  upon  the  Court  of  Appeals  for  its 
decision  in  the  Sharp  case  may  be  equally  unfounded. 
I,  for  one,  should  not  be  inclined  to  rely  on  the  opin- 
ion of  E.  B.  R.  on  a  grave  constitutional  question,  if 
he  makes  so  glaring  an  error  in  an  ordinary  law-suit. 
I  shall  not  sign  my  name,  because  this  gentleman 
makes  the  charge  that  a  man  who  defends  the  Court 
t>f  Appeals  from  unjust  criticism  does  so  '*to 
curry  favor  with  the  court.*'  I  am  not  Its  champion, 
have  no  such  desire,  but  do  not  doubt  he  would  make 
the  charge  against  me;  for  the  man  who  is  afraid  to 
make  his  attack  on  a  court  openly  over  his  own  sig- 
nature, the  man  who  hides  l>ehind  false  initials,  is  the 
vei7  man  of  all  others  to  misconstrue  the  motives  of 
him  who  signs  his  name. 
I  am  ready  however  to  exchange  cards  with  E.  B.  R. 

in  public  or  private,  if  he  so  desires. 
Deo,  14, 1887.  X.  Y.  Z. 
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Albany^  January  21,  1888. 


CURRENT  TOPICS, 

AS  we  pride  ourselves  on  knowing  all  the  lan- 
guages spoken  in  Great  Britain,  we  are  ex- 
tremely mortified  at  a  typographical  error  that  crept 
into  Mr.  Goudy's  article  on  the  Scottish  procedure, 
antey  page  4.  In  the  second  column,  sixth  line 
from  the  bottom,  for  *'geind  causes"  read  teind 
«,  u  0.,  tithe  causes. 


The  Holland  Society  of  New  York  had  a  sumptu- 
ous dinner  last  week.  It  was  our  own  fault,  this 
tmie,  that  we  were  not  present.  We  peruse  with 
watering  mouth  the  Spijskaarty  and  with  watering 
eyes  the  Hnl-dronken,  We  cannot  read  the  former, 
inasmuch  as  it  is  not  in  chop-house  French,  but  we 
should  have  eaten  and  drunken  right  through  it  on 
trust,  encouraged  by  the  example  of  so  many  good 
Dutchmen,  and  by  a  few  suggestive  resemblances, 
such  as  "oesters,"  **snippen,"  **Yorksche  ham," 
**  podding."  '*  Mokka  koffie,"  and  especially  "  likeu- 
ren."  We  should  not  have  indulged  in  **  pijpen  " 
and  "  tabak."  And  then  to  have  heard  Chauncey 
M.  Depew  discourse  on  the  scholars,  artists  and 
warriors  of  Holland ;  Mayor  Hewitt  on  New  Am- 
sterdam, growing  in  greatness  but  not  in  goodness; 
George  William  Curtis  on  the  Dutchman  and  the 
Yankee;  Mr.  Van  Siclen  on  *' Holland  —  Oranje 
boven!"  ex-Chief  Judge  Daly  on  early  Dutch  ex- 
plorers and  geographers;  John  Van  Yoorhis  on 
Vondel,  the  Dutch  Shakespeare;  Mr.  Van  Norden 
on  our  nation's  debt  to  Holland ;  and  Mr.  Wood- 
hull  on  the  New  Jersey  Hollander  I  We  doubt  not 
that  ex-Judge  Noah  Davis,  who  sat  among  the 
guests  of  honor,  got  new  ideas  of  '*  entertainment," 
although  he  would  not  *'  imbibe  "  them,  of  course. 
It  was  a  great  opportunity  lost  to  hear  the  two  best 
after-dinner  speakers  in  the  world.  But  our  town 
was  well  represented.  Our  neighbor.  Doctor  Van- 
der  Veer,  was  there,  and  Mr.  J.  V.  L.  Pniyn,  and 
our  reporter.  Sickles.  There  was  exhibited  an  au- 
tograph letter  of  George  Washington  to  the  ofiicers 
of  the  Dutch  church  of  Schenectady,  thanking 
them  for  congratulations  on  his  arrival  in  that 
place  —  singular  how  little  some  people  are  thank- 
ful for!  This  letter  gives  evidence  that  we  are  **a 
biger  man "  than  G.  W.  in  one  respect  at  least  — 
we  can  spell  correctly,  and  he  couldn't.  We  should 
be  ashamed  of  **Prodistant,"  "churtch."  "sin- 
cearly,"  **  spedye,"  and  »*  I^ts."  (The  latter  is  not 
exactly  a  defect  in  spelling,  to  be  sure.)  But  that 
hatchet  incident  carried  him  right  through.  On 
perusing  the  diagram  of  the  dining-tables  gent  us 
by  Mr.  Van  Siclen,  we  are  led  to  fear  that  the 
drink  was  potent,  for  at  one  table  there  were  five 
of  Mr.  John  R.  Voorhis,  and  three  of  Mr.  James  B. 
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Van  Woert,  and  at  another  three  of  Mr.  Abm.  Lott, 
and  so,  in  a  less  degree,  in  a  number  of  other  in- 
stances. Our  townsfolk  seem  to  have  kept  sober, 
and  so  did  the  clergy.  But  what  an  occasion  it 
must  have  been  when  one  man  required  from  three 
to  five  seats  1  In  fact,  the  only  evidence  of  absti- 
nence which  we  can  discover  in  the  whole  proceed- 
ings is  in  the  "Song  of  the  Flag,"  which  in  one 
part  is  marked  '*  Refrain."  Again  we  congratulate 
this  admirable  society  on  its  eminent  success.  So 
much  cleverness  and  good-fellowship  it  is  hard  to 
parallel. 

While  we  are  speaking  of  the  Dutch  we  may  re- 
fer to  a  pamphlet,  evidently  a  brief  in  some  law- 
suit, by  ex-Judge  William  H.  Arnoux  of  New  York, 
entitled  "The  Discovery  and  Settlement  of  New 
York  considered  in  its  Legal  Aspect,"  the  object  of 
which  is  "to  determine  whether  the  Dutch  ever 
obtained  any  title  of  the  soil  of  Manhattan  Island," 
in  order  to  determine  whether  owners  of  lots  abut- 
ting upon  the  Bowery  have  any  title  to  the  soil  of 
that  street,  for  the  occupation  of  which  a  railway 
company  is  bound  to  make  them  compensation. 
Judge  Arnoux  is  not  Dutch,  but  French  by  descent, 
and  so  we  are  prepared  to  find  him  holding  that 
the  Dutch  had  no  rights  in  the  soil  in  which  the 
roots  of  Peter  Stuyvesant^s  pear-tree  grow,  or  grew. 
This  paper  comes  in  pat  with  Mr.  Melcher^s  article 
on  "  Old  Dutch  Roads,"  36  Alb.  Law  Jour.  523. 
These  two  gentlemen  differ  radically  on  the  point 
under  discussion.  Judge  Arnoux  goes  into  this 
subject  with  his  accustomed  learning,  research  and 
ingenuity.  He  first  disposes  of  the  Indians  by 
virtue  of  the  decision  of  the  United  States  Supreme 
Court.  Then  he  claims  title  for  the  English  by  the 
discoveries  of  Cabot  in  1497.  This  claim  is  made 
by  Edmund  Burke,  by  Chief  Justice  Marshall,  in 
Johnson  V.  Mcintosh,  8  Wheat.  676,  and  by  Chief  Jus- 
tice Taney,  in  Martin  v.  Waddell,  16  Peters,  867  — 
three  rather  respectable  authorities,  it  must  be  con- 
ceded. We  have  not  space  enough  to  give  even  an 
abstract  of  this  excellent  and  entertaining  argument, 
but  we  give  his  conclusions  in  the  following  ex- 
tracts: **  In  this  brief  summary  of  the  events  which 
have  taken  place,  it  will  be  seen  that  under  the  law, 
as  it  has  always  been  declared  in  both  Europe  and 
America,  the  English  were  the  owners  by  right  of 
discovery  under  governmental  authority.  This  gave 
them  the  exclusive  ownership.  The  Dutch  were 
squatters.  They  had  no  title  in  fee  to  the  land. 
Their  only  right  was  that  of  private  ownership,  rec- 
ognized by  treaty.  Their  purchase  from  the  In- 
dians gave  them  no  title  as  against  the  English,  and 
it  has  been  always  maintained  by  the  English  au- 
thorities that  the  Dutch  simply  were  squatters  here, 
and  obtained  no  title  to  the  soil.  Among  private 
individuals  a  squatter's  title  may  become  valid  by 
lapse  of  time.  It  is  not  so  with  nations,  as  the  Su- 
preme Court  decided  in  relation  to  acts  by  the  Con- 
federate government ;  when  the  usurping  authority 
ends  it  18  as  if  it  never  existed.  Under  these  cir- 
cumstances, it  will  readily  appear  to  the  court  that 
the  Dutch-Roman  law  as  to  highways  ueverjcould 
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prevail  in  this  colony.  It  has  been  so  declared  by 
Mr.  O'CoDor  in  points  which  he  has  presented  to 
the  Courts  of  Appeals,  and  in  the  decision  of  our 
courts,  and  in  the  Supreme  Court  of  the  United 
States.  The  rightful  title  of  the  English  has  been 
recognized  in  every  case  but  one,  and  that  was  in 
regard  to  a  highway  on  Long  Island,  which  decis- 
ion has  no  application  to  this  case.  ♦  *  *  When 
the  representatives  of  the  Duke  of  York,  afterward 
James  the  Second,  King  of  England,  by  their  char- 
ters gave  to  the  city  of  New  York  all  the  waste 
and  unoccupied  lands,  they  conveyed  in  fee  the 
property  which  had  heretofore  been  undisposed  of, 
but  that  only  gave  m  respect  to  the  existing  high- 
ways such  title  as  the  State  then  had,  and  no  more, 
and  throughout  the  length  of  the  Bowery  that  title 
was  simply  the  use  of  the  property,  subject  to  the 
right  in  fee  of  the  owner  of  the  bed  of  the  highway. 
This  historical  summary  therefore  leads  to  the  con- 
clusion that  the  Dutch  Roman  law  never  had  any 
application  to  the  Bowery  as  a  Dutch  highway ;  that 
the  common  law  of  England  must  be  held  to  pre- 
vail, and  therefore  that  the  judgment,  that  abutting 
owners  upon  the  Bowery  had  no  right  title,  or  inter- 
est in  or  to  the  said  highway,  was  erroneous."  It  is 
fortunate  for  Judge  Amoux  that  he  was  not  present 
at  the  Holland  Society  dinner.  We  should  have 
feared  for  his  personal  safety,  especially  as  he  is  a 
*»  teetotaler."  

One  more  item  of  Dutch  interest,  and  we  have 
done  with  the  Dutch  for  the  present.  Mr.  E.  D. 
Palmer,  our  famous  sculptor,  has  sent  us  a  cast  of 
his  design  for  the  Fort  Orange  Club  sea!.  A  live 
seal  or  a  beaver  would  have  done  well  enough,  but 
he  has  done  better.  He  has  moulded  a  stockade,  in 
front  of  which  stand  a  Dutchman  and  an  Indian,  the 
former  with  outstretched  arms  in  an  attitude  of  in- 
vitation and  hospitality,  the  latter  hesitating,  with 
a  bow  in  one  hand  and  an  arrow  in  the  other  behind 
him,  evidently  prepared  for  treachery,  but  not  hos- 
tile. Flowers  spring  up  at  their  feet.  A  beautiful 
idea,  quite  characteristic  of  the  graceful  genius  of 
our  accomplished  townsman,  and  suggestive  of  the 
simple  good-faith  and  honest,  peaceable  nature  of 
the  founders  of  our  city,  which  prevailed  over  the 
distrust  and  savageness  of  the  red  men  and  made 
friends  of  them. 

A  correspondent  in  West  Virginia  writes  us: 
**  Your  issue  of  the  17th  ult.  contained  a  very  un- 
just and  narrow  editorial  against  the  confirmation 
of  Mr.  Lamar.  If  the  editor  had  been  better  ac- 
quainted with  his  patriotic  history  since  the  war, 
perhaps  it  would  not  have  been  written.  I  hope 
after  reading  Senator  Stewart's  letter  he  will  see 
that  he  has  wronged  Mr.  Lamar,  and  will  cheer- 
fully and  speedily  repair  the  injury.  I  very  much 
regret  to  see  the  weight  of  the  Journal  on  the 
wrong  side  of  the  scale  in  this  matter,  and  should 
feel  much  gratified  to  see  it  correct  the  wrong  by 
putting  its  weight  in  aid  of  Mr.  Lamar's  confirma- 
tion.   If  he  IS  not  a  suitable  person  to  occupy  a  seat 


upon  the  Supreme  bench,  I  feel  safe  in  saying  that 
there  is  no  man  south  of  Mason  and  Dixon's  line 
who  is.  ♦  ♦  ♦  If  we  are,  as  we  all  claim  to  be, 
a  united  people,  do  not  brand  us  with  disloyalty. 
We  feel  these  thrusts. "  As  Mr.  Lamar  has  been  con- 
firmed, we  do  not  care  to  pursue  this  discussion.  On 
no  account  would  we  do  him  the  smallest  injustice 
We  sincerely  hope  that  he  will  not  verify  our  fears. 
But  our  correspondent  omits  all  references  to  our 
other  objection  to  Mr.  Lamar,  namely,  that  he  is  not 
a  suflficiently  equipped  lawyer  for  the  place,  by  cast 
of  mind,  by  experience,  or  by  learning.  We  have 
never  yet  seen  it  claimed  by  any  one  that  he  is  a 
lawyer  of  distinction.  His  mature  years  have  been 
engrossed  by  statesmanship  and  politics,  not  by  the 
law.  Is  it  possible  that  there  is  no  better  lawyer 
south  of  Mason  and  Dixon's  line?  We  should  think 
that  he  would  feel  himself  heavily  over-weighted 
by  his  giant  associates.  This  is  not  the  first  time 
that  we  have  objected  to  a  confirmation  to  this 
ofilce.  We  ridiculed  the  idea  of  naming  Roscoe 
Conkling  for  it,  because  he  was  not  lawyer  enough. 
We  objected  to  Justice  Matthews  because  he  was 
from  Ohio,  and  because  he  was,  as  we  thought, 
more  of  an  advocate  than  of  a  lawyer.  Will  any 
one  pretend  that  Mr.  Lamar  is  the  equal  of  Mr. 
Conkling  as  a  lawyer?  Mr.  Justice  Matthews  has 
very  agreeably  surprised  us  in  his  accomplished 
discharge  of  his  duties,  but  none  the  less  we  think 
Ohio  had  no  right  to  another  justice  on  this  bench. 
We  concede  the  present  place  to  the  south.  It 
would  be  indecent  not  to  do  so.  But  is  it  possible 
that  the  south  has  not  a  lawyer  of  recognized  pre- 
eminence and  ability,  who  is  free  from  the  suspic- 
ions and  distrust  which  must  inevitably  hamper  Mr. 
Lamar  in  his  judicial  career?  We  know  nothing  of 
Mr.  Semmes'  political  history,  but  as  a  lawyer  he 
would  have  commanded  the  unanimous  approbation 
of  the  profession,  north  and  south,  and  he  certainly 
has  not  been  prominent  as  a  politician. 


Our  very  much  esteemed  contemporary,  the  Vir- 
ginia Law  Journal^  also  criticises  us  in  a  somewhat 
patronizing  and  inconsequential  manner  on  account 
of  our  opposition  to  Mr.  Lamar.  On  the  one  hand, 
** excellent  and  esteemed  brother;"  ** noted  humor- 
ist ; "  **  excellent  at  law  and  pretty  good  at  poetry ; " 
*<  excellent  judge  of  good  things,  and  an  honest  fel- 
low withal;"  but  on  the  other,  shakes  ^'a  certain 
ensanguined  garment;  "  *^  monomaniac  on  the  sub- 
ject of  traitors  and  treason;  "  perhaps  *'  sent  a  sub- 
stitute," but  hopes  not;  **  worm  in  the  bud; "  " hb 
little  crank  about  traitors."  But  we  are  unaffected 
either  by  his  **  taffy  "  or  his  reproaches.  Our  brother 
18  mistaken  as  to  the  garment  which  we  are  shaking. 
It  is  not  the  **  bloody  shirt. "  It  is  the  empty  judicial 
gown,  which  Mr.  Lamar  may  rattle  around  m,  but 
can  never  fill.  It  is  noteworthy  too  that  the  Journal 
has  not  one  word  to  say  m  favor  of  Mr.  Lamar  as  a 
lawyer.  The  most  it  can  work  itself  up  is  that "  the 
appointment  is  a  good  one,"  and  a  prophecy  that 
we  will  enjoy  his  **  luminous  opinions."    Well,  we 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


43 


hope  so,  but  we  do  not  expect  it.  But  meanwhile 
the  spirit  of  our  critic  on  the  subject  of  treason  is 
also  noteworthy.  What  we  call  disloyalty  he  calls 
insanity.  It  reminds  us  of  the  servant-girl  apply- 
ing for  a  place,  who  mitigated  the  accusation  of 
having  had  an  illegitimate  baby  on  the  plea  that  "it 
was  a  very  little  one." 


The  time  of  our  going  to  press,  and  the  enforced 
absence  of  the  editor,  will  prevent  our  giving  any 
notice  of  the  proceedings  of  the  State  Bar  Associa- 
tion until  next  week,  We  shall  then  endeavor  to 
give  adequate  comment  on  the  proceedings.  We 
shall  then  also  publish  the  opinions  in  the  Sharp 
case  in  full. 

NOTES  OF  OASES. 

IN  State  V.  Oreen^  Indiana  Supreme  Court,  Dec.  2, 
1887,  it  was  held  that  a  statute  making  resi- 
dence in  the  State  for  a  certain  number  of  years  one 
of  the  necessary  qualifications  to  practice  medicine, 
is  constitutional.  The  court  said :  * *In  discussing 
this  constitutional  question  appellee's  counsel  as- 
sume that  the  effect  of  the  statute  under  considera- 
tion is  to  grant  the  practitioner  of  medicine,  etc., 
who  had  resided  and  practiced  his  profession  in  this 
State  for  specified  periods  of  time,  *  privileges  and 
immunities'  which  are  not  given  the  practitioner 
who  has  practiced  his  professsion  for  the  same  pe- 
riods of  time,  but  has  resided  in  another  State. 
Counsel  says :  *  Ten  years'  practice  of  medicine  and 
surgery,  and  ten  years'  residence  in  this  State,  give 
to  a  citizen  of  Indiana  a  license ;  in  other  words,  to 
follow  this  profession  for  ten  years  is  sufficient  for  a 
citizen  of  Indiana.  Is  ten  years'  practice  by  a  citi- 
zen of  Illinois  sufficient  for  him?  Does  ten  years' 
practice  answer  the  same  purpose  for  each  citizen? 
The  statute  gives  to  one  a  license  because  he  has 
practiced  for  ten  years,  and  refuses  it  to  the  other, 
and  why?  Because  the  one  is  a  citizen  of  the  State, 
and  the  other  is  not.  Can  the  State  make  this  dis- 
crimination between  her  own  citizen  and  the  stran- 
ger who  comes  within  her  borders  from  a  neighbor- 
ing State?  Not  so.  The  Federal  Constitution  puts 
it  beyond  the  power  of  hostile  legblation  to  render 
wholly  false  the  great  principle  that  all  men  are 
alike  equal,  aud  all  citizens  of  the  United  States 
alike  entitled  to  the  same  chances  in  life.'  The  fun- 
damental error  in  this  argument  of  counsel  is  this : 
that  it  rests  and  proceeds  upon  the  erroneous  and 
unwarranted  assumption  that  the  above  entitled  act 
grants  '  privileges  and  immunities  '  to  the  citizens 
of  this  State  which  are  not  allowed  by  the  act  to 
the  citizens  of  other  States.  The  act  does  not 
grant  privileges  or  immunities  to  any  citizen  or  class 
of  citizens,  whether  within  or  without  this  State. 
In  the  exercise  of  the  police  power  of  the  State,  for 
the  purpose  of  protecting  its  inhabitants  from  the 
ignorance  or  effrontery  of  the  charlatans,  empir- 
ics, or  mere  quacks  who  professed  and  pretended 


to  be  well  skilled  and  qualified  in  the  noble  sciences 
of  medicine  and  surgery,  the  General  Assembly  of 
the  State,  by  the  statute  we  are  now  considering,  as 
we  have  seen,  enacted  that  it  should  be  unlawful 
for  any  person  (without  any  reference  to  residence) 
to  practice  medicine,  surgery  or  obstetrics'  in  this 
State  without  having  first  obtained  a  license  so  to 
do,  as  provided  in  such  act.  It  is  not  contended  by 
appellee's  counsel,  nor  indeed  can  it  be  successfully 
maintained  that  the  General  Assembly  may  not,  un- 
der the  police  power  of  the  State,  so  far  regulate 
the  practice  of  medicine,  surgery  or  obstetrics  in 
this  State  as  to  require  that  any  person  desiring  to 
engage  in  such  practice  shall  first  procure  a  license 
so  to  do.  Thus  far  forth,  the  constitutionality  of 
the  act  under  consideration  has  already  been  upheld 
and  fully  sustained  by  this  court  in  Eastman  v. 
State,  109  Ind.  278;  S.  C,  58  Am.  Rep.  400;  and 
Orr  y/Afeek,  111  Ind.  40.  In  requiring  such  license, 
and  prescribing  the  qualifications  of  the  applittant 
therefor,  and  the  necessary  proof  thereof,  the  stat- 
ute first  provided,  as  we  have  seen,  that  license 
should  be  issued  to  any  applicant  who  showed  by 
his  or  her  affidavit  that  he  or  she  had  graduated  in 
some  reputable  medical  college,  and  who  exhibited 
to  the  proper  clerk  his  or  her  diploma,  without  any 
reference  to  his  or  her  residence.  This  provision 
of  the  statute  is  not  assailed  by  appellee's  counsel, 
and  certainly  it  is  not  repugnant  to  either 'the  State 
or  Federal  Constitution.  It  will  be  observed  that 
the  statute  nowhere  denies  to  any  person  of  any 
age,  sex,  race,  color  or  residence,  the  right  of  privi- 
lege, if  such  it  be,  to  obtain  a  license  to  practice 
medicine,  surgery  or  obstetrics  in  this  State,  if  such 
person  can  show,  in  the  mode  prescribed  by  the 
statute,  that  he  or  she  is  possessed  of  the  requisite 
statutory  qualifications  to  entitle  him  or  her  to  such 
license.  In  Ex  parte  Spinney,  10  Nev.  823,  the  pre- 
cise question  we  are  now  considering  was  before 
the  Supreme  Court  of  the  State  of  Nevada  upon  a 
statute  containing  provisions  very  similar  to  those 
of  the  statute  of  this  State.  Hawley,  C.  J.,  there 
said :  *  The  real  test  of  qualification,  in  the  act  un- 
der consideration,  is  based  upon  medical  skill  and 
knowledge.  The  physician  or  surgeon  entitled  to 
practice  must  have  received  a  medical  education, 
and  must  have  obtained  a  diploma  from  some  regu- 
larly chartered  medical  school.  Now,  the  Legisla- 
ture saw  fit,  in  establishing  this  test,  to  except  from 
its  provisions  a  certain  class  of  physicians  and  sur- 
geons. In  so  doing,  it  in  effect  declared  —  to  state 
the  extreme  cases  —  that  the  physician  or  surgeon 
who  had  practiced  his  profession  in  this  State  for 
the  period  of  ten  years  immediately  preceding  the 
passage  of  this  act  was  as  well  qualified,  in  its  judg- 
ment, to  continue  the  practice  of  his  profession,  as 
the  student,  coming  fresh  from  tiie  halls  of  college 
with  his  diploma,  was  to  commence  it.  In  adopt- 
ing this  exception,  the  Legislature  did  not  infnnge 
upon  any  provisions  of  the  State  or  Federal  Consti- 
tution.' See  also  State  v.  Dent,  25  W.  Va.  1,  and 
Fox  V.  Xerritory,  5  Pac.  Rep.  603 ;  in  each  of  which 
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cases  statutes  regulating  the  practice  of  medicine, 
etc.,  containing  provisions  similar  to  those  of  the 
statute  of  this  State,  were  sustained,  and  held  to  be 
constitutiomd  and  valid  laws." 


In  State  v.  Low^  Missouri  Supreme  Court,  Nov. 
28»  1887,  a  trial  for  murder,  where  the  defense  was 
insanity,  the  evidence  tended  to  establish  an  insane 
condition  of  mind  existing  for  years.  The  court 
refused  to  instruct  the  jury  that  if  defendant  was 
msane  in  1877,  when  he  left  home,  the  presumption 
was  that  he  was  insane  at  the  time  of  the  homicide, 
and  that  the  burden  of  proof  was  on  the  State  to 
show  defendant  was  sane  at  that  time.  Held,  error. 
The  court  said:  **The  rule  of  law,  as  I  understand 
it  to  be,  is  that  where  insanity  is  the  result  of  some 
temporary  cause,  as  a  fit  of  sickness  or  the  like, 
that  then  no  presumptions  of  continuity  fiow  from 
such  temporary  cause ;  but  on  the  other  hand,  when 
you  establish,  as  the  evidence  tended  to  do  in  this 
case,  an  insane  condition  of  mind,  existing  and  ex- 
hibiting its  peculiarities  for  a  long  period  of  years, 
I  incline  to  think  that  an  instruction  embodying  the 
principle  evidently  intended  to  be  contained  in  the 
one  asked  should  have  been  given.  1  Greenl.  Ev., 
§  42;  a  Bish.  Crim.  Proc,  §  674;  2  Greenl.  Ev.,  § 
689;  1  Whart.  Crim.  Law,  §  68;  People  v.  Francis, 
88  Cal.  188;  1  Whart.  &  S.  Med.  Jur.,  §  61;  Ortmee 
V.  Holman,  19  Ind.  30;  Armstrong^ 8  Leseees  v.  Tim- 
mons^  3  Har.  (Del.)  842.  If  the  instruction  was  not 
properly  worded  it  was  the  duty  of  the  court,  under 
our  practice,  to  give  a  correct  instruction  on  the 
point.  This  habitual,  permanent  or  chronic  state 
of  insanity  being  shown  to  exist,  its  continued  ex- 
istence will  be  presumed,  and  the  burden  of  estab- 
lishing a  subsequent  lucid  interval  at  the  time  of 
the  act,  cither  civil  or  criminal,  being  done  lies  on 
him  who  asserts  it.  Best  Ev.  (Chamberlayne^s  ed,), 
S  405;  Menhins  v.  Lightner,  18  III.  282;  Whart. 
Crim.  Ev.,  §  730,  and  cases  above  cited;  Attorney. 
General  v.  Pamther,  4  Brown  Ch.  409.  Indeed  the 
bare  assertion  that  a  man  has  lucid  intervals  is  tan- 
tamount to  the  assertion  that  he  is  not  cured  of  his 
lunacy,  but  has  intervals  of  reason.  Saxon  v.  Whita- 
her,  80  Ala.  287;  lUpley  v.  Babcoeh,  18  Wis.  425. 
In  State  v.  Wilner,  40  Wis.  804,  where  the  circum- 
stances tending  to  show  insanity  or  delusion  were 
not  nearly  so  strong  as  in  the  case  at  bar,  it  was 
held  error  to  refuse  an  instruction  similar  to  the  one 
under  discussion.  For  the  reasons  stated,  error  was 
committed  in  giving  the  seventh  instruction  on  the 
behalf  of  the  State,  which  was  as  follows:  *  (7)  If 
the  jury  shall  believe  from  the  evidence  m  the 
cause  that  from  the  year  1862  up  to  the  time  of  the 
killing  of  the  deceased,  Andrew  Roan,  the  defend- 
ant, was  for  certain  periods  insane,  and  for  certain 
other  periods  sane,  then  before  the  jury  can  acquit 
the  defendant  they  must  be  satisfied  from  the  evi- 
dence in  the  cause  that  defendant  was  insane  at  the 
time  of  the  killing,  and  the  burden  of  establishing 
such  insanity  rests  upon  the  defendant.^  ^^      • 


MORTGAGES  AS  CHOSES  IN  ACTION, 

IT  has  been  repeatedly  decided  iu  this  State,  that  a 
mortgage  U  a  chose  iu  action,  and  as  such  is  when 
assigned  subject  to  equities.  Most  of  these  decisions 
are  unqiiestloiialy  correct  ou  the  facts,  but  it  may  be 
doubted  whether  the  reasons  f^iveu  for  them  have 
*  always  beeu  the  right  ones,  and  whether  there  is  not 
dauger  of  some  confusion  and  error  being  brought 
into  the  law  on  that  aocoaut. 

It  seems  to  the  writer,  that  iu  this  class  of  oases, 
catchwords  and  phrases  have  been  made  to  do  duty 
instead  of  principles,  and  that  In  some  of  them  the 
courts  hare  fallen  into  error,  through  having  failed, 
owing  to  iusufficient  analysis  and  a  faulty  nomen- 
clature, to  detect  the  exact  underlying  principle. 

Chose  iu  action  is  the  term  used  in  our  law  to 
denote  what  the  civilians  call  a  right  in  personamt 
that  is  a  right  which  avails  against  particular  persons 
only  as  opposed  to  a  right  iu  rem^  which  latter,  not- 
withstanding the  implication  contained  In  its  name, 
does  not  mean  necessarily  a  right  in  or  over  a  thing, 
but  simply  a  right  which  avails  against  all  persons 
generally.  The  most  Important  rights  in  rem  are  those 
of  security  and  property,  including  under  property 
not  only  full  ownership  but  all  the  Inferior  sorts  of 
property  rights,  such  as  easements  and  the  **speohil 
property  '*  of  bailees.  Among  rights  in  personam,  the 
chief  are  rights  created  by  contract  and  purely  equi- 
table rights,  as  well  as  rights  of  actlon,whioh  are  secon- 
dary or  remedial  rights  growing  out  of  the  commission 
of  wrongs.  A  right  of  action  must  not  be  confounded 
with  the  primary  right  whose  violation  gives  the 
ground  of  action.  Thus  if  a  person  tortiously  gets  or 
keeps  possession  of  a  chattel,  the  owner  has  a  right  of 
action  against  the  wrong-doer,  which  Is  aright  in 
personam,  a  chose  In  action.  But  he  also  has  left  in 
nim  bis  right  of  property  unimpaired,  though  he  is 
deprived  of  the  power  of  exercising  it,  and  this  latter 
right,  as  has  been  expressly  decided  In  this  State  (HaU 
V.  Robinson,  2  N.  Y.  293),  is  not  a  mere  chose  in  action. 
It  is  a  right  in  rem,  and  like  property  rights  In  general 
freely  assignable. 

A  mortgage  at  common  law  plainly  was,  and  in 
those  States  where  the  mortgagee  Is  still  considered 
as  taking  the  legal  title  continues  to  be,  a  right  in 
rem,  not  a  chose  in  action.  In  this  State,  and  In  some 
others,  a  mortgage  is  a  mere  lien,  the  general  title  re- 
maining in  the  mortgagor. 

There  are  three  kinds  of  Hens.  In  possessory  liens. 
Including  pawn,  the  Hen-holder  takes  the  possession 
general  with  a  power  to  sell;  in  hypothecations  he 
takes  regularly  only  a  power  to  sell  without  possession 
or  title;  in  a  common-law  mortgage  he  takes  ade 
feasible  title.  Hypothecations  were  unknown  to  the 
common  law,  but  the  maritime  law  introduced  them 
from  the  civil  law.  Mortgages  in  this  State  have  been 
removed  from  the  third  to  the  second  class  of  liens, 
and  like  maritime  liens  are  mere  hypothecations. 
In  the  civil  law  where  it  originated.  /ii/po(/i€ca  like 
pignus  was  a  right  in  rem,  and  so  was  the  right  of  a 
mortgagee  at  common  law.  It  is  submitted  that  a 
mortgage  in  New  York  also  creates  a  right  in  rem, 
that  is,  that  the  mortgagee's  right,  although  a  mere 
hypothecation,  yet  like  the  Roman  hypothec(u  is  a 
right  against  all  the  world  and  not  merely  agaiust  the 
mortgagor  or  any  other  specific  person  or  persons.  It 
is  true  that  by  statute  an  unrecorded  mortgage  does 
not  avail  against  a  subsequent  bona  fide  purchaser  for 
value;  but  the  same  is  true  of  a  conveyance  of  the  fee 
simple,  which  is  unquestionably  a  right  in  rem.  It  is 
a  special  statutory  exception  of  no  theoretical  impor- 
tance. 

It  would  seem  therefore  that  a  mortgage,  i.  e.,  the 
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Diortgaicee'8  right,  is  uot  iu  strict  theory  and  in  its 
own  niiture  a  ohose  lii  actiou.  However  Ui  most  oases 
it  is  praotioaliy  so  for  the  followiug  reasous:  A  mort- 
fcage  is  t^ive  to  secure  the  performaQce  of  an  obliga- 
tiou,  aud  can  ouly  be  euforoed  so  far  aa  is  necessary 
for  that  purpose,  if  therefore  the  obligation  is  sul> 
jeot  to  equities,  the  mortgage,  or  at  least  the  beuefloial 
interest  iu  tl  is  praotioaliy  subject  to  the  same  equities. 

Whoever  holds  the  legal  mortgage  holds  it  for  the 
l>enefit  of  all  interested  iu  the  obligation  aocordiiig  to 
their  respective  interests,  and  it  is  a  matter  usually  of 
no  oonsequenoe  whether  the  nominal  mortgagee  is  one 
of  those  persons  or  not.  However  it  is  very  important 
to  notioe  —  a  point  which  seems  to  have  l>een  over- 
loolced  in  some  of  the  oases  presently  to  be  meotioned 
—  that  the  t^qnities  which  thus  indirectly  affect  the 
mortgage  are,  or  should  be,  only  those  which  attach 
to  the  very  obligation  to  secure  which  the  mortgage 
is  made. 

A  ohose  in  aotion  when  assigned  Is  subject  to  equities. 
In  this  State  it  is  settled  that  this  means  not  only 
equities  between  the  original  parties,  but  collateral 
equities  in  favor  of  third  persons.  Greetie  v.  Wanoick^ 
64  K.  T.  220;  Bu8h  v.  Lathrop,  Zt  id.  685.  It  U  in  con- 
ueotiou  with  this  rule  that  some  confusion  has  arisen, 
so  that  some  analysis,  and  explanation  of  terms,  and  a 
restatement  of  the  principle  of  the  rule  in  these  terms 
is  needed. 

Assignments  are  of  two  Icinds,  so-called  *'  legal  '* 
assignments  and  so-called  ''equitable*'  ones.  The 
distinction  t>etween  them  has  no  reference  to  the 
nature  of  the  right  assigned,  which  we  will  hereafter 
for  oonvenieDce's  salce  call  the  '*  basis-right.**  A  legal 
assignment  Is  an  assignment  in  the  proper  sense,  that 
is,  a  transaction  by  which  t^e  already  existing  basis- 
right,  whether  that  be  legal  or  equitable  in  its  own 
nature,  is  transferred  from  the  assignor  and  vested  In 
the  assignee.  There  Is  no  creation  of  any  new  right. 
But  in  an  equitable  assignment  the  basis-right  Is  not 
transferred,  but  remains  vested  in  the  assignor  as  l>e- 
fore,  but  a  new  right  which  constitutes  a  claim  upon 
the  basis-right  in  favor  of  the  assignee  is  created  by 
the  transaction.  In  this  article  the  simple  word  as- 
signment will  be  used  to  denote  only  a  legal  or  true 
assignment. 

An  "equity '*  in  this  connection  means  any  claim 
upon  the  basis-right,  whether  the  claim  k>e  enforceable 
exclusively  in  a  court  of  equity  or  can  be  taken  cogni- 
zance of  by  a  court  of  law.  As  such  claims,  so  far  as 
the  rule  In  question  is  concerned,  are  usually,  or  were 
before  choses  in  aotion  were  made  assignable,  enforced 
in  equity,  they  naturally  came  to  be  all  called  equities. 
The  distinction  between  the  '*  legal  title  **  and  an 
"equity,**  however  is  in  this  connection,  simply  that 
between  the  basis-right  Itself,  and  a  claim  upon  it. 
The  basis-right  is  often  called  the  "legal  title"  and 
claims  upon  it  "equities."  Such  a  claim  maybe  a 
separate  legal  right,  having  duties  corresponding  to  it 
and  capable  of  supporting  an  aotion  if  violated,  or  it 
may  not.  In  an  equitable  assignment  or  in  an  ordi- 
nary trust  the  claim  is  such  a  distinct  and  complete 
right.  But  a  right  or  legal  power  to  rescind  a  trans- 
action for  fraud  is  a  right  of  a  different  Icind.  imper- 
fect inasmuch  as  it  has  no  duties  corresponding  to  It, 
and  cannot  be  vicilated  so  as  to  produce  an  actionable 
wrong.  A  bona  fide  purchaser  of  property  for  value, 
who  has  had  the  title  actually  conveyed  to  him  may 
also  be  said  for  our  present  purpose  to  have  a  claim 
upon  the  basis-right — i.  e.,  upon  the  ownership  — 
though  he  can  hardly  be  said  in  strictness  to  have  any 
right  distinct  from  the  ownership  itself.  As  to  when 
equities  or  claims  are  equal  or  when  one  is  to  be  con- 
sidered superior  to  the  other  nothing  need  be  said 
here.  The  matter  is  well  enough  understood  by  all 
lawyers. 


Where  two  persons  have  equal  equities  ~f.  e.,  equal 
claims  upon  the  same  basis-right—  it  is  impossible  to 
decide  between  them  upon  any  ground  of  justice  or 
reasonableness,  since  by  the  supposition  their  claims 
are  equally  just  ahd  reasonable.  Consequently  in  such 
cases  we  are  driven  back  upon  artificial  and  technical 
rules,  aud  the  only  possible  grounds  of  decision  must 
i>e  found  in  considerations  of  symmetry  and  logic. 

We  must  deduce  rules  from  admitted  principles  by 
mere  logic,  and  not  hesitate  to  follow  them,  though 
they  may  result  in  distinctions  between  closely  analo- 
gous cases  that  seem  at  the  first  blush  over  refined 
and  uot  In  accordance  with  common  sense  For  ex- 
ample, if  A.  induces  B.  by  fraud  to  make  an  absolute 
deed  of  land  to  him,  and  then  reconveys  the  land  to 
C,  a  bona /Ide  purchaser  for  value,  C.  oan  hold  the  land 
against  B.  But  if  the  subject  matter  of  the  convey- 
ance, instead  of  being  the  fee  In  the  land,  had  been  a 
debt  secured  by  mortgage  on  the  land,  B.  could  rescind 
aud  throw  the  loss  on  C.  This  is  no  reason  in  justice 
or  common  sense  for  protecting  the  botm  >lde  buyer  in 
one  case  and  not  in  the  other.  Nevertheless  the  dif- 
ference is  a  proper  one.  Justice  being  equally  balanced, 
the  principles  presently  to  be  mentioned  become  our 
best  guide,  and  followed  out  logically  they  give  the 
above  results. 

Three  simple  principles  cover  all  oases  of  equal 
equities. 

I.  If  several  persons  have  equal  claims  on  the  same 
basis-right  and  one  of  them  actually  has  the  right 
vested  iu  him,  the  holder's  claim  will  be  preferred. 
This  is  usually  expressed  by  saying  that  where  equities 
are  equal,  the  legal  title  will  prevail,  which  is  a  less 
accurate  way  of  stating  the  rule,  because  the  true  dis- 
tinction Is  not  between  legal  and  equitable  rights,  but 
between  the  basis-right,  whether  that  be  legal  or 
equitable,  and  claims  upon  it. 

II.  If  several  persons  have  equal  claims  on  the  same 
basis-right  and  neither  has  the  right  vested  in  him, 
the  earlier  claim  is  the  better —prior  in  ttmpore  potior 
in  jure. 

III.  When  a  non-negotiable  chose  in  aotion  is  as- 
signed, the  assignment  is  regarded  for  the  purpose  of 
the  application  of  the  two  foregoing  rules  as  a  mere 
equitable  assignment,  notwithstanding  the  statutes 
allowing  the  assignment  of  choses  in  action.  In  those 
States  where  the  assignment  Is  only  subject  to  equities 
between  the  original  parties,  this  third  principle  would 
have  to  be  stated  In  a  somewhat  different  form. 

The  case  of  Bush  v.  Lalhrop,  22  N.  Y.  535,  falls 
under  the  second  and  third  rules.  There  Noble,  the 
plaintliTs  intestate  was  the  assignee  of  a  bond  and 
mortgage  originally  made  by  Addis  to  Cole,  Noble 
being  Indebted  to  Preston,  assigned  to  him  the  bond 
and  mortgage  by  an  assignment  absolute  in  form  as 
security  for  the  debt.  Preston  assigned  the  bond  and 
mortgage  to  Smith  and  Newton,  and  they  to  the  de- 
fendants, who  paid  the  full  value  of  bond,  not  know- 
ing of  Noble*s  right  to  redeem.  It  was  held  that  the 
plaintiff  might  redeem  from  the  defendant  by  paying 
the  amount  of  Noble*s  debt  to  Preston.  Here  it  makes 
no  difference  whether  we  regard  the  debt  created  by 
the  bond— a  chose  in  actiou— or  the  right  in  rem  in  the 
land  created  by  the  mortgage  or  not  as  the  basis- 
right,  since  the  mortgage  was  subject  to  the  same 
equities  as  the  debt  and  was  presented  by  a  ohose  in 
action,  as  above  explained.  In  fact  the  basis-right  was 
vested  in  the  defendant,  but  under  the  third  of  the 
above  rules  it  must  be  treated  as  if  still  vested  In  Cole, 
the  original  obligee.  The  plaintiff  and  defendant  then 
each  had  a  claim  on  the  basis-right,  and  the  plaintiff's 
claim  being  the  older  was  preferred  under  rule  II. 
Had  it  not  been  for  rule  III,  the  defendant  would  have 
had  the  better  right  under  rule  I.  The  above  case  was 
overruled  in  Moore  v.  Metropolitan  Nat.  Bank^  55  N. 
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Y.  41,  but  ou  auother  poiut;  as  to  the  poiuts  above 
meutioued  it  is  still  good  law.  Oreene  v.  Wai-wick,  64 
N.  Y.  220. 

In  Oreejie  y,  Warwick^  Hupra^  Brown  made  two 
mortgages  at  the  same  time  to  Deal  and  Greeu,  and  it 
waA  agreed  between  the  three  that  they  should  be 
equal  Heiia  on  the  land.  The  mortgage  to  Greeu  was 
recorded  fifteen  minutes  earlier  thau  the  other, 
Warwick  was  a  bona  fide  holder  for  value  of  the  Greeu 
mortgage,  believing  it  to  be  prior  to  the  other.  It  was 
held  that  Warwick's  mortgage  had  no  preference  over 
the  other.  The  court  said  that  the  registry  law  had 
no  application,  since  they  only  protested  against  sub- 
sequent  purchasers.  In  this  case  the  choses  In  action 
secured  by  the  mortgages  were  not  subject  to  any 
equities;  they  were  absolute,  unqualified  debts.  The 
equities,  if  any,  only  affected  the  mortgage  liens,  the 
rights  in  rem,  as  distinguished  from  the  debts  secured 
by  them,  so  that  this  is  not  a  case  where  the  mort- 
gage becomes  practically  a  chose  in  action.  The  right 
in  rem  was  In  fact  vested  in  Warwick,  so  that  if  this 
were  really  a  case  of  conflicting  equities,  the  first  rule 
would  apply  and  the  decisions  would  have  been  in- 
correct. But  since  the  two  mortgages  were  in  fact 
made  at  the  same  time,  the  two  rights  in  rem  were 
equal  liens,  and  the  decision  was  right. 

In  Schafer  v.  ReiUy,  60  N.  Y.  61,  John  Rellly  made 
a  mortgage  to  Peter  Reilly,  dated  March  29,  and  re- 
corded April  22.  Ou  August  26,  Peter  assigned  the 
mortgage  to  the  defendant  who  took  bona  fide  and  for 
value.  On  June  9,  the  plaintiff  acquired  a  mechanic's 
lien,  a  right  i)4 rem,  ou  tfie  premises.  The  mortgage 
was  not  given  for  any  debt,  but  to  raise  money  for  the 
mortgagor.  It  also  appeared  that  there  was  in  fact  no 
delivery  of  the  mortgage  deed  till  August  26.  In 
those  circumstances  the  court  held  that  the  supposed 
mortgage  bad  no  existence  at  all,  that  is  the  right  in 
rem  in  the  land  did  not  begin  to  exist  until  August 
26,  and  before  that  time  the  plaintiff's  lieu  had  at- 
tached. There  was  a  good  deal  said  about  mortgages 
being  subject  to  equities  wheu  assigned,  but  really 
there  was  nothing  of  the  sort  in  the  case.  It  was  not 
a  case  of  a  conflict  in  equities,  of  two  claims  upon  the 
same  right,  but  two  rights  in  rem  to  the  same  thing; 
and  among  rights  in  rem  the  earlier,  except  in  mari- 
time liens,  prevails.  The  decision  therefore  was  plainly 
correct,  but  has  nothing  to  do  with  our  present  sub- 
ject. 

In  TrusUe  of  [Tt^ion  College  v.  WlueUr,  61  N.  Y. 
88,  Aspinwall  and  Stevens  held  the  legal  title  to  land 
for  their  own  benefit  and  that  of  Nott,  Nott  having 
an  equitable  one-third  interest.  Afterward  Stevens 
acquired  Aspin wall's  rights.  Aspinwall  and  Stevens, 
and  afterwiu*d  Stevens  alone,  contracted  to  sell  parts 
of  the  lauds.  Nott  knew  of  and  assented  to  this,  and 
received  a  part  of  the  price.  Afterward  Nott  quit- 
claimed to  Stevens,  and  took  back  a  mortgage  on  the 
whole  land,  of  which  Stevens  was  now  sole  owner,  to 
oecure  the  purchase  price.  This  mortgage  was  as- 
signed to  the  plaintiffs  who  were  bona  fide  hoXden  for 
value.  It  was  held  that  the  mortgage  was  subject  In 
equity  to  the  previous  contracts  of  sale,  and  that  since 
the  mortgage  was  a  mere  chose  In  action,  the  plain* 
tiffs  took  it  subject  to  the  same  equities.  Dwight,  C, 
said  that  a  mortgagee's  assignee  never  stands  In  any 
better  position  than  the  mortgagee  himself;  betakes 
subject  to  all  equities  in  favor  of  third  parties,  be- 
cause *"  the  holder  of  a  chose  in  action  cannot  alienate 
any  thing  but  the  beneficial  interest  he  possesses.  It 
is  a  question  of  power  or  capacity  to  transfer  to  an- 
other, and  that  capacity  Is  to  be  exactly  measured  by 
his  own  rights.  In  this  case  the  purchasers  had  claims 
upon  the  fee  simply.  When  the  mortgage  was  made, 
the  right  of  the  mortgagee,  which  became  the  basis- 
right,    being  derived  out  of  the  fee,  was  subject  to  the 


same  claims.  Nott,  the  original  mortgagee,  had  of 
course  also  a  claim  upon  the  mortgage  right,  but  he 
having  consented  to  the  sales,  his  equity  was  not  equal 
to  that  of  the  purchasers,  but  inferior  to  theirs,  so 
that  his  claim  is  of  no  importance.  It  mast  be  care- 
fully noted  here  that  the  debt  secured  by  the  mort- 
gage was  not  subject  to  any  equities.  It  was  an  abso- 
lute debt,  enforceable  by  Nott  without  any  deductions 
in  favor  of  the  purchasers  or  anyone  else.  This  there- 
fore was  not  oue  of  the  cases  where  the  mortgage  be- 
comes practically  a  chose  In  action  through  Its  relation 
to  the  debt.  The  claims  of  the  purchasers  were  not 
claims  on  the  chose  iu  action  secured  by  the  mortgage, 
but  on  the  mortgage  right  only.  When  the  mortgage 
was  assigned  to  the  plaintiff's  they  acquired  a  claim 
both  on  the  debt  secured  by  the  mortgage  and  also  ou 
the  mortgage  right.  The  former  claim  is  of  no  impor- 
tance here,  since  the  purchasers  of  the  land  had  no 
claim  conflicting  with  it.  As  to  the  mortgage  right, 
the  purchasers  aud  the  plaintiff's  had  equal  claims  on 
it,  and  the  purchasers*  claims  were  the  earlier.  After 
the  case  was  decided  a  motion  was  made  to  reargue  it, 
and  on  the  reargument,  Dwight,  C,  said  that  there 
was  no  evidence  that  the  '*  legal  estate,"  t.  e.,  the 
mortgagee's  right  in  rem,  had  ever  been  conveyed  to 
the  plalntlfliB,  which  of  course  could  only  be  done  by  a 
formal  deed  duly  witnessed  aud  acknowledged.  On 
that  view  the  case  falls  under  rule  II,  aud  the  decision 
was  correct.  The  basis- right  would  then  be  In  Nott, 
and  the  purchasers  and  the  plaintiff  had  only  claims. 
But  ou  the  original  decision  it  was  assumed  that  the 
assignment  to  the  plaintiffs  was  a  complete  aud  proper 
assignment,  so  that  all  the  rights  of  Nott,  both  the 
debt  and  the  mortgage  right,  passed  to  them.  On  that 
supposition  the  case  fell  under  rule  I,  and  the  decision 
was  wrong.  The  fault  in  the  argument  of  the  court, 
which  was  also  approved  on  the  reargument,  was  in 
uot  distinguishing  between  equities  that  attached  to 
the  debt,  which  would  also  affect  the  mortgage  right, 
and  equities  that  attached  to  the  mortgage  right  only, 
which  latter  right  Is  not  subject  to  rule  III.  It  not 
being  in  Its  own  nature  a  chose  iu  action.  Therefore 
though  the  declsloniwas  correct,  the  views  advanced 
by  the  court  In  this  case  and  the  last  preceding  one, 
as  to  the  nature  of  mortgages  as  choses  in  action  and 
their  being  liable  to  equities  ou  assignment,  are  likely 
to  make  those  oases  misleading  precedeuts. 

Hbnby  T.  Terht. 


OFFICE  AND  OFFICER  —  J  UDOMENT  — 
VALIDITY  — DE  FACTO  JUDGE. 

SOUTH  CAROLINA  SUPREME  COURT,  OCTOBER  29. 1887. 

Cromer  v.  Boinbst. 
On  December  6, 1886,1  a  decree  was  rendered  In  an  action 
tried  November  90,  the  term  of  court  having  begun  Novem- 
ber  8,  and  continued  until  December  8,  on  which  day  the 
decree  was  dated  and  filed.  It  transpired  that  the  term  of 
office  of  the  judge  who  signed  the  decree  expired  on 
December  2.  Held,  that  the  judge  was  an  officer  de  faeto^ 
and  his  decree  valid  as  a  decree  of  the  court. 

APPEAL  from  Common  Pleas,    Circuit  Court  of 
Newberry  county. 
Sxiber  A  Caldwell^  for  appellant. 
Moorman  &  Simkins,  for  respondents. 

McIVEE,  J.  The  question  of  jurisdiction  raised  by 
this  appeal  Is  one  of  the  greatest  Importance,  and  mdHt 
necessarily  be  first  determined  before  any  of  the  other 
questions  presented  can  be  properly  considered:  for 
If  Judge  Eraser,  when  he  rendered  the  decree  ap- 
pealed from,  was  neither  a  judge  dtjwyt-^ot  de  faeto. 
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then  it  is  quite  clear  that  the  paper  styled  a  "  decree  '* 
is  an  absolute  uullity,  and  cannot  present  any  qoes* 
tion  proper  to  be  considered  by  this  tribunal ;  and  if 
it  is  an  alisolute  nullity,  then  all  the  so-called  decrees 
and  judfcments  rendered  by  Judge  Fraser,  as  well  as 
every  official  act  done  by  him  after  the  termination  of 
his  term  of  office  and  before  his  re-election,  are  like- 
wise nullities,  and  may  l>e  so  treated  wherever  met 
with.  This  gives  the  question  presented  for  deter- 
mination far-reaching  consequences  of  such  a  serious 
and  important  character  as  to  demand  the  most 
thorough  and  careful  consideration. 

The  facts  out  of  which  the  question  of  jurisdiction 
arises  are  few  and  undisputed,  and  may  be  stated  as 
follows :  The  case  in  which  the  alleged  decree  was 
rendered  was  heard  on  the  ISth  of  November,  1886, 
during  a  term  of  the  court  commencing  8th  of  Novem- 
ber, 1886,  and  held  continuously  until  and  including 
the  6th  of  December,  1886,  on  which  day  the  alleged 
decree  was  dated  and  filed,  which  was  the  first  an- 
nouncement of  publication  of  the  same,  though  it  was 
actually  prepared  and  written  out  prior  to  the  second 
day  of  December  1886,  the  day  on  which  Judge  Eraser's 
term  of  office  expired.  He  was  however  re-elected  a 
few  days  after  the  6th  of  December,  1886,  and  after  his 
re-election,  at  an  extra  term  of  the  court,  held  on  the 
31st  of  December,  1886,  he  **  called  this  case  for  the 
purpose  of  re-signing  his  decree  as  of  that  date,  as  he 
did  in  other  cases,  but  upon  objection  of  the  plaintiff 
to  his  considering  this  case  then,  he  did  not  change 
the  date,  but  returned  the  decree  to  the  clerk."  Upon 
this  state  of  facts  there  can  be  no  doubt  that  at  the 
time  the  decree  in  question  was  originally  filed  and 
announced  Judge  Fraser  was  not  a  judge  dejure^  in- 
asmuch as  he  was  then  out  of  office  by.tbe  expiration 
of  the  term  for  which  he  was  elected,  and  the  impor- 
tant inquiry  is  whether  he  was  a  judge  de  facto ;  for 
the  mere  fact  that  Judge  Fraser  had  prepared  and 
written  out  his  decree  before  the  expiration  of  his  term 
of  office  cannot  affect  the  question. 

The  question  as  to  what  will  const  itute*a  de  facto 
officer  has  been  the  subject  of  judicial  inquiry  in  very 
many  cases,  both  in  England  and  in  this  country,  and 
while  it  must  be  admitted  that  there  is  some  confiict 
of  opinion,  it  seems  to  us  that  the  weight  of  authority, 
as  well  as  argument,  is  against  the  view  contended  for 
by  the  appellant.  According  to  that  view,  as  we  under- 
stand it,  the  mere  fact  that  one  is  found  in  the  exercise 
of  the  duties  of  an  office,  without  question  of  his 
authority  as  such,  is  not  sufficient  to  constitute  him  a 
de  facto  officer,  unless  he  is  such  officer  by  some  color 
of  right  or  title,  even  though  he  may  t>e  apparently 
invested  with  all  the  insignia  of  office. 

The  de/acto  doctrine  rests  upon  considerations  of 
public  policy  and  necessity.  It  was  introduced  into 
the  law  for  the  purpose  of  protecting  the  interests  of 
the  public,  as  well  as  those  of  private  individuals, 
where  those  Interests  were  involved  in  the  official  acts 
of  one  who  may  be  found  exercising  the  duties  of  an 
office,  though  without  lawful  authority.  Hence  where 
a  person  is  called  upon  to  deal  with  such  an  officer,  he 
is  not  bound  to  inquire  whether  his  title  to  the  office 
is  good;  and  for  a  like  reason  it  seems  to  us  that  he 
should  not  be  required  to  inquire  whether  such  title  is 
colorable.  In  fact  he  is  not  called  upon  to  inquire  into 
the  title  of  such  an  officer  at  all,  but  may  safely  assume 
that  he  is  what  he  appears  to  l>e,  and  what  the  public 
generally  regard  him  to  be.  As  is  said  by  Devens,  J., 
in  PetenUea  v.  Stoiie,  119  Mass.  465;  20  Am.  Rep.  835, 
**  third  persons,  from  the  nature  of  the  case,  cannot 
always  investigate  the  right  of  one  assuming  to  bold 
an  important  office,  even  so  far  as  to  see  that  he  has 
color  of  title  to  it  by  virtue  of  some  appointment  or 
Section.'' 
The  case  of  State  v.  Carroll,  88  Conn.  449;  9  Am 


Rep.  409,  seems  to  be  a  leading  case  upon  the  subject. 
There  Butler,  C.  J.,  subjects  the  authorities,  both 
English  and  American,  to  an  elaborate  review,  and 
shows  that  the  idea  that  there  must  be  some  color  of 
right,  derived  from  some  election  or  appointment,  in 
order  to  constitute  one  a  de  facto  officer,  is  without 
foundation,  and  is  based  upon  what  he  characterizes 
as  *'  a  brief,  inaccurate,  and  deceptive  report  **  of  the 
case  of  Rex  v.  Lisle,  2  Strange,  1090,  as  shown  by  a 
fuller  and  more  accurate  report  of  the  same  case  in 
Andrews,  163.  On  the  contrary  he  adopts  the  defi- 
nition of  a  de  facto  officer  given  by  Lord  Ellenborough 
in  Rex  v.  Bedford  LeveU  6  East,  356,  generalized  from 
a  previous  definition  given  by  Lord  Holt,  in  I\irker  v. 
Kett,  1  Ld.  Raym.  658,  as  follows:  *'  An  officer  de/acto 
is  one  who  has  the  reputation  of  being  the  officer  be 
assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of 
law;**  which  definition,  he  says,  "has  never  been 
questioned  since,  in  England,  and  is  now  the  rule 
there.*'  Without  undertaking  to  go  over  all  the  cases 
cited  in  this  elaborate  opinion.  It  will  be  sufficient  to 
refer  to  some,  which  seems  to  be  more  directly  appli- 
cable to  the  question  now  under  consideration. 

In  Knotoleg  v.  Luc-e,  Moore,  109,  Manwood,  J.,  is  re- 
ported as  saying  *'  that  an  officer  continuing  to  exercise 
an  office  alter  his  time  had  expired  was  a  good  officer 
defacto,'* 

In  Rex  V.  Bedford  LeveU  ttipro,  the  question  was 
whether  a  deputy  recording  officer,  who  continued  to 
act  after  the  death  of  his  principal,  was  an  officer  de 
factOt  And  the  court,  laying  down  the  definition  of 
such  an  officer,  as  hereinbefore  given,  held  the  acts  of 
the  deputy  to  be  good  until  the  death  of  the  principal 
was  known,  but  not  afterward,  because  after  the  death 
of  the  principal  became  known  there  was  no  longer 
any  reason  for  the  public  to  suppose  that  the  deputy 
had  authority  to  exercise  the  duties  of  the  office,  inas- 
much as  his  appointment  necessarily  terminated  with 
the  death  of  his  principal.  That  case  is,  in  principle, 
identical  with  the  case  under  consideration ;  for  Judge 
Eraser's  legal  authority  as  a  judge  undoubtedly  termi- 
nated with  the  expiration  of  bis  term  on  the  2d  of 
December,  1886,  just  aa  the  legal  authority  of  the 
deputy  in  Rex  v.  Bedford  Level,  terminated  with  the 
death  of  his  principal;  and  if  the  acts  of  the  deputy 
after  such  termination,  and  before  the  fact  which  gave 
rise  to  It  was  known,  were  valid,  surely  the  acts  of 
Judge  Fraser  after  the  termination  of  his  office,  and 
before  such  fact  was  known,  would  also  be  valid. 
When  it  became  known  that  Judge  Fraser*s  term  had 
expired  does  not  appear  on  the  record,  and  it  surely 
was  the  duty  of  appellant,  if  his  appeal  depends  upon 
that  fact,  as  we  think  it  does,  to  make  it  appear;  for 
certainly  the  court  could  not  assume  that  Judge 
Fraser  would  undertake  to  exercise  any  of  the  func- 
tions of  his  office  after  his  term  had  expired.  On  the 
contrary,  the  court,  it  seems  to  us  would  much  more 
readily  assume  what  was  no  doubt  the  fact,  that  all 
parties,  as  well  as  the  judge  himself,  were  In  ignorance 
of  the  fact  that  his  term  had  expired  when  the  decree 
was  originally  delivered  to  the  clerk  to  be  filed. 

In  Wilcox  V.  Smith,  5  Wend.  231,  the  question  was 
whether  a  person  acting  as  a  justice  of  the  peace  could 
be  regarded  as  a  de  facto  officer.  It  seems  that  he  was  re- 
puted to  be  a  justice  of  the  peace,  and  had  acted  as  such 
for  three  years.  For  the  first  year  the  town  In  which 
he  resided  was  a  part  of  the  county  of  Genesee,  and 
for  the  last  two  years  It  was  a  part  of  the  county  of 
Orleans.  It  was  shown  that  he  had  not  been  appointed 
by  the  officers  of  the  county  of  Orleans,  nor  did  it  ap- 
pear that  he  had  ever  been  appointed  by  the  officers 
of  the  county  of  Qenesee,  though  it  was  shown  that 
he  took  the  oath  and  acted  as  a  justice  while  the  town 
was  a  part  of  the  county  of  Genesee.  The  court  below 
charged  the  jury,  that  there  being^no  ctflor  of  title  by 
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eleotlou  or  appointment,  the  process  issued  by  blm 
was  absolutely  void.  But  on  appeal  this  ruling  was 
reversed,  tbe  court  holding  tbat  where  tbe  interests 
of  tbird  persons  were  involved,  and  for  tbe  protection 
of  suob  interests,  tbe  acts  of  the  officer  must  be  vali- 
dated as  those  of  n  de  facto  officer,  even  though  no 
color  of  election  or  appointment  bad  been  shown. 

In  Oillian  v.  Reddick,  i  Ired.  868,  the  question  was 
whether  an  official  act  done  by  the  register  of  Gates 
county,  after  tbe  expiration  of  bis  term  of  office,  was 
valid,  and  the  court  held  that  it  was.  In  that  case, 
like  the  present,  the  register  was  appointed  for  a  fixed 
term  of  four  years,  without  any  provision  for  holding 
over.  In  that  case  tbe  court  refers  to  the  previous 
case  of  Burke  v»  Elliolt,  4  Ired.  856,  in  which  the  court 
said  there  must  be  at  least  some  colorable  election  and 
induction  into  office  aborigine^  in  order  to  constitute 
one  a  de  facto  officer,  or  so  long  an  exercise  of  the 
duties  of  tbe  office,  and  acquiescence  therein  by  the 
public  authorities,  as  to  afford  the  individual  citizen 
strong  presumption  that  the  officer  was  duly  qualified 
to  act. 

In  ^011^  y.  Lunt,  87  Me.  423,  the  question  was 
whether  tbe  official  act  of  a  justice  of  the  peace,  done 
after  his  term  of  office  bad  expired,  could  be  sustained 
as  the  act  of  a  de  facto  officer,  and  it  was  held  that  it 
could.  In  that  case  the  justice  was  appointed  for  one 
year,  without  any  provision  for  holding  over.  He  had 
been  a  justice  for  many  years  in  succession,  was  not 
reappointed,  but  continued  to  act,  and  took  tbe 
acknowledgment  of  a  deed  about  two  years  after  his 
term  of  office  had  expired.  One  of  the  grounds  upon 
which  this  decision  seems  to  have  been  placed,  al- 
though others  are  also  stated,  seems  to  have  been  that 
the  fact  of  the  justice  having  been  originally  lawfully 
appointed,  his  continuing  to  exercise  the  duties  of  the 
office  without  question  after  tbe  expiration  of  bis 
term  of  office  afforded  such  color  of  right  as  seems  to 
be  required  by  some  of  the  cases  in  order  to  constitute 
a  de  facto  officer.  The  same  principle  seems  to  have 
been  recognized  by  the  Supreme  Court  of  the  United 
States  in  Cocke  v.  Halsey,  16  Pet.  71.  It  will  be  ob- 
served that  this  ground  Is  especially  applicable  to  the 
case  in  hand.  It  is  conceded  that  Judge  Fraser  was 
originally  lawfully  elected  and  duly  qualified  as  judge, 
and  that  he  had  been  for  many  years  in  the  lawful  ex- 
ercise of  the  duties  of  that  office,  and  was  so  at  the 
time  this  case  was  heard  by  him ;  and  this  may  be  re- 
garded as  affording  such  color  of  right  as  seems  to  be 
thought  necessary  by  some  to  constitute  a  de  facto 
officer.  It  is  true  tbat  it  seems  somewhat  paradoxical, 
not  to  use  the  stronger  term  employed  by  tbe  distin- 
guished judge  in  the  opinion  from  which  this  is  largely 
drawn,  to  say  that  an  appointment  to  an  office  for  a 
specified  term  can  afford  any  color  of  right  or  title 
to  such  office  for  a  longer  period  than  tbe  term 
specified ;  yet  when  we  consider  the  origin  and  founda- 
tion of  the  de  facto  doctrine,  and  tbat  it  was  intro- 
duced for  the  purpose  of  protecting  and  preserving 
the  interests  of  those  who  have  been  induced  to  sub- 
mit their  rights  to  one  who  has  the  apparent  authority 
to  determine  them,  the  paradoxical  character  of  the 
expression,  which  tbe  terms  used,  considered  apart 
from  the  subject  to  which  they  are  applied,  might 
seem  to  Imply,  will  disappear. 

Now  while  strictly  speaking,  an  appointment  to  an 
office  for  four  years  cannot  well  be  considered  as  con- 
ferring even  color  of  title  for  any  longer  period,  yet  it 
may  well  be  so  regarded  in  tbe  connection  and  for  the 
purpose  for  which  the  words  **  color  of  right  and  title  " 
are  used  In  discussing  this  subject.  As  we  understand 
it,  those  words  are  used  to  mark  sharply  the  line  be- 
tween one  who  intrudes  himself  into  an  office  without 
any  shadow  of  right  —  a  mere  usurper  — and  one  who 
enters  upon  an  office  or  continues  in  it  under  an 


honest,  though  mistaken  belief  of  his  legal  right  so  to 
do,  shared  in  by  tbe  public.  It  seems  no  more  para- 
doxical to  say  tbat  one  who  continues  In  the  dis- 
cbarge of  the  duties  of  an  office  to  which  be  has  t>een 
legally  elected  or  appointed,  after  his  term  had  ex- 
pired, in  Ignorance  of  that  fact,  is  being  In  said  office 
under  color  of  right,  than  it  is  to  say  that  one  who  ex- 
ercises the  duties  of  au  office  under  an  appointment 
not  authorized  by  law,  though  supposed  to  be  so,  does 
sounder  color  of  right;  and  yet  it  has  been  held  in 
this  State  {Taylor  ▼.  Skrine,  3  Brev.  516),  as  well  as 
elsewhere,  that  one  who  is  in  office  by  virtue  of  an 
election  or  appointment  afterward  declared  to  be  un- 
constitutional, is  in  such  office  under  color  of  right, 
and  therefore  his  official  acts  are  valid  as  those  of  a 
de  facto  officer.  Now  if  as  in  the  case  just  cited,  the 
act  authorizing  the  appointment  was  unconstitutional, 
it  was  absolutely  null  and  void,  and  therefore  could 
confer  no  authority  whatever  to  hold  the  office,  and  at 
most,  was  only  supposed  to  do  so ;  and  this  was  what 
gave  the  color  of  right  which  invested  the  judge,  whose 
official  act  was  there  brought  in  question,  with  tbe 
character  of  a  de  facto  officer.  The  same  principle  ap- 
plies with  increased  force  to  the  case  of  Judge  Fraser. 
It  is  conceded  that  he  was  in  office  originally  by  legal 
authority,  and  the  act  which  is  now  brought  In  ques- 
tion was  done  by  him  under  the  belief,  shared  in  by 
the  public  which  afterward  proved  to  be  a  mistake, 
that  such  authority  still  continued.  It  was  therefore 
done  because  of  an  authority  originally  legal,  which 
however  was  mistakenly  supposed  still  to  exist,  and  it 
may  therefore  be  said  to  have  been  done  under  color 
of  such  authority ;  for  it  cannot  be  doubted  that  Judge 
Fraser  never  would  have  undertaken  to  exercise  tbe 
duties  of  an  office  after  he  knew  that  his  term  had  ex- 
pired, and  his  authority  so  to  do  had  terminated.  His 
act  must  therefore  be  referred  to  such  authority,  as 
done  by  reason  of  the  belief  that  such  authority  still 
continued,  that  such  authority  was  the  color  of  right 
under  which  he  acted.  If  as  in  Taylor  y.  Shrine,  an 
appointment  to  an  office  without  any  legal  authority 
whatever  should  be  regarded  as  sufficient  to  invest  the 
appointee  with  color  of  right  to  the  office,  solely  be- 
cause it  was  honestly,  though  erroneously,  supposed 
that  the  appointment  was  lawful,  surely  an  appoint- 
ment originally  made  by  lawful  authority,  and  hon- 
estly, though  erroneously,  supposed  still  to  continue, 
ought  to  be  sufficient  for  the  same  purpose. 

In  S/iee^ian's  case,  122  Mass.  445;  2S  Am.  Rep.  874, 
the  accused,  having  been  convicted  before  the  police 
court,  applied  to  be  discharged  under  a  writ  of  habeas 
oorptts,  resting  his  claim  upon  the  ground  that  Hawkes, 
the  justice  before  whom  he  was  tried,  was  disqualified 
to  hold  the  office  under  the  Constitution  of  Massa- 
chusetts, by  reason  of  the  fact  that  he  had  accepted  a 
seat  in  the  Legislature.  Qray,  C.  J.,  in  delivering  the 
opinion  of  the  court,  used  this  language:  **  But  if  Mr. 
Hawkes,  upon  taking  his  seat  in  the  House  of  Repre« 
sentatives,  ceased  to  be  a  justice  de  jure,  he  was,  by 
color  of  the  commission  which  he  still  assumed  to  hold 
and  act  under,  having  the  usual  signs  of  judicial  office, 
sitting  in  the  court,  using  its  seal,  and  attended  by  its 
clerk,  no  other  person  having  been  appointed  in 
his  stead,  a  justice  de/octo."  This  language  may  very 
appropriately  be  applied  to  the  present  case,  mutatis 
mutandts. 

In  Bitersilea  v.  Stone,  supra,  the  question  was 
whether  the  service  of  certain  process  by  one  who  bad 
previously  been  appointed  constable,  but  whose  term 
of  office  had  expired,  and  nevertheless  continued  to 
act,  was  valid.  The  court  held  that  it  was,  the  con- 
stable being  a  de  facto  officer,  using  the  language  herein- 
before quoted  from  the  case.  It  is  now  again  cited  for 
the  purpose  of  saying  that  it  distinctly  repudiates  the 
idea,  that  in  order  to  constitute  a  de  facto  officer,  he 
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mast  have  some  color  of  right  arising  from  some  elec- 
tion or  appointment,  and  declare!  that  the  general 
terms  used  in  the  proTioas  case  of  RaUrocid  Co,  v. 
JRttUroad  Co.,  1  Allen,  662,  from  which  sach  an  idea 
might  be  inferred,  must  be  confined  to  that  particalar 
case,  and  cannot  be  regarded  as  stating  f  nlly  and  ac- 
curately the  elements  necessaryfto  constitute  Kdefcusto 
officer. 

Id  this  State  there  does  not  seem  to  be  anj  author- 
itative decision  on  the  point  under  consideration. 
But  there  are  judicial  utterances  which  seem  to  us  to 
be  in  accordance  with  the  view  herein  presented.  In 
McBee  ▼.  HokCy  2  Spear,  at  page  145,  0*Keall,  J.,  iu 
discussing  this  subject,  uses  this  language:  "  But  I 
talce  the  broad  ground,  that  being  found  in  an  office 
of  which  he  had  been  the  incumbent  for  many  years, 
the  plaintiflli  had  the  right  to  regard  him  as  coroner, 
and  his  acts  for  them  are  good.  *  *  *  One  in  office 
and  transacting  its  duties  is  supposed  to*be  rightfully 
there,  and  so  far  as  third  persons  are  concerned  that 
presumption  legalizes  his  acts."  It  is  true,  as  said  by 
Evans,  J.,  in  the  sul>8equeut  ease  of  Koihman  v.  Ayer^ 
8  Strob.  92:  **  These  propositions,  although  not  abso- 
lutely necessary  to  be  affirmed  iu  that  case,  and  which 
may  be  supposed  to  be  mere  dtcto,  I  propose  to  show 
are  supported  by  all  the  authorities."  This  too  may 
also  be  regarded  as  a  mere  dictutn,  inasmuch  as  the 
question  involved  in  Koihtnan  v.  Aytr  did  not  neces- 
sarily call  for  such  a  declaration  of  opinion.  But  wheu 
we  find  two  such  distinguished  judges  uniting  iu  thus 
laying  down  the  general  doctrine  of  a  de  facto  officer, 
no  small  support  is  afforded  the  view  herein  adopted. 
It  seems  to  us  therefore  that  Judge  Fraser  must  be 
regarded  as  a  de  facto  judge  on  the  6th  of  December, 
1886,  when  the  decree  was  originally  filed  in  the  clerk*s 
office,  and  consequently  that  the  decree  must  be  re- 
garded as  a  valid  decree  of  the  court  of  common  pleas. 

[Omitting  other  points.] 

Judgment  affirmed. 

Simpson,  C.  J.,  dissented. 


NUISANCE  -  WHA  T  CONSTITUTES  —  OB- 
STRUCTION OF  SIDEWALK-SKIDS. 

NBW  YOBK  COURT  OF  APPEALS.  NOV. »,  1887. 

Cauuanak  y.  Oilman. 

Defendant,  a  wholesale  grocer,  was  accustomed  to  place 
siLids,  planked  over,  from  the  stoop  of  his  store  across 
the  sidewalk  to  a  wooden  horse.  Over  this  bridge  goods 
ware  conveyed  from  the  store  to  trucks  in  the  street,  ob- 
structing the  sidewalk  from  four  to  five  hours  of  each 
business  day.  Held,  that  he  was  guilty  of  a  public  nuis- 
ance. 

APPEAL  from  General  Term  of  the  Superior  Court 
of  the  city  of  New  York.  Bill  to  enjoin  defend- 
ant from  obstructing  a  sidewalk.  The  trial  court 
awarded  an  injunction,  which  the  General  Term  af- 
firmed.    Defendant  appealed. 

John  E.  Parsmia  and  Edwin  M,  Weight,  for  plain- 
tiff^. 

Henry  Schmitt,  for  defendant. 

Eabl,  J.  The  primary  purpose  of  streets  is  use  by 
the  public  for  travel  and  transportation,  and  the  gen- 
eral rule  is  that  any  obstruction  of  a  street,  or  en- 
croachment thereon,  which  interferes  with  such  use, 
is  a  public  nuisance.  But  there  are  exceptions  to  the 
general  rule,  bom  of  necessity,  and  justified  by  public 
convenience.  An  abutting  owner  engaged  iu  build- 
ing may  temporarily  encroach  upon  the  street  by  the 
deposit  of  building  materials.    A  tradesman  may  con- 


vey goods  iu  the  street  to  or  from  his  adjoining  store. 
A  coach  or  omnibus  may  stop  in  the  street  to  take  up 
or  set  down  passengers,  and  the  use  of  a  street  for 
public  travel  may  be  temporarily  Interfered  with  in  a 
variety  of  other  ways  without  the  creation  of  what  In 
the  law  is  deemed  to  be  a  nuisance.  But  all  such 
Interruptions  and  obstructions  of  streets  must  be 
justified  by  necessity.  But  it  is  not  sufficient  that 
the  obstructions  are  necessary  with  reference  to  the 
business  of  him  who  creates  and  maintains  them ;  but 
they  must  also  be  reasonable  with  reference  to  the 
rights  of  the  public,  who  have  interests  in  the  streets 
which  may  not  be  sacrificed  or  disregarded.  Whether 
an  obstruction  in  the  street  is  necessary  and  reason- 
able must  generally  be  a  question  of  fact,  to  be  deter- 
mined upon  the  evidence  relating  thereto.  A  refer- 
ence to  a  few  cases  will  show  what  courts  have  said 
upon  this  subject. 

Rex  V.  Rusaelt,  6  East,  427,  where  the  defendant,  a 
wagoner,  was  indicted  for  occupying  one  side  of  a 
public  street  before  his  warehouse  for  loading  and  un- 
loading his  wagons,  the  court  said  ''  that  It  should  be 
fully  understood  that  the  defendant  could  not  legally 
carry  on  any  part  of  his  business  iu  the  public  street 
to  the  annoyance  of  the  public:  that  the  primary  ob- 
ject of  the  street  was  for  the  free  passage  of  the  pub- 
lic, and  any  thing  which  impeded  that  free  passage 
without  necessity  was  a  nuisance;  that  if  the  nature 
of  the  defendant's  business  were  such  as  to  require 
the  loading  and  unloading  of  many  more  of  his  wag- 
ons than  could  conveniently  be  contained  within  his 
own  private  premises,  he  must  either  enlarge  bis  prem- 
ises or  remove  his  business  to  some  more  convenient 
spot." 

In  Rex  V.  Cross,  8  Camp.  224,  the  defendant  was  In- 
dicted for  allowing  his  coaches  to  remain  an  unrea- 
sonable time  in  a  public  street,  and  the  court  said : 
**  Every  unauthorized  obstruction  of  a  highway  to  the 
annoyance  of  the  king's  subjects  is  a  nuisance.  The 
king's  highway  is  not  to  be  used  as  a  stable-yard. 
*  *  *  A  stage-coach  may  set  down  or  take  up  pas- 
sengers in  the  street,  this  being  necessary  for  public 
convenience;  but  It  must  be  done  in  a  reasonable 
time,  and  private  premises  must  be  provided  for  the 
coach  to  stand  while  waiting  between  one  journey 
and  the  commencement  of  another." 

In  Rex  V.  Jones,  8  Camp.  280,  the  defendant,  a  lum- 
ber merchant  in  London,  was  indicted  for  the  ob- 
struction of  a  part  of  a  street  in  the  hewing  and  saw- 
ing of  logs,  and  the  court  said:  *'  It  an  unreasonable 
time  is  occupied  in  delivering  beer  from  a  brewer's 
dray  Into  the  cellar  of  a  publican,  this  is  certainly  a 
nuisance.  A  cart  or  wagon  may  be  unloaded  at  a 
gateway,  but  this  must  be  done  with  promptness.  So 
as  to  the  repairing  of  a  house,  the  public  must  submit 
to  the  inconvenience  occasioned  necessarily  in  repair- 
ing the  house;  but  if  this  inconvenience  should  be 
prolonged  for  an  unreasonable  time,  the  public  have 
a  right  to  complain,  and  the  party  may  be  Indicted 
for  a  nuisance.  The  rule  of  law  upon  this  subject  is 
much  neglected,  and  great  advantages  would  arise 
from  a  strict,  steady  application  of  it.  I  cannot  bring 
myself  to  doubt  the  guilt  of  this  defendant.  He  is  not 
to  eke  out  the  inconvenience  of  his  own  premises  by 
taking  in  the  public  highway  with  his  lumber-yard ; 
and  if  the  street  be  too  narrow,  he  must  move  to  a 
more  convenient  place  for  carrying  on  his  business." 

In  Com.  V.  PoMtnore,  1  Serg.  &  R.  217,  the  defend- 
ant, an  auctioneer,  was  indicted  for  a  nuisance  in 
placing  goods  on  the  foot-way  and  carriage-way  of 
one  of  the  public  streets  of  the  city,  and  suffering 
them  to  remain  for  the  purpose  of  being  sold  there,  so 
as  to  render  the  passage  less  convenient,  although  not 
entirely  to  obstruct  it,  and  the  court  said:  "It  is 
true,  necessity  justifies  actions  which  would  otherwise 
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be  auisanoes.  It  is  true  also  that  the  necessity  ueed 
not  be  absolute:  it  is  enough  if  it  be  reasouable.  No 
mau  has  a  right  to  throw  wood  or  scones  iuto  the 
street  at  his  pleasure.  But  iuasmuoh  as  fuel  is  ueoes- 
sarj,  a  mau  may  throw  wood  iuto  the  street  for  the 
purpose  of  haviug  it  carried  into  his  house,  and  it  may 
be  there  a  reasouable  time.  So  beoause  building  is 
necessary,  stones,  bricks,  lime,  sand  and  other  mate- 
rials may  be  placed  in  the  street,  provided  it  be  done 
in  the  most  convenient  manner.  On  the  same  princi- 
ple, a  merchant  may  have  his  goods  placed  in  the 
street  for  the  purpose  of  removing  them  Ut  his  store 
in  a  reasonable  time.  But  he  has  no  right  to  keep 
them  in  the  street  for  the  purpose  of  selling  them 
there,  beoause  there  is  no  necessity  for  it.  *  *  *  I 
can  easily  perceive  that  it  is  for  the  convenience  and 
the  interest  of  an  auctioneer  to  place  his  goods  in  the 
street,  because  it  saves  the  expense  of  storage;  but 
there  is  no  more  necessity  in  his  case  than  in  that  of 
a  private  merchant.  It  is  equally  in  the  power  of  the 
auctioneer  and  the  merchant  to  procure  warehouses 
and  places  of  deposit  in  proportion  to  the  extent  of 
their  business." 

In  People  v.  Cunningham,  1  Denio,  624,  the  defend- 
ants were  indicted  for  obstructing  one  of  the  streets 
in  the  city  of  Brooklyn,  and  tbe  court  said:  **The 
fact  that  the  defendants'  business  was  lawful  does  not 
afford  them  a  justification  in  annoying  the  public  in 
transacting  it;  it  gives  them  no  right  to  occupy  the 
public  highway  so  as  to  impede  the  free  passage  of  It 
by  the  citizens  generally.  The  obstruction  com- 
plained of  is  not  of  the  temporary  character  which 
may  be  excused  within  the  necessary  qualifications 
referred  to  in  the  cases  cited,  but  results  from  a  sys- 
tematic course  of  carrying  on  the  defendants'  busi- 
ness. It  is  said  that  this  business  cannot  be  carried  on 
in  any  other  manner  at  that  place  so  advantageously 
either  to  individuals  or  the  public.  The  answer  to 
this  is  to  be  found  in  the  observations  of  the  court  In 
RnsseU's  case,  above  cited :  *They  must  either  en- 
large their  premises,  or  remove  their  business  to  some 
more  convenient  spot.'  Private  interests  must  be 
made  subservient  to  the  general  interest  in  the  com- 
munity." 

In  Walsh  v.  Wilson,  101  N.  Y.  254;  S.  C,  54 
Am.  Bep.  698,  a  case  where  the  defendant  ob- 
structed a  sidewalk  in  the  city  of  New  York 
with  skids  a  few  minutes  while  be  was  engaged 
in  removing  two  large  cases  of  [merchandise  from  bis 
store  to  a  truck,  in  consequence  of  which  the  plaintiff 
claimed  to  have  been  injured  while  passing  through 
the  street,  we  said:  **The  defendant  had  the  right  to 
place  the  skids  across  the  sidewalk  temporarily  for 
purposes  of  removing  the  cases  of  merchandise.  Every 
one  doing  business  along  a  street  in  a  populous  city 
must  have  such  a  right,  to  be  exercised  in  a  reason- 
able manner  so  as  not  to  unnecessarily  incumber  and 
obstruct  the  sidewalk." 

In  Mattieios  v.  KeUey,  58  Me.  56,  the  court  said :  **A8 
an  incident  to  this  right  of  transit,  the  public  have  a 
right  to  load  and  unload  such  vehicles  (in  the  street  or 
from  the  street),  as  they  find  it  convenient  to  use. 
But  in  this  respect  each  individual  is  restrained  by 
the  rights  of  others.  He  must  do  his  work  in  such 
careful  and  prudent  manner  as  not  to  interfere  un- 
reasonably with  the  convenience  of  others." 

Now  what  are  the  facts  of  this  case?  Both  the  plain- 
tiffs and  the  defendant  were  extensive  retail  and 
wholesale  grocers,  having  stores  near  to  each  other  on 
the  south  side  of  Vesey  street  in  the  city  of  New 
York,  and  a  large  portion  of  the  plaintiflTs  customers, 
in  order  to  reach  their  store,  were  obliged  to  pass 
upon  the  sidewalk  In  front  of  the  defendant's  store. 
Goods  were  taken  to  and  from  the  defendant's  store 
by  means  of  trucks  loaded  in  the  street.    Tbe  trucks 


were  placed  In  the  street  adjoining  the  sidewalk,  and 
then  a  bridge,  made  of  two  skids,  planked  over,  so  as 
to  make  a  plank- way  three  feet  wide  and  fifteen  feet 
long,  with  side-pieces  three  and  one-half  inches  high, 
was  placed  over  the  sidewalk,  with  one  and  resting 
upon  the  stoop  of  the  defendant's  store,  and  the  other 
end  upon  a  wooden  horse  outside  of  the  sidewalk  near 
tbe  truck  to  be  loaded.  This  bridge  was  elevated 
above  the  sidewalk  at  the  inner  end  about  twelve 
inches,  and  at  the  outer  end  about  twenty  inches, 
thus  entirely  obstructing  the  sidewalk,  mud  goods 
were  conveyed  over  this  bridge  to  and  from  the  store. 
Persons  wishing  to  pass  upon  the  sidewalk  in  front  of 
the  store  when  the  bridge  was  In  place  were  obliged 
to  step  upon  the  stoop  and  go  around  that  end  of  the 
bridge.  The  bridge  was  usually  removed  when  not  in 
use;  but  there  was  uncontradicted  evidence  that  it 
was  sometimes  permitted  to  remain  in  position  when 
not  in  use  for  ten  or  fifteen  minutes,  and  that  it  some- 
times remained  in  position  when  in  use  one  hour,  one 
hour  and  a  half,  and  sometimes  even  two  hours ;  and 
the  court  found  that  tbe  bridge  thus  remained  in  posi- 
tion across  the  sidewalk  from  four  to  five  hours  each 
business  day  between  the  hours  of  9  a.  m.  and  5.  p.  m., 
and  that  it  obstructed  the  sidewalk  the  greater  part 
of  every  business  day.  Such  an  extensive  and  con- 
tinuous use  of  the  sidewalk  cannot  be  justified.  It 
was  a  practical  appropriation  by  the  defendant  of  the 
sidewalk  in  front  of  his  store  to  his  private  use,  in 
disregard  of  the  public  eouvenienoe.  Even  if  in  some 
sense  such  use  was  necessary  to  the  convenient  and 
profitable  transaction  of  his  bnsiness,and  if  the  obstruc- 
tion of  the  sidewalk  was  no  more,  and  even  less  than 
it  would  be  by  any  other  method  of  doing  the  busi- 
ness, these  circumstances  do  not  justify  the  obstruc- 
tion. If  the  defendant  cannot  transact  his  extensive 
business  at  that  place  without  thus  encroaching  upon, 
obstructing  and  almost  appropriating  the  sidewalk 
during  the  business  hours  of  the  day,  he  must  either 
remove  his  business  to  some  other  place  or  enlarge 
the  premises  so  as  to  accommodate  it.  It  was  incum- 
bent upon  the  defendant  to  show,  not  only  that  the 
use  he  made  of  the  sidewalk  was  necessary  in  his  bus- 
iness, but  also  that  it  was  reasonable  in  reference  to 
the  public  convenience.  That  it  was  unreasonable  Is 
too  clear  for  dispute.  He  might  use  the  bridge  to  load 
or  unload  a  single  truck,  and  this  he  could  do  at  inter- 
vals during  the  day,  at  no  time  obstructing  the  street 
for  any  considerable  length  of  time.  But  there  is  no 
authority  and  no  rule  of  law  which  would  warrant 
such  an  obstruction  daily  for  hours,  or  even  one  hour 
continuously.  The  defendant  was  therefore  guilty  of 
a  public  nuisance. 

[Omitting  minor  questions.] 

It  is  further  objected  on  the  part  of  the  defendant, 
that  some  of  the  material  findings  of  fact  made  by  the 
trial  judge  were  not  upheld  by  any  evidence.  A  care- 
ful scrutiny  of  the  evidence  fails  to  satisfy  us  that 
this  objection  is  well  founded.  On  the  contrary,  the 
undisputed  evidence  showed  the  nuisance,  the  special 
damage,  and  the  right  of  the  plaintiffs  to  a  judgment 
restraining  such  nuisance.  The  evidence  of  defend- 
ant was  directed  mainly  to  show  that  the  bridge  was 
necessary  in  his  business;  that  skids  and  other  simi- 
lar appliances  were  in  common  use  by  merchants  in 
the  city ;  and  that  he  left  a  passage-way  for  pedes- 
trians on  and  over  his  stoop.  The  alleged  necessity, 
as  we  have  shown,  furnished  the  defendant  no  justifi- 
cation for  the  nuisance,  and  it  may  be  conceded  that 
similar  appliances  are  quite  common  in  New  York.  It 
is  not  the  nature  of  these  appliances  that  furnishes  the 
basis  of  our  judgment,  but  its  unreasonable  use.  The 
defendant  could  not  justify  his  unreasonable  obstruc- 
tion of  the  sidewalk  by  showing  that  be  allowed  pe- 
destrians to  pass  around  or  through  his  store  or  over 
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hit  elevAted  stoop  betweeu  moTlng  barrels  and  pack- 
ages. The  stoop  is  uo  part  of  the  sidewalk,  and  the 
defendant  could  not  appropriate  that  to  his  private 
use,  and  substitute  his  stoop  for  the  public  conven- 
ience. While  temporarily  obstructing  the  sidewalk, 
he  should  give  pedestrians  the  best  passage  he  can 
over  bis  stoop.  But  this  should  be  a  temporary,  and 
not  a  permanent,  shift.  He  cannot  justify  the  ob- 
struction of  the  sidewalk  for  hoars  because  he  gives 
the  public  a  less  convenient  passage  over  his  stoop. 

The  judgment  entirely  prevents  the  defendant  from 
using  the  bridge  or  other  like  obstruction.  We  find 
nothing  In  the  evidence  which  justifies  this.  We  can- 
not perceive  that  the  bridge  Is  in  any  material  degree 
a  greater  obstruction  than  skids  would  be  if  similarly 
used.  The  judgment  should  be  so  modified  as  to  read 
as  follows:  '*  It  is  ordered  and  adjudged  that  the  de- 
fendant, his  agents,  servants  and  employees  refrain 
from  unnecessarily  or  unreasonably  obstructing  the 
southerly  sidewalk  of  Vesey  street,  in  front  of  the 
premises  Nos.  86  and  87  Vesey  street,  by  any  plank- 
way  or  bridge  or  other  like  obstruction  elevated 
above  the  sidewalk,  and  reaching  from  said  premises, 
or  from  the  stoop  in  front  of  the  same,  to  the  road- 
way of  said  Vesey  street,  or  from  unnecessarily  or 
unreasonably  hindering  or  preventing  the  plaintiffs, 
or  their  employees,  servants  and  customers  from  hav- 
ing the  convenient  use  of  and  passage  along  the  side- 
walk of  said  Vesey  street  in  front  of  said  premises 
Nos.  35  and  37  Vesey  street,  by  any  like  obstruction : 
and  it  is  further  adjudged  that  the  plalntiflb  recover 
of  the  defendant  one  hundred  and  sixty-four  2(^100 
dollars  costs  of  this  action,"  and  as  so  modified  It 
should  be  affirmed  without  costs  to  either  party  in 
this  court. 

It  !•  difficult  to  frame  the  judgment  by  the  use  of 
general  language  so  as  to  protect  and  secure  the  rights 
of  the  parties.  But  the  rules  we  have  laid  down  In 
this  opinion  will  probably  be  found  sufficient  as  a 
guide  if  it  should  be  necessary  to  enforce  the  judg- 
ment as  modified,  and  therefrom  the  meaning  and 
scope  of  the  important  words  '*  unnecessarily  *'  and 
**  unreasonably  "  may  with  sufficient  accuracy  be  as- 
certained. 

All  concur,  except  Rapallo,  J.,  absent. 


CRIMINAL  LAW—FORaERY—OF  NATIONAL 

BANK  PAPER-JURISDWTION  OF 

STATE  COURTS, 

8UPRBMB  COUBT  OF  ILLINOIS,  NOV.  U,  1887. 

HoKKV.  People. 

Upon  trial  of  defendant  for  forgery  it  appeared  that  a  draft 
was  drawn  by  one  national  bank  upon  another;  that  de- 
fendant was  a  bookkeeper  in  the  bank,  and  without  au- 
thority filled  a  draft  signed  in  blank  by  the  assistant  cash- 
ier, issued  it,  and  fraudulently  changed  his  book  entries 
to  cover  the  crime. 

Held,  that  the  ptmlshment  of  the  crime  was  within  the  juris- 
diction of  the  State  courts,  notwithstanding  the  provls- 
km  of  Rev.  Stat.  U.S.,!  5200,  that  every  president,  clerk, 
or  agent  of  any  national  bank,  who  without  authority 
from  the  directors  draws  any  order  or  bill  of  exchange, 
*  *  •  shall  be  deemed  gnllty  of  a  misdemeanor,  and 
act  of  Congress  passed  March  8,  1875,  which  provides  that 
the  Circuit  Courts  of  the  United  States  shall  have  exclu- 
sive cognisance  of  all  causes  and  offenses  cognizable  un- 
der the  authority  of  the  United  States,  except  as  other- 
wise provided  by  law, 

PRROR  to  Circuit  Ck)urt,  Peoria  county. 

Sheldon,  C.  J.    The  plaintiff  in  error,  John  Finley 
Hoke,  was  oouvioted  of  the  crime  of  forging  a  draft 


for  $1,000,  purporting  to  be  drawn  by  the  Merchants' 
National  Bank  of  Peoria  upon  the  Merchants' 
Ebcchange  National  Bank  of  New  York,  of  the  data 
of  September  1, 1886,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of  five  years. 
It  appears  from  the  evidence  that  Hoke  was  a  book- 
keeper in  the  Merchants'  National  Bank  of  Peoria,  a 
corporation  organized  under  the  National  Banking 
Act,  and  that  he,  without  authority,  filled  op  In  his 
handwriting  the  draft  in  question,  which  had  been 
signed  in  blank  by  the  assistant  cashier,  and  delivered 
the  same  to  oneG.  J.  Brown,  in  payment  of  margins 
upon  certain  deals  of  Hoke  on  the  board  of  trade,  and 
that  no  money  was  paid  therefor  by  Brown  to  Hoke 
or  the  bank.  Hoke  at  the  time  made  false  and  un  true 
entries  in  the  books  of  the  bank  in  order  to  conceal 
the  fact  of  the  unlawful  issuance  of  the  draft.  The 
draft  was  afterward  paid  by  the  Merchants*  National 
Bank  In  the  ordinary  course  of  business.  Plaintiffin 
error's  oounseL,  in  the  opening  of  their  written  argu- 
ment, say :  **  We  desire  expressly  to  restrict  the  re- 
view of  this  case  to  but  one  question,  vis. :  Did  the 
court  have  jurisdiction,  and  did  It  err  in  refusing  ap^ 
pellant's  Instructions  on  that  point?  We  contend 
that  the  offense  charged  in  the  proof  against  appel- 
lant was  cognisable  in  the  Federal  courts,  and  was 
therefore  excluded  from  the  jurisdiction  of  the  State 
court." 

Section  6209  of  the  Revised  Statutes  of  the  United 
States  is  as  follows  "  Rvery  president,  director,  cash- 
ier, teller,  clerk  or  agent  of  any  association  (referring 
to  national  banks)  who  embezzles,  abstracts,  or  will- 
fully mlsi4>plies  any  of  the  moneys,  funds,  or  credits 
of  the  association ;  or  who  without  authority  from 
the  directors,  Issues  or  puts  In  circulation  any  of  the 
notes  of  the  association ;  or  who  without  such  author- 
ity Issues  or  puts  forth  any  certificate  of  deposit, 
draws  any  order  or  bill  of  exchange,  makes  any  ac- 
ceptance, assigns  any  note,  bond,  draft,  bill  of  ex- 
change, mortg^age,  judgment  or  decree;  or  who  makes 
any  false  entry  In  any  book,  report  or  statement  of 
the  association,  with  Intent,  In  either  case,  to  Injure 
or  defraud  the  association  or  any  other  company, 
body  politic  or  corporate,  or  any  individual  person,  or 
to  deceive  any  officer  of  the  association,  or  any  agent 
appointed  to  examine  the  affairs  of  any  such  associa- 
tion; and  every  person  who  with  like  intent  aids  or 
abets  any  officer,  clerk  or  agent  in  any  violation  of  this 
section — shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  less  than  five  years  nor  more 
than  ten." 

It  Is  urged  that  the  offense  established  by  the  proof 
upon  the  trial  of  this  case  is  an  offense  under  this 
section  of  the  statutes  of  the  United  States,  and  that 
being  an  offense  thereunder.  It  Is  punishable  in  the 
United  States  courts  alone.  The  act  of  Congress, 
March  8, 1876,  S  1  (Sup.  Rev.  SUt.  178),  provides  '*  that 
the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature,  at  com- 
mon law  or  in  equity,  where  the  matter  In  dispute  ex- 
ceeds," etc.,  ♦*  *  ♦  ♦  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  or  treaties  made," 
etc.  ;«•*•*  and  shall  have  exclusive  cognizance 
of  all  crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States,  except  as  otherwise  pro- 
vided by  law."  Chancellor  Kent,  In  respect  of  the 
concurrent  power  of  the  States  in  matters  of  judicial 
cognizance,  observes:  **  In  the  judicial  act  of  1789  the 
exclusive  and  concurrent  jurisdiction  conferred  upon 
the  courts  by  that  act  were  dearly  distinguished  and 
marked.  The  act  shows,  that  in  the  opinion  of  Con- 
gress, a  grant  of  jurisdiction  generally  was  not  of 
itself  sufficient  to  vest  an  exclusive  jurisdiction.  The 
judicial  act  grants  exclusive  jurisdiotioo  to  the  Cir- 
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oait  Coart  of  all  orimes  and  oflTenBes  oogoizable  under 
the  aathoritj  of  the  United  States,  except  where  the 
laws  of  the  United  States  should  otherwise  provide;*' 
and  this  accounts  for  the  proviso  in  the  act  of  24th  of 
February,  1807,  oh.  20,  and  in  the  act  of  10th  of  April, 
1816,  ch.  44,  concerning  the  forgery  of  the  notes  of  the 
Bank  of  the  United  States,  declaring  that  nothing  in 
that  act  contained  should  be  construed  to  deprive  the 
courts  of  the  individual  States  of  jurisdiction,  under 
the  laws  of  the  several  States,  over  offenses  made 
punishable  by  that  act.  There  is  a  similar  proviso  in 
the  act  of  Slst  of  April,  1806,  ch.  49,  concerning  the 
counterfeiters  of  the  current  coin  of  theUnited  States. 
Without  these  provisos  the  State  courts  could  not 
have  exercised  concurrent  jurisdiction  over  those  of- 
fenses consistently  with  the  judicial  act  of  1789.  1 
Kent  Com.  (12th  ed.)  873. 

And  yet  in  Prigg  v.  Pennsylvania,  13  Pet.  627,  In  as- 
serting the  exclusive  power  of  Congress  over  the  sub- 
ject of  fugitive  slaves,  Justice  Story  observes:  '*To 
guard  however  against  any  possible  misconstruction 
of  our  views,  it  Is  proper  to  state  that  we  are  by  no 
means  to  be  understood  in  any  manner  whatsoever  to 
doubt  or  to  Interfere  with  the  police  power  belonging 
to  the  States  In  virtue  of  their  general  sovereignty. 
That  police  power  extends  over  aU  subjects  within 
the  territorial  limits  of  the  States,  and  has  never  been 
conceded  to  the  United  States.*' 

And  In  City  of  New  York  ▼.  MUn,  11  Pet.  188.  It 
was  said  **  that  a  State  has  the  same  undeniable  and 
unlimited  jurisdiction  over  all  persons  and  things 
within  its  territorial  limits  as  any  foreign  nation, 
where  that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  Constitution  of  the  United  States: 

*  *  *  that  all  those  powers  which  relate  to  merely 
municipal  legislation,  or  what  may  perhaps  more 
properly  be  called  internal  police,  are  not  thns  sur- 
rendered or  restrained,  and  that  consequently  In  rela- 
tion to  these  the  authority  of  the  State  is  complete, 
unqualified  and  exclusive.'* 

In  Bella  v.  People,  4  Scam.  498,  Eells  had  been  in- 
dicted under  a  statute  of  this  State  making  it  an  of- 
fense to  harbor  and  secrete  any  negro  slave,  or  to  hin- 
der or  prevent  the  lawful  owner  of  such  slave  from 
retaking  him,  and  the  point  was  made  In  the  defense, 
but  not  sustained,  that  the  offense  described  in  the  in- 
dictment was  precisely  such  an  offense  as  was  Indict- 
able under  the  fugitive  slave  law  of  Congress  of  1793. 
The  court,  by  Shields,  J.,  there  said:  ''This  (the State) 
law  prescribes  a  rule  of  conduct  for  our  own  citizens. 
If  the  State  can  do  this,  and  I  hardly  think  the  power 
questionable,  it  can  punish  those  who  violate  the  rule. 
If  a  State  has  power  to  regulate  Its  own  affairs,  it  has 
the  power  to  define  offenses  and  punish  offenders.'* 
And  again :  "It  is  also  said  that  this  law  may  punish 
a  man  twice  for  the  same  offense.  There  Is  no  force 
whatever  in  this  objection.  The  offenses  are  separate 
and  distinct;  violations  of  distinct  and  different  laws 
and  the  punishments  inflicted  by  different  sovereign- 
ties." 

The  conviction  In  the  case  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  Moore  v.  People, 
14  How.  13.  Moore  being  the  executor  of  Eells.  It 
was  there  said  by  the  court :  *'  But  admitting  that  the 
plaintiff  in  error  may  be  liable  to  an  action  under  the 
act  of  Congress  for  the  same  acts  of  harboring  and 
preventing  the  owner  from  retaking  his  slave.  It  does 
not  follow  that  he  would  be  twice  punished  for  the 
same  offense.  *  *  *  The  same  act  may  be  an  of- 
fense or  transgression  of  the  laws  of  both  (State  and 
United  States),"  for  which,  as  afterward  said,  the  of- 
fender is  justly  punishable.  And  it  was  there  further 
said :  *'The  power  to  make  municipal  regulations  for 
the  restraint  and  punishment  of  crime,  for  the  pre- 
servation of  the  health  and  morals  of  her  citizens,  and 


of  the  public  peace,  has  never  been  surrendered  by 
the  States  or  restrained  by  the  Constitution  of  the 
United  States." 

The  indictment  In  this  case  is  for  the  crime  of  for- 
gery. In  the  offense  described  in  section  5209  above 
of  the  United  States  law,  which  is  claimed  as  being 
the  same  as  that  shown  by  the  proof  here,  the  offender 
Is  an  officer  or  clerk  of  a  national  bank,  w^o  without 
authority  from  the  directors  draws  an  order  of  bill 
of  exchange  with  intent  to  injure  or  defraud,  etc.  The 
offenses  do  not  appear  to  be  the  same.  Under  this  In- 
dictment for  forgery  there  could  not,  we  apprehend, 
be  a  conviction  for  the  offense  described  in  section 
6209.  Nor  would  an  indictment  charging  merely  the 
offense  described  in  that  section  sustain  a  conviction 
for  forgery.  The  objects  of  the  United  States  law 
and  the  State  law  appear  to  be  different.  The  purpose 
of  the  former  seems  to  be  for  the  protection  of  na- 
tional banks;  to  punish  breaches  of  trust  on  the  part 
of  those  holding  fiduciary  relations  toward  such 
banks;  to  punish  what  Is  of  the  nature  of  a  private 
crime.  The  State  law  Is  for  the  protection  of  the  pub- 
lic against  the  public  mischief  to  the  people  of  the 
State  from  the  perpetration  of  forgeries.  The  United 
States  statutes  is  not  levelled  against  the  crime  of 
forgery,  but  against  a  breach  of  trust.  The  offense  is 
called  but  a  misdemeanor.  There  is  no  apt  language 
in  section  5209  to  describe  forgery.  Whenever  Con- 
gress has  legislated  with  respect  to  that  offense  it  has 
used  the  language  which  is  appropriate  for  its  de- 
scription. Thus  under  title  70,  Rev.  Stat.  U.  S., 
S  5414,  provides :  **  Every  person  who  with  intent  to 
defraud,  falsely  makes,  forges,  counterfeits,  or  alters 
any  obligation,  etc.,  of  theUnited  States  shall  be  pun- 
ished by  a  fine  of  not  more  than  15,000,  and  by  Im- 
prisonment at  hard  labor  not  more  than  fifteen 
years." 

Section  5415:  **  Every  person  who  falsely  makes, 
forges,  or  counterfeits,  etc.,  any  of  the  circulating 
notes  of  any  banking  association  now  or  hereafter  au- 
thorized and  acting  under  the  laws  of  the  United 
States,  shall  be  imprisoned  at  hard  labor  not  less  than 
five  nor  more  than  fifteen  years,  and  fined  not  more 
that  $1,000."  And  so  of  other  sections  providing  for 
the  punishment  of  forgery,  where  the  United  States 
may  be  injured,  the  description  of  the  offense  is  in 
the  like  apt  language.  The  punishment  there  de- 
nounced against  the  crime  of  forgery  is  greater  than 
that  prescribed  In  section  5209  for  the  breach  of  trust 
there  made  punishable,  exceeding  It  by  five  years  in 
extent  of  Imprisonment.  And  section  5328,  under 
this  same  title  (70),  declares:  "Nothing  In  this  title 
shall  be  helcl  to  take  away  or  Impair  the  jurisdiction 
of  the  courts  of  the  several  States  under  the  laws 
thereof."  There  is  thus  manifestation  in  the  legisla- 
tion of  Congress  that  section  5029  is  not  directed 
against  the  crime  of  forgery ;  that  the  offense  provided 
against  in  that  section  is  of  less  degree  than  that  of 
forgery;  and  that  it  was  not  the  intent  to  suspend  In 
any  respect  the  jurisdiction  of  the  State  courts  over 
the  crime  of  forgery  under  State  laws.  Inasmuch  as 
the  United  States  law  providing  for  the  punishment 
of  forgery  declares  that  nothing  therein  shall  be  held 
to  take  away  or  Impair  the  jurisdiction  of  the  State 
courts  under  State  laws.  The  State  law  is  In  no  way 
repugnant  to  section  5029,  and  is  not  at  all  in  the  way 
of  supplement  to  the  legislation  therein.  It  is  but  a 
statute  for  the  punishment  of  the  common-law  crime 
of  forgery.  Because  it  happens  to  appear  In  the  proof 
in  this  case  that  the  wrong-doer  was  the  clerk  of  a 
national  bank,  and  that  the  draft  was  drawn  without 
authority  from  the  directors  of  the  bank,  thus  pre- 
senting the  peculiar  elements  which  constitute  the 
offense  In  said  section  5209,  and  because,  may  be,  the 
proof  shows  nothing  more  than  what  amounts  to  the 
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offaiiM  deeortbed  iu  that  seotioii,  we  do  not  tbiiik 
that  thereby  the  jurisdiction  of  the  State  court  over 
the  crime  of  forgery  should  be  taken  to  be  suspended. 
The  cases  cited  in  behalf  of  the  plaintiff  in  error  are 
mostlj  cases  relatinic  partloularlj  to  the  execution  of 
some  Federal  statute*  or  to  some  act  done  within 
some  Federal  tribunal.  The  distluotlon  is  taken  in 
SteUe  V.  Pi'JIie,  15  N.  H.  88,  between  cases  where  the 
aliened  criminal  act  it  done  in  the  course  of  the  exe- 
cution of  the  laws  of  the  United  States,  and  where 
not  so  done,  and  favoring  the  idea  that  the  exclusive 
jurisdiction  of  the  Federal  courts  may  exist  in  the 
former  class  of  cases,  and  not  in  the  latter.  The  same 
distinction  was  recognized  in  People  v.  Kelly,  38Cal. 
145,  as  one  properly  taken.  The  offense  here  charged 
was  not  committed  in  the  course  of  the  administra- 
tion of  any  law  of  the  United  States. 

In  Com.  V.  Luberg,  04  Pen n.  St.  85,  a  conviction  In 
the  State  court  of  the  offense  of  making  false  entries 
iu  the  l>ooks  of  a  national  bank  by  the  receiving  teller 
of  the  bank  was  sustained. 

But  in  Com,  v.  Felton,  101  Mass.  204,  It  was  held 
that  the  offense  of  the  embezzlement  of  the  funds  of  a 
national  l>ank  by  its  cashier  was  excluslveiy  cogniz- 
able by  the  courts  of  the  United  States,  and  that  it 
was  taken  out  of  the  juriidlctiou  of  the  State  court  by 
the  acts  of  Congress. 

While  the  case  does  not  seem  to  be  entirely  clear 
upon  the  authorities,  we  are  disposed  to  hold  that  the 
crime  charged  in  the  indictment,  or  that  established 
by  the  proof,  is  not  excluded  from  the  Jurisdiction  of 
the  State  court. 

The  judgment  will  be  affirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

APPKAIi-WHBN  UE8-SPE0IAL  PROCBBDINO-COUNTT 

CoDBT.— Plaintiff  obtained  a  judgment  by  confession 
before  a  justice  of  the  peace,  a  transcript  of  which  was 
filed  iu  the  county  clerk's  olBce.  After  the  expiration 
of  five  years,  plaintiff  still  claiming  to  own  the  judg- 
ment, moved  for  leave  to  issue  execution.  Upon  the 
hearing  the  contestant  appeared,  and  by  affidavit  al- 
leged that  he  was  the  owner  of  the  judgment  by  as- 
signment from  the  plaintiff.  The  matter  was  referred 
to  a  roferee,  who  reported  adversely  to  the  plaintiff. 
The  report  was  confirmed  by  the  County  Court,  and 
plaintiff  appealed  to  the  General  Term  of  the  Supreme 
Court,  which  court  dismissed  the  appeal  as  not  appeal- 
able. The  defendant  did  not  appear  at  any  stage  of 
the  proceedings.  Held,  a  special  proceeding  within 
N.  T.  Code  Civil  Proc,  S  1357,  which  provides  that 
'*  an  appeal  may  *  *  *  be  taken  to  the  Supreme 
Court  from  an  order  ♦  ♦  ♦  made  by  a  court  of 
record  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that 
court,*'  etc.  Nov.  20, 1887.  Ithaca  Agr.  Works  v.  Eg- 
gUaUm.    Opinion  by  Peckham,  J. 

Contract— AQBNT*8  pbomisb  to  pat— personal 

MABIUTT— STRANGER— STATUTE  OF  FRAUDS.— De- 
fendant bad  acted  as  agent  for  his  wife  in  the  sale  to 
herof  the  business  of  a  certain  firm,  against  which 
plaintiflb  had  claims.  In  the  course  of  negotiations 
which  resulted  in  the  execution  of  a  written  instru- 
ment transferring  the  business  to  his  wife,  defendant 
was  alleged  to  have  said  that  he  **  would  see  that  the 
creditors  were  paid.*'  Plaintiffs  sued  to  recover  their 
claims  from  defendant,  on  the  ground  that  he  had  be- 
come personally  responsible  for  the  debts  of  the  firm. 
Held,  (1)  that  the  expressions,  if  made  by  defendant 
as  alleged,  should  be  construed  as  made  by  him  as 
agent  for  his  wife,  and  that  he  was  not  personally  re- 
sponsible; (2)  that  plaintifliB  were  strangers  to  the 


agreement,  if  made,  and  could  not  enforce  It;  (8)  that 
the  agreement,  If  any,  was  void  under  the  statute  of 
frauds,  as  an  agreement  to  answer  for  the  debt  of 
another.  Mallory  v.  Gillette,  21  N.  T.  412;  Belknap 
V.  Bender,  76  id.  446.  Nov.  29, 1887.  Berry  v.  Uroton. 
Opinion  by  Earl,  J. 

UNDER     SEAIr-CX)NSn>ERATION— EVIDENCE— 

PAROL— TO  VARY  UCENSB— MCBN8E— TO  MAKE  RE- 
PAIRS—REVOOAT10N.—(1)  Plaintiff  sued  her  landlord 
for  breaking  into  her  rooms  and  injuring  her  furni- 
ture while  altering  the  house.  Defendants  alleged  an 
agreement,  not  under  seal,  signed  by  plaintiffs  and 
eight  other  tenants,  "for  the  consideration  of  $1  to 
us  paid,  the  receipt  of  which  we  hereby  acknowledge," 
to  permit  the  landlord  to  make  such  changes  in  the 
house  as  he  thought  necessary.  Plaintiff,  on  trial 
denied  receiving  the  money,  or  that  there  was  any 
other  consideration  for  the  agreement.  N.  T.  Code 
Civ.  Proc.,  f  840.  provides  that  an  instrument  not  un- 
der seal  is  not  entitled  to  the  presumption  of  consid- 
eration. Held,  that  as  the  plaintiff  was  nonsuited,  her 
evidence  must  bo  taken  as  true,  and  the  agreement 
was  Invalid,  and  was  no  justification  to  defendants. 
(2)  Plaintiff  testified  that  the  license  she  gave  was  for 
alterations  to  be  made  on  another  part  of  the  house, 
and  that  they  were  completed  before  the  trespass 
complained  of.  Held,  that  the  writing  could  be  ex- 
plained or  contradicted  by  oral  testimony.  (8)  A  ten- 
ant who  gives  her  landlord  a  license  to  make  such  al- 
terations as  he  wished,  may  revoke  it  any  time  before 
he  has  entered  upon  the  work.  Nov.  29, 1887.  FargU 
V.  Walton.    Opinion  by  Earl,  J. 

Criminal  law— homicide— evidence— declara- 
tions—relevancy.— (1)  In  a  trial  for  murder  it  was 
in  evidence  that  deceased,  with  defendant,  had  on  the 
night  of  the  homicide  been  from  saloon  to  saloon 
drinking;  that  deceased  was  heard  to  say  to  him, 
^'Youkill  him, and  I'll  stick  by  you;"  that  with  no 
apparent  reason  they  went  to  the  house  of  one  M., 
with  whom  defendant  had  lately  had  a  difficulty; 
that  defendant,  with  deceased,  attempted  to  open  a 
door  of  a  room  In  which  M.  and  others  were;  that 
deceased  got  In,  but  defendant  was  pushed  out,  and 
then  shot  through  the  door,  and  then  through  the 
door  of  a  room  connecting  with  the  first;  that  de- 
ceased was  shot ;  that  M.  fled  by  the  window,  but 
shortly  returned;  that  deceased,  lying  wounded  on 
the  bed,  said  M.  killed  her,  which  M.  then  denied,  and 
gave  up  his  pistol  to  the  police;  that  It  was  loaded 
and  the  barrels  were  cold ;  that  before  her  death  that 
afternoon  deceased  told  her  mother  defendant  shot 
her;  that  defendant  fled  after  the  shooting  with  his 
right  hand  In  the  pocket  of  his  coat;  that  he  was 
caught  soon  after  in  a  room  without  his  coat;  that  he 
said  he  had  not  been  at  M.'s  that  night,  nor  out  at  all. 
Held,  that  a  verdict  of  guilty  of  murder  was  justified 
by  the  evidence.  (2)  A  witness  had  testified  to  hear- 
ing M.  state  in  a  conversation  shortly  after  the  killing 
that  he  did  not  shoot  deceased;  M.,  on  the  stand,  tes- 
tified he  did  not  discharge  a  pistol  that  night.  De- 
fendant had  shown  that  deceased  had  charged  M.  in 
his  presence  with  killing  her,  and  the  declaration  of 
M.  denying  it  was  made  at  that  time.  Held,  that  it 
was  properly  admitted  as  a  part  of  the  conversation 
Introduced  by  defendant.  (8)  It  was  iu  evidence  that 
M.,  after  the  shooting,  gave  up  his  pistol  to  an  officer; 
that  it  was  loaded,  and  the  barrels  were  cold.  De- 
fendant, when  another  witness  attempted  to  show  the 
same  facts,  objected,  and  asked  to  have  it  stricken 
out.  Held,  that  as  the  same  evidence  was  already  in, 
without  objection,  it  was  useless  to  grant  the  motion, 
and  it  was  competent  to  rebut  an  effort  to  fix  the 
guilt  on  M.  (4)  A  witness  testified,  without  objection, 
thatM.  had,  after  the  homicide,  px^u  up  hia^pistol  to 
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ao  officer;  that  it  was  loaded,  and  the  barrel  wasoold. 
The  court  repeated  the  testimouj,  aud  asked  the  wit- 
ness if  that  was  riRht.  He  answered  **Yes.'*  Held, 
proper.  Nov.  29,  1887.  People  v.  DrisoolL  Opinion 
by  Ruger,  C.  J. 

EVIDENCB— DOCUMENT  ABT—HI8TOKIB8—  BVIDBNOB 
OF  TITLE  TO  LAND— BASEMENT— REMOVAL  OF  BRIDOB. 

—(1)  lu  an  action  for  trespass  to  laud,  the  title  of 
which  was  in  dispute,  plain tiifs  offered  and  read  lu 
evidence,  under  objection,  an  extract  from  a  work  on 
tbe  history  of  Long  Island,  with  a  view  of  establish- 
ing superior  title  In  themselves.  Held,  error.  McKin- 
uon  V.  Bliss,  21  N.  Y.  206.  (2)  In  an  action  for  dam- 
ages aud  tbe  removal  of  a  bridge  aud  wharf  erected  by 
defendants  under  authority  of  the  town  of  Brook- 
haven,  it  appeared  that  title  to  that  part  of  the  shore 
of  Setauket  harbor  on  which  the  bridge  was  erected 
was  originally  vested  in  tbe  town,  under  a  patent 
grauted  by  tbe  colonial  government  in  1666.  Plain* 
tiffs  proved  a  deed  dated  June  21,  1768,  to  plaintiffs* 
grantors,  which  purports  to  convey  **  a  certain  piece 
of  salt  thatch,"  by  Hues  including  the  locu8  in  qtio, 
and  proved  In  addition,  that  from  time  to  time, 
grantees  under  this  deed  cut  the  salt  thatch  growing 
on  the  premises,  and  tbat  one  of  them  leased  to  one 
R.  the  right  to  cut  the  tbatch.  There  was  no  evidence 
that  the  title  of  the  town  bad  been  divested,  or  that 
it  recognized  or  had  notice  of  the  claim  of  the  grantees 
under  the  deed  of  1768  to  tbe  shore.  Held,  that  a  title 
in  fee  will  not  be  implied  from  user,  where  an  ease- 
ment only  will  secure  the  privileges  enjoyed.  (8) 
Plain tIfliB  own  fifty  acres  of  land,  and  claim  the  up- 
lands on  Setauket  harbor,  and  up  to  high- water  mark. 
Defendants  erected  a  bridge  and  wharf  In  front  of 
plaintiffs' premises,  under  authority  from  the  town 
of  Brookhaven,  in  which,  under  a  patent  by  Governor 
Nichols,  dated  March  7, 1666,  the  title  to  the  land  In 
question  was  originally  vested.  There  was  no  satis- 
factory evidence  to  establish  plaintiffs*  title  to  the 
land  over  which  the  bridge  was  built,  nor  of  any  in- 
jury to  their  rights  of  riparian  owuers.  Held,  that 
plaintiffs  are  not  entitled  to  judgment  for  removal  of 
that  part  of  the  bridge  extending  below  high-water 
mark.  Nov.  29,  1887.  Roe  v.  Strong,  Opinion  by 
Andrews,  J. 

Landlord  and  tenant— holding  over— liabil- 
ITT— BONDED  WAREHOUSE. — In  a  lease  for  one  year  of 
a  bonded  warehouse  the  lessee  covenanted  to  pay 
'*  also  for  such  further  time'*  as  he  might  hold  the 
same.  Certain  bonded  goods,  which  could  not  be  re- 
moved without  tbe  consent  of  tbe  government  offi- 
cials, having  been  placed  In  the  store  before  the  expi- 
ration of  the  lease,  the  lessee  held  the  premises  for 
about  two  months  over  the  term,  when  the  govern- 
ment locks  were  removed  and  his  bond  as  warehouse- 
man cancelled.  In  an  action  to  recover  reut  as  upon 
an  implied  promise  to  bold  over  for  a  second  year, 
heldy  that  the  implied  promise  must  yield  to  the  ex- 
press covenant  to  pay  reut  for  such  time  as  the  lessee 
held  over,  executed  In  anticipation  of  that  fact.  Tbe 
lease  related  to  a  bonded  warehouse,  which  by  the 
provisions  of  law  mast  while  occupied  in  that  charac- 
ter* be  used  solely  for  tbe  purpose  of  storing  ware- 
housed merchandise,  and  be  placed  In  charge  of  an 
officer  of  the  customs,  who  together  with  its  owner 
and  proprietor,  should  have  tbe  joint  custody  of  all 
tbe  furniture  stored  therein.  Hev.  Stat.  U.  8.,  %  2960. 
Its  use  was  subject  to  governmental  regulation,  and 
it  was  as  to  receipt,  storage  and  delivery  of  merchan- 
dise from  It  altogether  removed  from  the  control  of 
the  lessee.  It  may  well  be  that  these  considerations 
furnished  a  reason  for  the  clause  which  purports  to 
limit  the  lessee's  liability  for  rent  to  such  time  be- 
yond the  yearas  he  should  actually  hold  the  premises. 


Tbe  plaintiff  relies  upon  an  implied  promise;  but  the 
lease  contains  an  express  covenant,  and  to  it  the  im- 
plied promise  must  yield.  The  lease  does  not  oon- 
tluue  lu  force  beyond  the  term  of  one  year  specified 
in  and  created  by  it,  and  the  holding  over  must  be 
deemed  to  have  been  on  the  defendant's  covenant 
solely.  For  the  term  of  one  year  he  agrees  to  pay  the 
specified  reut,  and  also  to  pay  the  rent  for 
such  further  time  as  he  may  hold  the  prem- 
ises. Thus  the  parties  anticipated  a  holding  by  tbe 
tenant  l>eyond  the  term,  aud  expressly  provided  for 
it  by  agreement.  It  therefore  was  not  wrongful,  nor 
such  a  holding  over  as  makes  the  tenant  a  wrong-doer 
and  enables  the  landlord,  at  his  option,  to  treat  him 
as  a  trespasser,  or  hold  him  for  the  reut  of  a  second 
year.  Schuyler  v.  Smith,  61  N.  Y.  909;  Trausporta- 
tion  Co.  V.  Lansing,  49  Id.  499,  distinguished.  Nov. 
29, 1887.    PickeU  v.  BarUeit.    Opinion  by  Dauforth,  J. 

Marriage— AGENCY— SPECIAL  agent— notice  of 
AUTHORITY.— Husband  and  wife  executed  a  deed,  ab- 
solute in  form,  of  land  owned  by  the  wife,  who  deliv- 
ered tbe  deed  to  her  husband,  to  be  by  him  delivered 
as  an  equitable  mortgage  for  a  certain  amount.  Con- 
trary to  the  Instructions  of  his  wife,  thehuaband  de- 
livered the  deed  in  payment  of  a  larger  sum  that  he 
owed  the  grantee,  who  was  aware  that  the  deed  was 
to  be  delivered  by  tbe  husband  as  a  security,  and  not 
as  an  absolute  conveyance.  Held,  that  the  grautee 
was  bound  to  ascertain  the  conditions  of  delivery  Im- 
posed by  the  wife.  Nov.  29, 1887.  Gilbert  v.  Deshon. 
Opinion  by  Finch,  J. 

Partnership— BREACH  or  agreement  fob— dam- 
ages—ByiDBNCB— harmless  error.— (1)  Plaintiff  sued 
for  a  breach  of  partnership  agreement  for  one  year, 
broken  after  four  mouths  by  the  defeudaut,  and 
showed  that  during  that  time  business  steadily  iu- 
creased,  and  that  the  prospects  for  the  future  were 
good;  that  the  books  showed  about  $1,600  profits  if 
all  the  accounts  were  collected.  The  defendant 
proved  by  an  expert  tbat  some  time  after  dissolution 
the  books  showed  a  loss  of  $2,600,  but  it  was  proved 
that  this  was  caused  by  the  sale  of  the  partnership 
property  at  a  loss,  and  that  many  small  accounts  were 
uncollected,  owing  to  the  suddeu  winding  up  of  the 
business.  Held,  that  there  was  evidence  enough  to 
go  to  the  jury  on  the  questiou  of  probability  of  profits 
for  the  unexpired  eight  months.  (2)  Plaintiff  intro- 
duced a  copy  of  a  letter  written  by  defendant,  stating 
that  the  books  showed  a  profit  of  $400  per  month  if 
the  accounts  were  collected.  Defendant  introduced 
the  books,  showing  the  same  state  of  facts.  Held,  tbat 
even  if  the  copy  was  improperly  admitted,  it  worked 
no  harm  to  defendant.  Nov.  29,  1887.  Dart  v.  Laim- 
beer.    Opinion  by  Peckham,  J. 

RETIRING  AND  INCOMING  PARTNER- LIABIL- 
ITY FOR  DEBTS.- Defendant,  upon  the  death  of  one  of 
the  members  of  a  partnership,  entered  into  an  sgree- 
ment  of  partnership  with  the  surviving  members  to 
continue  the  business,  aud  it  was  thereby  agreed  tbat 
defendant  should  pay  a  certain  portion  of  the  ^labili- 
ties of  tbe  late  firm.  Plaintiff  was  a  creditor  of  tbe 
old  firm,  aud  it  appeared  there  had  been  no  change  of 
credit,  or  communication  of  any  kind  between  plain- 
tiff and  defendant.  Held,  that  defendant  was  not 
liable  for  the  debts  of  the  old  firm  as  of  course,  and 
that  plaintiff  could  not  maintain  an  action  against  de- 
fendant on  her  agreement  with  her  partners  to  pay  a 
certain  portion  of  the  debts  of  the  old  firm.  Wheat 
V.  Rice,  97  N.  Y.  296,  followed.  Nov.  29. 1887.  Ser- 
visa  V.  McDonneJL    Opinion  by  Dauforth,  J. 

Statute  of  limitations— trusts  — express  and 
IMPLIED  —  FRAUD  —  DISCOVERY.  —  (I)  Defendants 
had  been  partners  in  business,  and  onp  of  them  had 
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beeu  At  tue  same  time  county  treasurer,  aud  while 
holding  tbat  office,  iu  1868,  bad  abstracted  fuuds 
standing  to  tbe  credit  of  a  certain  cause,  and  witb 
them  bad  purchased  a  certain  certificate  of  indebted- 
ness held  bj  his  firm,  and  had  applied  the  money  iu  sat- 
isfaction of  a  debt  due  to  him  from  the  firm,  aud  had 
credited  the  cause  with  a  certificate.  Complainaut, 
who  had  become  eutitled  to  the  fuuds,  brought  action 
in  1883,  praying  that  defendants  might  l>e  declared 
trustees  of  the  money  for  her.  Held^  that  as  the 
money  bad  been  received  by  the  firm,  not  on  an  ex- 
press trust,  but  only  under  circumstances  from  which 
the  law  ooold  imply  a  trust,  the  action  was  barred  as 
to  the  answering  defendant  under  the  statute  of  lim- 
itations. As  an  action  for  money  had  and  received, 
there  can  be  no  doubt  that  the  statute  of  limitations 
was  a  perfect  defense.  It  was  not  less  a  defense  al- 
though it  had  been  received  under  circumstances 
from  which  the  law  would  imply  a  trust.  The  case  of 
an  express  or  direct  trust  would  be  different.  A  trus- 
tee so  appointed  would  be  bound  to  take  care  of  his 
ce«tu>  que  trtist  so  long  as  the  reason  existed,  and  he 
could  do  nothing  adverse  to  it.  But  when  one  re- 
ceives money  in  his  own  right,  and  Is  afterward,  by 
evidence  or  construction,  changed  into  a  trustee,  he 
may  insist  on  the  same  lapse  of  time  as  a  bar.  Kane 
▼.  Bloodgood,  7  Johns.  Ch.  89;  Lamner  ▼.  Stoddard, 
108  N.  Y.  672.  12)  field,  that  Code  Civil  Proc  N.  Y., 
S  882,  subd.  6,  did  not  apply,  which  enacts,  that  In 
**mu  action  to  procure  a  judgment  other  than  for  a 
sum  of  money  on  the  ground  of  fraud,  *  *  *  the 
cause  of  action  *  *  *  is  not  deemed  to  have  ac- 
crued until  the  discovery  ♦  ♦  ♦  of  the  facts  con- 
stituting the  fraud.'*  (1)  The  action  is  not  to  procure 
a  judgment  other  than  for  a  sum  of  money.  The  only 
judgment  asked  is  for  a  specific  sum  of  money,  the 
amount  of  the  Barry  certificate  with  interest,  and 
such  was  the  verdict  of  the  jury  and  the  judgment. 
The  action  was  founded  upon  an  implied  contract  ob- 
ligation or  liability,  and  upon  nothing  else.  (2)  Fraud 
is  not  stated  as  a  ground  of  relief,  nor  does  the  com- 
plaint contain  any  allegations  to  bring  it  within  that 
subdivision.  (8)  Nor  was  fraud  of  any  kind,  or  facts 
from  which  fraud  on  the  part  of  Mulf ord  might  be 
implied,  proven  against  him.  The  fact  assumed  there- 
fore by  plain tifTs  counsel  cannot  be  admitted.  Mul- 
ford*s  character  and  liability  as  trustee.  If  there  were 
any,  results  not  from  any  act  of  his  own,  or  of  the 
plaintiff,  or  her  assignors,  but  from  the  application  of 
the  doctrines  of  equity,  which  regard  him  as  standing 
in  that  relation  in  order  to  give  the  plaintifi  a  remedy. 
There  was  a  misapplication  of  theplalntitTs  money; 
but  it  was  a  misapplication  by  the  county  treasurer, 
and  not  by  the  defendant.  He  was  held  liable,  be- 
cause the  firm  of  which  he  was  a  member  received  the 
ben(*fit  of  money  derived  from  the  certificate,  after 
the  other  defendant  made  such  misapplication  of  the 
trust  fund.  From  that,  and  not  from  any  fraud,  or 
knowledge  of  fraud,  or  misapplication,  acontroctlia- 
bility  to  make  restoration  was  implied.  Fraud  was 
not  the  ground  of  action,  nor  was  It  established  by 
proof;  and  the  limitation  of  six  years,  provided  for 
by  section  382,  subd.  1.  applies.  Carr  v.  Thompson,  87 
N.  Y.  leo.  Nov.  29,  1887.  Price  v.  Mulf  ord.  Opinion 
by  Dan  forth,  J. 

WaTSB  and  WATKR-GOUBSES— IliLBGAL  DRAINAOV— 

ACTION  FOR  DAMAGES.— Plaintiff  sued  defendant  to 
restrain  him  from  digging  a  ditch  and  turning  upon 
his  farm  water  which  never  ran  there  before,  but  nat- 
urally flowed  elsewhere.  He/d,  that  where  it  was  con- 
clusively shown  that  the  ditch  had  only  increased  the 
natural  flow  of  water,  but  had  caused  no  damage, 
and  bad  added  no  new  drainage  area,  the  action  must 
be  dismissed.  Nov.  29, 1887.  JeffersY.  JejBters,  Opiu. 
ion  by  Finch,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

CaRBIBR  —  DUTT    toward    infirm    PA88RNGBR8  — 

NKOLiGKNOR.—  A  passcugcr  on  a  railroad  train,  who 
had  been  suffering  from  rheumatism  of  the  hip,  was 
thrown  from  his  seat  in  a  car  by  a  collision  of  the  train, 
aud  his  hip  broken.  In  a  suit  for  damages,  counsel  for 
the  railroad  asked  the  court  to  instruct  the  jury: 
"  Although  the  jury  believe  from  the  evidence  that  the 
injury  complained  of  in  the  declaration  was  inflicted 
by  the  defendant  upon  the  plaintiff  In  the  manner 
therein  set  out,  yet  the  plaintiff  is  not  entitled  to  re- 
cover if  they  shall  further  believe  from  the  evidence 
that  he  was  in  a  feeble  and  infirm  sUte  of  health,  and 
such  as  would  have  prevented  a  prudent  man  from 
running  the  risk  of  travel,  aud  that  but  for  his  dis- 
ease and  helpless  condition  tbe  plaintiff  would  not 
have  suffered  the  Injury  so  inflicted  by  the  defendant" 
Held,  properly  refused.  It  not  only  assumes  that  the 
plaintiff  was  helplessly  infirm,  but  that  such  assumed 
infirmity  was  equivalent  to  contributory  negligence 
on  his  part  which  bars  a  recovery.  It  thus  Ignores  an 
important  qualification  of  the  general  rule  as  to  the 
legal  effect  of  contributory  negligence,  which  is  this, 
that  though  tbe  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may  in  fact  have 
contributed  to  the  accident,  yet  if  the  defendant  could 
iu  the  result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  mischief  which  happened, 
tbe  plaintiff's  negligence  will  not  excuse  him.  This 
qualification  was  clearly  stated  in  the  case  of  Tuff  v. 
Warman,  6  C  B.  (N.  8.)  673,  so  often  referred  to,  and 
is  the  established  doctrine  in  England,  and  certainly 
in  this  State.  Indeed  it  is  nothing  more  than  the  ap- 
plication of  the  maxim  aic  utere  tuo  ut  alienum  non 
lada».  Broom  Leg.  Max.  385;  Radley  v.  Railway  Co., 
L.  R.,  1  App.  764;  Railroad  Co.  v.  Anderson's  Adm'r, 
31  Grat.  812;  Dun  v.  Railroad  Co.,  78  Va.  646;  Farley's 
Adm'r  v.  Railroad  Co.,  81  Id.  783;  Railroad  Co.  v. 
Kellam's  Adm'r,  which  was  decided  at  present  term. 
Hence  even  if  the  conclusion  could  be  fairly  drawn 
from  the  evidence  that  it  was  imprudent  on  the  part 
of  the  plaintiff  to  travel  in  his  then  condition,  and 
even  if  such  imprudence  could  be  said  t(»  be  contribu- 
tory negligence,  and  might  have  beeu  so  found  by  the 
jury  upon  the  evidence  before  them,  yet  if  notwith- 
standing the  plalntifTs  negligence,  the  accident  which 
caused  the  injury  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  on  the  part  of  the  defendant,  the 
latter  is  liable.  Nor  are  these  the  only  objections  to 
the  instructions.  There  is  another  equally  fatal.  To 
defeat  an  action  on  the  ground  of  contributory  negli- 
gence, there  must  have  been  a  causal  connection  be- 
tween the  negligence  of  the  plaintiff  and  the  injury 
complained  of;  that  Is  to  say,  the  plaintiff's  negligence 
must  have  been  the  proximate  cause  of  his  injury;  or 
iu  the  language  of  a  philosophical  writer,  *'  to  make 
the  act  of  a  moral  agent  the  judicial  cause  (which 
means,  he  says,  the  proximate  cause)  of  an  event,  tbe 
act  in  question  must  l>e  of  such  a  character,  that  if 
not  interrupted  by  causes  independent  of  the  actor's 
will,  or  by  the  intervention  of  other  persons,  it  will 
under  ordinary  circumstances  produce  the  event  in 
question."  Whart.  Keg.,  S  302.  This  principle  is  de- 
cisive here;  for  obviously  there  was  no  connection, 
and  in  the  nature  of  things  could  not  have  been,  be- 
tween the  physical  condition  of  the  plaintiff  and  the 
injuries  produced  by  the  collision  of  the  train  upon 
which  he  was  traveling  when  hurt.  As  well  might  it 
be  contended  tbat  a  passenger  suffering  with  a  violent 
affection  of  the  throat,  which  renders  travel  on  his 
part  imprudent,  and  whose  leg  is  broken  in  a  railroad 
accident,  cannot  recover  damages  for  bis  injury  until 
be  has  first  formally  satisfied  the  I017  tbat  th«  injury 
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was  not  oaased  by  the  condition  of  his  throat ;  yet 
Buoh,  ill  Bubstaaoe  is  the  oonteutiou  of  the  plaiutiff  in 
error.    The  principle  above alladed  to  Is  illustrated  by 
a  recent  case  in  the  Supreme  Court  of  Pennsylvania. 
There  the  plaiutiif,  when  iujared,  was  riding  on  the 
rear  platform  of  a  crowded  street  car  in  the  city  of 
Philadelphia.    He  was  iujured  by  being  struck  in  the 
t>ack  by  ^be  pole  of  a  following  car.    The  defense  was 
that  the  plaintiff,   by  reason  of  his  standing  on   the 
platform,  was  guilty  of  contributory  negligence,  which 
barred  the  action.    But  the  defense  was  not  sustained. 
The  court  said :  ''When  the  plaintiff  was  struck,  his 
post  was  a  condition,  but  not  a  cause  of  his  injury.  It 
neither  lessened  the  speed  of  the  car  he  was  on,  nOr 
increased  that  of  the  other.    His  presence  was  not  a 
cause  of  the  broken  chain  and  the  reckless  driving  of 
the  following  car.**  Railway  Co.  t.  Boudrou,  02  Penn. 
St.  476.    In  Sawyer  v.  Dulany,  30  Tex.  470,  the  plaintiff, 
a  pregnant  woman,  was  injured,  and  a  miscarriage 
produced  by  the  negligent  overturning  of  a  stage- 
coach in  which  she  was  travelling.    The  defendants 
contended  that  they  were  not  responsible  for  injuHes 
resulting  from  the  peculiar  condition  of  the  plaintiff, 
but  only  for  such  as  would  have '  ordinarily  resulted 
to  a  person   not  so  circumstanced.    But  to  this  the 
court  answered  that  the  carriers  of  pussengers  do  not 
undertake  to  carry  persons  of  strong  constitutions 
only,  and  that  their  liability  depends,  not  upon  the 
physical  ability  of  their  passengers,  but  upon  their  own 
conduct.    Accordingly  the  judgment  in  favor  of  the 
plaintiff  was  affirmed.  Nor  is  there  any  thing  in  Rail- 
way Co.  V.  Eokhert,  much  relied  on  by  the  plaintiff  In 
error,  which  is  in  conflict  with  these  views.    That 
too  was  a  case  in  which  a  pregnant  woman  sustained 
an  injury  which  resulted  in  a  miscarriage,  and  of 
which  she  complained.    The  Injury  was  caused  by  the 
derailment  of  a  street  car  on  which  she  was  riding. 
At  the  trial   it  was  proved  that  she  was  In  delicate 
health  at  the  time  of  the  accident;  that  for  a  number 
of  years  prior  thereto  she  had  been  treated  for  womb 
disease ;  tbat  she  had  hemorrhage  of  the  womb,  and  had 
been  neglected  by  a  physician  in  a  former  confinement. 
It  was  therefore  left  to  the  jury  to  say  whether  or  not, 
under  these  circumstances,  she  could  have  prudently 
ridden  on  the  oar;  and  whether  her  Injury  was  caused 
by  the  ordinary  running  of  the  car,  nr  by  the  casualty 
that  happened.    "  The  law,'*  said  the  court,  '*  did  not 
require  her  to  expect  extraordinary  events,  but  only 
the  effects  of  the  ordinary  running  of  the  road;  nor 
did  it  require  her  to  be  In  such  a  bodily  condition  as 
to  be  able  to  withstand  any  thing  more  than  the  effects 
of  the  usual  and  ordinary  running  of  the  cars.*'  There 
was  a  verdict  for  the   plaintiff,   which  was  sustained 
by  the  Supreme  Court.  Now  there  is  a  broad  distinct- 
ion between  that  case  and  the  present.    In  the  former 
the  circumstances  were  peculiar.    The   jury   might 
have  found  that  the  plaintiff,  a  delicate  woman,  four  or 
five  months  advanced  in  pregnancy,  and   predisposed 
to  miscarriage,  was  not  in  a  condition  to  have  pru- 
dently travelled  at  all ;  that  her  act  In  taking  passage 
in  a  streetcar  was  of  itself  negligence;  and  therefore 
that  she  was  the  author  of  her  own   misfortune.    In 
other  words,  there  may  have  been  a  causal  connection 
between  her  own  act  and  the   event  that  happened, 
namely,  her  miscarriage.     But  very  different  is  the 
present  case.    Here  the  rheumatism  of  the  plaintiff, 
who  was  quietly  seated  in  a  Pullman  car,  could  not  by 
possibility  have  brought  about  or  contributed  to  the 
breaking  of  his  thigh  bone  in  the  collision  that  occur- 
red.   A  causal  connection  between  his  condition,  or 
any  act  of  his  own,  and  the  Injuries  he  received,  was 
wholly  wanting;  and  there  was  nothing  in  the  case 
upon   which  the  jury  could  have   found  otherwise. 
Were  the  position  well  taken   for  which  the   plaintiff 
in  error  contends,  the  aged  and   infirm  would  be  less 


protected  while  travelling  on  a  railroad  than  the  roboat 
and  strong.  But  the  position  Is  not  well  taken,  and 
further  discussion  of  it  is  unnecessary.  Va.  Sop.  Ct. 
App.,  Nov.  10, 1887.  Shenandoah  VaL  R.  Co.  v.  Moose. 
Opinion  by  Lewis,  P.  J. 

COKBTITUTIONALUIW  —  KXCLUSIYB    PRIVHiKOBB  — 
RAILROAD    AT    SBA-BIDB    RBSORT  —  RBOBIVBR.—  The 

Constitution  of  New  Jersey  provides  that  the  Legiftla- 
ture  shall  not  pass  any  private,  special,  or  local  law 
**  granting  to  any  corporation,  association,  or  individ- 
ual any  exclusive  privilege.  Immunity,  or  franchise 
whatever.**  A  statute  provides  that  any  railroad  com- 
pany whose  road  is  constructed  at  any  tea-aide  resert 
not  exceeding  four  miles  in  length,  etc.  shall  be  ex- 
empted from  the  provision  of  a  previous  statute,  tbat 
if  any  company  fail  to  run  its  trains  on  any  part  of  iu 
road  for  ten  days,  the  chancellor  may  appoint  a  re- 
ceiver, etc.  field,  unconstitutional.  Without  fully 
discussing  the  question,  I  cannot  but  ask  what  general 
principle  is  involved  in  the  idea  of  a  road  less  than 
four  miles  in  length  ?  What  general  good  would  such 
an  enactment  promote?  If  such  a  law  is  not  in  con- 
flict with  the  Constitution,  then  any  railroad  company 
can  secure  to  itself  such  rights  and  immunities,  what- 
ever its  length  may  be;  for  if  the  power  exists  in  case 
the  road  is  less  than  four  miles,  it  certainly  exists  in 
every  conceivable  case  when  distance  only  is  con- 
cerned. But  it  is  said  that  another  fact  is  to  be  noticed, 
i.  e.,  that  the  law  under  consideration  provides  that  it 
shall  apply  to  roads  built  ** at  seaside  resorts,"  and 
**  merely  for  the  transportation  of  summer  travellers 
and  tourists,*'  and  that  these  are  such  general  phrases 
as  fairly  to  avoid  the  prohibition  of  the  Constitution. 
The  flrst  phrase  quoted  may  well  enough  be  construed 
to  apply  to  all  sea-side  resorts,  but  leaving  the  court  to 
define  what  &e  or  is  not  comprehended  therein,  whether 
a  place  wholly  or  only  partially  abandoned  during  a 
part  of  the  year.  I  cannot  but  think  that  every  court 
would  say  that  it  must  appear  affirmatively  in  every 
such  case  that  the  place  was  wholly  abandoned  at  the 
time  the  company  ceased  its  operations.  But  it  seems 
to  me  that  it  is  enough  to  say  that  the  road  iu  ques- 
tion was  not  established  or  organized  on  any  such 
principles,  for  when  so  organized  there  was  no  law 
authorizing  such  a  corporation.  N.  J.  Ct.  Chan.,  Nov. 
16, 1887.  In  re  J^Uiionfor  Receiver  of  Delaware  Bay  A 
C.  M,  R.  Co,    Opinion  by  Bird,  V.  C. 

Corporation— LIABILITY  for  malicious  prosbgit- 
TION— ULTRA  VIRES.—  A  Corporation  Is  liable  in  an 
action  for  malicious  prosecution,  and  the  plea  of  ultra 
vires  is  no  defense.  It  was  long  thought  that  as  the 
corporation  has  no  mouth  with  which  to  utter  slander, 
or  band  with  which  to  write  libels  or  commit  batter- 
ies, or  mind  to  suggest  malicious  prosecutions  or  other 
wrongs,  as  It  was  an  artificial  person,  and  could  speak 
and  act  only  through  and  by  the  agency  of  others.  It 
was  therefore  not  liable  for  any  torts,  except  such  as 
resulted  from  some  act  of  commission  or  omieslou  of 
its  agents  or  servants,  while  acting  within  the  scope  of 
granted  powers,  or  wrongfully  omitting  or  neglecting 
some  duty  imposed  by  its  charter  or  by-law:  and  con- 
sequently it  was  necessary  to  allege  that  the  act  com- 
mitted was  while  acting  within  the  scope  of  the  power 
and  authority  of  the  company,  or  that  the  act  omitted 
was  required  to  be  performed.  Whether  it  was  wise 
to  depart  from  this  rule  that  exempted  corporations 
from  liability  for  the  acts  of  agents  in  cases  where  the 
character  of  the  act  depended  upon  motive  or  Intent, 
seems  no  longer  an  open  question.  The  old  idea,  that 
because  a  corporation  had  no  **  soul,**  it  could  not 
commit  tort,  or  be  the  subject  of  punishment  for 
tortious  acts,  may  now  be  regarded  as  obsolete.  The 
rights,  the  powers,  and  the  duties  of  corporate  bodies 
have  been  so  enlarged  in  modern/^mes,  and  these 
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'*  mrtifioal  persona "  hare  beoome  so  nameroas  aud 
eutered  so  largely  iuto  the  everyday  transactions  of 
life,  that  it  has  become  the  policy  of  the  law  to  subject 
them*  as  far  as  practicable,  to  the  same  civil  liability 
for  wroDRf ul  acts  as  attach  to  natural  persons ;  and 
this  liability  is  not  restricted  to  acts  committed  within 
the  scope  of  granted  power,  but  a  corporation  may  be 
litftble  to  an  action  '*  for  false  imprisonment,  malicious 
prosecution,  and  libel.*'  Pierce,  B.  278.  "The  doc- 
trine which  once  obtained,  that  the  master  is  not 
liable  for  the  willful  wrong  of  his  servants,  is  now 
**  understood  as  referring  to  an  act  of  positive  and  de- 
signed injury,  not  done  with  a  view  to  the  master's 
service,  or  for  the  purpose  of  executing  his  orders. 
*  *  •  Whether  the  servant  did  the  act  with  a  view 
to  the  master's  service,  or  to  serve  a  purpose  of  his 
own,  is  a  question  for  the  jury."  Id.  279.  Whether 
the  corporation  authorized  or  participated  in  the  tort 
is  matter  of  proof,  and  the  defense  of  uUra  vire8  is 
not  admitted.  Id.  520.  It  is  true  that  it  was  held  in 
Orr  V.  Bank,  1  Ham.  (Ohio),  25,  that  a  corporation 
could  not  be  sued  in  an  action  for  assault  and  battery, 
nor  could  it  be  joined  in  such  an  action  with  other  de- 
fendants, and  In  Gilbert  v.  Railroad  Ck>.,  55  Mo.  315,  it 
was  held,  by  a  divided  court,  that  a  railroad  corpora- 
tion was  not  liable  for  a  malicious  prosecution  in  the 
name  of  the  State  for  alleged  embezzlement  of  its 
funds,  but  a  different  doctrine  seems  now  well  estab- 
lished. **  Ck>rporations  are  liable  for  every  wrong  they 
commit,  and  in  such  cases  the  doctrine  of  ultra  vires 
has  no  application.  They  are  also  liable  for  the  acts 
of  their  servants  while  such  servants  are  en'g^aged  in 
the  business  of  their  principal,  in  the  same  manner 
and  to  the  same  extent  that  individuals  are  liable 
under  like  circumstances.  An  action  may  be  main- 
tained against  a  corporation  for  its  malicious  or  negli- 
Kcnt  torts,  however  foreign  they  may  be  to  the  object 
of  its  creation,  or  beyond  its  granted  powers.  It  may 
be  sued  for  assault  and  battery,  for  fraud  and  deceit, 
for  false  imprisonment,  for  malicious  prosecution,  for 
nuisance,  and  for  libel."  Bank  ▼.  Graham,  100  U.  S. 
609,  and  many  authorities  there  cited ;  Bank  v.  Bank, 
10  Wall.  615;  Aug.  &  A.  Corp.,  8388.  *' It  is  no  defense 
to  legal  proceedings  in  tort  that  the  torts  were  ultra 
ffirea.''  Gruer  v.  Railroad  Co.,  92  N.  C.  1.  Railroad 
Co.  V.  Quigley,  21  How.  202,  was  an  action  against  the 
defendant  (plaintiff  in  error)  for  libel.  It  was  insisted 
that  the  railroad,  being  a  corporation  with  defined 
and  limited  faculties  and  powers,  and  having  only 
such  incidental  authority  as  Is  necessary  to  the  full 
exercise  of  the  faculties  and  powers  granted  by  their 
charter;  that  being  a  mere  legal  entity,  they  are  in- 
capable of  malice,  and  that  malice  is  a  necessary 
ingredient  in  a  libel;  and  the  action  should  have  been 
instituted  against  the  natural  persons  concerned  in 
the  publication  of  the  libel."  But  a  different  view  was 
taken  by  the  court,  and  it  was  held  that  a  corporation 
could  be  held  liable  ex  delicto  as  well  as  ex  contractu^ 
and  that  this  view  was  in  consonance  with  the  legisla- 
tion and  jurisprudence  of  the  States  of  the  Union 
relative  to  *' these  artificial  persons.**  The  subject  is 
discussed  at  length  in  Williams  v.  Insurance  Co.,  57 
Miss.  759,  and  the  note  to  the  case  as  reported  in  34 
Am.  Rep.  49i,  in  which  the  authorities  are  collated, 
from  which  the  conclusion  is  fully  warranted  that  a 
corporation  is  liable  for  malicious  prosecution  con- 
ducted by  one  of  its  agents.  In  the  still  more  recent 
case  of  Railway  Co.  v.  Harris,  122  U.  S.  597,  in  an 
elaborate  opinion,  in  which  many  autboritiea  are  cited, 
it  is  said :  '*  If  a  corporation  itself  has  no  bands  with 
which  to  strike,  it  may  employ  the  hands  of  others. 
It  is  now  perfectly  well  settled,  contrary  to  the  ancient 
authorities,  that  a  corporation  is  liable  civUiter  for  all 
torts  committed  by  its  servants  or  agents  by  authority 
of  the  corporation,  express  or  implied.    *    *    *    The 


result  of  the  modern  cases  is  that  a  corporation  is 
liable  civiliter  for  torts  committed  by  Its  servants  or 
agents,  precisely  as  a  natural  person ;  and  it  is  liable 
as  a  natural  person  for  the  acts  of  its  agents  done  by 
its  authority,  expressed  or  implied,  though  there  be 
neither  a  written  appointment  under  seal,  nor  m  vote 
of  the  corporation  constituting  the  agency  or  author- 
izing the  act."  **The  corporation  and  its  servants,  by 
whose  act  the  injury  was  done,  may  be  joined  In  an 
action  of  tort  in  the  nature  of  trespass."  Pierce  Railr. 
292.  N.  C.  Sup.  Ct.,  Nov.  28,  1887.  Hussey  v.  King. 
Opinion  by  Davis,  J. 

Evidence— WITNESS— IMPEACHMENT— BBBUTTAI*.— 

An  attack  by  the  defense  on  the  veracity  or  credibility 
of  a  State  witness  may  be  legally  met  in  rebuttal  by 
the  State  by  testimony  to  sustain  the  assailed  witness. 
If  the  attempt  is  to  show  that  the  witness  had  pre- 
viously made  statements  or  declarations  contradic- 
tory to  his  testimony  on  the  trial,  it  is  competent  for 
the  State  to  show,  that  soon  after  the  occurrences 
which  he  relates,  he  had  made  to  persons  other  than 
the  impeaching  witness  declarations  in  harmony  with 
his  testimony  on  the  trial,  although  the  particulars  of 
his  statements  thus  made  are  not  admissible.  The 
party  who  offers  a  witness  whose  testimony  Is  Im- 
peached by  the  other  side  cannot  be  confined,  in  his 
warranted  effort  to  sustain  his  witness,  within 
the  narrow  bounds  of  an  examination  of  the 
witnesses  whose  testimony  was  sought  to  be  used 
in  the  attack.  The  question  raised  by  the  defense  in 
the  course  of  examination  which  it  had  followed  was 
the  credibility  vet  iwn  of  the  boy  as  a  witness  in  the 
case,  and  the  door  which  it  had  thus  opened  could  not 
be  closed  against  the  State.  Asa  rule  of  evidence  the 
right  of  a  party  to  uphold  and- sustain  his  witness, 
whose  veracity  has  been  assailed,  rests  on  sound  prin- 
ciples of  justice  and  fairness  as  well  as  of  law,  and  it 
finds  ample  sanction  in  jurisprudence.  The  object  of 
the  defense  was  to  impair  the  force  and  effect  of  the 
boy's  testimony  by  showing  that  he  had  previously 
denied  any  knowledge  of  the  homicide,  and  that  his 
statements  on  the  trial  were  the  result  either  of  cor- 
rupt influences  or  motives  or  of  malice  toward  the 
accused.  It  was  therefore  competent  for  the  State  to 
repel  the  attack  by  showing  that  his  present  statement 
was  consistent  with  his  previous  declarations  made  at 
a  time  not  suspicious.  It  is  to  be  noted  that  the 
mother  did  not  state  the  details  of  his  declarations  to 
her,  but  testified  to  the  simple  fact  of  his  telling  her 
that  he  knew  who  had  shot  his  father.  Wharton,  in 
his  valuable  work  on  Criminal  Evidence,  thus  com- 
ments on  this  subject:  **On  the  other  hand,  when  the 
opposing  case  is  that  the  witness  testified  under  cor- 
rupt motives,  or  where  the  impeaching  evidence  goes 
to  charge  the  witness  with  a  recent  fabrication  of  his 
testimony,  it  is  but  proper  that  such  evidence  be  re- 
butted. Thus  where  on  an  indictment  for  perjury,  a 
witness  for  the  prosecution  swore  that  B.  (the  defend- 
ant in  a  trial  for  arson)  was  not  at  the  place  of  the 
burning  at  the  time  of  the  fire,  but  was  confronted  at 
his  cross-examination  by  his  testimony  to  the  contrary 
on  the  arson  trial,  it  was  held,  that  as  he  bad  been 
discredited,  he  might  be  sustained  by  showing  that  he 
had  made  to  C,  immediately  after  the  arson,  a  state- 
ment in  harmony  with  that  made  by  him  on  the  per- 
jury trial,  though  the  particulars  of  the  statement 
were  inadmissible."  Section  492.  In  the  same  line  of 
thought  this  court  said,  in  the  case  of  Fuhey,  35  La. 
Ann.  12:  "The  veracity  of  a  leading  State  witness 
having  been  assailed  by  the  defense,  it  was  not  only 
legal,  but  incumbent,  on  the  part  of  the  prosecution 
to  attempt  by  testimony  to  maintain  his  good  cbarac« 
ter."  The  same  line  of  conduct  was  justified  in  the 
case  of  Robertson,  38  La.  Ann.  618,  in  which  the  court 
said :    **  The  object  in  calling  thls^^tness  wtu  not  to 
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furulsh  orifdnal  or  iudepeudeut  proof  to  support  the 
charge  itself,  but  the  sole  purpose  aud  effect  of 
such  evideuoe  was  to  sustalu  the  testimouj  of  the 
prosecution,  the  priucipal  witness.'*  See  also  State  v* 
Melton,  87  La.  Aiiu.  77;  Phil.  £v.  806,  804.  La.  Sup. 
Ct.,  Oct.  21,  1887.  iStatt  v.  Wagooner,  Opiaion  by 
Poohe,  J. 

Municipal  corporation—  right  to  rbmovb  soil 
AND  MINERAL  FROM  STREET.— The  pubUo  acqulres  lu 
a  street  only  a  rl^ht  of  way,  with  the  powers  aud 
privileges  incident  thereto.  Subject  to  this  right,  the 
soil  and  mineral  belong  to  the  owner  of  the  fee. 
Hence  the  public  easement  justifies  only  the  taking 
and  removing  of  material  which  the  process  of  the 
construction  or  repair  of  the  street  requires.  When  a 
city,  acting  within  its  general  powers  to  improve 
streets,  makes  a  contract  for  the  grading  of  a  street, 
by  the  terms  of  which  the  contractors,  in  considera- 
tion of  doing  such  grading,  are  to  receive  and  appro- 
priate to  their  own  use  all  the  stone  In  the  street;  and 
under  and  in  accordance  therewith  the  contractors 
proceed  and  remove  the  stone,  they  are  the  agents  of 
the  city  in  the  premises,  and  the  city  Is  responsible  for 
their  acts.  When  the  surface  of  the  land  is  above  the 
grade  line,  so  that  in  order  to  grade  and  Improve  the 
street  it  is  necessary  to  remove  superincumbent  mate- 
rials, this  may  be  done,  and  probably  such  material 
may  be  used,  if  necessary,  in  improving  other  parts  of 
the  street;  but  the  public  easement  justifies  only  the 
taking  of  material  which  the  process  of  construction  or 
repair  of  the  street  requires.  Altben  v.  Kelly,  82 
Minn.  280;  Robert  v.  Sadler,  104 N.  T.  229;  Sewall  v. 
City  of  St.  Paul,  20  Minn.  5U.  Minn.  Sup.  Ct.,  Nov. 
8/1887.  Rich  v.  City  of  Minneapolis,  Opinion  by 
Mitchell,  J. 

Sunday— CONTRACTS — validity  —  barbbr*8  ser- 
vices.—In  suit  for  compensation  for  services  in  shav- 
ing defendant's  intestate,  who  was  an  old  man,  whose 
shoulder  had  been  injured,  so  that  he  could  not  well 
shave  himself,  the  work  being  done  in  the  house  of 
the  intestate  on  Sundays,  held,  that  the  plaintiff  could 
recover.  Mass.  Sup.  Jud.  Ct.,  Nov.  28, 1887.  Stone  r. 
Grave*.     Opinion  by  Field,  J. 


MEMOJilAL  OF  JUDGE  RAPALLO,  BY  THE 
COURT  OF  APPEALS—  READ  BY 
JUDGE  ANDREWS,  JAN- 
UARY 16,  1888. 

THE  death  of  Judge  Rapallo  has  made  a  wide  gap  in 
the  membership  of  this  court.  There  is  more  than 
a  vacant  chair,  for  he  stood  for  more  than  one  of 
seven.  It  can  scarcely  be  expected  that  his  place  will 
be  filled,  however  wise  and  fortunate  may  be  the 
selection  of  his  successor. 

Judge  Rapallo  took  his  seat  on  this  bench  on  the 
organization  of  the  court  in  July,  1870.  He  was  then 
a  man  in  the  prime  of  life,  forty-six  years  of  age. 
His  selection  was  due  to  the  suggestion  of  one 
who,  himself  pre-eminent  on  the  bench  and  at  the 
bar,  had  taken  a  leading  part  in  framing  the  present 
judicial  system  of  the  State,  and  who,  having  been 
associated  with  Judge  Rapallo  In  important  litiga- 
tions, had  come  to  know  and  appreciate  his  great 
ability.  Judge  Rapallo,  up  to  the  time  of  his  election 
to  this  bench,  had  no  judicial  experience.  He  was  not 
generally  known  among  the  profession  outside  of  the 
city  of  ISTew  York.  He  came  untried  into  the  work 
of  a  judge,  aud  year  by  year  during  his  seventeen  and 
more  years*  of  service  he  grew  in  the  estimation  of 
the  bench  and  bar,  and  at  the  time  of  death  was  recog- 
nized as  one  of  the  ablest  judges  in  the  long  line  of 


able  and  eminent  men,  who  have  adorned  the  judici- 
ary of  the  State.  His  career  is  an  illustration  of  a 
fact  full  of  encouragement  that  there  are  many  men 
in  every  community  who,  though  little  known,  are 
competent  to  take  up  and  carry  forward  the  work  of 
the  world,  as  the  workers  fall  out  by  the  way,  and  to 
fill  with  credit  to  themselves  and  advantage  to  the 
public  places  of  trust  and  iufiuence.  Judge  Rapallo 
came  to  the  bench  well  equipped  for  the  high  duties  of 
his  office.  His  reading  had  not  been  confined  to  the 
literature  of  the  law.  He  was  a  good  classical  scholar 
and  was  familiar  with  the  work  of  the  best  English  au- 
thors. His  attention  at  the  bar  had  been  chiefly  occu- 
pied with  questions  relating  to  real  property  and  ques- 
tions of  commercial  law  and  the  law  of  corporations, 
which  are  the  foremost  subjects  with  which  a  lawyer 
in  a  great  metropolis  has  to  deal.  The  first  volume  of 
New  York  Reports  published  after  his  accession  to  the 
bench  contains  an  opinion  of  Judge  Rapallo  in  the 
Important  case  of  Manioe  v.  Mauice,  which  was  argued 
by  eminent  counsel  and  involved  perplexing  questions 
relating  to  the  law  of  uses  and  trusts  and  executory 
limitations  of  land.  The  opinion  In  this  case  exhibits 
a  mastery  of  the  subject,  a  profound  knowledge  of  the 
intricate  branch  of  the  law  with  which  it  deals,  and 
the  case  at  once  became  a  leading  one  intbisStat^, 
and  Is  constantly  referred  to  in  cases  Involving  the 
construction  of  limitations  in  wills  and  the  validity  of 
trusts  under  the  Revised  Statutes.  Each  successive 
volume  of  reports  contains  important  opinions  by 
Judge  Rapallo,  embracing  a  wide  range  of  subjecta 
and  displaying  the  resources  of  a  powerful  mind  in- 
formed by  reading  and  reflection,  and  above  all,  the 
absolute  sincerity  of  the  author  in  the  search  for  the 
true  governing  principle  underlying  the  discussion. 
This  is  not  the  place  to  enter  into  an  extended  notice 
of  Judge  Rapallo*s  judicial  work.  He  was  not  a 
voluminous  writer.  He  was  not  so  much  a  student  of 
cases  as  of  principles.  His  opinions  are  not  repertories 
of  nuthorities  and  authorities  are  but  sparingly  cited. 
The  philosophy  of  the  law  was  the  matter  which  at- 
tracted and  engaged  his  attention,  and  his  distinction 
as  a  judge  will  rest,  I  think,  upon  the  largeness  and 
breadth  of  view  which  characterizes  his  judicial  opin- 
ions. He  dealt  with  every  subject  in  its  broad  as- 
pects. He  was  not  given  to  over-subtlety  and  refine- 
ment, unless  it  might  be,  though  rarely  then,  when 
the  over  mastering  equities  of  a  case  seemed  to  compel 
this  treatment.  Judge  Rapallo  pre-eminently  posses- 
sed the  judicial  mind  and  temper.  His  intellect  was 
cast  in  a  massive  mould.  He  had  great  intellectual 
strength  and  at  the  same  time  great  quickness  of  per- 
ception. But  this  latter  quality  was  so  subordinated 
by  his  habit  of  refiection  and  deliberation  that  al- 
though he  readily  appreciated  the  point  of  a  case  and 
the  bearing  of  arguments,  he  was  slow  in  reaching  his 
conclusions.  When  finally  reached,  he  was  firm  and 
unyielding.  But  no  judge  ever  came  to  the  considera- 
tion of  a  case  with  more  open  ess  of  mind  or  with 
greater  freedom  from  prejudice  of  prepossession.  He 
never  rejected  an  opposing  view,  not  manifestly 
gn^oundless,  without  consideration.  He  frequently 
surrendered  his  own  impressions  and  adopted  the 
views  of  his  associates.  In  consultation  he  was  always 
helpful  and  suggestive,  aud  his  experience  at  the  bar 
had  made  his  judgment  on  commercial  and  other  ques- 
tions of  the  greatest  value.  Judge  Rapallo  possessed 
great  fairness  of  judgment.  He  saw  the  question  pre- 
sented and  nothing  else.  He  however  had  a  strong 
sense  of  equity  and  sought  to  reach,  if  poHsible,  the 
very  justice  of  the  case.  But  he  never  permitted  iiis 
desire  to  do  equity,  to  subvert  the  settled  law.  He  re- 
cognized the  guiding  principle  of  courts,  that  their 
province  is  confined  to  doing  justice  within  the  limita- 
tions of  the  law,  and  that  if  courts  should  exercise  the 
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light  to  bend  the  law  to  meet  the  exigeiioiea  of  a  par- 
ticular case  the  judicial  power  would  become  au 
odious  and  intolerable  tjrauny.  He  was  roost  at  home 
in  the  higher  rauges  of  judicial  argumeut,  aud  took 
little  interest  iu  questions  of  procedure,  or  in  the 
technicalities  which  are  often  interposed  to  bar  the 
way  to  substantial  rights.  In  cases  which  especially 
interested  him  his  examinations  were  exhaustive  and 
he  did  not  stop  until  he  had  explored,  not  so  much  the 
decided  cases,  as  the  foundation  principles  upon  which 
the  right  depended.  His  opinions,  in  my  judgment, 
are  models  of  judicial  style.  His  style  is  simple,  per- 
spicuous, dignified;  there  is  no  amplification  which 
olMcures  the  sense ;  nothing  which  does  not  contribute 
directly  to  bring  out  and  illustrate  tho  point  decided. 
Iu  the  combination  of  qualities  which  fit  a  man  to  be 
a  judge.  Judge  Rapallo  had  few  if  any  superiors.  He 
possessed  intellectual  gifts  of  a  high  order,  absolute 
integrity  of  purpose,  a  calm  and  dispassionate  temper, 
great  good  sense,  a  solid  judgment,  and  these,  united 
with  adequate  learning  and  a  power  of  philosophical 
analysis,  constituted  him,  as  I  think,  one  of  the  first 
judges  of  our  time.  His  death  touches  the  members  of 
this  court,  his  associates  for  many  years,  more  closely 
almost  than  any  not  connected  with  his  immediate 
family.  Sincere,  courteous,  manly,  they  have  learned 
to  love  him  as  a  brother.  They  will  sadly  miss  him 
from  the  bench  aud  in  the  unrestrained  intercourse 
of  social  life.  His  death  comes  to  some  of  us  at  least 
with  a  peculiar  significance.  It  seems  to  make  us  feel 
more  sensibly  than  ever  the  drawing  of  the  current 
which  is  carrying  us  all  to  the  inevitable  end. 


CfORRESPONDENCE. 

Modification  of  RuiiBS  of  Evidencb. 
Editor  of  the  Albany  Law  JoiMmal : 

The  strictures  in  your  editorial  of  the  7th,  upon  my 
letter  to  the  Tribune,  are  hardly  consonant  with  the 
apiric  of  fair  play,  which  you  characterize  as  the 
dominant  trait  of  the  Anglo-Saxon  race. 

No  one  in  his  senses  would  advocate  or  desire  a 
modification  of  the  laws  of  evidence,  so  as  to  *'  procure 
the  oonviction  of  prisoners  on  compulsory  testimony, 
suspicions,  surmises,  gossip,  rumor,*'  etc.,  etc. ;  and 
there  is  certainly  nothing  in  my  letter  to  authorize 
you  in  the  remotest  degree  to  infer  that  I  suggested 
any  thing  so  irrational. 

What  I  did  specifically  advocate  was  a  modification 
of  the  laws  of  evidence,  so  as  to  allow  the  admission  of 
testimony  which  even  under  existing  rules  the  most 
able  judges  of  the  Supreme  Court  admitted. 

If  yoQ  can  find  any  analogy  to  lynch  law  in  my 
suggestion  it  must  equally  exist  in  their  rulings. 

It  seems  to  me  that  the  assumption  upon  which  the 
rules  of  evidence  are  founded  is  that  juries  are  com' 
posed  of  men  of  the  lowest  order  of  intellegence. 

If  the  jury  system  have  any  value  at  all,  it  is  be- 
cause the  twelve  men  who  are  to  render  the  verdict 
are  supposed  to  be  representative  of  the  intelligence 
of  the  community,  and  as  such  should  be  quite  capable 
of  giving  the  proper  weight  to  evidence  of  tiie  charac- 
ter of  that  which  the  Court  of  Appeals  rules  as  im- 
properly admitted  In  the  case  of  Sharp,  aud  which  the 
rales  of  evidence  exclude. 

As  the  law  now  stands,  in  almost  every  case  much 
evidence  bearing  directly  upon  the  point  at  issue  is 
rigidly  excluded,  which  if  admitted  could  not  fail,  in 
connection  with  the  more  direct  evidence,  to  elucidate 
the  features  of  the  case  and  present  it  in  a  far  clearer 
light,  perhaps  to  the  advantage,  perhaps  to  disadvan- 


tage of  the  accused.    (I  am  referring  especially  to 
criminal  suits.) 

No  one  better  than  yon,  with  your  wide  experience 
aud  learning,  knows  the  frequent  cases  of  monstrous 
injustice  which  have  resulted  from  too  strict  technical 
rules  of  evidence,  more  especially  those  relating  to 
the  exclusion  of  hearsay,  even  when  it  is  the  best  and 
only  evidence  obtainable,  as  where  the  only  witness  is 
dead,  or  is  too  young  to  testify. 

As  to  the  proceedings  in  courts  of  justice  upon  the 
continent,  I  am  not  aware  that  they  are  open  to  the 
reproach  of  being  *' inquisitorial."  They  might  more 
justly  be  accused  of  being  guided  by  common  sense 
and  the  enlightened  and  lil>eral  spirit  of  the  nineteenth 
century,  rather  than  by  fossilized  precedents  of  the 
Feudal  era. 

W.  MOBTON  Grinkbll. 

New  York,  Jan.  9,  1887. 

[We  think  Mr.  G-rinneirs  sixth  paragraph  justifies 
what  he  quotes  from  us  in  the  second. — ^Kd.] 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
Jan.  17,  1887: 
Judgment  reversed,  new  trial  granted,  costs  to  abide 
event— Bertha  Wuesthoff,   appellant,  and  others  v. 

Germania  Life  Insurance  Company,  respondent. 

Order  discharging  prisoner  reversed  and  prisoner  re- 
manded to  custody  of  the  superintendent  to  serve 
sentence,  with  costs  to  him  against  relator,  who  must 
now  serve  his  term  in  the  Syracuse  penitentiary.  It  is 
a  St.  Lawrence  county  case — People  ex  rel.  Hiram 
Sinkler,  respondent,  v.  Irving  C.  Terry,  superintend- 
ent, etc.,  appellant. Order  affirmed  with  costs— 

People  ex  rel.  New  York  Electric  Lines  Company, 

appellants,  v.  RoUinM.  Squire,  commissioner,  etc. 

Appeal  dismissed  with  costs.  This  affirms  order  of 
General  Term  holding  that  licensed  hotel  keepers 
under  the  laws  of  1857  can  serve  wines  to  their  table 
guests  on  Sunday— People  ex  rel.  James  H.  Breslin 
and  Charles  N.  Vilas,  respondents,   v.  Abraham  R. 

Lawrence,  justice,  etc,,  respondent  and  appellant. 

Judgments  in  each  action  modified,  and  as  modified 
affirmed  with  costs— Andrew  Smith  and  John  Dorr, 
respondents,  v.  Rector,  Wardens,  etc.,  of  St.  Philip's 
Church,  New  York,  appellants. — --Judgment  of  Gen- 
eral Term  on  submitted  case  affirmed  with  costs.  This 
saves  the  city  full  $15,000,  aud  compels  the  company 
to  move  its  tracks  to  the  east  side  of  North  Broadway 
—City  of  Albany,  respondent,  v.  Watervliet  Turnpike 
and  Railroad  C-ompany,  appellant. Judgment  af- 
firmed with  costs.  This  holds  defendant  liable  for 
negligence  in  allowing  the  grounding  and  loss  of  plain- 
tlfTs  barge  laden  with  275,000  brick  while  in  defend- 
ant's tow — John  Salisbury,  respondent,  v.  Schuyler 
Towing  Company,  appellant. — --Judgment  reversed, 
new  trial  granted,  costs  to  abide  event— Mutual  Life 
Insurance  Company,  appellant,  v.  Sarah  E.  Shipman 

and  others,  respondents. Judgment  affirmed  with 

costs— Henry   E.    Fisher,    respondent,    v.  Enoch   H. 

Bishop  and  another,  appellants. Judgment  affirmed 

with  costs— Frank  T.  Stevens,  appellant,  v.  Charles  S. 
Butler  and  others,  respondents. Judgment  of  Gen- 
eral Term  affirmed  with  costs— John  B.  Smith,  ap- 
pellant, V.  Abram  T.  Kerr,  respondent. ^Judgment 

reversed,  new  trial  granted,  costs  to  abide  event- 
Horace  B.  Woodruff  and  others,  respondent,  v.  Roch- 
ester and  Pittsburgh  Railroad  Company,  appellant. 

Judgment  affirmed  with  costs— Ruth  M.  McCor- 

mick,  respondent,  t.  City  of  Brooklyn,  appellant. 

Order  of  General  Term  reversed ;  that  of  Special  Term 
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afDrmed  wUb  costs— George  Taylor,  respondent,  ▼• 

City  of  Brooklyn,  appellant. Judgment    affirmed 

with  costs— George  Slocovich  and  others,  respondents, 

V.  Oriental  Mutual  Insurance  Company  appellant. 

Conviction  and  Judgment  affirmed.  Judge  Dan  forth 
wrote  the  opinion.  As  the  Columbia  Oyer  and  Termi- 
ner is  now  in  session,  Justice  Edwards  presiding, 
Beokwith  will  be  at  once  resentenced  and  for  the  sixth 
time  to  hang  for  the  murder  of  Simon  Vanderoook— 
People,  respondents,  v.  Oscar  F.  Beckwith,  appellant. 

Judgment  affirmed  with  costs— Andrew  J.  Jones, 

appellant,  y.  George  L.  Kingsland  and  another,  re- 
spondents.  Judgment  reversed,  new  trial  granted, 

costs  to  abide  event— Charles  G.  Hoyt,  respondent,  v. 

Joseph  A.  Cross,  respondent. Judgment  for  the  re- 

CO  very  of  $1,600  reversed,  new  trial  granted,  costs  to 
abide  event.  This  holds  that  a  traveller  on  a  free  pass 
cannot  recover  against  the  issuer  of  said  pass  for  in- 
juries received  while  riding  under  it,  even  if  he  had 
paid  for  a  chair  in  a  parlor  coach  owned  by  a  different 
company  hauled  in  the  train.  Ulrioh  was  injured  in 
the  train  in  which  Senator  Wagner  was  killed— Charles 
F.    Ulrich,    respondent,    v.  New  York  Central  and 

Hudson    Rrive    Railroad    Company,     appellant. 

Judgment  reversed,  new  trial  granted,  costs  to  abide 
event— Fannie  L.  Field,  respondent,  v.  Robert  M. 
Knapp,  appellant. Judgment  affirmed  with  costs- 
John  Francis,  appellant,  v.  New  York  and  Brooklyn 
Elevated  Railroad  Company,  respondent. Judg- 
ment affirmed  with  costs— M.  E.  Church  Home, 
appellant,  ▼.  Wm.  N.  Thompson,  respondent. Judg- 
ment affirmed  with  costs— Eleazer  A.  Williams,  re- 
spondent, V.  Joseph  Barton  and  another,  appellants. 
Judgment  affirmed  with  costs.  The  court  held  that  a 
railroad  company  has  a  right  to  change  its  termini- 
Peter  C.  Moore  and  others,  appellants,  v.  Brooklyn 
City  Railroad  Company,  respondent. Order  af- 
firmed and  Judgment  absolute  ordered  for  defendants 
on  stipulation  with  costs— Wm.  Flannagan,  appellant, 
V.  BenJ.  C.  Holling^worth  and  another,  respondents. 
"—Judgment  affirmed  with  costs— Henry  E.  Wheeler, 

appellant,  v.  George  R.  Duilon  and  another. Orders 

affirmed  with  costs — People  ex  rel.  Matthew  Tuck, 
appellant,  v.  Stephen  B.  French  and  others  and  Board 

of  Police,  etc.,  respondents. Order  affirmed  with 

costs — Louis   Sanders,    respondent,  v.   A.    E.   Rben- 

bottom,  appellant. Order  affirmed  with  cots- Julius 

Forstman  and  others,  respondents,   v.  Ruth  A.  Shelt- 

ing,  C.  B.  Smith,  her  attorney,  being  appellant. 

Three  cases;  appeals  in  each  dismissed  with  costs- 
Charles  H.  Neil  and  others,  appellants,  v.  Jacob  Van 
Wagoner,  respondent. Orders  of  General  and  Spec- 
ial Terms,  so  far  as  appealed  from,  reversed  with  costs 
to  plaintiff  in  the  Supreme  Court  and  in  this  court  and 
the  case  remanded  to  the  Special  Term  for  final  action 
on  plaintiff's  motion.  The  parties  lived  in  Troy- 
Sarah  A.  Galusha,  appellant,  v.  Norman  H.  Galusha, 

respondent. Judgment  reversed,  order  of  reference 

vacated,  new  trial  granted,  costs  to  abide  event- 
Northwestern  Mutual  Life  Insurance  Company,  re- 
spondent, V.  Francis  B.  Mooney  and  others,  appel- 
lants.  Judgment  affirmed  with  costs— Sarah  Decker, 

respondent,  v.  Hat  tie  E.  Decker  and  others,  appel- 
lants.  Judgment  of  conviction  reversed  and  de- 
fendant discharged.  This  Is  the  Binghamton  '*  resur- 
rection** burglary  case,  to  determine  whether  the 
body  of  Robert  S.  Phelps  bad  been  properly  embalmed. 
Judge  Peckham  wrote  the  decision— People  v.  Dan  S. 

Richards. Judgment    affirmed    with    costs— The 

People,  appellant,  v.  John  P.   Allen,   respondent. 

Judgment  affirmed  with  costs— Fannie  H.  Tanner,  re- 
spondent, V.   New  York  Central  and  Hudson   River 

Railroad  Company,  appellant. Jndgment  reversed, 

new  trial  granted,  costs  to  abide  event.  This  is  a  case 
of  a  drunken  tramp  who  fell  into  an  open  cellarway 


from  a  street.  His  recovery  is  reversed— Robert 
Corcoran,  respondent,  v.  Village  of  Peekskill,  appel- 
lant.  ^Judgment  affirmed  with  costs— George  Water- 
man and  others,  respondents,  v.  Gideon  Webster  and 

others,   appellants. Award    affirmed  with    costs — 

Mai'garet  Brown,  administratrix,  respondent,  v.  State 

of  New  York,  appellant. Judgment  affirmed  with 

costs— Ellen  Mulcahey,  respondent,  v.  Emigrant  Indus- 
trial Savings  Bank,  appellant. Judgment  reversed. 

new  trial  granted,  costs  to  abide  event— Jesse  W. 
Purdy,  respondent,  v.  Morris  Silbersteiii,  appellant. 

^Judgment  reversed,   new   trial  granted,  costs  to 

abide  event— Brice  P.  Walling,  respondent,  v.  George 

W.  Miller,  appellant. Judgment  affirmed  with  custa 

— Hayden  St  Havens  Company,  respondent,  v.  New 
York  Central  and  Hudson  River  Railroad  Company, 

appellant. Judgment  ^affirmed  with  costs— Wm.  O. 

Wheelock,  respondent,  v.  Michael  Norman,  appellant. 

Judgment  affirmed   with    costs— Joab   L.    Cllft, 

surviving  partner,  etc.,  respondent,  v.  George  Barron, 

appellant. Judgment    affirmed    with   costs.    This 

ends  the  Robinson-Burt  legal  war  for  the  possession 
of  the  abandoned  roadway  of  the  old  Albany  North- 
ern Railroad  Company  in  favor  of  the  latter*s  repre- 
sentatives, and  affirms  that  a  railroad  corporation  in 
this  State  cannot  buy  up  a  competing  line,  take  up  the 
track  and  hold  the  roadway  against  a  new  rival's 
using  It— Troy  and  Boston  Railroad  Company,  appel- 
lant, V.  The  Boston,  Hoosao  Tunnel  and  Western 
Railroad  Company. Three  cases,  judgments  af- 
firmed in  each,  with  costs- Myron  and  Leonard  Doel- 
man  and  John  Vandermuler,  respondents,  v.  John 

Vandermuler,  appellant. Judgment  affirmed  with 

costs— Isaac  H.  Casey  and  another,  respondents,  v. 
Duplex  Safety  Boiler  Company,  appellant. Judg- 
ment affirmed  with  costs— Second  Street  and  New- 
town Railroad  Company,  respondent,  v.  Long  Island 

Railroad  Company,  appellant. Judgment  of  divorce 

with  alimony  affirmed  with  costs.  Defendant's  Illi- 
nois divorce  held  not  to  be  a  bar  to  plaintiff's  alimony 
in  this  action— Eilicabeth  Cross,   respondent,  v.  John 

Arnold  Cross,  appellant. Judgment  affirmed  with 

costs.  The  recovery  was  for  $1,500— Christopher  G. 
Dunn,  respondent,  y.  New  York  Central  and  Hudson 

River   Railroad    Company,     appellant. Award   of 

"nothing'*  affirmed  with  costs.  Plaintiff's  Intestate 
attempted  to  cross  the  cross-cut  lock  gates  at  West 
Troy,  fell  into  the  canal  and  was  drowned.  Held  that 
the  State  is  not  liable— Christina  Splittorf,  adminis- 
tratrix, appellant,  t.  State  of  New  York. Two  cases ; 

judgment  affirmed  in  both  cases  with  costs— Henry 
Tyson  and  others  v.  Henry  A.  V.   Post,  respondent. 

Judgment  reversed,  new  trial  graiited,  costs  to 

abide  event— Matthew  White,  respondent,  v.  James 

Rintrue,  appellant. Judgment  affirmed  with  costa 

—Crooked  Lake  Navigation  Company,  respondent,  v. 

Keuka  Navigation  Company,  appellant. Judgment 

reversed,  new  trial  granted,  costs  to  abide  event — 
Joseph  A.  Brophy,  appellant,  v.  Edward  8.  Bartlett 
and  others. Judgment  affirmed  with  costa— Cather- 
ine R.  Archer,  respondent,  v.  Sixth  Avenue  Railroad 

Company,  appellant. Judgment  affirmed  with  costa 

— Wm.  C.  Steenkampf,  appellant,  ▼.  Peter  Ballentine 
and  others,  respondents.— —Judgment  affirmed  with 
costs— Wm.  G.  Rogers,  respondent,  v.  Grand  Trunk 

Railway  Company,  appellant. Judgment  affirmed 

with  costs— The  Coplay  Iron  Company,  respondent,  v. 
Thomas  J.  Pope  and  another,  appellants. Judg- 
ment affirmed  without  costs— Garret  G.  Moore  and  an- 
other, appellant,  v.  Charles  E.    Appleby,  respondent. 

Judgment  affirmed  with  costs— The  Petrel  Guano 

Company,  appellant,  v.  Pro vldence- Washington  In- 
surance Company,  respondent. Judgment  affirmed 

with  costs— Commercial  Bank  of  Keokuk,  Iowa,  re- 
spondent, T.  Christian  Pflefferand  others,  appellants. 
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A    PAPER 


UPON 


PARLIAMENTARY  REPRESENTATION  IN  GREAT  BRITAIN. 


BY 


Rt.  Honorable  JOHN  W.  MELLOR,  Q.  C. 


PRESENTED  ON  THE  INVITATION  OF  THE  NEW  YORK  STATE  BAR  ASSOCIATION  AT  THEIR 
ANNUAL  MEETING  IN  THE  CAPITOL,  ALBANY.  TUESDAY,  JANUARY  17,  1888. 


THAT  hittoij  repeats  ItMlf  hM  now  become  a  proT- 
erb ;  at  time  adyancet  we  begin  to  find  a  tetid- 
eney  to  retam  to  older  and  simpler  forms. 

This  is  DOW  troe  in  Btiglaud  of  mauy  thlugs,  but 
espeoiallj  of  two— the  elective  franchise,  and  the  title 
to  land.  With  regard  to  the  first,  we  have  now  prao- 
tleallj  reverted  to  the  most  ancient  franchise,  that  of 
the  Inhabitant  honseholder;  as  to  the  other,  we  are 
about  to  enter  on  a  eampalgn,  the  object  of  which  is 
to  sweep  away  those  cambrous  devices  which  the  lu- 
genoity  of  lawyers  in  past  times  has  produced  to  pro- 
tect the  Inherltanoe,  either  for  or  from  the  descend- 
ants. 

In  early  times  the  householder,  and  then  the  land- 
owners, seem  to  have  been  the  voters.  Soon  towns 
began  to  acquire  a  eorporate  existence ;  when  the  na- 
tion was  consulted,  dwellers  in  such  towns  came  to 
repreeent  them,  while  land-owners  appeared  on  behalf 
of  the  freemen  living  In  the  counties. 

History  tells  us  how  kings  began  to  interfere  with 
these  franchises,  in  order  to  weaken,  and  In  some 
cases,  destroy  popular  forces. 

The  Tndors  deprived  towns  of  their  representation, 
and  encroached  upon  all  electoral  rights ;  they  were 
followed  by  the  Stuarts  In  their  eHbrts  to  crush  a 
growing  democrioy. 

Two  revolutions  occurred  before  the  House  of  Com- 
mons succeeded  In  asserting  Its  now  undoubted  right 
to  the  issue  of  all  writs  for  elections,  and  In  prevent- 
ing the  Interference  of  the  king  with  borough  char- 
ters. In  order  to  understand  how  the  people  came  to 
be  deprived  of  their  ancient  righto  it  is  necessary  to 
consider,  not  only  the  history  of  the  elective  fran- 
chise, but  to  a  certain  extent,  the  history  of  Parlia- 
mcDK  Itself. 

Although  In  ancient  times  great  councils  of  the  na- 
tion had  been  held,  no  council  of  representatives, 
properly  so  called,  was  ever  held  before  the  year  1265. 
At  that  time  Henry  III  and  his  son  (afterward  Ed- 
ward I)  were  In  captivity,  having  been  defeated  by 
the  Barons  under  Simon  de  Montfort.  The  king,  un- 
able to  resist,  was  induced  by  bis  captors  to  summon 
the  representatives  of  the  English  boroughs  and  coun- 
ties, and  these  sat  together  in  a  national  assembly. 
This  however  was  short-lived,  for  on  recovering  his 


liberty,  the  king  refused  to  summon  another,  and  it 
was  not  until  his  successor,  Edward  I,  had  been 
twenty~two  years  upon  the  throne  that  he  was  com- 
pelled by  circumstances  to  summon  a  Parliament.  On 
this  occasion  seventy-four  knights  of  the  shire,  repre- 
sentatives of  the  counties,  and  200  citizens  and  bar* 
gesses,  representatives  of  boroughs,  assembled  in  an- 
swer to  the  summons.  Their  difficulties  were  great, 
the  Journeys  long  and  tedious,  but  the  constituencies 
furnished  their  members  with  money. 

At  this  time  the  franchise  in  nearly  all  boroughs 
was  that  of  the  inhabitant  householder  paying  **  scot 
and  lot.*'  *' Scot*' was  an  ancient  term  denoting  a 
common  fund;  **lot*'  meant  *' share,'*  and  is  used  to 
this  day  in  Derbyshire  to  denote  the  king's  share  in  a 
mine.  Paying  **  soot  and  lot  *'  meant  paying  to  the 
borough  fund,  and  might  be  described  In  these  days 
as  paying  rates.  There  were  some  boroughs  in  which 
the  franchise  seems  to  have  been  in  the  freeholders  at 
large;  In  others,  besides  the  freeholders,  those  were 
added  who  held  tenements  of  the  king  or  the  lord  of 
the  manor  at  a  fixed  rent,  or  by  service ;  such  were 
termed  free  copyholders,  or.  **  burgage  *'  tenants.  In 
counties  the  franchise  was  In  the  freeholders  at  large, 
irrespective  of  the  value  of  their  freeholds.  During 
the  reign  of  Richard  II  (1880)  complaint  was  made  to 
Parliament  that  towns  heid  of  lords,  containing  many 
freeholders  and  free  copyholders,  did  not  contribute 
to  the  wages  paid  to  the  knights  of  the  shire;  show- 
ing that  at  this  time  free  copyholders  in  counties,  like 
burgage  tenants  in  Parliamentary  boroughs,  claimed 
to  vote.  It  seems  that  at  this  period  the  borough 
franchise  was  in  the  occupying  inhabitanto  as  a  rule, 
while  the  county  franchise  was  Id  those  inhabitanto 
only  who  had  property  in  land.  So  far  as  the  coun- 
ties were  concerned,  the  matter  was  finally  settled  by 
an  act  of  the  8th  Henry  VI  (1429),  by  which  the  right 
was  limited  to  those  who  owned  free  land  with  forty 
shillings  by  the  year  al>ove  all  charges. 

From  that  time  to  the  present  the  value  of  money 
has  steadily  declined.  Bishop  Fleetwood,  at  the  be- 
ginning of  the  reign  of  Queen  Anne,  calculated  that 
forty  shillings  in  the  reign  of  Henry  VI  was  worth  £12 
in  the  reign  of  Anne,  and  a  century  ago  it  was  esti- 
mated that  this  forty  shillings  wasj^orth  £2(L  of  the 
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money  of  that  period.  In  spite  of  all,  forty  shiUlngs 
is  still  the  qaallfjlng:  annual  value.  It  is  worthy  of 
note  that  this  act  not  only  limited  the  franohise  by 
fixiuji;  this  Talue,  but  it  restricted  it  to  the  owner  of 
free  land,  and  so  deprived  oopyholders  of  their  rotes : 
indeed  many  years  after,  in  the  reign  of  George  II, 
oopyholders  were  absolntely  forbidden  to  exercise  the 
franchise  under  a  penalty  of  £50. 

King  Henry's  act  recites  that  elections  had  been 
made  by  very  great,  outrageous  and  excessive  num- 
bers of  people,  of  small  substance,  whereof  every 
of  them  pretended  a  voice  equivalent  with  the  most 
worthy  knights  and  squires.  This  was  evidently  the 
view  of  the  king  and  his  advisers,  and  it  Is  from  this 
period  that  royal  interference  in  elections  began  to  be 
of  frequent  occurrence. 

Later,  in  the  reign  of  Edward  VI  (1560),  letters  were 
actually  addressed  to  the  sheriffs  in  the  kiog*s  name, 
commanding  them  to  return  persons  recommended 
by  the  Privy  Council,  and  in  some  oases  even  persons 
mentioned  by  name.  All  elections  at  this  time  being 
by  show  of  hands,  it  was  easy  for  the  sheriff  to  pro- 
duce the  desired  result,  and  as  the  right  to  a  poll  was 
not  settled  until  the  seventeenth  century,  it  was  diffi- 
cult to  challenge  their  decision.  Until  the  reign  of 
Queen  Anne  (1704),  no  sheriff  was  boand  to  take  any 
preliminary  steps,  nor  to  erect  booths  for  polling.  He 
also  declared  the  result,  and  made  his  return  by  deed, 
expressed  to  be  made  between  himself  and  the  per- 
sons electing. 

It  is  remarkable  that  from  the  passing  of  the  act  of 
1429  until  ISSSS  the  county  franchise  depended  entirely 
upon  property;  on  the  other  hand,  in  many  ancient 
boroughs  the  inhabitants,  or  some  of  them,  were  able 
to  retain  their  right  to  vote  as  such,  in  spite  of  all  the 
efforts  made  to  deprive  them  of  it.  The  Tudor  sover- 
eigns began,  and  the  Stuarts  continued,  to  grant  rep- 
resentation to  boroughs  by  royal  charter.  Many  of 
these  so-called  boroughs  were  mere  villages,  and  the 
king,  while  granting  the  charter,  took  care  to  give  the 
corporation  the  power  to  select  the  voting  burgesses. 
In  this  way  many  close  corporations,  as  they  were 
called,  were  brought  into  existence,  and  no  less  than 
180  borough  members  were  added  to  the  House  of 
Commons.  If  a  borough  proved  refractory,  it  was 
promptly  deprived  of  its  charter,  and  so  of  its  repre- 
sentation, unless  it  was  powerful  and  important 
enough  to  be  able  to  resist. 

Oliver  Cromwell,  hoping  to  remedy  this  serious  mis- 
chief, disfranchised  some  small  boroughs,  and  gave 
their  members  to  towns  like  Manchester,  Leeds  and 
Halifax,  then  without  representation;  but  at  the  Res- 
toration all  his  reforms  were  undone  by  Charles  II. 
However  after  the  revolution  that  brought  William 
and  Mary  to  the  throne,  the  House  of  Commons  took 
the  matter  into  its  own  hands;  no  new  boroughs  were 
created  by  charter,  and  all  writs  were  issued  by  order 
of  the  House  alone. 

At  this  time  it  was  ascertained  that  the  franchise  in 
different  boroughs  varied  very  much.  In  addition  to 
inhabitant  householders,  paying  scot  and  lot,  and  bur- 
gage tenants,  other  kinds  of  franchise  had  either  been 
introduced  by  charter  or  had  grown  up  by  custom. 
The  House,  on  the  trial  of  election  petitions,  began  to 
permit  the  right  to  be  proved  by  long  usage ;  freemen 
and  burgesses  by  servitude,  and  those  claiming  by 
birth  through  them  successfully  established  their 
claims  to  vote. 

This  right  by  servitude  was  in  most  places  acquired 
by  apprenticeship  for  a  fixed  number  of  years  to  a 
freeman  engaged  in  some  trade.  The  intending  free- 
man was  first  admitted  to  the  guild  of  the  trade ;  this 
gave  the  inchoate  right  to  the  freeman,  but  it  was 
always  considered  as  essential  to  the  right  to  vote, 


that  the  name  of  the  freeman  should  appear  on  the 
corporation  roll,  at  having  been  duly  admitted.  No 
man  was  entitled  to  his  freedom  by  birth,  unleM  bom 
after  the  admission  of  his  father. 

In  other  boroughs  the  franchise  was  in  the  inhab- 
itants at  large,  while  more  rarely  boroughs  were 
found  in  which  the  franchise  was  in  those  who  fur- 
nished their  own  diet;  these  last  were  termed  pot- 
wallers,  pot-wallopers,  or  pot-boilers. 

ICach  borough  returned  two  members,  (and  each 
county  the  same  number,  and  boroughs  continued  to 
retnm  these  members,  even  in  cases  where  the  votera 
had  nearly  all  died  out  or  gone  away ;  where  trade 
had  left  the  town,  and  the  voters  had  all  sold  their 
qualifications.  Great  neighboring  proprietors  bought 
the  qualifying  house,  or  contrived  to  place  the  whole 
representation  in  the  hands  of  one,  two,  or  three 
voters. 

Corruption  increased  as  the  franchise  became  re- 
stricted,and  opportunities  for  the  sale  of  boroughs  soon 
began  to  arise.  The  king  and  his  ministers  entered  the 
market,  and  competed  with  rich  merchants  for  seats. 
Many  small  boroughs  fell  into  the  hands  of  patrons, 
who  invariably  secured  the  return  of  their  nominees. 
In  1707  the  borough  of  Ludgershall  was  sold  by  ita 
proprietor  for  £9,000.  In  1768  the  corporation  of  Ox> 
ford  demanded  from  the  sitting  members  the  sum  of 
£5,700;  this  was  reported  to  the  speaker  of  the  House,^ 
and  the  mayor  and  ten  aldermen  were  sent  to  New- 
gate prison.  While  there  they  contrived  to  sell  the 
two  seats  to  the  Duke  of  Marlborough  and  the  Earl  of 
Abingdon,  the  town  clerk  destroying  the  books  for 
fear  of  discovery. 

In  some  boroughs  the  government  used  appoint^ 
meiits  in  the  customs  in  order  to  secure  votes.  Lord 
Rockingham,  who  in  1782  passed  an  act  to  disfranchise 
custom-house  officers,  mentioned  one  town,  where 
out  of  500  voters,  120  held  places  under  the  govern-^ 
ment. 

In  1777,  in  the  borough  of  New  Shoreham,  it  ap- 
peared that  the  freemen  had  formed  themselves  into  a 
society  called ''The  Christian  Club,**  ostensibly  for 
charity ;  they  were  really  bound  together  by  oaths  and 
bonds,  their  only  object  being  the  sale  of  the  boroogh. 
The  managing  committee  of  this  club  did  not  TOte* 
themselves,  but  directed  the  other  members  of  the 
dub^how  to  vote,  and  then  shared  the  proceeds  of  the- 
sale  with  them. 

In  Midhurst  there  were  1,078  inhabitants,  and  but  a^ 
single  voter.  The  qualifying  tenements  had  all  been 
bought  by  Lord  Carrington.  who  returned  the  mem- 
bers. Much  the  same  result  followed  in  Old  Sarum 
and  in  Westbury,  while  in  Appleby  the  members  were 
really  returned  by  two  peers.  The  patron  of  the  bor- 
ough of  Wendover  was  Lord  Verney ;  the  voters  lived 
rent-free  on  condition  of  their  returning  his  nominees 
at  elections.  In  1768  they  rebelled,  and  returned  Sir 
Robert  Darling,  wbo  had  bought  their  votes.  They 
were  at  once  ejected  from  their  houses,  and  had  to 
live  in  tents  for  six  months  or  more.  On  one  occa- 
sion, at  the  next  election,  a  stranger  appeared,  and  on 
being  asked  where  he  came  from,  replied,  "  From  the- 
moon;'*  the  bystanders  then  asked,  *' What  news 
from  the  moon?**  He  replied,  "Six  thousand 
pounds,**  which  he  then  delivered  to  the  agent  of  the 
voters.  His  candidate  defeated  the  patron,  who  then» 
thoroughly  disgusted  with  it,  sold  the  borough. 

In  Heyden,  In  Yorkshire,  votes  varied  from  £80  tc^ 
£100  apiece;  while  in  Grampound,  in  Cornwall,  the 
mayor,  aldermen  and  freemen  generally  secured  £800 
per  man.  In  Poole,  in  Dorset,  the  right  was  in  the 
corporation,  and  a  single  vote  sometimes  fetched 
£1,000.  At  Wareham  the  whole  of  the  voters  sold  their 
qualifying  properties  to  a  single  voter.    The  whole  of 
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HaytMbaij.  Id  1788,  wm  bamt  down,  bat  tha  one 
Toterof  that  boroui^h  wenfcou  returning  two  membert 
to  Parliament  in  spite  of  tbU  catastrophe.  The  bor- 
OQKb  of  Weymontb  retanied  four  members,  and  so 
did  the  parish  of  AldborooKb,  each  as  two  boroughs. 
In  Aldborough  there  were  110  houses,  the  larger  num- 
ber of  which  l>elonged  to  the  Duke  of  Newcastle,  who 
thereby  secnred|the  return  of  his  four  nominees. 

Vast  sums  were  spent  in  countj  elections.  In  1807 
tlie  celebrated  abolitionist,  Mr.  Wilberforce,  was  re- 
turned at  the  head  of  the  poll  in  Yorkshire,  but  the 
contest  cost  the  three  candidates  at  that  election  half 
a  million  sterling  amongst  them.  To  put  the  matter 
shortly,  up  to  1882,  in  England  and  Wales,  87  peers  re- 
turned 218  members;  00  commoners  returned  187 
members,  and  the  goyeniment  18. 

In  Scotland  the  crown  and  great  proprietors  grad- 
ually deprived  the  voters  of  their  rights,  and  raised 
the  county  franchise  to  a  qualification  of  £600  per 
annum.  At  last  in  each  of  two  counties  there  were 
only  three  real  voters  to  be  found;  in  seven  not 
more  than  ten ;  while  the  county  of  Cornwall  and  its 
boroughs  returned  forty-four  members,  the  whole  of 
Scotland  only  returned  forty-five.  Practically  twenty- 
one  peers  and  peeresses  returned  thirty-one  members, 
while  sixteen  commoners  returned  the  remainder. 

Turning  to  Ireland,  we  find  that  since  the  act  of 
Union  (1800),  a  somewhat  similar  franchise  to  the 
English  prevailed  in  the  Irish  counties,  while  in  the 
boroughs  the  franchise  was  generally  confined  to 
twelve  burgesses,  who  elected  each  other.  Out  of  100 
members,  thirty-six  peers  returned  fifty-one,  and 
nineteen  commoners  twenty;  no  Roman  Catholics 
being  eligible  before  1829. 

This  state  of  the  representation  in  the  United 
Kingdom  had  long  caused  serious  scandal.  Ministers, 
alarmed  at  the  danger  caused  by  excluding  so  large  a 
proportion  of  the  people  from  electoral  rights,  had  at- 
tempted to  deal  with  the  subject.  As  early  as  1768, 
Lord  Chatham  advocated  Parliamentary  Reform, 
while  in  1785  his  son,  then  Prime  Minister,  Introduced 
a  bill  to  disfranchise  thirty-six  decayed  boroughs,  and 
to  transfer  the  seventy-six  members  to  large  counties 
and  the  metropolis.  The  bill  was  wholly  permissive, 
and  Mr.  Pitt  proposed  to  set  aside  the  sum  of  one 
milliou  sterling  to  compensate  proprietors  of  boroughs, 
who  would  agree  to  it.  This  scheme  was  defeated  In 
the  House,  and  tbe  king  being  strongly  opposed  to  all 
reform,  no  further  attempt  was  then  made. 

The  excesses  of  the  French  revolution,  which  hap- 
pened soon  after,  alarmed  politicians,  and  postponed 
the  question  for  several  years.  However  after  the  war 
with  Napoleon  had  concluded,  agitation  again  revived ; 
there  was  much  agricultural  and  other  distress  in  the 
country,  which  had  caused  more  than  one  Parliament- 
ary Inquiry.  The  manufacturing  and  trading  classes, 
increasing  In  numbers,  enlightenment  and  property, 
would  no  longer  allow  their  interests  to  be  controlled 
by  corrupt  borougb-mongors  and  their  patrons,  but 
insisted  on  obtaining  tbeir  share  of  infiuenoe  in  the 
government. 

At  length  Lord  Grey,  after  great  disturbance 
throughout  tbe  Kingdom,  during  which  tbe  anti-re- 
forming peers  and  borough  patrons  nearly  brought 
about  a  revolution,  succeeded  in  carrying  a  reform  bill 
through  the  House  of  Commons:  It  became  necessary 
however  to  threaten  the  lords  with  a  creation  of  peers 
sufficient  to  carry  the  bill,  before  they  could  be  in- 
duced to  allow  It  to  pass.  Ultimately  the  House  of 
Lords  gave  way,  and  the  first  reform  bill  was  carried 
amidst  great  rejoicing,  on  the  7th  June,  1882.  At  this 
time  the  United  Kingdom  returned  666  members, 
which  number  remained  unaltered,  but  fifty-six  rotten 
boroughs,  returning  111  members,  were  swept  away, 


and  by  tsklng  away  one  member  from  others,  148  seaAs 
were  left  for  disposal;  forty-three  new  boroughs  were 
created,  chlefiy  large  towns,  while  forty-four  of  the 
remaining  seats  were  given  to  the  English  counties, 
eight  to  Scotland  and  five  to  Ireland.  All  close 
boroughs  were  opened  to  a  new  franchise,  while  old 
customary  franchises  were  preserved.  The  £10  house-* 
holder  subject  to  conditions  as  to  residence  and  rates, 
became  the  new  voter  In  boroughs,  while  in  counties, 
copy-holders,  lease-holders  and  tenants  at  will  paying 
£60  by  the  year  were  added  to  the  old  forty  shilling 
free-holders.  Three  years  before  in  Ireland,  the 
annual  value  of  the  qualification  for  a  county  vote  had 
been  raised  from  forty  shillings  to  £10;  to  these  £10 
copy-holders  were  now  added. 

This  act  produced  a  great  change.  It  aerlously 
diminished  the  influence  of  the  great  proprietors  in 
boroughs,  and  placed  a  considerable  share  of  the  rep- 
resentation in  the  hands  of  the  middle  class,  but  ex- 
cept In  these  boroughs  where  the  ancient  franchises 
existed,  it  gave  very  little  to  the  working  classes.  In 
the  counties  In  England  the  Influence  of  the  great 
landlords  was  very  slightly  affected,  as  the  admission 
of  tbeir  tenants  to  vote  rather  Increased  than  dimin- 
ished their  power. 

This  was  felt  for  years  to  be  a  great  grievance,  and 
in  1867  tbe  borough  franchise  was  extended  to  all 
householders  being  rate-payers,  subject  to  a  year's 
residence,  and  to  lodgers  paying  £10  by  the  year.  At 
the  same  time  the  county  franchise  was  conferred 
upon  all  £12  rated  occupiers,  and  tbe  limit  of  £10  fixed 
by  the  first  reform  bill,  in  cases  of  estates  for  life  or 
lives,  was  reduced  to  £5.  In  Scotland,  owing  to  the 
difference  of  the  rating  system,  the  county  franchise 
was  fixed  at  £14;  while  in  Ireland  all  that  was  done 
was  to  reduce  tbe  borough  franchise  from  £8  to  £4. 
Four  large  towns,  Liverpool,  Manchester,  Leeds  and 
Birmingham,  had  three  members  each  allotted  to  them 
and  the  city  of  London  retained  Its  four.  In  the  first 
four  mentioned  towns,  voters  were  permitted  to  vote 
for  two  candidates  only,  while  In  the  city  of  London 
they  were  restricted  to  three. 

This  plan  was  supposed  to  effect  the  representation 
of  minorities  In  these  places,  although  it  was  obvious 
that  it  could  only  effect  its  purpose,  If  at  all,  at  a  gen- 
eral election ;  for  In  the  case  of  a  vacancy  occurring 
during  the  existence  of  a  Parliament,  the  system  broke 
down.  It  lasted  until  tbe  re-dlstributlon  act  of  1886, 
when  counties  and  boroughs  were  so  altered  as  practi- 
cally to  give  one  member  to  about  every  60,000  inhabi- 
tants, except  In  some  few  cases.. 

In  1884  the  county  franchise  was  further  extended 
to  all  rated  occupiers  of  dwelling-houses,  Including 
those  who  Inhabited  a  dwelling-house  by  virtue  of  any 
office,  or  service,  and  this  last  qualification  was  ex- 
tended to  boroughs. 

The  two  principal  qualifications  for  the  franchise 
now  are  therefore  that  depending  upon  occupation,, 
and  that  depending  upon  property.  No  man  can  vote 
for  a  borough  in  respect  of  his  property  therein  unless 
he  is  also  the  occupier.  Before  1882  he  would  have  had 
a  vote  for  the  county  in  respect  of  his  property  In  his 
own  bouse  In  a  borough,  although  he  occupied  it.  This 
Is  so  no  longer.  He  would  now  vote  for  tbe  borough, 
but  not  for  the  county;  on  the  other  hand,  a  man  may 
have  a  county  vote  In  respect  of  bis  house  in  the 
country,  and  a  borough  vote  In  respect  of  tbe  occupa- 
tion of  his  office  in  a  town.  At  the  same  time  he  may 
have  votes  for  other  county  divisions  in  respect  of  his 
property  In  those  divisions.  This  property  vote  baa 
led  to  the  creation  of  what  are  called  **  faggot  *'  votes, 
by  the  subdivision  of  fields  and  tenements.  This  has 
enabled  persons  not  residing  In  counties  to  afllsct  con- 
siderably the  numbers  iK>lled   at  elections.    It  waa 
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icMind  tbat  tbe  easiest  way  to  create  faggot  Totes  was 
to-ereateai^utoharge  aud  theu  split  it  up  amoogst 
seferttl  persons.  An  attempt  was  made  in  1884  to  pre- 
vest  this,  but  so  mauj  ottier  ways  of  creating  faggot 
▼otes  remain,  that  a  demand  has  recently  sprung  up 
tliat  no  man  should  be  allowed  to  have  more  than  one 
vote. 

Up  to  1832  the  returning  officer,  generally  the  sheriff 
in  counties,  or  the  mayor  in  boroughs,  bad  to  decide 
upon  the  right  of  an  individual  to  vote,  and  previously 
to  tbe  25th  year  of  Qeorge  III,  there  was  no  limit 
to  the  duration  of  tbe  poll.  In  that  year  it  was  pro- 
vided that  the  poll  should  not  last  more  than  fifteen 
days ;  it  is  now  limited  to  one.  Up  to  1832,  there  was 
no  register  of  voters ;  since  that  time  it  has  been  the 
duty  of  the  overseers  in  each  parish  each  year  to  make 
out  lists  of  voters,  which  In  England  are  submitted  to 
barristers  specially  appointed,  who  hear  claims  and 
objections,  and  finally  settle  them,  subject  to  an  ap- 
peal to  the  High  Court  of  Justice.  These  lists  are  theu 
returned  to  tbe  clerks  of  tbe  peace  in  counties,  aud  to 
the  town  oleiks  in  l>orough8,  who  print  them  in  the 
torm  of  a  register ;  this  comes  into  operation  on  the 
first  day  of  each  year. 

The  extension  of  the  franchise,  aided  as  it  was  by 
tbe  ballot,  sensibly  diminished,  but  did  not  by  any 
means  extinguish  corruption  in  boroughs.  It  is  true 
that  boroughs  were  no  longer  put  up  fur  sale,  but  a 
good  deal  of  money  was  spent  in  some  of  them,  both 
in  bribery  aud  treating.  In  counties  since  tbe  first  re- 
form act,  the  elections  have  been  comparatively  free 
from  bribery.  However  in  1883,  Mr.  Gladstone  re- 
solved to  try  and  put  a  stop  to  all  corruption,  and  Sir 
Henry  James,  then  attorney-general,  by  a  determined 
effort,  in  spite  of  difficulties  surrounding  the  subject, 
succeeded  in  passing  a  bill,  only  second  to  the  reform 
acts  in  Importance.  Its  main  feature  was  the  limita- 
tion of  all  expenditure  by  the  candidate  to  a  sum  in 
proportion  to  tbe  number  of  voters  in  each  constitu-^ 
ency.  This  being  accompanied  by  provisions  making 
bribery,  treating  and  intimidation  crime  in  all  con- 
cerned, has  gone  a  long  way  to  purify  an  election.  It 
has  enabled  men  of  limited  means  to  get  Into  Parlia- 
ment, and  has  secured  to  the  honest  voter  the  full 
effect  of  his  electoral  right.  Much  may  still  be  done  to 
diminlshfthe  expense  of  election  contests,  but  upon  the 
whole  they  are  now  fairly  fought. 

This  gradual  increase  in  tbe  power  of  the  workers 
has  greatly  aided  their  social  aud  moral  progress.  It 
has  given  to  the  country  many  measures  for  the  pro- 
motlou  of  education  and  of  health,  and  beyond  all,  it 
has  taught  the  people  to  understand  and  appreciate 
the  Institutions  under  which  they  live. 

SOHBDULB  ShOWINO  THB  PbKSBNT  FrANOHIBBS. 

County  Voierg  in  CltisBes. 
I.  Owners  in  fee  simple  or  fee  tail  of  lands  or  tene- 
ments (.except  rent  charges  in  respect  of  which  the 
owner  was  not  registered  prior  to  the  6th  December, 
1884),  of  the  clear  yearly  value  of  forty  shillings,  if  In 
actual  possession  or  receipt  of  the  rents  and  profits  for 
six  calendar  months  next  previous  to  July  15,  in  the 
year  of  registration. 


IL  Persons  having  a  life  interest  in  lands  or  tene- 
ments of  freehold  tenure  (except  as  aforesaid),  of  the 
clear  yearly  value  of  forty  shillings  who 

(a)  actually  occupy  the  premises,  or, 

(b)  were  seized  of  such  au  estate  on  June  7, 1882,  or, 
(o)  having  acquired  such  an  estate  after  that  day, 

have  acquired  it  by  marriage,  marriage  settle- 
ment, devise  or  promotion  to  a  benefice  or 
office. 
If  none  of  these  conditions  are  fulfilled,  the  premises 
must  be  of  the  clear  yearly  value  of  £5. 

III.  Persons  seized  of  any  tenure  for  any  estate  not 
less  than  life  of  tbe  clear  yearly  value  of  £S. 

lY.  Lessees  of  lands  or  tenements  of  whatever  ten- 
ure for  the  residue  of  a  term  originally  created  for 
sixty  years,  such  lands  or  tenements  being  of  tbe  clear 
yearly  value  of  £6,  in  actual  possession  of  the  rents 
and  profits  for  twelve  months  previous  to  July  15. 

V.  Lessees  of  lauds  or  tenements  of  whatever  tenure 
for  the  residue  of  a  term  originally  created  for  twenty 
years,  such  lands  or  tenements  being  of  the  clear 
yearly  value  of  £5,  possession  as  in  elass  IV. 

VI.  Occupiers  of  lands  or  tenements  of  the  clear 
yearly  value  of  £10. 

VII.  Inhabitant  occupiers  of  dwelliug-houset. 

VIII.  liodgers  in  apartments  of  the  dear  yearly 
value  of  £10. 

Borough  Voters  in  CUuses, 

1.  Occupiers  of  lands  or  tenements  of  the  clear 
yearly  value  of  £10. 

2.  Inhabitant  occupiers  of  dwelling-houses. 

3.  Lodgers  in  apartments  of  the  clear  yearly  value 
of  £10. 

4.  Possessors  of  rights  reserved  by  sections  81  aud  88 
of  2  Will.  IV.,  c.  46. 

(a)  Freeholders  and  burgage  tenants  in  cities  and 

towns  being  counties  corporate,  having  es- 
tates of  inheritance  (there  are  seven  such 
cities  and  towns). 

(b)  Freeholders   aud   burgage  tenants  as   before 

having  estates  of  life  or  lives,  of  the  dear 
yearly  value  of  £10. 

(c)  Freeholders   and   burgage   tenants  as   before 

having  estates  for  life  or  lives  under  the 
yearly  value  of  £10,  who  fulfill  the  conditions 
mentlonedlin  class  II,  of  the  county  voters. 

(d)  Freemen  aud  burgesses  by  servitude,  and  those 

claiming  by  birth  through  them  in  other 
places  than  Loudon. 

(e)  Freemen  and  liverymen  In  Loudoh. 
Tbe  Universities  return  members. 

In  England  since  1004,  Oxford  and  Cambridge  have 
returned  two  members  each,  and  since  1867  the  Univer- 
sity of  London  one  member. 

Tbe  Scotch  Uulversities  return  one  member  each. 

In  Ireland  the  University  of  Dublin  returns  two 
members. 

The  voters  are  the  graduates. 

Every  Parliamentary  voter  must  be  a  man  of  full 
age  (twenty-one  years),  and  not  subject  to  any  legal 
incapacity,  and  must  not  during  twelve  months 
preceding  July  15  have  received  parochial  relief. 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


65 


The  Albany  Law  Journal. 

Albany^  January  28,  1888, 


CURRENT  TOPICS. 

THE  meeting  of  the  New  York  State  Bar  Associa- 
tion was  very  fairly  attended,  and  its  public 
exercises  were  very  interesting.  The  association  is 
moderately  prosperous,  that  is  to  say,  it  had  three 
hundred  and  thirty-four  paying  members  last  year. 
We  do  not  know  how  many  were  in  attendance 
on  Tuesday  afternoon,  but  at  the  Wednesday  morn- 
ing business  exercises  there  were  about  fifty.  It  is 
said  that  a  good  many  more  partook  of  the  govern- 
or's considerate  and  graceful  hospitality  on  Tues- 
day. We  can  easily  believe  it.  At  the  business 
meeting,  to  which  we  have  alluded,  a  report  of  the 
committee  on  law  reform  was  presented,  signed  by 
three  of  the  twenty-four  members  —  all  who  could 
be  got  together.  There  were  only  three  competi- 
tors for  the  prize-essay,  and  as  five  are  necessary,  no 
prize  was  awarded.  These  facts  need  no  more 
comment  than  that  which  we  have  heretofore  made 
on  bar  associations  generally,  namely,  that  lawyers 
do  not  seem  to  be  conventional  persons.  Perhaps 
we  ought  to  add  that  they  are  no  saints,  for  they 
forsake  the  assembling  of  themselves  together. 


Mr.  Martin  W.  Cooke  of  Rochester,  the  president, 
made  a  direct  and  forcible  but  brief  address,  lighted 
up  by  some  gleams  of  the  pleasant  humor  for  which 
he  is  celebrated.  He  seems  to  regard  the  associa- 
tion as  the  **  mother  of  presidents,"  it  having 
brought  forth  one,  and  being  possibly  pregnant 
with  another.  He  struck  out  from  the  shoulder  at 
the  abuses  of  the  cheap  ** reporters,"  and  the  sys- 
tem of  extra  allowances.  As  to  the  former  we  shall 
be  rather  reticent,  lest  we  should  be  accused  of 
jealousy.  We  will  say  however  that  if  any  lawyer 
wants  all  the  cases  decided  in  every  State  and  Ter- 
ritory, without  regard  to  their  value,  rather  than  a 
judicious  and  useful  selection,  then  the  cheap  re- 
porters are  just  what  he  wants.  As  Mark  Hopkins 
once  certified  in  recommending  a  subscription-book; 
''If  any  person  wants  this  sort  of  a  book,  this  is 
just  the  book  for  that  kind  of  person."  As  to  the 
extra  allowances  we  are  with  him,  and  so  are  the 
judges,  who  would  like  to  be  relieved  from  this 
burdensome  discretion.  The  president  told  a  good 
story  about  a  grant  of  an  extra  allowance,  and  we 
have  one  to  offer.  Under  the  old  system  a  New  York 
city  judge  had  granted  extra  allowances  in  a  will 
case  to  the  amount  of  seven  thousand  dollars.  His 
decision,  requiring  some  blanks  to  be  filled,  was  re- 
turned to  him,  and  he  embraced  the  opportunity  to 
increase  the  allowances  to  ten  thousand  dollars. 
As  Marjorie  Fleming  said  of  ** seven  times  seven," 
this  was  **what  nature  itself  can't  endure."  The 
case  went  to  the  Court  of  Appeals,  and  we  excepted 
to   the   allowances,  except  our  own  —  that  would 
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have  not  been  professional  —  and  ours  was  not  ex- 
cepted to,  and  when  we  got  into  court  on  the  ap- 
peal there  was  a  terrible  row  about  our  conduct. 
The  result  was  that  we  consented  to  let  ours  abide 
the  result  of  the  rest,  and  the  Court  of  Appeals 
swept  them  all  away,  except  one,  to  the  executors' 
attorneys.  Now  that  we  are  out  of  practice  we 
think  that  extra  allowances  are,  as  the  said  Mar- 
jorie Fleming  thought  of  "eight  times  eight," 
**  the  most  Devilish  thing."  Mr.  Cooke  handled  the 
**  burning  question  "  of  codification  very  gingerly, 
and  dropped  it  quickly,  as  if  he  were  afraid  it 
might  scorch  him.  Let  him  remember  the  warning 
to  the  Laodiceans. 

The  great  event  of  the  meeting  was  the  oration 
of  Mr.  Daniel  Dougherty  of  Philadelphia.  We  had 
heard  much  of  this  gentleman,  but  the  half  had  not 
been  told  us.  It  is  safe  to  say  that  his  address  was  at 
once  the  most  scholarly,  biilliant,  elegant  and  forci- 
ble ever  heard  in  the  new  capitoL  Mr.  Dougherty 
is  apparently  some  sixty  years  old;  tall,  slender, 
alert  but  dignified,  and  with  an  air  of  unmistakable 
refinement  and  cultivation.  In  figure,  face  and 
bearing  he  reminds  us  of  our  late  distinguished 
citizen,  Horatio  Seymour.  He  is  an  orator  of  the 
old  school  —  of  the  senatorial  style  —  stately,  delib- 
erate and  dignified,  intense  and  repressed  rather 
than  vociferous  and  the  prey  of  his  own  emotions. 
His  voice  is  melodious,  never  hoarse,  never  loud, 
yet  always  clearly  audible,  teaching  our  profession 
the  distinction  between  force  and  noise.  His  ges- 
tures are  graceful  and  significant,  and  not  the 
meaningless  and  spasmodic  contortions  so  common 
at  the  bar.  He  knows  the  difference  between  ges- 
ture and  gesticulation.  In  short,  he  is  an  abso- 
lutely perfect  elocutionist.  At  first  his  manner 
seemed  a  little  artificial,  but  as  he  warmed  to  his 
subject  the  spell  was  irresistible,  and  he  controlled 
all  hearts  and  intellects  as  with  a  magician's  rod. 
Excepting  Gkorge  William  Curtis  we  have  heard  no 
such  fiawless  speaker  since  Everett  and  Phillips. 
Mr.  Dougherty's  rhetoric  is  a  little  too  diffuse  and 
antithetical  perhaps  for  reading,  and  for  the  best 
extemporaneous  effect,  but  we  can  imagine  that  un- 
hampered by  manuscript,  and  glowing  with  the 
fervor  of  the  forum,  he  would  be  an  irresistible  ad- 
vocate. For  one  precious  moment,  in  his  perora- 
tion, he  laid  aside  his  notes  and  showed  himself 
the  true  and  indisputable  master  of  the  oratorical 
art  in  its  loftiest  flight.  Mr.  Dougherty  deserves, 
and  has  carried  away  with  him  the  hearty  and 
grateful  thanks  of  the  association,  and  of  the  bril- 
liant and  learned  audience  which  hung  upon  his 
words — especially  when  the  short  notice  upon 
which  he  came  is  considered  —  and  a  unanimous 
recognition  of  his  beautiful  and  almost  unique  tal- 
ents, the  possession  of  which  we  cannot  concede  to 
our  sister  Commonwealth  without  some  natural 
regret.  

In  one  idea  advanced  by  Mr.  Dougherty  we  can- 
not coincide,  namely,  that  it  is  wpongfor  thtf  courts 

Digitized  by  VjUOQK 


66 


THE  ALBANY  LAW  JOURNAL. 


to  limit  the  time  of  advocates  in  summing  up.  If 
all  advocates  were  like  Mr.  Dougherty  we  should  be 
of  his  way  of  thinking,  but  to  reflect  that  the  aver- 
age lawyer  has  the  right  to  talk  as  long  as  he 
pleases — or  rather,  as  long  as  he  displeases  — would 
be  an  unutterable  terror,  and  one  which  we  should 
suppose  a  criminal  on  trial  for  his  life  would  fly 
from  by  pleading  guilty.  There  are  very  few  men 
living,  or  who  have  ever  lived,  who  could  talk  ac- 
ceptably or  to  any  good  purpose  longer  than  from 
one  to  two  hours.  Nor  can  we  agree  with  Mr.  Doug- 
herty in  his  apparent  opinion  that  Hamilton  was  a 
greater  advocate  than  Erskine.  He  was  undoubt- 
edly a  greater  man,  a  greater,  statesman  —  indeed, 
one  of  the  greatest  geniuses  in  statecraft  that  ever 
lived,  but  he  could  not  touch  Erskine  as  an  advo- 
cate. He  has  left  a  very  slight  and  colorless  mark 
on  our  jurisprudence  —  none  in  fact  but  on  the  law 
of  libel,  and  his  ideas  on  this  had  been  urged  with 
equal  effect  a  hundred  years  before  him  in  this 
State  by  another  Hamilton  (of  Philadelphia,  by  the 
way)  —  while  Erskine^s  forensic  efforts  are  the  basis 
of  many  of  our  liberties,  and  will  be  read  and  cited 
as  long  as  those  liberties  shall  last.  But  in  the 
main  idea  of  Mr.  Dougherty's  address,  the  grievous 
wrong  of  newspaper  comments  and  criticisms  on 
causes  pending  in  court,  we  applaud  him  to  the 
echo,  as  did  his  audience.  We  have  never  heard 
so  terrible  and  so  righteous  an  arraignment  of  the 
press,  nor  so  magnificent  a  vindication  of  our  judi- 
ciary from  its  assaults.  The  worst  that  we  could 
wish  for  certain  editors  in  the  city  of  New  York, 
>  aye,  and  for  some  nearer  home,  is  that  they  could 
have  been  forced  to  be  present  on  this  occasion. 
We  think  their  blackguard  souls  would  have  quailed 
and  shrivelled  under  the  scathing  words  of  the  ora- 
tor, and  that  they  would  fain  have  wriggled  home 
to  their  viperous  dens.  Thank  you,  Mr.  Dougherty, 
fearless  advocate,  accomplished  gentleman,  peerless 
orator,  for  this  bold  and  much  needed  message  I 


Mr.  Elliott  P.  Shepard  read  an  instructive  paper 
by  Sir  John  Mellor,  M.  P..  on  **  Representation  in 
the  British  Parliament,"  which  we  published  last 
week.  Mr.  John  Winslow  of  Brooklyn  read  a 
paper  on  **  The  Contest  between  the  Judiciary  and 
the  Legislature  of  Rhode  Island."  Judge  Peabody 
made  a  memorial  address  on  the  late  Aaron  J. 
Vanderpoel. 

On  Wednesday  morning  the  time  was  chiefly 
spent  in  devising  a  bill  to  get  relief  from  the 
Supreme  Court  rule  requiring  manifold  type- written 
copies  of  legal  documents  to  be  on  fourteen  pound 
paper,  and  in  considering  the  one-eighth  commit- 
tee report  on  law  reform.  The  substance  of  this 
report  was  that  **the  law  reforms  most  pressing 
upon  the  attention  of  the  profession,  the  Legisla- 
ture and  the  public,"  are  the  Civil  Code,  the  Code 
of  Evidence,  a  commission  to  draft  statutes,  the 
abuse  of  injunctions  and  extra  allowances,  and  of 
assessing  candidates  for  judicial  office  for  **  election  I 


expenses."  Mr.  Moak  "smelled  a  rat"  in  this, 
considering  it  an  expression  of  approval  of  codifica- 
tion. Some  agreed  with  him,  and  some  disagreed, 
arguing  that  it  merely  committed  the  association  to 
a:  recognition  that  codification  is  ''pressing,"  and 
we  suppose  there  is  no  doubt  about  that.  Mr. 
Moak  tried  hard  to  induce  the  meeting  to  say  that 
the  adoption  of  the  report  did  not  mean  any  thing 
about  the  Code,  but  it  went  through  almost  unani- 
mously in  its  original  form.  The  association  also 
recommended  to  Congress  to  increase  the  salaries  of 
the  Federal  judges  in  the  State  — a  very  just  rec- 
ommendation. Appropriate  notice  was  taken  of 
Judge  Rapallo*s  death.  Mr.  Cooke  was  very  prop- 
erly re-elected  president,  having  no  scruple  against 
a  **  second  term,"  and  Mr.  Dougherty  and  Sir  John 
Mellor  were  elected  honorary  members.  The  gov- 
ernor was  thanked  for  his  entertainment. 


The  commission  on  ameliorating  the  mode  of 
capital  punishment  have  recommended  the  adop- 
tion of  electricity.  The  report  is  said  to  be  of 
great  historical  interest,  and  is  now  before  the  Leg- 
islature for  action.  The  commissioners  also  recom- 
mend more  privacy  in  executions,  which  is  a  very 
judicious  suggestion.  But  we  should  hesitate  about 
concurring  in  their  recommendation  as  to  the  dis- 
posal of  the  dead  bodies  of  malefactors.  They 
recommend  dissection  or  burning  in  quick-Ume  in 
the  prison  grounds.  Does  not  this  savor  a  little 
too  much  of  arrogating  to  mortals  the  power  of  pun- 
ishing after  death?  We  hoped  that  the  community 
had  outlived  the  barbarity  of  dissecting  murderers, 
as  it  has  outlived  that  of  burying  suicides  at  the 
cross-roads  with  a  stake  through  the  body.  This 
expedient  is  designed  to  defeat  the  maudlin  and 
disgusting  obsequies  sometimes  held  in  such  cases. 
But  it  is  easy  to  regulate  funerals  of  such  malefac- 
tors; witness  the  funerals  of  the  Chicago  anarchists. 
Th^n  again  what  is  to  be  done  in  the  case  of  a  sin- 
cerely repentant  murderer  who,  our  religion  teaches 
us,  is  as  sure  of  immediate  and  eternal  future  happi- 
ness as  a  person  who  has  lived  and  died  in  the  odor 
of  sanctity?  Should  society  preserve  his  poor  re- 
mains for  the  vulgar  stare  of  the  curious  and  un- 
feeling, or  deny  his  relatives  the  consolation  of  a 
christian  burial?  Or  should  a  distinction  be  made 
between  those  who  repent  and  those  who  do  not? 
This  would  seem  absurd.  All  these  complications 
might  be  avoided,  to  be  sure,  by  adopting  for  all 
capital  crimes  the  happy  expedient  recommended 
by  a  gentleman  at  the  last  meeting  of  the  American 
Bar  Association  for  the  punishment  of  those  con- 
victed of  rape  —  burning  at  the  stake  I  Cremation 
after  death  would  be  more  humane  and  decent  than 
dissecting  or  quick-liming.  In  capital  punishment 
there  is  something  due  to  the  sensibilities  of  society 
as  well  as  to  the  victim  himself.  Certainly  we  should 
oppose  dissection,  and  if  burial  were  to  be  in  prison 
grounds  by  the  State,  at  least  the  relatives  should 
be  permitted  to  be  present,  and  the  ordinary  mode 
of  sepulture  should  be  observed.    If  wo  advance 
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beyoDd  the  barbarity  of  hanging  men  like  dogs,  we 
ought  not  to  bury  them  like  dogs,  or  worse. 


The  governor  has  nominated  Mr.  John  Clinton 
Gray  of  New  York  to  the  vacancy  in  the  Court  of 
Appeals.  This  gentleman  is  spoken  of  in  the  high- 
est terms  by  the  most  eminent  judges  and  lawyers 
of  that  city,  without  distinction  of  party,  and  the 
nomination  is  probably  as  good  as  could  be  made. 
It  even  meets  with  the  approval  of  the  newspapers. 
But  the  TrSmne  makes  us  tired.  It  says:  **If  the 
governor  had  sent  in  Mr.  Gray's  name  more  promptly 
there  would  be  less  room  for  the  suspicion  that  he 
might  not  have  made  so  worthy  a  selection  but  for 
the  fact  that  he  discovered  his  inability  to  secure 
the  confirmation  of  one  of  his  own  legal  fuglemen." 
Has  it  occurred  to  this  partisan  writer  that  if  the 
governor  had  desired  to  put  in  one  of  his  own 
*' fuglemen/'  he  might  easily  have  done  so  without 
consulting  the  Senate?  Doubtless  the  Tribune 
knows  as  well  as  we  do  that  the  governor  had  pre- 
viously tendered  the  nomination  to  three  of  the 
most  eminent  and  accomplished  lawyers  of  the  me- 
tropolis, all  of  whom  declined  it.  We  do  not  agree 
with  the  governor  in  politics,  but  when  he  does  a 
good  thing  what  is  the  excuse  for  trying  to  smirch 

his  motives? 

♦ 

NOTES  OF  CA8E8. 

IN  Tis$ot  V.  Great  Southern  and  Telephme  and  TeU- 
graph  Co.,  Louisiana  Supreme  Court,  Dec.  5, 
1887,  it  was  held  that  a  company  which  under- 
takes, under  a  contract  with  a  municipal  corpora- 
tion, to  do  a  work  of  public  improvement,  such  as 
laying  a  fire-alarm  telegraph,  has  no  right  to  invade 
the  premises  of  an  abutting  proprietor  and  cut  off 
limbs  of  trees  overhanging  the  sidewalk,  and  which 
do  not  obstruct  the  use  of  the  sidewalk,  or  when 
the  posts  and  wires  could  have  been,  with  less  or 
no  inconvenience,  located  elsewhere.  The  court 
said :  '*  It  is  to  be  noted  that  the  property  in  the  in- 
stant case  is  situate  in  the  suburban  or  rural  part  of 
the  city,  in  front  of  a  water-course,  known  as  a 
'Bayou,'  and  that  right  next  to  the  trees,  on  the 
street  side,  there  exists  a  small  sidewalk  of  be- 
tween two  and  three  feet  in  width.  To  those  who 
live  in  this  climate,  particularly  during  the  hot 
summer  months,  when  the  thermometer  points  to 
about  100,  if  not  more,  it  would  be  needless  to  ar- 
gue that  the  overhanging  of  branches  of  magnolia 
trees  on  such  sidewalk,  is  no  nuisance,  but  on  the 
contrary  actually  proves  of  great  relief,  not  only 
against  the  heat  but  also  sometimes  even  against 
the  rain  itself.  The  court  can  take  judicial  notice 
of  the  fact  that  on  many  sidewalks  in  the  city  and 
its  suburbs  or  outskirts,  there  has  been  planted  a 
number  of  trees,  and  it  knows  that  this  is  done 
with  the  special  sanction  of  the  municipal  authori- 
ties, though  subject  to  its  good  pleasure  only.  Jew. 
Dig.  519.  *  ♦  *  The  defendants  have  called 
oar  attention  to  what  was  said  in  the  case  of  the 


Earl  of  Lonsdale,  2  Bam.  &  C.  802,  by  Mr.  Justice 
Best,  and  which  is  to  the  effect  that  the  permitting 
the  branches  of  trees  to  extend  so  far  beyond  the 
soil  of  the  owners  of  the  trees  is  an  unequivocal  act 
of  negligence  which  the  injured  party  may  abate 
without  notice ;  but  the  learned  justice  adds  that 
the  security  of  lives  and  property  may  sometimes 
require  so  speedy  a  remedy  as  not  to  allow  time  to 
call  on  the  person  on  whose  property  the  nuisance 
has  arisen  to  remedy  it,  and  that  in  all  other  cases 
persons  should  not  take  the  law  into  their  own 
hands,  but  follow  the  advice  of  Lord  Hale  and  ap- 
peal to  a  court  of  justice.  It  may  well  be  that  un- 
der the  circumstances  under  which  the  litigation 
arose,  the  learned  justice  thought  himself  autho- 
rized to  announce  what  he  deemed  to  be  a  princi- 
ple, but  from  his  own  language  the  course  could 
only  be  justified  when  security  to  life  and  property 
would  require  a  speedy  remedy.  ♦  ♦  ♦  Had,  by 
mere  accident,  the  limbs  of  the  trees  on  plaintiffs' 
property  been  detached  therefrom  and  fallen  across 
the  sidewalk,  remaining  there  so  as  to  prevent  the 
use  of  it  by  wayfarers,  there  is  no  doubt  that  the 
city,  or  any  person  injured,  could  have  had  the 
right  (the  obstruction  proving  a  nuisance,  the  uec-. 
essary  remedy  having  to  be  applied  at  once)  to  re- 
move it,  some  way  or  other,  without  any  notice  to 
the  proprietor  of  the  trees,  even  had  it  been  neces- 
sary to  enter  upon  the  premises,  as  an  indispensa- 
ble means  to  accomplish  the  removal,  but  doing  no 
more  damage  than  would  be  essential  to  effect  the 
object,  remaining  liable  for  any  wanton  or  uncalled- 
for  injury.  The  existence  of  the  emergency  alone 
would  justify  the  interference.  9  U.  S.  Dig., 
*  Nuisance,'  p.  649,  Nos.  62,  68,  67,  68;  Cooley 
Torts,  47.  It  is  upon  this  principle,  that  while  rec- 
ognizing the  rights  of  the  defendant  to  put  up  poles 
and  run  wires  thereon,  this  court  has,  in  the  Irwin 
case,  87  La.  Ann.  67,  relieved  the  defendant,  be- 
cause the  right  had  been  exercised  with  as  little  in- 
convenience as  possible  to  the  plaintiffs  and  to  the 
public.  The  argument  is  fallacious,  and  a  begging  of 
the  question  that  in  this  case,  although  the  limbs 
were  not  strictly  a  nuisance,  they  were  obstacles  in 
the  way  of  a  public,  necessary  improvement,  which 
had  to  be  instantly  removed ;  for  it  is  not  shown 
that  it  was  actually  impossible  to  put  up  the  posts 
and  run  the  wires  at  any  other  place  or  otherwise 
than  through  the  space  occupied  by  the  branches 
and  the  foliage.  It  is  apparent,  from  an  inspection 
of  the  map  or  plat  in  evidence,  that  it  would  have 
been  easy  to  have  planted  the  telegraph  posts,  and 
and  run  the  wires  on  them,  on  the  other  side  of  the 
street  or  on  the  embankment  of  the  bayou,  without 
interfering  with  the  tow-path  used  for  cordelling 
schooners  and  other  crafts  up  and  down  the  water- 
course. It  is  likewise  manifest  that  even  if  the 
posts  could  not  have  been  erected  elsewhere,  there 
existed  no  reason  whatever  to  cut  off  the  limbs  of 
the  trees,  so  as  to  leave  in  the  foliage  an  open  space 
ranging  from  twenty-five  to  forty  feet  in  circumfer- 
ence, or  eight  to  thirteen  feet  in  diameter,  for  the  mere 
purpose  of  running  through  that  space  an  almost 
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imperceptible  wire.  *  ♦  »  It  is  evident  that 
the  plaintiffs  have  sustained  injury  in  the  wanton 
invasion  of  their  premises,  in  the  unjustified  de- 
struction of  their  property,  in  the  deprivation  of 
material,  physical  and  moral  enjoyment,  in  the  en- 
durance of  aggrieved  feelings  and  in  the  apprehen- 
sion of  a  possibly  irremediable  wrong,  for  all  of  which 
they  are  entitled  to  compensatory  damages.  The 
evidence  shows  the  value  of  the  trees,  what  it 
would  cost  to  replace  them,  how  long  it  would  take 
for  the  newly-planted  trees  to  acquire  the  size  of 
those  mutilated.  It  establishes  that  these  were  or- 
naments of  the  property,  planted  by  Mrs.  Tissot.  It 
does  not  put  a  value  upon  the  disappointment,  morti- 
fication and  other  sufferings  of  the  plaintiffs,  as  such 
things  cannot  be  said  to  be  measurable  and  appre- 
ciable in  dollars,  though  when  there  has  been  a 
mental  endurance  some  adequate  pecuniary  com- 
pensation must  be  made.  ♦  ♦  ♦  "W'e  deem  that 
under  the  circumstances  the  damage  done  is  daily 
being  repaired,  and  that  in  the  course  of  time  it 
will  hardly  be  perceptible,  so  that  the  original  con- 
dition of  things  will  be  fully  restored.  We  do  not 
think  however  in  the  absence  of  any  fixed  rule  for 
•  the  allowance  of  such  damages,  that  the  plaintiffs 
are  entitled  to  recover  the  amount  allowed  below. 
It  is  therefore  adjudged  and  decreed  that  the  judg- 
ment of  the  lower  court  be  amended  so  as  to  allow  the 
plaintiffs  $400,  instead  of  $750.  See  Memphis  BeU 
Telephone  Co.  v,  Hunty  16  Lea,  456;  8.  C,  57  Am. 
Rep.  237,  to  same  effect. 


In  Munde  Nat  Bank  v.  Brown,  Indiana  Supreme 
Court,  Dec.  8,  1887,  a  notary  public  had  for  several 
years  been  using  a  seal  of  his  own,  but  in  attesting 
the  certificate  of  acknowledgment  to  the  chattel 
mortgage  involved  in  this  action,  used  a  seal  be- 
longing to  another  person.  The  designs  of  the  seals 
were  somewhat  different,  one  of  them  bearing  the 
words  ** Notary  Public,  seal,  Indiana;"  the  other 
bearing  the  words  ** Notary  Public,  Delaware  Co., 
Ind."  Held,  that  the  certificate  was  not  invali- 
dated. The  court  said:  *'It  cannot  be  assumed 
that  there  was  no  seal,  since  thera  was  a  seal  actu- 
ally impressed  upon  the  paper.  On  the  face  of  the 
instrument  the  certificate  was  perfect  in  form  and 
in  authentication.  We  cannot  therefore  hold  that 
there  was  no  acknowledgment.  The  utmost  that 
can  be  asserted  is  that  the  notary  public  did  not  do 
his  duty  as  the  law  requires,  by  attaching  the  seal 
he  was  accustomed  to  use.  He  did,  in  fact,  take 
the  acknowledgment  of  the  mortgagor ;  he  did  exe- 
cute and  sign  the  proper  certificate;  and  he  did 
affix  a  seal  to  the  certificate.  If  the  acknowledg- 
ment must  be  condemned,  it  is  because  the  officer 
did  wrong  in  using  a  seal  not  his  own.  No  one 
can  perceive  how  this  breach  of  duty  could  have 
worked  injury  to  any  person  in  the  world.  Whether 
the  one  seal  or  the  other  was  used  did  not  add  to 
or  take  from  the  certificate  any  real  efficacy.  If 
the  notary,  two  hours  before  the  acknowledgment, 
had  thrown  away  his  old  seal  and  adopted  another, 


certainly  no  real  harm  to  any  person  could  have 
been  done.  Nor  is  it  easy  to  see  how  the  mere  use 
of  one  seal  instead  of  another,  where  both  are  mere 
general  seals  without  any  peculiar  marks  or  names, 
could  do  anybody  any  harm.  Courts  ought  not,  as 
it  seems  to  us,  to  strike  down  a  mortgage  for  such 
a  breach  of  duty,  unless  the  law  imperatively  re- 
quires it.  We  cannot  believe  that  the  law  requires 
such  a  result  in  a  case  where,  as  here,  a  notarial 
seal  is  used,  although  not  the  one  the  notary  kept 
for  use.  We  have  examined  the  cases  of  Mason  v. 
Brock,  12  m.  278;  BueU  v.  Irwin,  24  Mich.  153; 
McKetlar  v.  Peek,  89  Tex.  881 ;  Hinckley  v.  O'Farrd, 
4  Blackf.  185;  Ihimont  v.  McCraeken,  6  id.  855; 
Maxey  v.  Wise,  25  Ind.  1 ;  Pope  v.  Cutler,  84  Mich. 
151;  and  Whetmore  v.  Laird,  5  Biss.  160,  and  our 
conclusion  is  that  they  are  not  of  controlling  force, 
for  in  none  of  those  cases  was  the  question  presented 
as  it  is  in  the  case  before  us.  Here  a  notarial  seal 
was  actually  used,  and  the  mistake  of  the  officer 
consisted  simply  in  using  one  not  his  own.  The 
case  that  most  nearly  approaches  the  present  is  that 
of  McKeUar  v.  Peck,  supra,  where  the  seal  of  the 
clerk  was  used;  but  conceding  that  th»  decision 
there  made  was  correct,  which  we  doubt,  it  is  ob- 
vious that  it  is  not  fully  in  point  here.  If  there 
had  been  no  seal  at  all,  or  if  the  seal  had  not  been 
an  appropriate  notarial  seal,  a  very  different  ques- 
tion would  confront  us.  Even  in  such  a  case  how- 
ever it  is  doubtful  whether  the  error  was  a  fatal 
one,  since  there  are  very  respectable  authorities 
justifying  the  conclusion  that  the  mistake  was  one 
that  might  be  cured  by  amendment.  Jordan  v. 
Corey,  2  Ind.  385 ;  Hunter  v.  Bumstille,  56  id.  223 ; 
Arnold  v.  Nye,  28  Mich.  298;  8oi\field  v.  Thompson, 
42  Ark.  46.  If  however  we  are  wrong  in  our  con- 
clusion upon  this  point,  it  would  not  change  the 
result,  for  it  would  not  lead  to  a  reversal.  There 
was  no  pleading  attacking  the  certificate  of  the  no- 
tary public,  and  therefore  no  issue  under  which  a 
defense  foimded  on  the  use  of  another^s  seal  in  at- 
testing the  certificate  was  available.  There  is  a 
seal  attached  to  the  certificate.  It  is  the  seal  of  a 
notary  public,  and  it  has  no  peculiar  marks  indicat- 
ing that  it  was  not  the  seal  of  the  officer  by  whom 
it  was  used.  It  is  a  general  seal,  and  such  as  our 
law  recognizes  as  valid.  Lange  v.  State,  95  Ind. 
114.  The  presumption  is  that  the  officer  did  his 
duty,  and  this  presumption  is  aided  by  the  indica- 
tions apparent  on  the  face  of  the  instrument.  In 
order  to  entitle  the  parties  assailing  the  mortgage 
to  avail  themselves  of  any  breach  of  duty  on  the 
part  of  the  officer,  it  was  necessary  for  them  to  af- 
firmatively plead  the  facts  constituting  the  breach." 


The  exclusive  right  to  burial  in  a  plot  of  ground 
in  a  cemetery,  granted  to  the  holder  in  perpetuity 
for  the  purpose  of  burial,  does  not  carry  with  it  any 
right  to  put  a  wreath  upon  the  grave  1  Such  is  the 
effect  of  the caseof  M'Oough  v.  The  Lancaster  Burial 
Boanrd,  decided  by  a  divisional  court  on  the  16th 
inst.    The  plaintiff  had  placed  on  his  daughter's 
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grave  a  small  stand,  on  which  was  placed  a  memo- 
rial wreath  of  flowers  covered  by  a  glass  shade,  the 
glass  being  protected  by  a  covering  of  galvanized 
wire.  This  the  defendants  for  some  reason  re- 
moved, and  the  plaintiff  brought  his  action  in  the 
Gounty  Court,  from  the  decision  of  which  the  de- 
fendants appealed.  It  was  held  on  the  appeal  that 
the  respondent  had  the  incorporeal  hereditament  of 
a  right  to  bury  in  the  ground  to  him  and  his  heirs, 
and  that  this  was  the  whole  extent  of  his  right.  It 
is  not  easy  to  imagine  a  reason  for  the  more  than 
temporary  removal  of  a  memorial  wreath,  and  it  is 
not  probable  that  burial  boards  throughout  the 
country  will  often  claim  to  exercise  the  right  which 
the  Lancaster  burial  board  has  so  curiously  vin- 
dicated.— London  Lorn  Timts, 


CRlMmAL  LAW-BRIBERV-COMPELLING 
PRISONER  TO  TESTIFY  A  GA  INST  HIMSELF 
—  '*IN  VESTIGA  TION  "  —  BY  LEGISLA  TIVE 
COMMITTEE-EVIDENCE  OF  FORMER  AT- 
TEMPT—PRESUMPTION FROM  FLIGHT. 

COURT  OF  APPEALS   OF  NEW  YORK,  NOV.  80, 1887. 

People  v.  Sharp. 

Dofondant.  indicted  for  bribery  of  ao  alderman  of  New  York, 
had  prevloasly  giTen  testimony  before  the  railroad  com- 
mittee of  the  New  York  State  Senate,  which  committee,  by 
gpedal  reeolution,  had  been  required  to  Inveetlgate 
charges  of  bribery  in  connection  with  the  Broadway  Sur- 
face Railroad.  Penal  Code  N.  Y..  %  79,  makes  it  compulsory 
upon  persons  concerned  In  bribery  to  attend  and  testify 
**  upon  any  trial  *  *  *  or  luTestigatlon,**  but  their  tes- 
timony shall  not  be  used  against  them  in  any  subsequent 
proceeding,  cMl  or  criminal.  Held,  that  such  statute  Is 
not  in  conflict  with  Const.  N.  Y.  art.  1,  S  6,  providing  that 
''no  person  sliall  be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself/*  and  is  constitutional. 

Any  Inquiry  before  such  a  committee  is  an  "  Investigation  " 
within  the  meaning  of  Penal  Code,)  79;  and  evidence  given 
before  it,  being  compulsoiy,  is  inadmissible  against  the 
person  testifjrlng  upon  any  subsequent  trial . 

The  prosecution  introduced  evidence  that  defendant  had  on  a 
previous  occasion  offered  a  bribe  to  a  clerk  of  a  Senate 
coounittee  for  the  purpose  of  inducing  him  to  alter  a  for. 
mer  railroad  bill.    Held,  error. 

Another  alderman  testified  that  he  had  received  a  sum  of 
money  which  he  thought  was  for  the  railrocul .  Heldt  that 
this  supposition  was  inadmissible. 

Persons  aUeiged  by  the  State  to  have  been  co-conspirators 
with  the  defendant,  and  who  were  Jointly  indicted  with 
him,  were  Intended  to  besubposnaed  as  witnesses.  One 
only  was  served,  and  he  fled  out  of  the  jurisdiction.  The 
State  was  permitted  to  prove  the  service  upon  that  de 
fendant,  and  the  failure  to  find  the  others,  over  the  ob- 
jection of  the  defendant  that  the  only  motive  for  the 
proof  was  to  raise  a  presumption  of  his  guilt  from  the 
flight  of  the  witnesses.    SekU  error. 

CONVICTION  of  bribeiy.    The  opinion  states  the 
facts. 

TT.  Burke  Cochran^  Albert  SHckney,  and  Edward  W, 
Paige,  for  appellant. 

Randolph  B.  Martinet  District  Attorney,  Delancy 
NicoU  and  McKemie  Semple,  Assistant  District  At- 
neys,  for  respondents. 

Dantorth,  J.  The  indictment  was  found  October 
19,  1886.    In  substance,  it  accases  Jacob  Sharp  and 


six  other  persons  of  giving  and  offering,  and  causing 
to  be  given  and  offered,  to  one  FuUgraff,  a  member  of 
the  common  council  of  the  city  of  New  York,  $20,000, 
with  intent  to  influence  him  in  respect  to  the  exercise  of 
his  powers  and  functions  as  such  member  of  the  com* 
mun  council  upon  the  application  of  the  Broadway 
Surface  Railway  Company  for  the  consent  of  the  com- 
mon council  to  the  construction  of  a  street  railway. 
Sharp  was  tried  separately.  Direct  evidence  was 
given  from  which  a  jury  might  find  that  Fnllgraff  had 
in  fact  been  bribed;  and  other  evidence,  altogether  of 
a  circumstantial  character,  and  by  no  means  conclu- 
sive, but  sufficient,  as  the  jury  have  said  by  their  ver- 
dict, to  warrant  a  finding  that  Sharp  was  concerned  in 
the  commission  of  the  crime  and  therefore  guilty  of 
the  offense  charged.  Exceptions  were  taken  in  be- 
half of  the  defendant  to  several  decisions  of  the  trial 
court  In  admitting,  against  his  objection,  certain  items 
of  testimony  which  it  is  conceded  were  material,  and 
without  which  It  Is  claimed  by  the  appellant  a  convic- 
tion could  not  or  might  not  have  been  obtained. 

1.  Among  others,  the  counsel  for  the  prosecution 
proved  that  the  defendant  was  examined  as  a  witness 
before  a  committee  of  the  Senate  of  this  State,  ap- 
pointed to  investigate,  among  other  things,  the  meth- 
ods of  the  Broadway  Railway  Company  in  obtaining 
such  consent,  and  also  the  action  In  respect  thereto  of 
the  board  of  aldermen  of  said  city,  which  granted,  or 
of  any  member  thereof  who  voted  for,  the  same,  and 
that  he  upon  that  occasion  gave  testimony  which  the 
learned  counsel  for  the  prosecution  claimed  to  be 
**  Irrefutable  evidence  of  his  participation  and  com- 
plicity In  the  commission  of  the  crime.*'  This  testi- 
mony the  prosecutor  offered  In  evidence.  It  was  con- 
ceded by  the  prosecution  that  at  the  time  he  testified 
the  defendant  was  before  that  committee  under  the 
operation  and  compulsion  of  a  subpoena  duly  issued 
by  the  committee,  and  that  the  testimony  he  gave  was 
in  response  to  questions  propounded  In  their  behalf. 
Its  admission  on  the  trial  was  objected  to,  on  the 
ground  that  it  was  given  under  privileged  circum- 
stances; that  the  defendant  was  compelled  to  attend 
and  testify;  and  that  evidence  thus  elicited  was  not 
competent '*  upon  the  trial  of  a  person,  where  the 
subject  under  Inquiry  Is  that  about  which  he  was  then 
interrogated." 

The  question  before  the  jury  was  whether  the  de- 
fendant had  committed  the  crime  of  bribery,  as  al- 
leged In  the  Indictment,  and  as  that  offense  is  de- 
clared by  section  78,  Penal  Code,  under  which  the  In- 
dictment was  found.  This  section  forms  part  of  title 
8,  which  relates  to  crimes  against  public  justice,  and 
of  chapter  1  of  that  title,  concerning  bribery  and  cor- 
ruption. It  is  preceded  by  other  provisions  concern- 
ing bribery,  as  section  44,  of  an  executive  officer;  sec- 
tion 66,  of  members  of  the  Legislature ;  section  71,  of 
a  judicial  officer;  section  72,  of  such  an  officer  accept- 
ing a  bribe;  section  74,  of  a  juror— and  embracing  all 
these,  as  well  at  the  provisions  of  section  78.  Section 
79  declares  that  (1)  a  person  offending  against  any  pro- 
vision of  the  foregoing  section  of  this  Code  relating  to 
bribery  is  a  competent  witness  against  another  person 
BO  offending,  and  maybe  compelled  to  attend  and  tes- 
tify upon  any  trial,  bearing,  proceeding  or  investiga- 
tion In  the  same  manner  as  any  other  person.  (2) 
**But,'*  It  declares,  **the  testimony  so  given  shall  not 
be  used  in  any  prosecution  or  proceeding,  civil  or 
criminal,  against  the  person  so  testifying."  (8)  A 
person  so  testifying  to  the  giving  of  a  bribe,  which 
has  been  accepted,  shall  not  thereafter  be  liable  to  in- 
dictment, prosecution  or  punishment  for  that  brib- 
ery, and  may  plead  or  prove  the  giving  of  testimony 
accordingly.  In  bar  of  such  an  Indictment  or  prosecu- 
tion." By  a  subsequent  section  (section  712,  Penal 
Code)  these  provisions  arc»  so  modified  as  not  to  per- 
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mlt  saoh  evideuoe  being  proved  against  the  witness 
upon  any  charge  of  perjury  committed  on  such  ez- 
amiuatlon. 

The  first  question  on  this  appeal  is  as  to  the  mean- 
ing and  spirit  of  the  statute  contained  in  this  section 
(section  79).  The  appellant  contends  that  bj  it  the 
disclosures  made  by  him  before  the  Senate  committee 
were  privileged,  and  could  not  be  used  against  him 
on  the  trial  now  under  review;  and  one  of  the 
learned  counsel  for  the  people  concedes  that  this 
force  might  be  attributed  to  the  statute  if  it  were 
wholly  a  valid  enactment  (as  he  contends  it  was  not)» 
and  if  the  evidence  given  before  the  committee  had 
not  been  entirely  free  and  voluntary  (as  he  contends 
it  was).  These  propositions  lie  at  the  bottom  of  the 
controversy. 

First.  Is  the  indictmenc  valid?  The  learned  coun- 
sel for  the  people  contrast  the  constitutional  provis- 
ion, '*  that  no  person  shall  be  compelled,  in  any  crimi- 
nal case,  to  be  a  witness  against  himself  *'  (art.  1,  §  6), 
with  the  compulsory  words  of  section  79,  already 
quoted,  and  pronounces  one  to  be  *'  the  direct  oppo- 
site of  the  other,"  and  as  we  understand  the  argu-' 
ment,  it  is  that  the  constitutional  exemption  is  abso- 
lute and  complete,  permitting  the  witness  to  lock  up 
the  secret  in  his  own  heart,  and  does  not  permit  the 
evidence  to  be  taken  from  him  at  all;  that  this  right 
is  infringed  by  the  provisions  of  section  79,  and  that 
it  is  therefore  invalid.  It  is,  I  think,  an  answer  to 
this  proposition  that  the  same  section  declares,  not 
only  that  the  testimony  given  by  the  witness  shall  not 
be  used  in  any  prosecution  or  proceeding,  criminal  or 
civil,  against  him,  but  that  the  very  fact  of  so  testify- 
ing may  be  pleaded  in  bar  of  an  indictment  or  prose- 
cution for  the  giving  of  a  bribe  which  has  been  ac- 
cepted. 

It  should  be  borne  in  mind  that  the  sole  object  of 
the  introduction  of  the  defendant's  testimony  was  to 
prove  from  it  that  he  was  guilty  of  giving  the  bribe, 
which  as  the  evidence  tended  to  show,  Fullgraff  ac- 
cepted, and  the  giving  of  which  was  the  sole  accusa- 
tion against  the  defendant.  If  then  the  case  is  within 
the  terms  of  the  section,  as  upon  this  point  it  is  as- 
sumed to  be,  the  immunity  offered  by  it  distinguishes 
the  statutory  provision  from  the  constitutional  in- 
hibiton,  inasmuch  as  it  indemnifies  or  protects  the 
witness  against  the  consequences  of  his  testimony. 
To  that  effect  is  the  decision  of  the  Court  of  Appeals 
in  the  case  of  People  v.  Keily,  Zi  N.  Y.  74.  The  court 
there  had  under  review  an  order  adjudging  the  rela- 
tor, Hackley,  guilty  of  contempt  in  refusing  to  an- 
swer before  the  grand  jury  questions  quite  similar  in 
substance  to  those  propounded  to  Sharp  by  the  Sen- 
ate committee.  The  complaint  under  examination 
was  against  certain  aldermen  and  members  of  the 
common  council  of  the  city  of  New  York  for  receiv- 
ing a  gift  of  money  under  the  agreement  that  their 
votes  should  be  influenced  thereby  in  a  matter  pend- 
ing before  them  in  their  official  capacity ;  and  Hack- 
ley,  as  a  witness,  was  asked  as  to  the  disposition  made 
by  him  of  a  certain  pile  of  bills  received  from  one  H., 
and  said  to  amount  to  $50,000.  Hackley  asserted  his 
privilege  at  common  law  and  under  the  Constitution, 
and  demurred  to  the  question.  The  Court  of  Sessions 
adjudged  him  guilty  of  contempt  for  refusing  to  an- 
swer, and  ordered  him  to  be  imprisoned.  The  Su- 
preme Court  affirmed  the  order,  and  the  Court  of  Ap- 
peals affirmed  the  decision.  The  principal  question 
discussed  by  this  court  was  whether  the  relator  could 
lawfully  refuse  to  answer  the  Interrogatory,  and  in 
reaching  its  conclusion  the  court  examined  the  pro- 
visions of  chapter  630,  Laws  1853,  entitled  *'An  act  to 
amend  the  existing  law  relating  to  bribery,**  and  also 
chapter  4i6,  Laws  of  1867,  amending  the  charter  of  the 
city  of  New  York.    Both  acts  relate  to  bribery.    We 


shall  again  refer  to  them,  and  It  is  sufficient  in  this 
connection  to  say  that  each  act  contains  provisiooa 
compelling  the  attendance  and  testimony  of  witnesses, 
but  provides  full  protection  against  the  use  of  their 
testimony  in  any  proceeding,  civil  or  criminal,  against 
the  person  so  testifying.  The  object  of  these  provis- 
ions was  said  to  be  to  enable  the  public  to  avail  itself 
of  the  testimony  of  a  participator  in  the  offense,  and 
to  enable  either  party  concerned  in  Its  commission  to 
be  examined  as  a  witness  by  the  grand  jury,  or  public 
officer  intrubted  with  the  prosecution ;  and  the  court 
held  that  the  relator  was  not  privileged  by  the  Con- 
stitution, inasmuch  as  he  was  protected  by  the  stat- 
ute against  the  use  of  such  testimohy  on  his  own  trIaL 

The  learned  counsel  for  the  people  also  argues  that 
the  statutory  protection  afforded  by  section  79  does 
not  go  far  enough ;  that  the  indemnity  it  offers  to  the 
accused  witness  is  partial,  and  not  complete;  that 
while  it  may  save  him  from  the  penitentiary  by  ex- 
eluding  his  evidence.  It  does  not  prevent  the  infamy 
and  disgrace  of  its  exposure.  This  argument  is  also 
met  by  the  opinion  in  People  v.  KeUyt  supra.  It  was 
there  argued  for  the  relator  that  he  was  not  wholly 
protected;  that  his  testimony  might  disclose  faots 
and  circumstances,  which  being  thus  ascertained, 
might  be  proved  against  him  by  other  testimony  than 
his  sworn  evidence.  But  the  answer  of  the  court  cov- 
ered, not  only  that  supposed  case,  but  the  T>bjeotioD 
that  the  disgrace  of  exposure  would  still  remain,  al- 
though the  evidence  was  not  used.  ''That,'*  said  the 
court,  "is  the  misfortune  of  his  condition,  and  not 
any  want  of  humanity  in  the  law."  *'  If  a  witness," 
said  Judge  Denio  (24  N.  Y.  83),  **  object  to  a  question 
on  the  ground  that  the  answer  would  criminate  him- 
self, he  must  allege  in  substance  that  his  answer,  if 
repeated  as  his  admission  on  his  own  trial*  would  tend 
to  prove  him  guilty  of  a  criminal  offense;'*  adding: 
**  If  the  case  is  so  situated  that  a  repetition  of  it  on  a 
prosecution  against  him  is  impossible,  as  where  it  is 
forbidden  by  a  positive  statute,  I  have  seen  no  au- 
thority which  hold  or  intimates  that  the  witness  is 
privileged.''  The  conclusion  of  the  court  was  that  the 
relator  was  not  exempt  from  testifying,  and  it  fol- 
lows from  the  decision  then  rendered  that  the  pro- 
vision of  the  Code,  which  embodies  the  same  condi- 
tions as  those  then  under  consideration,  is  in  no  sense 
repugnant  to  the  Constitution. 

Secondly.  Was  the  testimony  of  Sharp  given  of  bis 
own  will,  or  by  compulsion  ?  He  would,  as  the  prose- 
cution concedes,  have  testified  against  himself,  if  as  a 
witness  on  his  trial  he  had  sworn  as  he  did  before 
the  committee.  But  he  was  not  sworn  upon  his  trial, 
and  this  fact,  they  say,  left  him  to  the  operation  of 
the  common-law  rule  where  his  admlssione  made 
elsewhere  and  in  another  place  were  sought  to  be 
proved  by  other  witnesses.  To  reach  this  conclusion, 
it  is  argued  with  great  earnestness  by  one  of  the 
learned  counsel  for  the  people,  that  **  the  resolution 
of  the  Senate,  and  the  Inquisition  of  the  committee 
were  illegal  and  void  proceedings,  haying  no  signifi- 
cance or  force  in  the  judgment  of  the  law.'*  *'To 
say,"  continues  the  counsel,  "that  Mr.Sharp  was  a  wit- 
ness, implies  a  court  or  magistrate  authorized  to  ad- 
minister the  oath  and  take  the  evidence;'*  and  his 
claim  is  that  Sharp  was  under  no  compulsion  of  law 
to  be  present  at  this  Inquisition,  to  take  an  oath,  or  to 
testify."  In  the  view  of  the  learned  counsel  for  the 
prosecution,  and  as  characterized  by  him,  '*  the  .sit- 
tings of  the  committee  were  merely  meetings  of  pri- 
vate persons,  among  whom  was  Mr.  Sharp.**  ** There 
were,"  he  says,  **  conversational  questions  and  an- 
swers in  which  he  (Sharp)  took  a  part  by  answering 
interrogations  addressed  to  him;  "  and  the  conten- 
tion of  the  learned  counsel  follows,  "  that  '*  Sharp's 
**  statements  on  that  occasion  may  he(ui 
Digitized  by ' 
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oeediiig  to  which  he  is  a  partj/'  It  the  premises 
were  true,  this  ooustraction  might  in  ordinary  cases 
follow.  But  if  tbej  are  correct,  the  courts  below  seem 
to  have  misoonoelTed  the  situation  in  which  Sharp 
was  placed,  for  we  cannot  find  in  the  voluminous  rec- 
ord before  us  any  suggestion  that  the  Senate  had  not 
full  power  to  talce  cognizance  of,  and  to  inquire 
through  its  committee  into  the  alleged  abuses  of  pub- 
lic power  and  the  corruption  of  public  officers;  nor 
that  such  proceedings  in  the  present  case,  having  in 
▼lew  the  possibile  necessity  of  an  alteration  in  the  ex- 
isting law,  were  it  not  in  every  respect  valid  and  le- 
gal. Nor  are  we  left  to  this  negative  evidence  that 
such  question  was  not  raised  upon  the  trial.  It 
appears  by  the  concession  there  made,  and  already 
quoted,  that  upon  objection  being  made  to  the  intro- 
duction of  8barp*s  testimony,  on  the  ground  that  his 
statements  before  the  committee  were  privileged, 
made  under  compulsion  of  a  subpoena,  and  the  con- 
straint of  an  oath  duly  administered  by  the  commit- 
tee, who  confined  his  evidence  to  such  questions  as 
the  committee  chose  to  ask,  the  prosecution  made  the 
admission  already  set  out,  but  required  the  resolution 
under  which  the  committee  assumed  to  act  to  be  put 
in  evidence  and  be  connected  with  the  admission. 
That  being  done,  the  prosecution  went  into  evidence 
of  the  acts  of  Sharp,  to  show  that  he  waived  his  priv- 
ilege before  the  committee  by  not  asserting  it;  in  no 
manoer  questioning  the  due  appointment  of  the  com- 
mittee nor  its  powers.  In  view  of  these  facts,  it  is  too 
late  to  raise  the  question  here.  Moreover  the  decis- 
ion iu  the  case  of  People  v.  Keeler,  99  N.  Y.  468,  estab- 
lishes, so  far  as  this  court  is  concerned,  that  the  Sen- 
ate had  constitutional  power  to  pass  the  resolution ; 
that  its  committee  was  authorized  to  carry  it  into  ef- 
fect. In  that  case  it  appeared  that  charges  of 
fraud  and  irrugularlty  had  been  made  by  the  public 
press  and  otherwise  against  the  commissioners  of  pub- 
lic works  in  the  city  of  New  York;  and  the  Senate, 
by  resolntion,  directed  its  committee  "to  investi- 
gate'* that  department,  with  power  to  send  for  per- 
sons and  papers,  and  report  the  result  of  its  investiga- 
tion, and  its  recommendations  concerning  the  same, 
to  the  Senate.  The  relator  was  summoned,  and  ap- 
peared and  testified,  but  refusing  to  answer  certain 
questions,  was  on  the  report  of  the  committee  com- 
mitted by  the  Senate  for  contempt.  Upon  ?ia&eas  cor- 
pus, questions  as  to  the  constitutional  power  of  the 
Senate  to  order  the  investigation,  and  the  legality  of 
its  proceedings,  were  distinctly  presented  and  af- 
firmed. 

The  case  on  which  the  learned  counsel  for  the  peo- 
ple now  places  his  argument  {Kilboum  v.  Thompaon^ 
103  U.  S.  176)  was  cited  in  favor  of  the  prisoner,  fully 
commented  upon  by  the  court,  and  shown,  to  have  no 
application.  The  action  of  Congress  reviewed  in  that 
case  was  in  substance  a  creditors*  bill,  or  effort  to  im- 
peach a  transaction  already  closed  between  the  United 
States  and  one  of  its  debtors.  The  Supreme  Court  of 
the  United  States  held,  that  as  to  it  Congress  had  no 
Judicial  power,  and  exceeded  its  authority  in  the  at- 
tempted investigation.  The  McDonald  case,  on  the 
contrary,  reviewed  a  proceeding  which  was  necessary 
or  appropriate  to  enable  the  Legislature  to  perform 
its  functions,  and  it  was  held  to  be  no  objection  that 
It  partook  in  some  degree  of  a  judicial  character.  That 
case  brought  up  proceedings  on  all  substantial  points 
like  the  resolutions  which  were  at  the  bottom  of  the 
Inquiry  before  the  Senate  committee  in  this  case,  and 
its  decision  makes  any  further  discussion  of  their  val- 
idity quite  unnecessary.  It  follows  that  the  investi- 
gation before  the  committee  was  not  l>eyond  its 
powers ;  nor  were  the  resolutions  under  which  they 
acted  void  or  without  legal  significance  or  force. 

As  therefore  it  cannot  be  said  that  the  committee 


was  without  power  to  compel  the  witness,  and  require 
his  testimony,  the  respondents  must  find  elsewhere 
reasons,  if  there  are  any,  in  support  of  the  proposition 
that  the  evidence  was  by  a  willing  witness.  To  that 
end,  it  is  further  said,  in  behalf  of  the  people,  that 
Sharp,  by  not  asserting  his  privilege  before  the  com- 
mittee, waived  it.  But  if  the  case  comes  within  the 
purview  of  section  79,  supra^  of  that  act,  the  Senate 
subpoena  and  the  resolution  of  the  Senate  were  com- 
pulsory, and  it  was  not  necessary  for  the  protection 
of  the  witness  that  he  should,  either  by  deed  or  word, 
set  either  at  defiance,  or  refuse  to  obey  the  summons, 
or  refuse  to  answer  the  questions  of  the  committee. 
It  is  enough  If  he  was  obliged  by  law  to  answer  the  in- 
quiry;  and  he  could  not  be  required,  in  order  to  gain 
the  indemnity  which  the  same  law  afforded,  to  go 
through  the  formality  of  an  objection  or  protest 
which,  however  made,  would  be  useless.  In  PtopiU 
V.  KeUy^  stipro,  the  witness  did  plead  his  privilege, 
but  it  was  of  no  avail,  because  he  was  obliged  by  law 
to  answer  the  inquiries,  and  the  law  was  held  impera- 
tive and  sufficient,  although  the  case  was  one  within 
the  very  terms  of  Ihe  Constitution,  because  by  the 
same  law  he  was  protected  against  the  consequences 
of  his  admissions.  Whether  he  asserted  his  privilege, 
or  whether  he  was  silent  and  submissive  to  the  laws, 
could  make  no  difference.  The  Legislature,  for  rea- 
sons of  public  interest,  required  a  discovery  of  the 
whole  truth  as  to  matters  involved  in  their  inquiry, 
and  one  answering  in  compliance  with  their  com- 
mand cannot  be  deemed  a  willlDg  or  consenting  per- 
son within  the  meaning  of  the  maxim,  voltnti  noti  fit 
injuria^  on  which  respondent  relies.  A  person  who 
yields  from  the  necessity  of  obedience  cannot  be  said 
to  have  the  power  of  acting  by  bis  own  choice,  and 
where  the  law  says  he  shall  be  compelled  to  attend, 
and  shall  be  compelled  to  testify,  acquiescence  is  not 
election,  and  he  is  not  one  of  whom  it  can  be  said  be 
receives  no  injury  from  that  to  which  he  willingly 
and  knowingly  agrees  and  consents.  There  can  be  no 
volition  where  there  is  neither  power  to  refuse  nor  op- 
portunity to  elect.  Under  such  circumstances,  the 
witness  must  be  deemed  to  speak  for  the  safety  of  his 
person,  and  In  view  of  the  indemnity  which  the  law 
promises.  A  roan  is  none  the  less  robbed  because, 
yielding  to  irresistible  power,  he  makes  no  resistance, 
and  a  witness  who  gives  up  his  secret  at  the  command 
of  the  law  is  as  much  under  compulsion  as  if  be  ven- 
tured on  the  punishment  that  would  follow  on  his  re- 
fusing to  disclose  it. 

In  People  v.  KeUy  there  was  the  plea  of  privilege, 
but  it  availed  nothing,  because  the  law  required  an 
answer.  The  position  of  the  witness  was  in  no  re- 
spect changed  by  the  plea. 

In  the  Keeler  case,  supra,  there  was  refusal  to  an- 
swer, under  the  advice  of  counsel,  but  it  availed  noth- 
ing. It  seems  to  us  that  the  evidence  of  Sharp  l>efore 
the  committee  was  given  under  the  penalty  of  com- 
mitment and  imprisonment  for  contempt,  and  conse- 
quently that  it  was  obtained  from  him  by  compulsion. 
To  refuse  to  attend  the  committee  or  testify  would 
moreover  have  rendered  the  witness  guilty  of  a  mis- 
demeanor.   Sections  68.  69,  Penal  Code. 

So  far  we  have  assumed  the  case  to  be  within  the  pro- 
visions of  section  79,  Penal  Code,  Rupra ;  and  We  have 
come  now  to  the  contention,  on  the  part  of  the  people, 
that  the  section  (79)  does  not  embrace  such  Investiga* 
tion,  but  on  the  contrary,  is  to  be  limited  to  such  testi- 
mony only  as  might  be  given  upon  trial,  hearing,  pro- 
ceeding or  investigation  in  the  course  of  a  criminal 
prosecution,  and  that  it  has  no  application  to  such  tes- 
timony as  might  be  given  In  the  course  of  legislative 
proceedings  or  investigations. 

It  was  held  In  People  v.  Keeler,  supra,  that  the  Sen- 
ate might  proceed  in  Its  own  way  In  the  collection  of 
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each  iuformatioD  as  might  seem  importaut  in  the 
proper  discharge  of  its  functious;  and  wherever  it  wag 
deemed  necessary  to  examine  witnesses,  the  power 
and  authority  to  do  so  might  properly  be  referred  to 
a  committee,  with  such  powers  as  might  appear  to  be 
necessary  or  expedient  in  the  case ;  and  that  notwith- 
standing the  vesting  of  the  judicial  power  in  the 
courts,  certain  powers,  in  their  nature  judicial,  belong 
to  the  Legislature,  and  might  be  delegated  to  a  com- 
mittee authorized  to  take  testimony  and  summon  wit- 
nesses, and  that  a  refusal  to  appear  and  testify  be- 
fore such  committee,  or  to  produce  books  or  papers, 
would  be  a  contempt  of  the  house.  It  was  also  held, 
when  institutions  or  public  ofiQcers  are  ordered  to  be 
investigated,  it  is  to  be  presumed  that  such  an  inves- 
tigation is  with  a  view  to  some  legislative  action  in 
regard  to  them,  and  moreover  that  the  terms  of  the 
resolution  directing  it  may  be  looked  at  to  ascertain 
the  legislative  intent. 

The  resolutions  which  led  to  the  examination  of 
Sharp  were  passed  January  26,  1886.  They  were  pre- 
oeeded  by  a  reference  to  the  provisions  of  the  Consti- 
tution and  statutes  relating  to  street  railroads,  and 
the  prohibition  against  such  road  without  the  con- 
sent thereto  of  the  local  authorities  having  control  of 
the  street  upon  which  it  was  proposed  to  ^'  construct 
the  road,'*  and  a  reference  to  the  charges  that  con- 
sent to  the  railroad  upon  Broadway  **wa8  obtained 
through  fraud,  and  by  and  through  corrupt  influence 
and  bribery  of  such  authorities,'*  viz.,  the  aldermen 
of  the  city  of  New  Nork,  and  a  recital  that  a  strong 
and  reputable  sentiment  in  that  city  demands  at  the 
hands  of  the  Senate  **  an  investigation  of  the  methods 
in  abtaining  such  consent.'*  It  was  for  these  reasons 
resolved  by  the  Senate  that  its  railroad  committee  be 
authorized  "  to  investigate  fully  all  matters  relating  to 
the  methods  of  the  Broadway  Surface  Railroad  Com- 
pany, or  of  any  other  person  or  corporation,  relating  to 
or  in  obtaining  such  consent,  and  also  to  investigate 
fully  the  action  of  the  board  of  aldermen  of  said  city, 
which  granted  or  gave  the  same,  in  respect  thereto,  or  of 
any  member  thereof  who  voted  for  the  same,  in  respect 
thereto."  The  committee  were  given  full  power  to 
prosecute  such  investigation  in  such  directions  as  it 
thought  necessary,  as  to  all  matters  relating  to  the 
granting  of  said  consent,  and  the  inducements  which 
led  thereto,  with  full  power  to  send  for  persons  and 
papers,  and  to  employ  counsel  and  other  assistants  in 
the  work  before  them ;  and  the  sergeant-at-arms  was 
directed  to  attend  the  sittings  of  the  committee, 
serve  subpoenas,  and  do  such  other  things  as  it  di- 
rected. A  report  was  required,  with  recommenda- 
tions, and  particularly  as  to  the  policy  of  an  amend- 
ment to  the  Constitution  vesting  the  power  to  grant 
such  consent  in  some  other  authority  than  as  at  pres- 
ent provided.  It  is  apparent  from  their  terms  that 
the  resolutions  which  permitted  the  examination  of 
Sharp  involved  an  inquiry  which  the  Legislature  had 
a  right  to  make,  and  which,  in  view  of  the  recitals  in 
the  resolution,  it  was  its  duty  to  make,  in  order  that 
the  abuses  which  were  disclosed  might  be  cured  by 
further  action  by  the  Legislature  or  by  the  people. 
The  inquiry  was  judicial  in  its  nature,  was  to  be  pur- 
sued for  a  lawful  end,  and  by  means  as  comprehen- 
sive and  sufficient  as  could  be  provided.  The  occa- 
sion and  the  action  of  the  L'.;gislature  meet  every 
suggestion  of  the  court  in  the  case  last  cited  as  to  the 
expression  of  legislative  intent,  and  the  imposition  of 
the  duty  of  obedience  upon  all  persons  who  should  be 
summoned  to  make,  by  their  testimony,  the  investi- 
gation serve  the  ends  of  public  justice  We  have  seen 
that  there  is  no  conflict  between  the  will  of  the  Legis- 
lature as  expressed  in  section  79  and  the  Constitution, 
and  we  are  now  to  construe  that  section  in  accordance 
with  the  legislative  intent.    In  its  exposition  full  ef- 


fect is  to  be  given  to  that  intention,  and  if  possible, 
full  force  and  validity  to  every  word,  so  that  no  part 
be  annulled  and  rendered  nugatory. 

It  cannot  be  doubted  that  the  case  is  brought  liter- 
ally within  the  language  of  the  section  (79,  aupra). 
Sharp  was  a  person  offending  against  one  of  the  spe- 
cific provisions  of  the  Code  in  relation  to  bribery.  He 
was  accused  and  has  been  convicted  of  giving  a  bribe. 
He  was  therefore  qualified,  under  that  section  (79),  as 
a  *' competent  witness."  Against  whom?  Why  against 
another  person  '*  so  offending;  "  that  is,  another  per- 
son offending  against  any  of  those  provisions  of  Che 
Code  "  relating  to  bribery."  He  was  in  fact  a  witness 
before  the  committee  in  relation  to  bribery.  Was  he 
a  witness  against  another  person  ?  The  resolution  re- 
cites, as  the  immediate  cause  of  the  action  of  the  Sen- 
ate, the  alleged  bribery  of  certain  **  local  authorities 
consenting  to  the  railway ;  "  and  then  to  make  the  ac- 
cusation specific  as  to  the  person,  says  **  the  local  au- 
thority" referred  to,  as  the  authority  which  con- 
sented, '*  was  the  aldermen  of  said  city."  There  was 
then  another  person  offending.  Sharp  was  by  the 
statute  made  competent  as  a  witness  as  to  the  subject- 
matter  against  him.  The  Legislature  may  be  pre- 
sumed to  know  that  such  a  person,  although  made  by 
law  competent  as  a  witness  against  that  other  person, 
would  even  then  testify,  if  at  all,  voluntarily,  and  to 
his  own  crime,  and  therefore  would  not  be  likely  to 
testify  at  all ;  and  so  they  not  only  make  him  a  com- 
petent witness,  but  add,  *'And  (he)  may  be  compelled 
to  attend  and  testify ;  "  meaning  of  course  to  give 
evidence  against  that  other  person,  including  at  any 
rate  the  other  party  to  the  transaction.  If  as  in  the 
case  before  us,  the  '^  person  offending  "  is  the  giver  of 
the  bribe,  then  he  might  be  compelled  to  testify 
against  the  receiver  of  the  bribe.  Where?  Why 
upon  any  trial,  upon  any  hearing,  upon  any  pro- 
ceeding, **or  upon  any  investigation."  It  fol- 
lows that  if  we  adhere  to  the  ordinary  and  na- 
tural meaning  of  these  words,  and  apply  them  to  the 
case  in  hand,  we  shall  find  neither  inconsistency  nor 
iucong^ruity,  but  complete  adaptation.  The  senate  was 
dealing  with  the  charge  made  against  the  aldermen  of 
the  city,  that  their  consent  was  obtained  by  and 
through  certain  methods,  and  among  others,  brll>ery. 
It  admitted  that  an  investigation  of  those  methods 
was  demanded;  therefore  the  senate  aathorized  its 
committee  '*  to  fully  investigate  *'  all  matters  relating 
to  these  methods,  and  also  to  investigate  fully,  not 
only  the  action  of  the  board  of  aldermen,  which 
granted  or  gave  such  consent,  but  also  that  of  any  mem- 
ber of  the  board,  with  full  power  and  authority  **  to 
prosecute  its  investigations  in  any  and  all  directions 
in  iU  judgment  necessary  to  a  full  and  complete  re- 
port to  the  senate  as  to  all  matters  relating  to  the 
granting  of  such  consent,  and  the  influences  and  in- 
ducements which  led  thereto,"  and  gave  to  the  com- 
mittee full  power  and  authority  to  send  for  persons 
and  papers,  to  hold  its  sessions  in  New  York,  and  con- 
duct its  **  investigations  "  there.  Clearly,  there  is  to 
be  an  investigation,  in  the  language  of  section  79,  of  a 
charge  of  bribery  of  a  public  officer,  with  an  intent  to 
influence  him  in  the  exercise  of  his  powers.  The  com- 
mittee were  to  ascertain,  through  testifying  persons 
and  papers,  whether  the  charge  was  well  or  ill  founded. 
Whoever  gave  evidence  before  them  attended  upon  an 
**  investigation,"  and  testified;  and  unless  we  greatly 
confine  and  limit  the  meaning  which  the  words  used 
by  the  Legislature  usually  express,  it  is  impossible  to 
say  that  the  case  is  not  within  the  statute. 

It  is  claimed  however  by  the  learned  counsel  for 
the  people,  that  the  **  investigation  "  in  the  mind  of 
the  Legislature  did  not  include  an  investigation  di- 
rected by  itself,  and  conducted  through  its  committee, 
bat  only  an  '*  inyestigation  "  in  the  coarse  of  a  crim- 
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inal  prosaoution ;  and  apon  that  ooiittraotion  the  judg- 
ment  of  the  court  below  was  put.  It  ie  no  doubt  the 
duty  of  the  court  to  restraiu  the  operatlou  of  a  statute 
within  narrower  limits  than  its  words  Import,  if  it  is 
satisfied,  that  giving  to  them  their  literal  meaning,  the 
statute  would  be  extended  to  oases  which  the  Legisla- 
ture never  intended  to  include.  But  this  can  onlj  be 
done  where  a  reason  for  some  limitation  is  found, 
either  in  the  occasion  in  which  they  are  used,  or  in  the 
context.  That  is  not  the  case  here.  In  the  first  place, 
the  construction  contended  for  in  behalf  of  the  people 
is  contrary  to  the  plain  and  ordinary  meaning  of  the 
words  UBcd.  ''  Any  investigation  **  would  include  all 
investigations  in  the  conduct  of  which  persons  may  be 
called  by  authority,  as  witnesses  to  testify  under  oath 
concerning  any  matter.  Therefore  it  must  include,  if 
taken  literally,  the  action  of  a  legislative  committee 
according  to  the  direction  given  it,  and  acting  with  au- 
thority to  subpoena  witnesses,  and  enforce  their  at- 
tendance, and  examine  them  upon  oath.  Nor  is  it  any 
answer  to  this  conclusion  to  say  that  only  a  judicial 
investigation  was  intended.  If  we  are  right  in  the 
views  above  expressed,  the  Legislature  possessed,  and 
might  delegate  to  its  committee,  any  power,  short  of 
final  judicial  action,  which  they  thought  necessary  in 
any  particular  case,  and  although  the  investigation 
was  only  for  the  collection  of  information  required  for 
the  proper  performance  by  the  Legislature  of  its  own 
functions,  it  might  nevertheless  be  a  proceeding  re- 
quiring witnesses  and  power  to  compel  their  attend- 
ance. It  is  moreover  assumed  and  claimed  by  the 
prosecution,  that  the  privilege  of  a  witness  to  be  ex- 
empt from  a  compulsory  disclosure  of  his  own  crim- 
inal conduct  is  the  same  in  such  an  examination  as 
when  sworn  in  court.  If  that  be  so,  it  aifords  a  suffi- 
cient reason  for  including  a  legislative  investigation 
among  the  proceedings  in  which  persons,  otherwise 
privileged,  should  be  compelled  to  testify.  Public 
policy  might  often  require  the  fullest  disclosure;  and 
the  very  case  before  the  Legislature  was  an  instance 
ill  which  that  policy  might  be  defeated  if  the  utmost 
latitude  was  not  permitted,  and  the  greatest  freedom 
of  examination  to  ascertain  the  truth  of  the  public 
charge  that  a  great  an.d  valuable  franchise  had  been 
obuined  through  corruption  and  bribery  of  public 
officials. 

In  re  Fahjey^  7  Wis.  680,  It  appeared  that  in  pur- 
suance of  a  resolution  of  the  Legislature  of  Wisconsin, 
not  nnlike  that  before  us,  having  for  its  object  the  in- 
vestigation of  frauds,  bribery  and  corrupt  acts 
charged  to  have  been  perpetrated  by  inducing  the  Leg- 
islature to  grant  certain  lands,  and  the  investigation 
of  cases  of  alleged  bribery  on  the  part  of  certain  rail- 
road officials  and  others  in  procuring  the  grant,  a  com- 
mittee was  appointed  with  powers  similar  to  those 
conferred  by  the  resolution  before  us.  One  Falvey 
was  subpoenaed  before  the  committee,  but  refused  to 
answer,  and  on  habeaa  corptis  it  was  adjudged  that  he 
could  claim  no  privilege,  and  his  refusal  to  answer 
was  a  contempt,  because  the  law  of  that  State  pro- 
vided that  no  person  so  examined  and  testifying  be- 
fore a  committee  so  appointed  should  be  held  to  an- 
swer in  any  court  of  justice,  or  be  subject  to  any  pen- 
alty or  forfeiture  for  any  fact  or  act  touching  which 
he  should  be  required  to  testify.  It  was  held  that  this 
language  furnished  a  full  protection. 

No  snch  provision  relating  to  the  offense  of  bribery  is 
found  in  any  statute  of  this  State  prior  to  1869  (chapter 
742,  Laws,  1869) ;  but  the  legislation  on  the  subject  ex- 
tended from  time  to  time,  until  consolidated  and  en- 
larged in  the  Penal  Code.  The  provisions  of  the  Re- 
vised Laws  (volume  2,  p.  191,  §  8)  were  made  part  of 
the  Revised  Statutes  (2  Rev.  Stat.,  tit.  4,  pt.  4.  ch.  1, 
art.  2.  S9,  p.  866)  and  related  to  bribery  of  certain  state 
ofllsers,  judges  of  any  court  of  record,  and  judicial  of- 


ficers. Section  10  of  the  same  article  related  to  the 
acceptance  of  a  bribe  by  either  of  these  officers;  sec- 
tion 11  related  to  the  acceptance  of  bribes  by  jurors, 
arbitrators  and  referees:  and  section  12  to  persons 
who  should  by  gifts  corrupt  or  brit>e  them.  In  1863, 
(Laws  1853,  ch.  217.  %  14)  by  the  act  amending  the  char- 
ter of  the  city  of  New  York,  and  above  cited,  a  pen- 
alty was  Imposed  for  bribing  any  member  of  the  com- 
mon council  or  other  officers  of  that  corporation ;  and 
it  was  provided  that  every  person  offending  in  that  re- 
spect should  be  a  competent  witness  against  any  other 
person  offending  in  the  same  transaction,  and  might 
be  compelled  to  appear  and  give  evidence  before  any 
grand  jury,  or  in  any  court,  in  the  same  manner  as 
other  persons,  but  declared  that  "  the  testimony  so 
given  should  not  be  used  in  any  prosecution,  civil  or 
criminal,  against  the  person  so  testifying.'*  In  the 
same  year  (Laws  1853,  ch.  639)  the  provisions  of  the 
Revised  Statutes,  supra,  were  amended  and  added  to. 
Other  officials  were  enumerated  as  the  subjects  of 
bribery,  and  among  them,  *'any  memoer  of  the  com- 
mon council  or  corporation  of  any  city  ;'*  and  any  per- 
son offending  against  either  of  the  provisions  of  the 
preceding  sections  was  declared  to  be  a  competent 
witness  against  any  other  person  so  offending,  and 
might  be  compelled  to  appear  and  give  evidence  before 
any  magistrate  or  grand  jury,  or  in  any  court,  in  the 
same  manner  as  other  persons;  but  it  provided  that 
testimony  so  given  should  not  be  used  **  in  any  prose- 
cution or  proceeding,  civil  or  criminal,  against  the 
person  so  testifying.''  The  act  of  1857 . (section  52, 
Hupra)  is  confined  to  the  city  «»f  New  York,  and  relates 
only  to  bribes  offered  or  given  to  members  of  its  com- 
mon council  or  officers  of  the  corporation;  makes 
every  person  offending  against  any  of  the  provisions 
of  that  section  a  competent  witness  against  any  other 
person  offending  in  the  same  transaction;  and  c1os4*h 
with  an  absolution  or  saving  clauge  similar  to  that  of 
the  act  of  1853,  last  cited.  In  1869  (Laws  1869,  ch.  742) 
an  act  was  framed  for  *'  the  more  effectual  suppression 
and  punishment  for  bribery.**  It  authorized  certain 
actions  in  favor  of  parties  injured,  and  by  section  8 
provided  as  follows :  **  No  person  shall  be  excused 
from  testifying  on  any  examination  or  trial  for  any 
offense  specified  in  this  act,  or  the  trial  of  any  action 
authorized  by  this  act,  or  on  any  investigation  by  any 
committee  of  the  Legislature,  or  either  house  thereof, 
into  the  conduct  of  any  member  thereof,  or  on  the 
trial  of  any  civil  action  for  slander  or  libel,  or  any 
criminal  action  for  libel,  where  such  alleged  slanderer 
libel  imputes  bribery,  or  any  offense  mentioned  in 
this  act,  or  on  the  trial  or  examination  o'  any  charge 
of  perjury  committed  in  evidence  given  upon  any  such 
trial  or  investigation,  on  the  ground  that  bis  testimony 
will  tend  to  disgrace  him  or  render  him  infamous,  or 
will  tend  to  convict  him  of  a  criminal  offense,  or  ren- 
der him  liable  to  be  proceeded  against  therefor.  But 
the  testimony  given  by  such  witness  on  such  trial  or 
investigation  shall  not  be  used  against  him  on  the 
trial  of  any  action,  civil  or  criminal,  against  him.  And 
nothing  herein  shall  be  construed  as  compelling  any 
person  to  testify  in  any  proceeding  or  trial  in  which 
such  person  is  charged  with  crime.'*  Keeping  in  mind 
the  compulsory  and  the  protecting  parts  of  the  forego- 
ing statutes,  we  come  to  the  statute  of  1881  (chapter 
676),  which  establishes  a  Penal  Code,  and  which,  so  far 
at  least  as  the  crime  and  proof  of  bribery  is  oonoerned, 
is  in  part  a  codification  of  preceding  enactments.  So 
far  as  the  various  provisions  of  these  acts  make  the 
offender  a  competent  witness,  and  relieve  him  from 
prosecution,  they  are  formulated  in  section  Ttl,  already 
quoted  (Pen.  Code,  9  79). 

It  is  apparent  from  this  history  of  progressive  legis- 
lation that  the  word  **  investigation  **  cannot  be  treated 
as  a  word  of  mere  amplification  to  broaden  the  sense 
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of  preoediug  words,  bat  must  be  deemed  the  deliberate 
expression  of  au  iuteut  ou  the  part  of  the  Legislature 
to  bring  in  a  distiuot  class  of  oases.  Can  there  be  any 
doubt  as  to  the  meaning  of  the  Legislature  in  the  cor- 
responding clause  of  preceding  statutes?  In  that  of 
1853  (chapter  217\  requiring  the  party  to  give  evidence 
before  '*any  grand  jury  in  any  court;"  or  in  chapter 
539  of  the  same  year,  "  before  any  magistrate,  grand 
jury,  or  in  any  court;"  or  in  the  act  of  1869,  supra^ 
''on  any  examination  or  trial,  or  on  any  investigation 
by  any  committee  of  the  Legislature,  or  either  house 
thereof,  into  the  conduct  of  any  member  thereof?*' 
Each  successive  statute  goes  further  than  the  preced- 
ing; one  not  including  an  examination  before  a  magis- 
trate, another  including  it,  both  so  obviously  confined 
to  examinations  in  the  course  of  criminal  procedure, 
but  the  last  (1860)  bringing  In  a  new  species  — that  of 
legislative  investigation  for  a  certain  end,  and  of  a  cer- 
tain described  class.  But  .other  investigations  than 
those  relating  to  the  conduct  of  its  members  were  fre- 
quently entered  upon  or  ordered  by  the  Legislature  to 
be  made  through  its  committee,  in  pursuing  which 
testimony  from  the  witnesses  was  required ;  and  we 
see  no  reason  to  doubt  that  the  Legislature  intended 
by  the  provisions  of  section  79  to  cover  all  such  cases, 
as  well  as  those  formerly  provided  for,  when  they  in- 
volve au  inquiry  into  matters  relating  to  bribery,  as 
defined  by  the  various  sections  of  the  Penal  Code 
above  referred  to.  The  plain  object  of  that  statute 
was  to  enable  these  various  tribunals,  whether  magis- 
trates, grand  juries,  courts,  or  Legislature,  to  make 
their  Investigations  into  alleged  abases  effectual,  and 
enable  them  to  prosecute  their  Inquiries  successfully, 
and  to  that  end  protect  witnesses  whose  testimony 
might  otherwise  be  withheld,  but  without  which  the 
investigation  would  fail.  No  reason  has  been  sug- 
gested for  confining  that  protection  to  witnesses  other 
than  those  who  appear  upon  legislative  investigations, 
and  we  are  not  permitted  by  any  rule  applicable  to  the 
construction  of  statutes  to  give  the  section  in  question 
such  limitation  as  will  exclude  them.  It  could  only 
be  done  by  inference,  and  by  importing  into  the  stat- 
ute words  which  the  Legislature  did  not  choose  to  em- 
ploy, and  which  express  a  meaning  very  different  from 
the  words  actually  used.  This  we  are  not  at  liberty 
to  do.  ''  What  else,'*  asks  a  learned  judge,  'Ms  re- 
straining by  inference,  or  varying  by  interpretation, 
but  to  a  certain  extent  recasting  and  remodeling  the 
statute,  or  in  other  words,  invading  the  province  of 
the  Legislature  itself?"  Williams,  J.,  In  Garland  v. 
Carlisle,  4  Clark  &  F.  726.  It  certainly  should  not  be 
permitted  where  the  object  of  the  act  under  examina- 
tion was  to  extend  the  policy  of  existing  statutes  to 
new  cases,  and  enlarge,  and  not  restrain.  Its  applica- 
tion; nor  where  the  intention  of  the  Legislature  is 
clearly  expressed  in  words,  deliberately  chosen,  and 
where  a  literal  construction  does  not  take  them  be- 
yond the  mischief  at  which  they  were  aimed.  The  case 
before  us  is  not  only  within  the  words,  but  within  the 
spirit,  of  the  statute ;  and  we  are  unable  to  find  any 
doubt  or  ambiguity  in  its  language  which  should  de- 
prive the  defendant  of  a  construction  according  to  the 
manifest  import  of  the  words  actually  used. 

We  have  not  overlooked  the  contention  of  the  re- 
spondent '*  that  section  68  and  69  of  ihe  Penal  Code, 
making  the  refusal  of  a  witness  to  attend  or  testify  be- 
fore a  legislative  committee  a  misdemeanor,**  limits 
the  inquiry  to  "material  and  proper  questions;"  nor 
the  argument  thereupon  that  a  question  which  calls 
for  a  ''criminating  answer"  in  not  a  proper  question, 
and  the  witness  not  obliged  to  answer.  But  we  think 
that  whatever  effect  may  be  given  to  those  sections, 
they  cannot  be  regarded  as  excluding  the  operation  of 
the  subsequent  sections  (78,  79),  which  deal  with  the 
offense  of  bribery,  and  provide  with  minuteness  for 


its  punishment,  and  the  means  of  its  discovery.  The 
actual  attendance  of  the  witness,  and  his  disclosures, 
are  provided  for;  and  it  Is  clear  that  to  make  an  in- 
vestigation upon  the  subject  of  bribery  effectual,  there 
must  be  some  way  of  compelling  both.  Within  the 
scope  of  those  sections  every  question  may  be  asked 
which  is  "pertinent"  to  the  subject-matter;  and 
whether  it  is  or  not  will  be  the  only  question.  The 
statute  relieves  the  witness,  and  it  will  not  be  neces- 
sary for  the  examining  or  investigating  tribunal  to 
concern  itself  with  the  effect  upon  him.  If  this  were 
not  so,  the  whole  object  of  the  Legislature  might  be 
obstructed  by  the  neglect  or  refusal  of  witnesses  to 
obey  the  subpoena,  or  answer  the  questions,  of  the 
committee.  That  those  put  on  the  investigation,  the 
results  of  which  are  now  before  us,  were  pertinent,  is 
apparent  from  the  use  made  of  the  answers  thereto 
upon  the  prosecution  of  the  person  who  then  testified. 
If  the  observations  already  made  are  correct,  it  follows 
there  was  error  in  receiving  them  against  his  objection. 

2.  Another  exception  brings  up  the  ruling  of  the 
court  as  to  evidence  from  one  Pottle,  proving  a  cor- 
rupt proposal  by  the  defendant  In  1883.  The  witness 
was  at  the  time  engrossing  clerk  of  the  Assembly,  and 
the  defendant  desired  an  alteration  of  a  certain  bill  thea 
pending  before  that  body,  so  that  its  terms  migh  au- 
thorize the  construction  of  a  railroad  on  Broadway. 
For  this  alteration  he  proposed  to  pay  the  witness 
$5,000.  We  are  unable  to  find  any  ground  on  which  the 
evidence  was  admissible.  It  was  introduced  as  part  of 
the  affirmative  case  which  the  prosecution  was  bound 
to  carry  to  the  jury.  Its  admission  is  justified  upon 
his  appeal  by  various  propositions  presented  by  the 
people.  First.  "  We  suppose,"  say  the  learned  counsel, 
**  that  every  criminal  trial  begins  with  a  presumption 
of  innocence  in  favor  of  the  accused.  This  presump- 
tion must  be  founded  ou  the  moral  rectitude  or  fear 
of  the  law,  or  both,  whichever  the  person  is  supposed 
to  possess.  The  presumption  must  be  overcome  before 
conviction  can  be  had.  Jacob  Sharp  was  accused  and 
brought  to  trial  for  bribing  the  aldermen  of  the  city  of 
New  York,  and  by  that  means  procuring  the  fl:rant  of 
a  valuable  right.  Evidence  was  offered  to  show  that 
not  long  before  he  had  attempted  to  bribe  another  of- 
ficial person  to  do  an  act  which,  as  he  thought,  would 
promote  the  scheme  which  he  had  so  long  pursued. 
This  evidence,  being  given,  proved  beyond  a  question 
that  no  sense  of  right  and  wrong,  no  fear  of  law  or 
punishment,  would  deter  him  from  committing  the 
offense  of  bribery  for  the  one  purpose  which  he  had  in 
view  in  all  his  efforts.  *  *  *  The  evidence  objected 
to  proved  the  irresistible  strength  of  the  motive,  as 
against  all  other  motives  which  might  have  deterred 
him,  and  upon  which  the  presumption  of  innocence  is 
founded." 

The  commission  of  a  crime  by  Sharp  in  1884  was 
distinctly  in  issue.  It  was  bribery ;  but  the  subject 
was  Fullgraff,  a  member  of  the  common  council  Of 
the  commission  of  that  crime  the  law  presumed 
Sharp  to  be  innocent.  If  'Sharp  had  given  evidence 
of  good  character,  the  prosecution  might  have 
answered  that  evidence  by  proof  that  his  character 
was  bad;  but  I  believe  it  has  not  been  thought  by 
any  judicial  tribunal  that  such  evidence  could  be 
given  in  anticipation  of  proof  from  the  defendant,  nor 
that  an  issue  upon  it  could  be  tendered  by  the  prose- 
cution. People  V.  White^  14  Wend.  Ill;  Webater^s  case, 
6Cush.  295;  Dewity.  GreenfieU,  5  Ohio,  227;  Com.  v. 
Hopkim,  2  Dana.  418;  Burrill,  Circ.  Ev.  533.  But 
even  in  the  case  I  have  supposed,  such  evidence  would 
be  of  general  reputation  only,  and  not  of  particular 
acts  by  which  reputation  is  shown.  The  effect  of  the 
argument  for  the  people  is  that  the  evidence  shows  a 
disposition  to  commit  the  crime;  that  is,  a  criminal 

disposition.    If  that  is  a  different  vie^vTit  is  equally 
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iuadmlaelble.  A  man's  (ceueral  oharaoter  may  per- 
haps be  so  bad  as  to  permit  aii  infereuoe  that  evU  aud 
good  have  to  him  the  same  meaiiiug  aud  that  it  is  a 
matter  of  iiidiffereiioe  bj  which  he  accomplished  his 
purpose.  Ill  a  judicial  proceeding  however  proof  of 
that  would  be  irrelevant,  altbough  it  might  show  iu  a 
moral  seuse  that  he  would  be  lilcely  to  commit  the 
crime  with  which  he  was  charged.  The  person  charged 
might  as  well  seek  to  repel  the  imputation  by  proof 
of  particular  acts  performed  by  him  at  other  periods 
of  his  life,  aud  a  cause  submitted  to  a  jury  be  made  to 
turn  upon  the  preponderance  of  proof,  on  one  side  of 
antecedent  k>ad  conduct,  and  proof  on  the  other  of 
yirtuous  acts.  Legally  speaking,  it  would  be  unsafe 
to  draw  a  conclusion  from  either.  We  are  referred  to 
no  case  holding,  that  upon  the  trial  of  an  indictment 
charging  a  specific  crime  committed  in  a  specific  way, 
evidence  that  the  accused  was  of  a  particular  charac- 
ter would  be  relevant.  Moreover,  counsel  on  both 
aides  seem  to  agree  that  the  commission  of  one  crime 
is  not  admissible  in  evidence  on  the  trial  of  the  same 
offender  for  another  crime.  It  is  indeed  elementary 
law,  that  no  evidence  can  be  admitted  which  does  not 
tend  to  prove  the  issue  joined;  and  the  reason  and 
necessity  are  much  stronger  in  criminal  than  In  civil 
oasea  for  the  observance  of  this  rule,  and  of  confining 
the  evidence  strictly  to  the  issue.  The  indictment  is 
all  that  the  defendant  is  expected  to  come  prepared  to 
answer.  Therefore  the  introduction  of  evidence  of 
another  and  extraneous  crime  Is  calculated  to  take  the 
defendant  by  surprise,  and  do  him  manifest  Injustice, 
Dy  creating  a  prejudice  against  his  general  character. 
How  then  is  this  case  to  be  taken  out  of  this  generaj 
rule  of  law  ?  The  learned  judge,  in  submitting  the  case, 
desired  the  jury  to  consider  the  Pottle  evidence  **  as 
oiily  showing  the  zeal  which  the  defendant  exhibited," 
aud  not  allow  themselves  to  be  prejudiced  by  his  testi- 
mony in  regard  to  the  offer  of  a  bribe,  saying :  **  It  is 
only  to  be  considered  as  showing,  like  other  evidence 
iu  the  case,  the  extent  of  the  defendant's  feeling,  in- 
terest and  desire ; "  adding:  **  I  should  be  sorry  if  the 
fact  that  Pottle  testified  to  the  offer  of  a  bribe  should 
be  otherwise  considered.  *  *  *  So  far  as  it  tends 
to  throw  any  dark  shadow  upon  the  character  of  the 
defendant,  I  desire  you  to  eliminate  it  from  your  con- 
sideration, and  treat  it  merely  as  evidence  tending  to 
show  the  depth  of  interest,  motive  and  desire.**  These 
remarks  not  only  answer  the  respondents*  argument, 
bat  point  to  the  danger  which  might  follow  from  the 
evidence.  They  were  obviously  inadequate  to  prevent 
it.  Nor  does  the  discrimination  t>etween*crime  proven, 
and  a  conversation,  make  the  evidence  less  objection- 
able. As  presented  to  the  jury,  it  was  distinctly  a 
crime  committed.  The  point  of  inquiry  was  that,  aud 
it  was  plainly  so  avowed  by  the  counsel  for  the  people. 
He  brought  the  witness  Pottle  and  Sharp  together; 
proved  by  him  that  he  then  had  the  "  General  Surface 
Railroad  Act  '*  in  his  possession  as  eugrossiug  clerk; 
that  he  had  a  conversation  with  Sharp  '*in  relation  to 
the  bill:  '*  that  be  had  a  conversation  with  him  **ou 
the  subject  of  the  bill  iucludiug  or  not  including 
Broadway  as  one  of  the  streets  in  the  bill.'*  Then 
asked:  '*  Had  you  any  conversation  with  him  as  to 
whether  he  did  or  did  not  desire  to  have  Broadway  in- 
cluded as  one  of  the  streets  in  the  bill  ?  "  The  def eud- 
ant's  counsel  objected,  but  the  objection  was  over^ 
ruled,  and  an  exception  taken,  and  the  witness  re- 
plied: *'Idid.**  He  was  theu  asked  to  state ''all  be 
1  Sharp)  said  on  the  subject,"  and  the  counsel  for  the 
defendant  asked  "  to  be  informed  to  what  point  the 
evidence  is  to  be  directed,'*  saying:  ''There  Is  a 
particular  purpose  in  this  question,  and  I  think  we 
might  properly  be  advised  what  it  is."  After  some 
discussion,  the  district  attorney  said:  *' I  intend  to 
prove  that  Pottle  was  sent  for  by  this  defendant;  that 


he  went  to  defendant's  room;  that  this  defendant 
thereupon  offered  Mr.  Pottle  the  sum  of  $5,000  to  add 
to  one  of  the  sections  of  that  bill  the  words  '  Broad- 
way and  Fifth  avenue,*  permitting  a  horse-railway 
company  to  be  constructed  upon  those  streets;  that 
Pottle  declined  the  proposition,  and  that  Sharp  then 
offered  the  same  sum  in  case  he  would  give  him  the 
original  bill.  That  is  what  I  desire  to  prove."  Where- 
upon defendant's  counsel  said :  "  We  object  to  it, 
upon  the  ground  that  it  is  evidence  of  an  utterly  dis- 
tinct charge  of  crime.**  The  court  said :  '*  Upon  the 
whole,  my  judgment  is  that  the  evidence  is  admis- 
sible.** 

A  careful  examination  of  the  evidence  given  by 
Pqttle  authorizes  the  comment  of  the  appellant's  coun- 
sel that  "  it  was  not  part  of  the  conversation,  but  that 
it  was  the  whole.**  Unless  admissible  as  proving  an 
attempt  to  commit  a  crime,  it  is  wholly  immaterial 
and  as  proof  of  a  crime  it  was  irrelevant,  and  must 
have  been  very  prejudicial  to  the  defendant.  It  showed 
a  capacity  or  willingness  to  commit  bribery  in  1888,  to 
induce  an  act  from  which  Sharp  might  be  benefited  as 
one  desiring  the  oonstrnction  of  the  road,  but  which 
in  fact  gave  him  no  advantage  over  other  citizens;  It 
gave  him  no  franchise.  But  it  could  not  fairly  be  in- 
ferred from  such  premises  that  in  1884  he  did  also 
bribe  a  different  person  for  a  different  purpose.  The 
inference  would  be  purely  conjectural.  The  mental 
ability  and  disposition  of  the  defendant  to  commit  a 
erime  of  this  sort,  while  it  might  persuade  a  jury, 
raises  no  legal  presumption.  It  is  liot  moral  evidence 
even.  The  fact  under  Investigation,  in  its  circum- 
stances, was  entirely  unlike  the  fact  disclosed  by  the 
witness.  There  is  no  analogy  between  them.  Yet  the 
Inference  drawn  by  the  prosecuting  officer,  and  per- 
mitted by  the  court,  left  It  for  the  jury  to  say  that  th^ 
desire  of  Sharp,  manifested  by  the  offer  of  a  bribe  In 
one  instance,  was  the  same  desire  which  led  to  the 
actual  giving  of  a  bribe  in  the  other;  hence  that  the 
two  crimes  had  the  same  origin.  Evidence  of  moral 
character  Is  admitted  to  disprove  the  existence  of  a 
criminal  motive,  or  to  rebut  evidence  of  It,  but  evi- 
dence of  a  prior  crime  can  have  no  legitimate  place  In 
an  investigation  as  to  whether  a  subsequent  crime  was 
committed  by  the  same  person.  If  it  had  been  proven 
that  Sharp  had  in  fact  given  the  money  to  Fullgraff, 
and  the  question  was  as  to  its  being  an  innocent  or 
criminal  act—a  gift  which  he  had  a  right  to  make,  or 
which  he  made  corruptly  —  the  fact,  if  it  were  a  fact, 
that  he  sought  to  attain  a  similar  end  by  bribery,  might 
seem  to  show  the  intent  with  which  the  act  charged 
was  done.  But  here  the  very  thing  iu  dispute  was 
whether  he  gave  the  money ;  aud  that  upon  a  former 
and  different  occasion,  he  had  offered  money  with  a 
guilty  purpose  to  another  person  could  not  fairly  be 
held  as  relevant  to  that  question.  Moreover,  it  had 
beeu  distinctly  conceded  by  the  defendant  that  he  de- 
sired to  secure  the  franchise  for  the  Broadway  Surface 
Railroad,  and  therefore  evidence  of  bis  commission  of 
a  crime  for  the  mere  purpose  of  showing  that  desire 
was  wholly  unnecessary;  and  we  may  repeat  here  the 
language  of  Allen,  J.,  in  the  Coleman  case,  &5  N.  Y.  81. 
upon  a  similar  question :  "  It  was  idle  and  frivolous 
to  put  in  this  evidence  for  the  purpose  avowed,  while 
its  influence  could  not  be  otherwise  than  damaging  to 
the  prisoner.'*  It  was  put  in  near  the  beginning  of  the 
trial,  and  the  impression  then  made  must  have  con- 
tinued with  the  jury,  and  in  their  minds  colored  and 
deepened,  if  it  did  not  distort,  the  subsequent  evi- 
dence. It  did  indeed  oast  a  dark  shadow  upon  the  de- 
fendant's character.  It  not  only  tended  very  strongly 
to  prove  the  defendant  guilty:  it  was  abscilute  proof, 
but  it  wa8  of  a  different  crime  from  that  charged,  it 
was  offered  and  received  directly  on  the  main  issue, 
and  was  of  great  and  persuasive  force  against  him. 
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8uoh  evidence  is  nniformlj  ooudemned,  as  teudiug  to 
draw  away  the  minds  of  the  jurors  from  the  real  point 
on  which  their  yerdiot  is  sought,  and  to  excite  jnrej- 
udioe,  and  mislead  them.  It  was,  we  thiulc,  improp- 
erly received,  and  the  exception  to  its  admission  well 
taken. 

3.  We  are  also  of  opinion  that  there  was  error  in  the 
examination  of  the  witness  Miller.  He  was  an  alder- 
man at  the  time  of  the  passage  of  the  resolution,  but 
we  do  not  find  he  was  a  party  to  any  agreement  con- 
cerning its  passage.  Against  the  objection  of  the  de- 
fendant, he  was  allowed  to  testify,  that  after  the 
'* consent"  was  given,  he  received  from  De  Lacy 
$5,000.  The  district  attorney  then  asked:  '*You 
understood,  did  you  not,  that  you  received  that  money 
from  De  Lacy  on  account  of  the  Broadway  Surface 
Railroad?  Answer.  No,  sir;  nothing  of  the  kind.'* 
A  further  examination  as  to  the  circumstances  and 
the  time  of  its  receipt  followed,  and  the  witness  said : 
**  De  Lacy  gave  me  a  roll  of  bills,  and  said,  '  There  is 
something  to  buy  election  tickets  with.'  "  Asked  by 
the  district  attorney :  *' Did  you  not  understand,  at 
the  time,  it  was  paid  on  account  of  the  Broadway 
Railroad  Company?*'  Answered:  **No,  sir;  I  had 
no  understanding  of  that  kind  with  him.*'  Question. 
**  What  was  your  understanding  at  the  time  ?  "  To  this 
question  therelwas  not  only  the  specific  objection  that 
the  evidence  asked  forwas  incompetent  against  Sharp, 
but  the  further  objection  that  it  was  asking  for  a  con- 
clusion. The  court  allowed  it,  and  the  defendant  ex- 
cepted. Answer.  "There  was  no  particular  under- 
standing about  it  so  far  as  I  was  concerned.  There 
was  nothing  said  about  it.  Question.  What  did  you 
think  at  the  time,  De  Lacy  gave  it  to  you  for?  **  The 
court  held  this  competent.  "  Witness.  What  did  I 
think?  District  Attorney.  That  is  the  question  asked 
you.  Answer.  AI>out  what?  District  Attorney.  As 
to  what  De  Lacy  gave  it  to  you  for.  Answer.  Well,  I 
bad  my  misgivings.  District  Attorney.  Tell  us  what 
you  did  think,  at  the  time;  what  he  gave  it  to  you  for. 
Witness.  I  supposed  it  was  for  the  Broadway  road.** 

It  is  quite  impossible  to  find  any  ground  on  which 
the  exception  taken  can  be  overcome.  The  transac- 
tioD  was  not  with  Sharp.  The  question  called  for  no 
fact,  but  with  frequent  iteration,  for  an  opinion,  a 
supposition.  Its  importance  in  the  estimation  of  the 
people  is  manifest  from  the  repeated  and  persistent 
attempts  to  obtain  it.  The  court  below  were  of  opin- 
ion that  the  ruling  was  erroneous,  but  that  the  jury 
could  not  have  given  any  effect  whatever  to  the  mere 
expression  of  opinion  or  supposition  of  the  witness, 
because  the  whole  transaction  between  De  Lacy  and  the 
witness  was  afterward  g^ven.  It  was,  but  the  narra- 
tion also  was  received  under  an  objection,  and  was 
excepted  to.  It  certainly  did  not  cure  the  difficulty. 
The  question  to  be  settled  was  whether  the  money  was 
part  of  the  fruits  of  a  corrupt  agreement ;  whether  the 
transaction  was  an  incident  of  the  scheme  with  the 
formation  of  which  the  defendant  was  charged: 
whether  the  alleged  fact  of  bribery  was  true,  and  this 
like  any  other  question  of  fact  was  to  be  settled  by  evi- 
dence. The  opinion,  the  thought,  the  understanding 
of  the  witness  was  not  evidence.  The  jury  might 
however  naturally  reason  that  the  conclusion  of  the 
witness,  drawn  from  all  the  facts  within  his  own 
knowledge,  fairly  represented  the  nature  and  the  ex- 
tent of  the  connection  between  the  circumstance  to 
which  he  testified  and  the  fraudulent  practices  which 
had  preceded  it.  It  was  admitted  because  thooght 
relevant  and  material  by  the  prosecuting  officer  and 
the  court;  and  whether  in  any,  or  in  what  degree  it 
did  affect  the  jury,  cannot  be  known.  The  payment 
of  a  large  su  m  of  money  to  the  witness  was  a  psdpable 
fact.  Whether  it  was  paid  to  him  in  his  capacity  of 
alderman,  oriu  connection  with  or  on  account  of  the 


consent  obtained  from  the  board  of  aldermen,  could 
not  properly  be  answered  by  the  jury  upon  the  sas- 
plcion  or  conjecture  of  the  witness.  That  it  was  not 
so  answered  we  cannot  say.  The  respondent's  coun- 
sel however  (the  district  attorney),  argues  that  the 
question  was  proper,  but  that  the  answer  was  not  re- 
sponsive. The  interlocution  between  the  witness  and 
the  prosecutor  seems  to  indicate  that  there  was  no 
misapprehension  on  the  part  of  the  witness,  and  that 
the  answer  was  the  answer  called  for  by  the  question, 
and  directly  fitting  to  it.  The  learned  counsel  did  not 
stop  his  examination  after  proving  the  receipt  of  the 
money,  but  sought  the  mental  conclusion  of  the  wit- 
ness as  to  the  consideration  of  or  inducement  to  the 
gift,  and  the  answer  was  accepted  by  him. 

4.  The  public  prosecutor,  to  make  out  the  case,  and 
as  part  of  his  evidence  in  chief,  offered  to  show  by  a 
detective  officer  that  he  bad  been  employed  by  the 
district  attorney  to  serve  subpoenas  upon  Moloney, 
Keenan,  and  De  Lacy— all  of  whom  the  district  at- 
torney claimed  to  be  material  and  competent  wit- 
nesses ;  and  to  show  further  that  the  detective  waa 
unable  to  find  them  In  this  State,  but  did  find  Moloney 
in  Canada,  and  there  served  him  with  a  subpoena,  and 
learned  that  the  others  were  in  Canada  also,  although 
he  did  not  see  them.  These  persons  were  named  in  the 
indictment  as  co-defendants  with  Sharp,  and  the  evi- 
dence already  intended  to  show  that  some  of  them  — 
and  especially  Moloney —were  intermediaries  between 
the  persons  offending  against  the  provisions  of  the 
statutes  relating  to  bribery,  or  instruments  of  who- 
ever committed  the  act  charged.  The  evidence  waa 
objected  to  by  the  defendant's  counsel,  but  admitted. 
It  was  not  claimed  by  the  prosecution  that  the  defend- 
ant was  privy  to  their  absence,  or  that  the  object  of 
the  proof  waa  to  furnish  a  basis  for  evidence  other- 
wise inadmissible.  The  learned  district  attorney  dis- 
claimed any  intention  "  of  proving  the  flight  of  these 
persons  as  co-conspirators,**  and  so  make  use  of  their 
absence  as  evidence  of  guilt,  or  an  admission  by  their 
conduct  that  the  accusation  against  them  and  the  de- 
fendant was  true,  but  said  he  offered  it  only  for  the 
purpose  of  showing  that  after  diligent  effort,  he  waa 
unable  to  procure  their  attendance  as  witnesses,  and 
thus  enable  him  to  account  for  their  absence.  His 
claim  is  that  they  were  depositaries  of  the  direct  proof 
of  the  conspiracy  which  the  prosecution  were  engaged 
in  establishing,  and  accomplices  of  the  defendant. 
The  evidence  already  in  was,  so  far  as  Sharp  was  con- 
cerned, altogether  circumstantial,  but  tended  to  show 
that  the  persons  named,  or  some  of  them,  were  quali- 
fied from  actual  knowledge  to  give  evidence  bearing 
more  or  less  directly  upon  the  very  point  in  issue. 

We  think  evidence  of  their  absence  was  inadmissible. 
It  could  have  no  legitimate  bearing  upon  the  issue, 
and  the  danger  is  very  great  that  such  testimony  will 
prejudice  a  party  against  whom  it  Is  offered.  It  may 
be.  and  frequently  Is,  admissible,  in  answer  to  evi- 
dence from  the  other  side  which  would  naturally  call 
for  an  explanation.  But  the  absence  out  of  the  juris- 
diction of  the  court  of  an  associate,  or  one  seemingly 
connected  with  the  defendant  in  the  act  charged,  la 
easily  construed  as  evidence  of  guilt,  and  nnless  the 
occasion  calls  for  such  proof.  It  should  not  be  allowed. 
It  Is  an  old  maxim  that  "  he  confesses  the  fault  who 
avoids  the  trial;  *'  but  in  its  application,  even  to  the 
fugitive,  there  Is  great  danger  of  error.  A  man  may 
avoid  the  trial  from  many  motives  besides  oonsolons- 
uess  of  guilt,  but  however  actuated,  his  conduct  can 
in  no  degree.  In  a  court  of  justice,  reflect  upon  another. 
Its  admission  in  this  case  was  virtually  saying  to  the 
jury :  **  There  Is  better  evidence,  and  It  might  be  had 
from  the  defendant*s  associates.  It  is  not  the  fault  of 
the  prosecution  that  the  evidence  Is  not  before  yon, 
but  because  of  the  voluDtary  act  of  those  who  with 
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the  defendant  staud  oharged  with  theoftense.*'  Thus 
the  uou-produotion  of  the  witnesses  is  made  to  supply 
the  plaoe  of  proof  of  the  issue.  With  that  issue  the 
evidence  had  no  possible  oouueotiou.  The  rule  is  that 
where  a  party  to  an  issue  on  trial  has  proof  in  his 
power,  whioh  if  produced  would  render  material,  but 
doubtful  facts  certain,  the  law  presumes  against  him 
if  he  omits  to  produce  it,  and  authorizes  a  jury  to  re- 
solve all  doubts  adversely  to  his  defense.  But  the  rule 
cannot  be  applied  unless  |t  appears  that  the  proof, 
whether  it  is  a  living  witness  or  paper,  is  within  his 
power.  It  is  easy  to  see  that  the  evidence  offered  here 
might  be  used  for  an  ulterior  purpose,  although  not 
pressed  by  the  prosecution,  yet  entertained  and  made 
effective  by  the  jury ;  and  there  certainly  could  be  no 
presumption  that  the  prosecution  had  the  power  to 
produce  any  particular  witness  —  certainly  not  one  of 
those  named  —  nor  did  the  law  require  it  of  them.  It 
is  therefore  impossible  to  find  any  reason  for,  or  law- 
ful purpose  to  be  gained  by  the  proof  offered :  and  its 
admission  was  a  very  dangerous  innovation  upon  the 
general  rule  which  excludes  it  as  irrelevant  to  the 
issue.  Nor  was  it  a  mere  question  as  to  the  order  of 
proof.  It  was  introduced  as  affirmative  evidence,  and 
while  it  could  do  the  prosecution  no  legal  good,  must 
Bubject  the  defendant  to  the  prejudices  and  unfavor- 
able inferences  suggested  by  the  absence  of  a  co-de- 
fendant, whose  presence,  if  innocent,  could  not  but 
assist  the  defendant,  but  whose  absence  and  refusal 
to  obey  a  subpoena  might  easily  be  regarded  as  a  con- 
fession of  guilt,  and  could  not  fail  to  strengthen  in  ah 
appreciable  degree  the  case  of  the  prosecution.  The 
only  case  cited  in  support  of  the  ruling  is  Peaae  v. 
&$nith,  61  N.  Y.  477.  That  was  a  civil  action.  The 
absent  witness  was  confined  in  a  State  prison,  not  by 
his  own  consent,  and  whatever  may  be  said  of  the  de- 
cision there  made,  it  has  no  application  here,  nor 
should  it  be  extended  to  other  circumstances  than 
those  there  disclosed. 

It  is  also  said  by  the  district  attorney  that  the  de- 
fendant, upon  cross-examination  of  one  of  the  prose- 
eutor's  witnesses,  had  shown  the  absence  of  one  of 
these  persons,  and  that  he  was  in  Canada.  The  same 
fact  as  to  all  of  them  seems  to  have  been  assumed  as 
if  already  before  the  jury.  Why  then  was  the  evi- 
dence insisted  upon?  In  answer  to  a  question  from  the 
learned  trial  judge  whether  the  defendant  would  not 
*^  have  a  right  to  argue  to  the  jury,  in  summing  up, 
that  in  view  of  all  the  testimony,  the  people  should 
have  called  Moloney,"  the  defendant's  counsel  said: 
**No,  sir.  How  could  we  ague  that,  when  we  know 
already,  from  the  opening  of  the  district  attorney,  that 
Moloney  is  not  accessible  to  a  subpoena?*' and  dis- 
claimed any  intention  of  so  doing,  or  that  it  *' could  be 
done  in  comfnon  fairness,"  with  such  earnestness  that 
it  is  very  difficult  to  see  why  the  introduction  of  the 
CTidence  was  pressed,  if  no  other  purpose  existed  than 
to  escape  the  imputation  of  keeping  back  testimony. 
Proof  even  of  the  absence  of  these  persons  was  inad- 
missible. But  that  was  not  all.  The  proof  was  not 
only  of  their  absence,  but  of  unavailing  search  by  a 
detective,  the  service  of  a  subpoena  upon  some  of  them, 
aiid  the  failure  to  obey  its  mandate.  Under  the  cir- 
oamstances  of  the  case,  the  ruling  of  the  court  in  this 
instance  may  not  have  been  of  much  importance,  and 
upon  it  alone  we  should  not  grant  a  new  trial.  But 
the  legal  principle  which  requires  relevant  and  material 
evidence,  and  admits  no  other,  is  important;  and 
however  serious  the  charge  against  an  accused  person 
may  be,  and  however  great  the  evil  it  uncovers,  he 
cannot  properly  be  made  the  subject  of  a  judicial  sen- 
tence, unless  the  crime  is  substantiated  according  to 
the  established  rules  of  evidence. 

The  other  exceptions  referred  to  point  to  violations 
of  those  rales,  to  the  manifest  prejudice  of  the  defend- 


ant, and  to  the  benefit  of  those  exceptions  he  is  enti- 
tled. They  require  a  new  trial,  and  that  it  may  be 
bad,  the  judgment  of  the  court  below,  and  the  con- 
viction, should  be  reversed,  and  a  new  trial  granted. 

Pbokhax,  J.  It  seems  to  me  that  the  admission  of 
the  evidence  given  by  the  witness  Pottle  was  error. 
There  is  not  room  for  much  discussion  in  regard  to 
the  general  principle  upon  which  evidence  that  proves, 
or  tends  to  prove,  the  prisoner  guilty  of  other  felonies 
or  misdemeanors,  is  admitted.  It  is  conceded  on  all 
sides  that  the  admission  of  such  testimony  forms  an 
exception,  and  a  very  material  and  important  excep- 
tion, to  the  general  rule  of  evidence.  The  geneial 
rule  is,  that  when  a  man  is  put  upon  trial  for  one  of- 
fense, he  is  to  be  convicted,  if  at  all,  by  evidence 
which  shows  that  he  is  guilty  of  that  offense  alone, 
and  that  under  ordinary  circumstances,  proof  of  his 
guilt  of  one  or  a  score  of  other  offenses  in  his  life- 
time is  wholly  excluded.  But  for  the  purpose  of 
showing  guilt  of  the  offense  for  which  the  prisoner  is 
on  trial,  as  also  for  the  purpose,  where  that  is  impor- 
tant, of  showing  the  motive  or  intent  with  which  an 
act  claimed  to  be  a  crime  was  committed,  evidence 
which  is  material  upon  such  issues  is  admitted  al- 
though it  may  also  tend  to  show,  or  even  directly 
prove,  the  guilt  of  the  accused  of  some  other  felony 
or  misdemeanor.  Whether  the  evidence  in  any  par- 
ticular case  comes  within  the  well-known  exceptions 
to  the  general  rule  is  often  the  difl3cult  question  to 
solve,  and  not  as  to  what  the  rule  itself  really  is.  Thus 
there  is  a  class  of  cases  in  which  evidence  is  admitted 
where  it  is  material  to  show  guilty  knowledge  of  the 
character  of  the  act  committed  by  the  prisoner.  A 
good  illustration  of  this  class  of  cases  is  in  the  trial  of 
an  indictment  for  passing  counterfeit  money.  Evi- 
dence of  the  passage  of  like  money  within  a  reason- 
able  time  before  or  after  the  commission  of  the  of- 
fense for  whioh  the  prisoner  is  on  trial  is  admitted  for 
the  purpose  of  showing  that  when  he  passed  the 
money  in  question  it  was  not  through  ignorance  of  its 
character.  A  man  might  think  the  money  he  passed 
was  good,  and  he  might  be  mistaken  once,  or  even 
twice;  but  the  presumption  of  mistake  lessens  with 
every  repetition  of  the  act  of  passing  money  really 
counterfeit.  Hence  evidence  of  such  repetition  bears 
directly  and  materially  upon  the  issne  before  the  jury. 
To  this  same  class  would  belong  the  case  of  an  indict- 
ment for  shooting  an  individual.  For  the  purpose  of 
proving  that  the  shooting  was  not  accidental,  where 
such  a  fact  is  claimed,  evidence  may  be  given  of 
efforts,  or  even  threats,  made  by  the  defendant  to 
shoot  the  same  individual  on  prior  occasions.  Thus 
the  probability  of  the  shooting  being  accidental  is 
lessened  by  showing  prior  efforts  or  threats  to  accom- 
plish the  same  act  for  which  the  prisoner  is  on  trial. 
Cases  of  embezzlement,  and  of  obtaining  money  or 
other  property  by  false  pretenses,  come  under  the 
same  general  rule.  A  man  indicted  for  the  embezzle- 
ment of  funds  by  false  entries  might  claim,  with  some 
degree  of  plausibility  perhaps  that  the  entry  was  a 
mistake;  but  the  probability  of  such  a  mistake  wonld 
be  greatly  lessened  by  proof  that  other  false  entries  of 
the  same  kind  had  been  made  at  about  the  same  time 
by  the  same  person.  Then  there  is  another  class  of 
cases  in  which  the  facts  show  the  commission  of  two 
crimes,  and  that  the  individual  who  committed  the 
other  crime  also  committed  the  one  for  which  the 
prisoner  is  on  trial.  Evidence  is  then  permitted  to 
show  that  the  person  was  the  person  who  committed 
the  other  crime,  because  [in  so  doing,  under  the  cir- 
cumstances, and  from  the  connection  of  the  prisoner 
with  the  other  crime,  the  evidence  of  bis  guilt  of  such 
other  crime  is  direct  evidence  of  his  guilt  of  the  crime 
for  whioh  he  is  on  trial.  Anothof^li^s  in  which  evi- 
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denoe  of  this  nature  ia  admissible  is  where  it  is  proper 
for  the  purpose  of  showing  a  motive  for  the  commis- 
sion of  the  main  crime. 

It  is  claimed  in  this  case  that  the  evidence  was 
admissible  on  the  ground  that  it  showed  or  tended  to 
show  the  intent  on  tbe  part  of  the  prisoner  in  paying 
the  money  to  FuUgraif  after  proof  had  been  received 
that  money  was  given  him,  and  also  upon  the 
'  ground  that  it  tended  to  show  the  motive  of  the  pris- 
oner for  the  commission  of  the  crime.  If  this  evideu<5e 
did  materially  and  directly  tend  to  show  either  such 
intent  or  motive,  and  if  it  were  not  too  remote  In 
point  of^time,  and  if  it  logically  connected  the  fact  to 
be  proved  with  the  main  transaction,  then  it  may  well 
be  that  it  was  admissible,  even  though  it  tended  to 
prove  the  prisoner  guilty  of  another  and  separate  of- 
fense. The  admission  of  the  evidence  of  Pottle  seems 
to  me  however  to  carry  the  principle  further,  and  co  a 
much  more  dangerous  extent,  than  any  other  case  that 
has  come  under  my  observation.  Upon  the  question 
of  the  intent  with  which  the  money  was  paid  to  FuU- 
graff,  the  evidence,  1  think,  falls  far  short  of  such 
logical  and  close  connection  therewith  as  is  necessary 
to  render  it  admissible.  Tbe  fact  being  established  that 
such  payment  was  made,  and  that  the  prisoner  was 
connected  witli  its  payment,  the  intent  could  not  be  a 
matter  of  any  real  doubt.  That  it  was  paid  to  obtain 
the  vote  of  FuUgraif  as  an  alderman  for  granting  the 
franchise  to  the  Broadway  Surface  Railroad  could  not 
be  made  a  subject  of  honest  discussion.  All  the  evi- 
dence was  to  that  effect,  and  there  was  absolutely  no 
evidence  to  the  contrary ;  and  to  offer  evidence  of  the 
commission  of  another  crime  for  the  avowed  purpose 
of  thereby  showing  the  intent  with  which  this  money 
was  paid  to  Fullgraff,  would  have  made,  to  my  mind, 
a  clear  case  of  offering  it  on  a  colorable  issue,  and 
using  it  for  another  and  wholly  inadmissible  purpose. 
However  that  may  be,  the  evidence  was  not  admissible 
even  on  the  question  of  intent. 

As  is  very  well  said  by  Gushing,  0.  J.,  in  State 
V.  Lapage,  67  N.  H.  245,  at  296 :  *'  It  should  also  be 
remarked,  that  this  being  a  matter  of  judgment,  it  is 
quite  likely  that  courts  would  not  all  agree,  and  that 
some  courts  might  see  a  logical  connection  where 
others  could  not.  But  however  extreme  the  case  may 
be,  I  think  it  will  be  found  that  the  courts  have  always 
professed  to  put  the  admissibility  of  the  testimony  on 
the  ground  that  there  was  some  logical  connection  be- 
tween the  crime  proposed  to  be  proved,  other  than 
the  tendency  to  commit  one  crime,  as  manifested  by 
the  tendency  to  commit  the  other." 

Judge  Earl,  in  the  case  of  People  v.  ShiUmant  re- 
ported in  a  note  to  Mayer  v.  People,  80  N.  Y,  864,  at  875, 
states  as  follows :  **  But  there  is  one  general  rule 
which  must  apply  to  all  such  cases.  There  must  be  in 
the  transaction  thus  sought  to  be  proved  some  relation 
to  or  connection  with  the  main  transaction ;  that  is, 
they  must  show  a  common  motive  or  intent  running 
through  all  the  transactions,  or  they  must  be  such  as 
in  their  nature  to  show  guilty  knowledge  at  the  time 
of  the  main  transaction.** 

And  in  the  case  of  Mayer  v.  People^  supra,  which 
was  the  case  of  an  indictment  for  obtaining  goods  by 
false  pretenses,  Rapallo,  J.,  in  speaking  of  the  admis- 
sibility of  testimony  of  this  nature  upon  the  question 
of  intent,  said  '*  that  when  the  representations,  their 
falsity,  and  the  knowledge  of  the  accused  that  they 
were  false,  is  established  by  competent  testimony,  the 
allegation  that  they  were  made  with  intent  to  defraud 
may  be  supported  by  proof  of  dealings  by  the  accused 
with  parties  other  than  the  complainant  which  tend 
to  show  a  fraudulent  scheme  to  obtain  property  by 
devices  similar  to  those  practiced  upon  him,  provided 
tbe  dealings  are  sufficiently  connected  in  point  of  time 
and  character  to  authorize  an  inference  that  the  pur- 


chase from  the  complainant  was  made  in   pursnanoe 
of  the  same  general  transaction.** 

Under  such  conditions,  and  guided  by  such  rules,  it 
does  not  seem  to  me  that  this  evidence  by  Pottle  was 
so  connected  legitimately  with  the  main  transaction  — 
that  of  the  alleged  bribery  of  Fullgraff  —  as  in  any  way 
to  characterize  the  intent  with  which  the  money  was 
alleged  to  have  been  paid  Fullgraff,  in  any  other  sense 
than  the  evidence  tends  to  show  capacity  upon  the 
part  of  the  prisoner  to  commit  the  crime  because  be 
had,  months  before,  attempted  to  commit  one  of  a 
similar  nature,  with  another  person,  for  the  purpose 
of  accomplishing  another  act.  It  is  a  very  general  and 
extremely  broad,  and  I  think  a  dangerous  ground 
upon  which  to  claim  the  admissibility  of  evidence  of 
this  character,  to  say  that  it  tends  to  show  that  the 
prisoner  was  so  desirous  of  obtaining  a  railroad  on 
Broadway  that  he  was  willing  to  commit  a  crime  for 
the  purpose  of  securing  his  object.  It  seems  to  me  this 
is  nothing  more  than  an  attempt  to  show  that  the 
prisoner  was  capable  of  committing  the  crime  alleged 
in  the  indictment  because  he  had  been  willing  to 
commit  a  similar  crime  long  before,  at  another  place* 
and  for  the  purpose  of  accomplishing  the  commission 
of  another  act  by  a  different  person.  To  adopt  so 
broad  a  ground  for  the  purpose  of  letting  in  evldenee 
of  the  commission  of  another  crime,  is,  I  think,  of  a 
very  dangerous  tendency.  It  tends  necessarily  and 
directly  to  load  the  prisoner  down  with  separate  and 
distinct  charges  of  past  crime,  which  it  cannot  be  sup- 
posed he  is  or  will  be  in  proper  condition  to  meet  or 
explain,  and  which  necessarily  tends  to  very  gravely 
prejudice  him  in  the  minds  of  the  jury  upon  the  ques- 
tion of  his  guilt  or  innocence.  I  do  not  think  that 
evidence  of  the  kind  in  question,  and  in  such  a  case 
as  is  here  presented,  legitimately  tends  to  enlighten  a 
Jury  upon  the  subject  of  the  intent  with  which  money 
was  paid  many  mouths  thereafter  to  another  person, 
at  a  different  place,  and  to  accomplish  the  commission 
of  another  act.  It  throws  light  upon  that  intent  only 
as  it  tends  to  show  a  moral  capacity  to  commit  a  crime. 
It  gives  under  the  circumstances  entirely  too  wide  an 
opportunity  for  the  conviction  of  an  accused  person 
by  prejudice,  instead  of  by  evidence  showing  the 
actual  commission  of  the  crime  for  which  the  defend- 
ant is  on  trial. 

Upon  the  question  of  motive,  using  that  word  in  the 
sense  of  a  reason  why  the  prisoner  should  commit  the 
crime,  I  do  not  see  that  it  has  the  least  materiality  or 
bearing.  It  shows,  and  tends  to  show,  no  such  reason. 
It  only  tends  to  show  that  the  prisoner  took  an  in- 
terest in  the  inclusion  of  Broadway  In  the  bill  per- 
mitting railroad  tracks  to  be  laid  in  the  streets  of 
cities.  It  might  be  argued  therefore  that  he  took  an 
interest  in,  or  had  a  desire  for  a  railroad  in  that  street. 
As  a  reason  or  motive  for  such  desire,  the  evidence  in 
no  aspect  tends  to  enlighten  us.  By  the  passage  of 
the  act  of  1888,  the  prisoner  would  have  had  no  greater 
right  than  any  one  else  to  obtain  the  road.  Others 
could  compete  for  it  as  well  as  a  corporation  In  which 
he  was  interested.  Ko  reason  for  any  interest  in  this 
question  is  shown  by  this  evidence.  It  is  the  simple, 
bald  and  naked  proposition  which  the  evidence  is 
claimed  to  prove  the  interest  of  the  prisoner;  and 
this  interest  is  to  be  established  by  proof  of  the  com- 
mission of  a  crime  under  the  circumstances  detailed, 
and  months  before  the  commission  of  the  one  changed 
in  the  indictment.  This  cannot  be  said  to  prove,  or 
tend  to  prove,  a  motive  for  the  commission  of  the 
crime  in  question,  within  the  meaning  of  the  law,  and 
upon  the  question  of  mere  interest  or  desire  the  evi- 
dence is  too  remote  and  too  dangerous  to  be  permit- 
ted. 

One  of  the  cases  cited  upon  this  branch  of  the  argu- 
ment   was  that  of  Pierson  v.  Peo 
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There  the  prisoner  was  charged  with  murderiufl:  oue 
Withej,  who  was  a  married  man.  The  prisoner  was 
also  a  married  man.  Evidence  had  been  given  of  inti- 
mate relations,  though  not  necessarily  criminal,  l>e- 
tween  the  prisoner  and  Withey's  wife,  before  the 
death  of  the  deceased.  After  the  murder,  the  prisoner 
took  the  widow  and  her  sister  to  the  house  of  a  friend 
in  the  evening,  and  came  away  with  the  widow  late 
that  night  alone.  A  few  days  after  the  murder,  the 
prisoner  disappeared  from  the  neighborhood.  It  was 
then  proved  by  a  witness  from  Michigan,  who  was  a 
clergyman,  that  the  prisoner  and  the  widow  of 
Witbey  appeared  before  him  and  were  married,  and 
that  the  prisoner  declared  on  oath  before  him  that  he 
knew  of  no  legal  obstacle  to  his  marriage  with  the 
woman,  and  thereupon  he  married  them.  This  evi- 
dence was  objected  to  on  the  ground  that  it  had  no 
direct  or  material  bearing  upon  the  main  question  in 
the  case,  and  that  it  simply  tended  to  prejudice  the 
prisoner  by  proving  him  guilty  of  another  and  separate 
felony.  The  evidence  as  to  the  murder  was  cirum- 
stantial,  and  this  court  held  that  the  evidence  in  con- 
troversy was  proper,  for  the  purpose  of  proving  a  mo- 
tive for  the  murder.  In  that  case  the  evidence  showed 
a  direct  and  logical  connection  between  the  murder 
of  the  deoeased  and  its  perpetration  by  the  prisoner. 
It  showed  that  the  prisoner  had  a  passion  for  the  pos- 
session of  the  wife  of  the'  deceased,  and  that  for  the 
purpose  of  obtaining  possession  of  her  person,  he  did 
commit  the  crime  of  perjury  and  bigamy,  and  to  ac- 
complish this  possession  of  the  woman,  the  takiug-off 
of  the  woman*8  husband  was  an  obvious  necessity. 
The  motive  of  the  prisoner  was  the  desire  for  the  wo- 
man ;  and  the  strength  of  that  desire  —  in  other  words, 
the  strenicth  of  the  motive  which  impelled  the  murder 
—  was  shown  in  this  way. 

The  case  of  PtopU  v.  Wood^  8  Parker,  681,  was  also 
cited.  That  was  a  Special  Term  case,  which  arose 
upon  an  application  to  the  learned  justice  who  de- 
livered the  opinion  for  a  stay  of  proceedings  upon  the 
conviction  of  the  defendant  for  murder.  Evidence  had 
l>een  given  of  separate  and  distinct  felonies  committed 
by  the  prisoner  for  the  purpose  of  showing  motive  on 
his  part  in  the  killing  of  the  deceased.  The  learned 
court  held  that  the  evidence  was  admissible,  because 
it  tended  to  show  with  other  evidence  that  the  felo- 
nies were  part  of  a  single  transaction,  influenced  by  a 
single  motive  and  design  to  accomplish  a  single  object ; 
that  they  were  all  connected  by  unity  of  plot  and  de- 
sign, and  if  proved,  would  tend  to  show  the  motive 
which  actuated  the  prisoner  in  taking  the  life  of  the 
person  stated  in  the  indictment.  In  that  case  the  evi- 
dence tended  to  show  that  each  felonious  act  was  a 
necessary  oue  for  the  purpose  of  carrying  out  the 
main  object  which  then  existed  in  the  mind  of  the 
prisoner,  and  that  all  of  them  formed  but  one  transac- 
tion, and  were  connected  together  as  part  of  one 
whole.  Now  the  evidence  in  the  case  at  bar  was  of  no 
such  character.  At  the  time  of  its  alleged  occurrence 
no  law  had  been  passed.  It  did  not  appear,  and  could 
not  appear,  that  at  that  time  any  law  ever  would  be 
passed.  It  was  an  act  remote  in  point  of  time  different 
in  purpose,  and  of  an  entirely  separate  and  distinct 
matter,  forming  no  part  of  one  main  transaction,  and 
to  my  miud,  coming  nowhere  near  the  standard  for 
the  admissibility  of  such  evidence  pronounced  by  all 
the  cases  which  I  have  been  able  to  find.  The  case  of 
People  V.  StotiU  3  Parker,  672,  contains  the  same  gen- 
eral principles.  There  the  evidence  was  admitted  to 
the  effect  that  the  prisoner  was  seen  in  bed  with  the 
wife  of  the  man  he  was  charged  with  murdering,  al- 
though such  wife  was  also  the  prisoner's  sister,  and  it 
was  admitted  as  furnishing  a  motive  for  the  prisoner 
to  get  the  husband  out  of  the  way. 

I  have  looked  at  the  other  cases  referred  to  by  the 


learned  counsel  for  the  prosecution,  and  find  that  they 
come  under  the  designation  of  one  or  the  other  of  the 
classes  already  referred  to. 

Com.  V.  Tuckermauj  10  Gray,  173,  199,  was  a  case  of 
embezzlement;  and  evidence  of  other  embezzlements 
from  the  same  party  during  a  serious  of  years,  and 
contained  in  a  statement  made  by  the  prisoner,  was 
admitted. 

Com.  V.  McCarthy,  119  Mass.  354,  was  an  Indictment 
for  arson.  To  prove  th^  intent  of  the  prisoner,  evi- 
dence was  received  that  on  two  prior  occasions  the 
prisoner  had  set  fire  to  a  shed  ten  feet  distant  from  the 
building  destroyed,  and  connected  therewith  by  a 
flight  of  stairs.  This  had  a  direct  tendency  to  prove 
that  the  firing  was  not  accidental,  but  intentional  and 
felonious. 

Com.  V.  Bradford,  128  Mass.  42,  was  an  indictment 
for  adultery.  Evidence  of  improper  familiarity  be- 
tween the  defendant  and  the  same  woman,  shortly  be- 
fore the  act  in  question,  was  admitted.  The  evidence 
was  admitted  on  the  ground  that  Intimacy,  and  these 
acts  of  familiarity,  with  the  same  woman,  had  a  ten- 
dency to  establish  the  fact  of  the  adultery  charged  in 
the  indictment.  Evidence  tending  to  show  previous 
acts  of  indecent  familarity  would  have  a  tendency  to 
prove,  in  the  case  of  the  same  woman,  of  course  a 
breaking  down  of  all  the  safeguards  of  self-respect  and 
modesty,  and  hence  a  gradual  preparation  of  the  wo- 
man to  lend  herself  to  the  commission  of  the  crime. 

The  case  of  Pkople  v.  0*Sullivan,  104  N.  Y.  481, 
forms  no  precedent  for  the  admission  of  the  evidence 
in  this  case.  We  simply  held,  that  upon  the  trial 
of  the  defendant  for  the  crime  of  rape,  it  was  com- 
petent to  prove  that  he  had  attempted  to  commit 
the  same  crime  upon  the  same  woman  a  short  time 
prior  thereto.  It  was  put  upon  the  ground,  that  upon 
the  trial  of  a  person'for  a  particular  crime,  it  is  always 
competent  to  show  upon  the  question  of  his  guilt,  that 
he  had  made  an  attempt  at  some  prior  time,  not  too 
remote,  to  commit  the  same  offense.  It  was  said 
further,  that  it  would  be  incompetent  to  prove  that 
the  defendant  had  committed,  or  attempted  to  com- 
mit a  rape  upon  any  other  woman.  And  it  was  stated, 
that  upon  the  trial  of  prisoner  for  murder,  it  Is  com- 
petent to  show  that  he  had  made  previous  attempts  or 
threats  to  kill  his  victim ;  and  hence  upon  the  same 
principle,  it  was  held  that  when  charged  with  rape  it 
was  competent  to  show  that  the  defendant  had  previ- 
ously declared  his  intention  to  commit  the  offense,  or 
made  an  unsuccessful  attempt  to  do  so. 

In  the  case  of  Com.  v.  Abbott,  130  Mass.  472,  upon  an 
indictment  for  murder,  proof  was  offered  on  the  part 
of  the  prisoner  of  former  ill  feeling  of  the  husband  of 
the  deceased  toward  the  deceased.  It  was  rejected  as 
too  remote  and  disconnected  with  the  crime  charged; 
particularly  as  there  was  evidence  of  the  parties  living 
together  on  good  terms  long  subsequent  to  the  time 
of  this  alleged  ill  feeling.  This  Is  certainly  no  prece- 
dent for  the  admission  of  the  evidence  in  question  in 
the  case  at  bar. 

In  Com.  V.  J(Uik8on,  132  Mass.  16,  the  prisoner  was 
indicted  for  selling  property  by  false  representations, 
under  the  Massachusetts  statute.  Evidence  of  sales  of 
other  property  of  a  like  nature  to  other  persons,  under 
representations  proved  false,  was  admitted,  for  the 
purpose  of  showing  the  intent  with  which  the  rep- 
resentations in  question  were  made.  The  Supreme 
Court  of  Massachusetts  held  that  the  evidence  was  in- 
admissible, and  that  for  the  error  of  its  admission  a 
new  trial  should  be  granted.  The  case  is  cited  only 
for  the  purpose  of  quoting  the  opinion  of  the  court 
upon  the  danger  of  this  kind  of  evidence.  Devens,  J., 
writing  the  opinion,  said  that  '*  the  other  statements 
made  by  the  defendant  at  other  times  as  to  the  other 
animals  which  he  sold  might  have  been  false,  while 
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those  made  in  the  oafte  for  which  he  was  tried  were 
uot.  The  trausaotion  formed  no  part  of  a  single 
scheme  or  plan,  any  more  than  the  various  robberies 
of  a  thief.  They  were  entered  upon  as  from  time  to 
time  he  might  succeed  in  entrapping  credulous  or  un- 
wary persons.  Even  if  they  were  transactions  of  the 
same  general  character,  they  differed  in  all  their  de- 
tails; and  the  defendant  was  compelled  to  defend 
himself  against  three  distinct  charges  in  addition  to 
the  one  for  which  alone  he  was  indicted.  Evidence 
of  the  commission  of  other  orifties  by  a  defendant  may 
deeply  prejudice  him  with  a  Jury,  while  it  does  not 
legally  bear  upon  his  case.  It  certainly  would  not  be 
competent,  in  order  to  show  the  intent  with  which 
one  entered  a  house,  or  took  an  article  of  personal 
property,  to  prove  that  he  had  committed  a  burglary 
or  larceny  at  another  time.'*  He  further  said,  in  the 
same  case:  ** The  objections  to  the  admission  of  evi- 
dence as  to  other  transactions,  whether  amounting 
to  indictable  crimes  or  not,  are  very  apparent.  Such 
evidence  compels  the  defendant  to  meet  charges  of 
which  the  indictment  gives  him  no  information,  con- 
fuses him  in  his  defense,  raises  a  variety  of  issues,  and 
thus  diverts  the  attention  of  the  jury  from  the  one 
immediately  before  it,  and  by  showing  the  defendant 
to  have  been  a  knave  on  other  occasions,  creates  a 
prejudice  which  may  cause  injustice  to  be  done  him." 
I  think  the  remarks  are  very  pertinent  in  this  case. 
The  reasoning  herein  leads  to  the  exclusion  of  evidence 
as  to  past  offenses,  such  as  Pottle's  evidence  tends  to 
prove,  whether  it  is  directed  toward  proving  the 
bribery  of  clerks  to  committees  or  members  of  the 
LegUlature  of  1883  or  1884. 

Upon  the  same  basis,  it  is  difficult  to  see  the  mate- 
riality or  admissibility  of  the  evidence  that  the  pris- 
oner, after  the  passage  of  the  act  of  1884,  paid  to 
Phelps  the  150,000  as  testified  to  by  Phelps.  The  evi- 
dence, it  can  be  seen,  had  a  tendency  to  greatly  pre- 
judice the  prisoner  upon  the  Issue  of  his  guilt  of 
bribing  FuUgraff,  while  wholly  inadmissible  for  any 
such  purpose;  audit  would  seem  to  be  quite  ques- 
tionable to  admit  it  for  the  purpose  of  proving  an  in- 
terest in  a  Broadway  railroad,  about  which  there 
could  be  and  was  no  dispute  or  contradiction.  We 
call  attention  to  the  question  without  absolutely  de- 
ciding it. 

We  are  quite  clear  that  errors  have  been  committed 
by  the  admission  of  evidence,  in  this  case,  at  war  with 
the  well-settled  law  on  the  subject.  That  law  must 
protect  all  who  come  within  its  sphere,  whether  the 
person  who  invokes  its  protection  seems  to  be  sorely 
pressed  by  the  weight  of  the  inculpatory  evidence  in 
the  case  or  not.  It  cannot  alter  for  the  purpose  of 
securing  the  conviction  of  one  who  may  be  called  or 
regarded  as  a  great  criminal,  and  yet  be  invoked  for 
the  purpose  of  sheltering  an  innocent  man.  In  the  eye 
of  the  law,  all  are  innocent  until  convicted  in  accord- 
ance with  the  forms  of  law,  and  by  a  close  adherence 
to  its  rules. 

For  the  reasons  above  given,  as  well  as  upon  all  the 
grounds  so  well  stated  in  the  learned  opinion  of  my 
brother  Danforth,  I  am  in  favor  of  reversing  this 
conviction,  and  granting  a  new  trial. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 
Constitutional  LAW  —  titlbsof  laws— objsots 

■MBRACBD  ~  effect  OF  TAX  DEED  —  HIOHWATS  — 
TAXATION  —  LIABILITY  OF  NON-RESIDENT  LANDS  — 
SALE  —  PROGEBDINQS  —  REPEAL  OF  STATUTE  —  VALID- 
ITY —  PRESUMPTION  FROM  LAPSE  OF  TIME  —  ASSESS- 
MENT —  ENTRY  OF  —  OMISSION  OF  DOLLAR-SIGN  — 
DATE  OF  WARRANT  —  NUMBER  OF  DI8TBI0T.— (1)  New 


York  act  of  1882,  chap.  287,  entitled  "An  act  to  amend 
chapter  229  of  the  Laws  of  1870,  entitled  *An  act  in 
reference  to  the  collection  of  taxes,'"  in  certain  coun- 
ties, and  making,  under  certain  circumstances,  the 
conveyances  of  the  comptroller  and  treasurer  ot  the 
lands  in  the  said  counties  conclusive  euidence  of  title, 
is  not  in  violation  of  Const.  N.  Y.,  art.  3,  §  16,  which 
provides  that  **  no  local  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  embraced  in  its  title," 
nor  in  violation  of  Const.  N.  Y.,  art.  1,  S  6,  which  pro- 
vides that  no  person  shall  be  deprived  of  life,' liberty, 
property  without  due  process  of  law.  (2)  Laws  N.  Y., 
1836,  chap.  154,  $  1,  providing  that  '*  the  real  property  of 
non-resident  owners,  improved  or  occupied  by  a  ser- 
vant or  agent,  shall  be  subjeet  to  assessment  of  high- 
way labor,  and  at  the  same  rate  as  real  property  of 
resident  owners,"  does  not  exempt  from  such  tax  non- 
resident lands  not  so  occupied,  nor  does  it  repeal  § 
19,  pt.  1,  tit.  1,  chap.  16,  art.  2,  which  made  all  non- 
resident lands  pierced  by  or  adjacent  to  a  road,  asses- 
sable for  highway  labor.  (3)  Act  N.  Y.,  April  10, 1860, 
repealed  Rev.  St.,  pt.  1,  tit.  8,  chap.  13,  arts.  2,  3,  rela- 
ting to  the  assessment  and  collection  of  taxes,  but 
with  the  proviso  that  such  repeal  should  not  affect 
**  any  tax  levied  or  assessed  prior  to  the  year  1849,  nor 
any  proceeding  for  the  collection  thereof  by  a  sale  of 
the  lands  taxed,  or  otherwise,"  and  changed  the  pro- 
ceeding^ for  the  collection  of  non-resident  taxes  by 
taking  from  the  comptroller  the  authority  to  make 
the  sale,  and  giving  it  to  the  treasurer.  HeZd,  that  a 
sale  made  by  the  treasurer  in  1852,  pursuant  to  the  act 
of  1850,  for  taxes  levied  in  1849,  but  returned  to  the 
comptroller  before  April  10. 1850,  was  valid.  (4)  In  an 
action  of  ejectment,  plaintiff  contested  defendant's 
title,  which  was  acquired  at  a  tax  sale  in  1852,  for  the 
reason  (1)  that  the  assessors  did  not  sign  the  judgment- 
roll  as  required  by  statute,  though  they  did  sign  the 
certificate  attached  thereto ;  (2)  that  in  that  part  of 
the  certificate  which  relates  to  the  mode  of  valuation 
the  words  '*  solvent  creditor"  appeared,  instead  of 
*' solvent  debtor;**  (3)  that  the  assessment  was  not 
verified  at  the  proper  time ;  (4)  that  the  treasurer's 
notice  of  the  tax  sale  was  not  delivered  to  the  printer 
until  after  the  time  provided  by  law,  though  other- 
wise sufficient.  Heldy  that  these  defects  were  not 
jurisdictional,  and  were  cured  by  Act  N.  Y.,  1882, 
chap.  287,  which  provides  that  when  fifteen  years  have 
elapsed  since  such  sale  of  unoccupied  and  unimproved 
lands,  belonging  to  non-resident,  the  sale  and  all  pro- 
ceedings shall  be  deemed  to  have  been  regular.  (5) 
Rev.  Stat.  N.  Y.,  pt.  1,  tit.  2,  chap.  13,  art.  3,  §  83,  pro- 
vides that  the  county  board  shall  set  down  in  the 
assessment-roll,  opposite  the  valuations  of  real  and 
personal  estate,  **  the  respective  sums  in  dollars  and 
cents,  to  be  paid  as  tax  thereon."  Held,  that  a  tax 
set  down  in  the  proper  column,  but  without  the 
dollar-sign,  was  not  for  that  reason  invalid.  (6)  Rev. 
Stat.  N.  Y.,  do  not  require  that  the  date  of  the  com- 
missioner's warrant  or  the  number  of  the  road-district 
shall  appear  upon  the  assessment  roll,  to  make  a  high- 
way tax  valid.  Nov.  29.  1887.  Ensiofi  v.  Barse. 
Opinion  by  Finch,  J. 

CONTRAOT  —  REFUSAL  TO    PERFORM  —  DKlfAND. — 

Plaintiff  and  defendant  entered  into  a  contract  by 
which  defendant  was  to  furnish  plaintiff  certain  ma- 
chines, and  in  default  pay  a  sum  of  money.  The  eon- 
tract  provided  that  If  defendant  failed  to  deliver  the 
machines  within  thirty  days  after  demand  by  plain- 
tiff, then  the  money  should  be  due.  A  short  time  after 
making  the  con  tract,  defendant  refused  to  mannfac- 
facture  and  deliver  the  machines.  Held,  that  the  re- 
fusal by  the  defendant  being  absolute,  the  plaintiff 
was  relieved  of  the  obligation  to  make  demand  for  the 
machines,  and  the  money  became  d^at  onioe.  ^  Shaw 
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▼.  Insurance  Co.,  69  N.  Y.  286.  Nov.  29.  1887.  BoHu- 
son  V.  FraiUc.    Opiuiou  per  Curiam. 

Corporations  —  dissolution  —  appointment  of 
RBOBiTBR  —  action  bt  CORPORATION.—  In  an  aotiou 
ou  a  promissory  note  broaght  in  the  name  of  a  foreign 
corporation,  the  plaintiff  proved  the  appointment  of 
the  receiver,  and  then  introduced  in  evidence  the 
Btatate  of  the  foreign  State  authorizing  the  appoint- 
ment of  a  receiver  ou  the  dissolution  of  a  corporation. 
Held,  that  the  effect  of  the  evidence  was  to  show  that 
the  corporation  was  dissolved,  and  therefore  was  not 
the  real  party  in  interest,  and  the  action  was  properly 
dismissed.  Nov.  29, 1887.  Merchants'  Loan  A  Trust 
Co,  V.  Clair,    Opinion  per  Curiam. 

MaSTRR  and  SERVANT  —  ]f?BOI«IQRNCB  —  DXTBOTIVB 

APPLiANCRS  — i«iTMBRR  CARa— (1)  The  stalces  of  a 
lumber  car  are  constltuteut  parts  of  a  car,  within 
the  meaning  of  Acts  N.  Y.,  1850,  chap.  140,  which  re- 
quiree  railroad  companies  to  carry  lumber,  and  pro- 
vide special  oars  for  that  purpose;  and  if  the  com- 
pany allows  the  shipper  to  supply  the  car  with  defec- 
tive stalces,  it  is  liable  for  injuries  caused  to  a  bralce- 
man  by  their  breaking.  (2)  In  an  action  for  damages 
sustained  by  plaintiff  by  reason  of  the  unsound  con- 
dition of  a  stake  on  a  lumber  car,  defendant  claimed 
ttiat  as  the  system  under  which  states  were  furnished 
by  the  shipper  was  known  to  plaintiff,  he  took  the 
risks  and  consequences  of  such  system.  Held,  that  the 
evidence  showed  no  system,  but  that  if  the  company 
delegated  duties  which  it  should  have  performed  to 
the  shipper,  it  Is  equally  responsible  for  his  negligence 
(8)  The  defendant  contended,  tbat  even  if  the  stake' 
by  the  breaking  of  which  plaintiff  was  thrown  off  a 
lumber  car  and  Injured,  was  within  the  rule  requiring 
the  master  to  exercise  reasonable  care  In  providing 
safe  appliances,  it  was  still  not  liable,  as  the  negligence 
was  that  of  the  shipper  or  plaintliTs  co-employees  In 
loading  the  ear.  Held,  that  as  the  load  might  have 
been  removed  without  remedying  the  defect,  the  de- 
fect wan  in  the  car,  and  defendant  was  liable.  (4)  The 
evidence  showed  that  a  stake  used  was  of  very  poor 
white  brash  wood,  partly  decayed,  and  that  defendant 
had  been  negligent  In  providing  no  rules  requiring  :ii- 
spectlon  of  such  stakes  and  loads,  and  that  there  was 
but  casual  inspection  by  the  station  agent.  Plain- 
tiff was  nonsuited.  Held,  error.  Nov.  29,  1887. 
Bushby  v.  New  York,  L.  E.  &  W.  R.  Co.  Opinion  by 
Dauforth,  J. 

STATUTB  op  UMITATIONS  —  ACKNOWIiBDGMENT  IN 
WRITING— ORDER  — UABILITY  — PAYMENT     OUT    OF 

rmrD. — (1)  Code  N.  Y.,  8  396,  provides  that  an  acknowl- 
edgment In  writing,  signed  by  the  party  to  be  charged, 
shall  be  necessary  to  take  a  case  out  of  the  operation 
of  the  statute  of  limitations.  Defendant,  being  in- 
debted to  plaintiffs,  gave  them  orders  on  a  third  party 
for  the  amount  of  the  debt.  Held,  that  the  orders 
were  such  an  acknowledgment  of  the  debt  as  would 
continue  It  six  years  from  their  date.  When  one  de- 
livers to  another  an  order  on  a  third  person  to  pay  a 
specified  sum  of  money  to  the  person  to  whom  the 
order  Is  given,  the  natural  Import  of  the  transaction 
is  that  the  drawee  is  indebted  to  the  drawer  in  the 
sum  mentioned  in  the  order,  and  that  it  was  given  to 
the  payee  as  a  means  of  paying,  or  securing  the  pay- 
ment of  his  debt.  In  others  words,  it  implies  the  re- 
lation of  debtor  and  creditor  between  the  parties  to 
the  extent  of  the  sum  specified  in  the  order,  and  a 
willingness  on  the  part  of  the  debtor  to  pay  the  debt. 
The  transaction  may  be  consistent  with  a  different  re- 
lation and  another  purpose,  but  in  the  absence  of  ex- 
planation, that  Is  its  natural  and  ordinary  meaning. 
See  Bogert  v.  Morse,  1  N.  Y.  377.  The  decisions  as  to 
what  is  a  sufilclent  acknowledgment  of  a  debt  to  take 


it  out  of  the  statute  are  very  numerous,  and  not  al- 
together harmonious.  It  seems  to  be  the  general  doc- 
trine that  the  writing,  in  order  to  constitute  an 
acknowledgment,  must  recognize  an  existing  debt, 
and  that  It  should  contain  nothing  Inconsistent  with 
an  Intention  on  the  part  of  the  debtor  to  pay  It.  But 
oral  evidence  may  be  resorted  to,  as  In  other  cases  of 
written  instruments,  In  aid  of  the  interpretation. 
Consistently  with  this  rule,  it  has  been  held  that  oral 
evidence  is  admissible  to  Identify  the  debt  and  its 
amount,  or  to  fix  the  date  of  the  writing  relied  upon 
as  an  acknowledgment,  when  these  circumstances  are 
omitted  (Kincald  v.  Archibald,  73  N.  Y.  189;  Lech^ 
merev.  Fletcher,  8  Tyrw.  450;  Bird  v.  Gammon,  8 
Blng.  N.  C.  883),  or  to  explain  ambiguities  (1  Smith 
Lead.  Cas.  960,  and  cases  cited).  (2)  Defendant,  being 
Indebted  to  plaintiffs,  gave  them  written  orders  on  a 
third  party  for  the  amount  of  the  debt,  but  abandon- 
ing the  contract  with  the  third  party,  the  orders  were 
not  paid.  Held,  that  the  orders  were  not  conditional, 
in  the  sense  that  the  debt  was  to  be  paid  only  out  of 
the  funds  in  the  hands  of  the  drawee,  and  upon  his 
failure  to  pay,  the  defendant  was  liable  under  his 
general  obligation.  Wlnchell  v.  Hicks,  18  N.  Y.  558; 
Smith  V.  Ryan,  66  id.  352.  Nov.  29,  1887.  Manchester 
V.  Braender.    Opinion  by  Andrews,  J. 

Taxation  —  corporations  —  capital  stock  — 
valuation  op  — review  of  assessment.-  (1)  the 
manner  of  ascertaining  the  value  of  the  capital  stock 
of  a  corporation,  for  the  purposes  of  assessment.  Is  left 
to  the  judgment  of  the  assessors,  who  may  resort  to 
all  usual  tests;  and  when  the  commissioner  took  the 
book  value  as  the  actual  value  of  the  stock,  their 
assessment  will  be  upheld,  although  they  appeared  to 
have  erred  in  their  judgment.  (2)  By  virtue  of  Laws 
N.  Y.,  1880,  chiip.  209,  entitled  *'An  act  to  provide  for 
the  review  and  correction  of  illegal,  erroneous 
and  unequal  assessment,"  an  assessment  is  subject 
to  review  In  the  Supreme  Court  of  that  State,  if  it  is 
found  to  be  'Mllegal,  erroneous,  or  unequal,'*  and 
when  an  assessment  violates  no  absolute  rule  of  law, 
it  is  subject  to  no  review  except  as  prescribed  by  law, 
and  the  Court  of  Appeals  has  no  power  to  interfere. 
Dec.  18, 1887.  People,  ex  rel  Knickerbocker  Fire  Ins. 
Co.,  V.  Coleman.    Opinion  by  Earl  J. 

Trusts  —  to  secure  time  payments  —  anticipa- 
tion.—  A  trustee,  under  a  mortgage  for  the  beneflt  of 
Infants  securing  payments  at  times  stated,  has  no 
authority  to  receive  payment  in  anticipation  of  the 
time  expressed  in  the  mortgage ;  and  where  he  executes 
a  discharge  before  the  trusts  expressed  could  have 
been  performed,  it  is  of  no  effect  as  against  the  in- 
fants, and  such  mortgage  being  duly  recorded,  pur- 
chasers of  the  land  for  valuable  consideration,  after 
the  mortgage  bad  been  discharged,  are  charged  with 
notice  of  the  terms  of  the  trust  set  out  in  it.  Field  v. 
Sohieffelin,  7  Johns.  Ch.  150.  and  other  similar  cases 
cited  by  the  appellant,  apply  only  where  a  trustee  or 
guardian  has  a  power  of  disposition  of  the  estate,  and 
may  exercise  it  in  his  discretion.  This  power  Doming 
did  not  possess.  The  discharge  was  in  contravention 
of  the  trust,  and  therefore  in  fraud  of  the  beneficiaries 
for  whom  the  trust  was  created.  By  Its  very  terms, 
the  mortgage  was  to  be  a  security,  not  only  for  the 
payment  of  the  money,  but  to  remain  such  security 
for  the  payment  of  money  at  specific  times  during  the 
plaintiff's  minority.  The  defendants  knew  this,  and 
knew  also,  that  the  time  when  the  trustee  was  author- 
ized to  receive  payment  had  not  arrived.  His  power 
was  limited  by  the  terms  of  the  mortgage,  and  his  ap- 
parent authority  was  his  real  authority.  He  had  no 
power  to  vary  its  terms,  nor  receive  payment  In  an- 
tloipntion  of  the  times  fixed  by  the  mortgage.  His 
declaration  or  certificate  that  he  had^  been  paid  was 
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therefore  of  no  avail,  aKainst  the  express  provisions  ot 
the  iustrument  by  which  his  power  was  defined.  In 
ease  of  default  on  the  part  of  the  mortgaf^or  in  paying, 
the  mortgagee  might,  as  the  appellant  says,  foreclose, 
for  power  to  do  so  is  expressly  given  by  the  mortgage; 
but  whether  the  security  for  future  payments  would 
then  be  found  in  the  decree,  or  otherwise,  would  de- 
pend on  circumstances  not  pertinent  to  the  present 
inquiry.  Nov.  29, 1887.  McPhenon  v.  Rollins,  Opin- 
ion by  Dauforth,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

Banks— NATIONAL— TRANSFER  OF  STOCK— LIABIL- 
ITY OF  ASSIGNOR.— On  the  sale  of  shares  in  anatioual 
bank  the  name  of  the  assignee  had  not  been  inserted 
in  the  blanlc  left  for  that  purpose  in  the  transfer  book 
of  the  bank,  and  in  consequence  the  assignors  were 
compelled,  in  a  suit  brought  by  a  receiver,  to  contrib- 
ute, as  owners  of  such  shares,  toward  the  liabilities 
of  the  bank.  The  assignors  then  brought  suit  in  a 
Federal  court  against  their  assignee  to  recover  the 
money  so  paid.  Held,  that  the  action  was  not  within 
the  jurisdiction  of  the  Federal  court,  as  it  was  not 
brought  to  enforce  any  liability  existing  under  the 
National  Banking  Act,  nor  growing  out  of  the  bank- 
iiig  law,  which  imposes  no  duty  on  an  assignee  of 
shares  to  register  his  ownership  for  the  protection  of 
his  assignor.  Dec.  5,  1887.  Lesaaasier  v.  Kennedy. 
Opinion  by  Waite,  C.  J. 

Carrier— MISDELIVERY  of  freight- presenta- 
tion OF  BILL  OF  lading. — Actlou  against  a  railroad 
company  by  the  assignee  of  freight  receipts  to  recover 
for  the  misdelivery  of  live-stock  to  parties  whom  de- 
fendants had  been  directed  to  notify  of  the  arrival  of 
the  property,  but  who  presented  no  bill  of  lading  or 
order  of  the  consignee.  It  was  not  shown  that  plain- 
tiff or  the  shipper  had  any  knowledge  that  it  had  been 
the  common  practice  of  defendants  to  so  deliver  for- 
mer shipments  between  the  same  parties.  Held,  that 
defendant  was  liable  for  the  value  of  the  stock.  The 
duty  of  a  common  carrier  is  not  merely  to  carry  safely 
the  goods  intrusted  to  htm,  but  also  to  deliver  them 
to  the  party  designated  by  the  terms  of  the  shipment, 
or  to  his  order,  at  the  place  of  destination.  There  are 
no  conditions  which  would  release  him  from  his  duty, 
'  except  such  as  would  also  release  him  from  the  safe 
carriage  of  the  goods.  The  undertaking  of  the  car- 
rier to  transport  goods  necessarily  includes  the  duty 
of  delivering  them.  A  railroad  company,  it  is  true,  is 
not  a  carrier  of  live-stock  with  the  same  responsibili- 
ties whicb  attend  it  as  a  carrier  of  goods.  The  nature 
of  the  property,  the  inherent  difficulties  of  its  safe 
transportation,  and  the  necessity  of  furnishing  to  the 
animals  food  and  water,  light  and  air,  and  protecting 
them  fromiujuringeach  other,  impose  duties  in  many 
respects  widely  different  from  those  devolving  upon  a 
mere  carrier  or  goods.  The  most  scrupulous  care  in 
the  performance  of  his  duties  will  not  always  secure 
the  carrier  from  loss.  But  notwithstanding  this  dif- 
ference in  duties  and  responsibilities,  the  railroad 
company,  when  it  undertakes  generally  to  carry  such 
freight,  becomes  subject,  under  similar  couditious,  to 
the  same  obligations,  so  far  as  the  delivery  of  the  ani- 
mals which  are  safely  transported  is  concerned,  as  in 
the  case  of  goods.  They  are  to  be  delivered  at  the 
place  of  designation  to  the  party  designated  to  receive 
them,  if  he  presents  himself,  or  can  with  reasonable 
efforts  be  found,  or  to  his  order.  No  obligation  of 
the  carrier,  whether  the  freight  consists  of  goods  or 
of  live-stock,  is  more  strictly  enforced.  Forbes  v. 
Boston  &  L.  Co.,  133  Mass.  154;   McEntee  v.  Steam- 


boat Ck).,  45  N.  Y.  34.  If  the  consignee  is  absent  from 
the  place  of  destination,  or  cannot  after  reasonable 
inquiries  be  found,  and  no  one  appears  to  represent 
him,  the  carrier  may  place  the  goods  in  a  warehouse 
or  store  with  a  responsible  person  to  be  kept  on  ao- 
count  of  and  at  the  expense  of  the  owner.  He  cannot 
release  himself  from  responsibility  by  abandoning  the 
goods  or  turning  them  over  to  one  not  entitled  to  re- 
ceive them.  Fish  v.  Newton,  1  Denio,  45.  If  the 
freight  consist,  as  in  this  case,  of  live-stock,  the  car- 
rier will  not,  under  the  circumstances  mentioned — 
that  is,  when  the  consignee  is  absent,  or  cannot  after 
reasonable  inquiries  be  found,  and  no  one  appears  to 
represent  him— relieve  himself  from  responsibility  b^ 
turning  the  animals  loose.  He  must  place  them  in  some 
suitable  quarters  where  they  can  be  properly  fed  and 
sheltered,  under  the  charge  of  a  competent  person  as 
his  agent,  or  for  account  and  at  the  expense  of  the 
owner.  Turning  them  loose  without  a  keeper,  or  de- 
livering them  to  one  not  entitled  to  received  them, 
would  equally  constitute  a  breach  of  duty  for  which 
he  could  be  held  accountable.  These  principles 
are  firmly  established  by  the  adjudged  oases,  and  rest 
upon  obvious  grounds  of  justice.  Aug.  Carr.,  $  291- 
The  railroad  company,  defendant  below,  should  there- 
fore have  given  necessary  instruction  to  the  drove- 
yard  company,  which  was  its  agent  for  the  custody 
and  care  of  the  cattle,  respecting  their  delivery— that 
it  should  be  made  only  upon  the  order  of  the  con- 
signee, who  was  also  the  owner  and  shipper.  The 
joint  way-bills  given  by  the  two  companies  at  Wav- 
erly,  equally  with  the  original  receipts  given  at  Chi- 
cago, disclosed  the  name.  Those  Joint  way-bills  were 
for  the  guidance  of,  and  were  used  by,  the  conductors 
of  both  companies.  The  Thames.  14  Wall.  98.  The 
direction  on  the  receipts  given  at  Chicago,  and  on  the 
way-bills  of  the  first  shipment  from  Waverly,  to  **  no- 
tify J.  &  W.  Blaker."  in  no  respect  qualified  the  duty 
of  the  carrier  to  deliver  the  animals  to  the  order  of 
the  consignee.  If  they  were  consignees,  the  direction 
to  notify  them  would  be  entirely  unnecessaiy,  be- 
cause the  duty  of  the  carrier  is  to  notify  the  con- 
signee on  the  arrival  of  goods  at  their  place  of  des- 
tination. Furman  v.  Railway  Co.,  106 N.  T.  579;  Bank 
V.  Bissell,  72  id.  615.  It  is  true  that  the  original  re- 
ceipts only  bound  the  Michigan  Central  Railroad 
Company  to  carry  safely  the  animals  on  its  own  rosd, 
and  deliver  them  safely  to  the  next  connecting  line. 
Myrick  v.  Railroad  Co.,  107  U.  S.  102.  But  the  last 
carrier  in  the  connecting  lines  was  bound  to  deliver 
the  animals  at  the  place  of  destination,  and  to  the 
consignee  there,  or  to  his  order,  if  they  were  made 
known  to  it  on  receiving  the  freight  from  the  preced- 
ing connecting  company.  In  this  case  there  is  no 
question  that  the  company  had  such  knowledge  when 
the  cattle  were  received.  The  destination  and  the 
name  of  the  consignee  appear  upon  the  way-bills  given 
at  Waverly.  There  were  only  two  places  at  which  the 
cattle  were,  on  their  way  from  Chicago,  reshipped— 
that  is,  taken  from  the  cars,  and  after  a  short  inter- 
val of  rest  replaced.  Waverly  was  one  of  these  places, 
and  when  they  were  reshipped  there  these  way-bills, 
with  a  designation  of  the  destination  and  consignee  of 
the  cattle,  were  made  out.  The  indorsement  by  Myr- 
ick to  the  plaintiff,  the  Commercial  National  Bank  of 
Chicago,  of  the  receipts,  taken  on  the  shipment  of  the 
cattle,  transferred  their  title,  and  gave  to  the  bank 
the  right  to  their  possession,  and  if  necessary  io|6eil 
them  for  the  payment  of  ihe  drafts.  The  fact  that 
the  railroad  company  at  Philadelphia  had  been  in  the 
habit  of  delivering  cattle  transported  by  it  to  the 
Blakers  through  the  drove-yard  company,  without  re- 
quiring the  production  of  any  bill  of  lading  or  receipt 
of  the  carrier  given  to  the  shipper,  or  any  authority 
of  the  shipper,  in  uo  respect  relieves  the  oompaoy 
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from  liability  for  the  cattle  iu  this  case.  It  was  DOt 
•bown  that  the  shipper,  or  the  bank  which  took  the 
draft  against  the  shipment,  or  Its  correspondent  at 
Newtown,  in  PennsylTania,  had  any  knowledge  of  the 
practice,  and  therefore  if  any  force  can  be  given  to 
•ooh  a  practice  in  any  case,  it  cannot  be  given  in  this 
case,  where  the  party  soaght  to  be  affected  had  no 
knowledge  of  its  existence.  In  Bank  v.  Bissell,  above 
cited,  the  defendants  offered  to  prove  a  custom  in 
New  York  to  deliver  property  under  bills  of  lading  to 
the  person  who  was  to  have  notice  of  its  arrival.  The 
evidence  was  rejected,  and  the  Court  of  Appeals  held 
that  there  was  no  error  in  its  rejection,  stating  that  if 
the  custom  were  established,  it  could  not  subvert  a 
positive,  unambiguous  contract.  Dec,  1887.  North 
Pennsylvania  R.  Co.  v.  Commercial  Nat,  Bank.  Opin- 
ion by  Field,  J. 

Ck>NTRAOT— OAMBIiINO  ~  OPTIONS.  —  (1)    RcV.   Stat. 

111.,  1883,  ch.  88,  S  130,  provides  that  "  whoever  con- 
tracts to  have  or  give  to  himself  or  another  the  option 
to  sell  or  buy  at  a  future  time'*  shall  be  liable  to  a 
fine,  and  the  contracts  shall  be  considered  gambling 
contracts  and  void.  Plaintiff  sued  to  recover  money 
placed  in  the  hands  of  defendants  for  the  purpose  of 
selling  grain  for  future  delivery  on  the  board  of  trade 
Iu  Chicago,  claiming  that  the  contracts  made  by  him 
were  illegal,  fiefd,  that  as  the  only  option  the  de- 
fendant had  was  as  to  the  time  of  delivery,  and  the 
oontraots  made  by  him  were  bona  fide  for  the  actual 
delivery  of  the  grain,  he  could  not  recover.  (2)  Com- 
plainant employed  defendant  to  sell  grain  for  him  on 
the  board  of  trade  in  Chicago,  and  furnished  him 
with  money  In  the  summer  of  18B2  to  use  as  margins, 
in  sco(»rdance  with  the  rules  of  the  board  of  trade,  of 
which  defendant  was  a  member,  and  it  was  deposited 
by  the  defendant  in  a  bank  for  that  purpose.  Com- 
plainant, with  others,  sought  by  a  bill  in  equity  to 
avoid  payment  of  losses  which  ensued,  but  was  un- 
•uooessful.  In  1888  he  served  a  notice  on  defendant 
not  to  pay  this  money  on  the  losses.  Defendant  was 
obliged  to  pay  or  lose  his  membership  in  the  board, 
according  to  its  rules.  Held,  that  as  the  money  had 
been  devoted  by  complainant  as  well  as  defendant  for 
the  purpose  of  paying  damages  under  the  rules  of  the 
board,  he  had  no  claim  against  defendant  In  equity. 
(8)  Rev.  Stat.  III..  1888,  ch.  38.  i  132.  provides  that  any 
person  losing  and  paying  money  on  a  bet  can 
recover  the  amount  of  the  winner.  Heldy  that  a  com- 
mission broker  on  the  board  of  trade,  selling  grain  by 
the  orders  of  a  principal,  who  meets  with  a  loss 
thereby,  is  not  a  *'  winner  *'  from  his  principal.  Dec. 
5,  Iftfl'.     WhiU  V.  Barber. 

gUBSTITUTION  Or  NEW  AG RBBMKNT— CONSIDER- 
ATION—ARBITRATION AND  AWARD— DECISION  Of  AR- 
BITRATOR—IMPEACHMENT— CONTRACTS—  BREACH  OF 

— ACTION  roR.— (1)  Under  a  contract  of  agi8tment,cat- 
tie  were  to  be  wintered  in  hay,  straw  and  stalk-fields, 
and  toward  the  middle  of  summer  they  were  to  be 
fed  on  com,  and  the  defendant  agreed  to  feed  them, 
that  they  would  increase  in  weight  an  average  of  450 
pounds  each  before  the  time  for  delivering  them  to 
the  owners.  During  the  winter  several  of  the  cattle 
died,  and  it  was  apparent  others  would  succumb  un- 
ices better  fed,  whereupon  it  was  agreed  between 
plaintiffs  and  defendant  that  they  should  be  let  into 
the  corn,  and  that  defendant  should  be  released  from 
his  obligation  to  increase  the  weight  of  the  cattle  to 
the  extent  originally  agreed.  Held,  that  the  giving 
of  more  nutritious  food  by  the  befendant,  and  his  dis- 
charge by  the  plaintiffs  from  obligation  to  increase 
the  weight  as  originally  stipulated,  constituted  a  good 
consideration  for  the  substituted  contract.  (2)  It  was 
part  of  the  contract  that  the  condition  of  the  cattle 
be  ascertained  by  an  arbitrator.    It  was  urged  that 


the  arbitrator  bad  been  misled,  and  was  partial 
toward  the  plaintiffs,  the  owners.  Held,  that  the  acta, 
of  the  arbitrator  could  noi  be  questioned  unless  he 
had  been  deceived  by  the  plaintiffs,  who  were  bonnd, 
if  they  knew  of  any  disease  affecting  the  cattle,  to 
disclose  it.  (3)  The  contract  stipulated  that  if  any 
steers  should  die,  the  hides  should  be  preserved  as 
evidence  of  death.  After  agistment  a  number  of 
steers  were  not  on  hand,  and  the  hides  were  not  pro- 
duced, but  there  was  evidence  to  show  that  defend- 
ant had  previously  produced  them  to  the  plaintiffs, 
and  requested  them  to  accept  delivery.  In  an  action 
for  a  breach  of  contract,  held,  (I)  that  the  offer  to 
count  the  hides,  If  proven,  might  be  taken  as  showing 
that  defendant  had  the  number  of  hides  claimed,  and 
that  if  the  whole  number  of  steers  were  thus  ac- 
counted for,  the  defendant  should  not  be  held  re- 
sponsible for  them :  (2)  that  in  order  to  recover  dam- 
ages for  the  non-delivery  of  the  hides,  their  value 
roust  be  shown.  Dec.  5, 1887.  Teal  v.  Bilby.  Opin- 
ion by  Miller,  J. 

ESTOPPBIi— WAIVER  OF  RIGHT  0F> ACTION— INDORSE- 
MENT OF  BONDS— IN  PAIS— RIGHT  OF  ACTION— SUIT  IN 

EQUITY  —  REMEDY  AT  LAW.  —  (1)  Defendants  were 
agents  of  certain  parties  who  had  loaned  money  to  a 
bank,  and  received  certain  bonds  as  collateral  security 
therefor.  The  bank  failed,  and  they  offered  the  bonds 
for  sale,  buying  them  themselves,  at  the  market  price, 
and  applying  the  proceeds  on  the  debt  of  the  bank. 
Complainants  were  commissioners,  appointed  to  close 
up  the  affairs  of  the  bank,  and  denied  the  right  of  the 
defendants  to  sell  the  bonds,  and  apply  the  proceeds 
as  they  had  done  in  May,  1879.  In  May,  1880,  com- 
plainants having  leave  from  the  court,  indorsed  the 
bonds  to  bearer,  while  iu  the  possession  of  defend- 
ants, knowing  they  had  been  or  were  to  be  again  sold 
by  them,  for  the  purpose  of  giving  a  good  title.  Held, 
that  this  indorsement  and  subsequent  sale  by  defend-  ' 
ants  constituted  a  waiver  by  both  parties  of  the  first 
sale,  and  all  rights  under  it,  and  a  consent  to  the  sec- 
ond sale.  (2)  Complainants,  two  years  after  the  sale, 
without  any  effort  to  redeem  the  bonds,  when  they 
had  increased  to  three  times  their  market  value  at 
the  time  of  the  sale,  brought  suit  to  compel  the  de- 
livery of  the  bonds,  or  in  default  thereof  the  payment 
of  their  present  value,  less  the  debt  of  the  bank.  Held, 
that  as  complainants  had  made  no  tender  of  the 
amount  of  the  debt,  and  bad  been  credited  with  the 
market  value  of  the  bonds  at  the  time  of  the  sale  on 
the  debt,  and  had  waited  until  the  bonds  were  greatly 
increased  in  value  before  bringing  suit,  the  suit  must 
be  dismissed,  when  In  addition  complainants  had  in- 
dorsed the  bonds  at  the  time  of  the  sale  knowingly  to 
enable  defendants  to  give  a  good  title.  (3)  There  was 
no  actual  fraud  proven.  Held,  that  if  complainants 
could  recover  at  all,  they  had  a  complete  remedy  at 
hiw.  Dec.  5, 1887.  Lacombe  v.  ForstoU.  Opinion  by 
MiUer,  J. 

» 

ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS. 

Fraud— IN  procuring  compromise— undue  in- 
fluence.—The  complainant  was  a  man  of  intemper^ 
ate  habits,  which  was  known  to  Moore,  who  invited 
him  to  Belgreen,  where  Moore  resided,  away  from 
his  friends  and  relations.  Moore  informed  the  ladies, 
including  his  own  daughter,  at  the  hotel  where  he 
was  boarding,  that  complainant  was  coming,  that  he 
wanted  to  make  a  compromise  or  trade  with  him,  and 
requested  them  to  make  it  pleasant  and  agreeable  to 
him.  Complainant  remained  at  Belgreen,  staying  at 
the  hotel  at  which  Moore  was  boarding,  aboutaweek^ 
during  which  time  he  drank  to  excess.  Moore  in- 
formed  Petree,  at  whose    saloonoompluiuant  had 
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drunk  at  times,  that  he  wauted  to  effect  a  oompro- 
mlse,  and  was  aDzious  to  get  it  fixed,  aud  requested 
Petree  not  to  interfere  in  the  compromise.  When 
complaluaut  went  to  Petree  for  advice  it  was  refused, 
because  of  his  promise.  No  person  seems  to  have 
been  present  at  any  interviews  between  Moore  aud 
complainant  during  his  stay  at  Belgreen,  nor  is  it 
shown  that  any  interview  tools  place;  if  any,  they 
were  private.  On  the  morning  of  the  last  day  of  his 
stay,  complainant  signed  and  acknowledged  the  set- 
tlement, which  was  written  by  Moore,  before  the  clerk 
of  the  Circuit  Court,  who  says  he  was  apparently  so- 
ber. This  is  the  first  intimation  given  of  the  compro- 
mise having  been  made.  The  evidence  makes  a  case 
of  a  deliberate  and  preconceived  plan  by  a  man  of  ex- 
perience aud  mature  years,  to  induce  a  young  man  of 
dissipated  habits,  addicted  to  excessive  drinking,  to 
become  his  guest  at  the  hotel  at  which  he  and  his 
family  resided,  and  at  a  distance  from  his  friends  and 
relations,  to  bring  him  under  influences  that  would 
make  him  more  plastic,  aud  more  easily  induced  to 
make  the  compromise  which  Moore  was  anxious  to 
effect,  to  prevent  the  advice  and  interference  of  others 
and  to  procure  his  signature  to  a  settlement  when  a 
suitable  time  and  occasion  were  afforded.  These  cir- 
cumstances were  not  purged  of  their  suspicious  char- 
acter, because  complainant  may  have  had  mental  ca- 
pacity to  contract,  nor  because  he  may  have  been  so- 
ber after  leaving  Belgreen,  nor  because  he  may  have 
wanted  to  get  the  money  while  living.  It  is  not  a 
question  of  mental  capacity,  but  of  good  faith,  though 
the  probable  effects  of  previous  excessive  drinking 
may  be  considered.  Threats  of  protracted  litigation, 
and  a  pressing  desire  and  need  of  money,  may  have 
been  inducements  brought  to  operate  on  him.  The 
record  is  silent  as  to  the  circumstances  under  which 
he  agreed  to  the  compromise,  and  his  knowledge  of 
its  contents.  The  incidental  circumstances,  combined 
with  gross  inadequacy  of  consideration,  which  create 
a  conviction  of  circumvention  and  undue  advantage, 
call  for  explanation,  and  exact  of  those  claiming  the 
benefits  of  the  compromise  to  show  that  complainant 
acted  intentionally,  with  knowledge  of  its  nature  and 
contents,  and  that  no  undue  advantage  was  taken  of 
his  situation.  In  the  absence  of  such  explanation  the 
conclusion  of  fraud  follows,  and  equity  will  not  give 
effect  and  operation  to  the  settlement.  Campbell  v. 
Spencer,  2  Bin.  129;  McKinney  v.  Pinckard,  2  X^igb, 
140;  MoCormick  v.  Malin,  5Blackf.  500;  2  Pom.  £q. 
Jur.,  S  028.  Ala.  Sup.  Ct.,  July  13,  1887.  Cleere  v. 
Chert,    Opinion  by  Clopton,  J. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
Jan.  24,  1888: 
Judgment  of  Supreme  Court  affirmed  with   costs, 
payable  as  therein  directed— Leslie  A.  Mead,  general 
guardian,  etc.,  appellant,  v.  William  P.  Cantwell,  sur- 
viving executor,  etc.,  respondent. Order  affirmed 

with  costs— In  re  Application  of  New  York  City  and 

Northern  Railroad  to  acquire  title,  etc. Judgment 

of  General  and  Special  Terms  reversed,  and  judgment 
ordered  for  plaintiff  on  bis  demurrer  with  costs— Hor- 
ace J.  Allen,  appellant,  v.  George  C.  Clark,  respond- 
ent.  Order  affirmed  without  costs— John  G.  Avery, 

respondent,  y.  New  York  Central  and  Hudson  River 

Railroad    Company,   appellant. Appeal    dismissed 

with  costs- Victoria  K.  Sweet,  respondent,  v.  United 
States  Mutual  Accident  Association  of  New  York,  ap- 
pellant.  Order  of  General  Term  reversed  and  that 

of  Special  Term  affirmed  with  costs  on  all  counts— In 
re  Gutta  Percha  Manufacturing  Company,  appellant, 

V.  Mayor,  etc.,  of  Houston,    respondent. Motions 

for  admissions  to  the  bar  without  regents'  certificates 


denied  without  costs— In  re  Application  of  Francis  G. 

Moore  and  Frank  McConville,  students  at  law. 

Motion  to  open  default  granted  on  payment  of  $10 
costs— Peter  A.  Tilyou,  appellant,  v.  Patrick  R.  Rey- 
nolds, respondent. Motion  to  restore  case  to  calen- 
dar granted  without  costs— Frederick  M.  Peyser,  re- 
spondent, v.  Metropolitan  Elevated  Railroad  Com- 
pany, appellant. Motion  to  restore  case  to  calendar 

granted  without  costs— Clayton  Piatt,  appellant,  v. 
Richmond  York  River,  etc..  Railroad  Company,  re- 
spondent.  Motion  to  open  default  granted  on  pay- 
ment of  $10  costs— Prudence  M.    Wing,  appellant,  v. 

Ambrose  8.  Field,  repondent. Motions  for  reargu- 

ment  denied  with  $10  costs— William  H.  Ensign  and 
others  v.  Mills  W.  Barse  and  others ;  Same  v.  John  L. 
McKinney  and  others. 


NOTES. 


We  have  recently  read  of  a  deed,  *'  in  consideration 
of  natural  love  and  affection,  the  receipt  of  which  is 
hereby  confessed  and  acknowledged." 

At  the  recent  meeting  of  the  Ohio  Bar  Association, 
Judge  Harris,  in  an  after-dinner  speech,  raised  the 
question  whether  **  women  should  not  serve  as  jurors." 
Judge  Green,  who  followed,  and  did  not  agree  with 
Judge  Harris,  said :  He  had  had  experience.  He  had 
had  an  associate  justice  all  through  his  married  life. 
Upon  one  occasion  he  came  home  late  at  night  with 
an  important  case  upon  his  mind.  His  wife  asked 
him  what  was  worrying  him.  He  replied  that  he  was 
undecided  in  regard  to  a  case  in  which  was  involved  a 
National  bank  and  a  pretty  woman  whom  he  knew. 
"There  is  no  question  at  all,"  replied  his  wife,  "the 
bank  ought  to  have  it."  The  judge  said  that  he  was 
emphatically  in  favor  of  keeping  up  the  custom  of 
having  ladies  at  the  banquets,  but  he  believed  that 
their  strong  prejudices  disqualified  them  from  acting 
as  jurors. 

There  is  a  deed  on  the  records  of  Northumberland 
county,  Pennsylvania,  written  by  a  quaint  old  lawyer 
in  the  last  century.  It  conveys  Lot  No.  51,  in  the  town 
of  Lewisburg,  and  contains  this  recital  of  title: 
**  Whereas,  the  Creator  of  the  earth,  by  parole  and 
livery  of  seizin,  did  enfeoff  the  parents  of  mankind, 
to  wit,  Adam  and  Eve,  of  all  that  certain  tract  of 
land,  called  and  known  in.the  planetary  system  by  the 
name  of  the  Earth,  *  *  *  to  have  and  to  hold  to 
them,  the  said  Adam  and  Eve,  and  the  heirs  of  their 
bodies,  lawfully  to  be  begotten,  in  fee-tail  general  for- 
ever, as  by  said  feoffment  recorded  by  Moses,  in  the 
first  chapter  of  the  first  book  of  his  records,  com- 
monly called  Genesis,  more  fully  and  at  large  ap- 
pears." It  then  recites  that  Adam  and  Eve  died 
seized  of  the  preniises  in  fee-tail  general,  leaving  issue 
sons  and  daughters,  who  entered  into  the  same  prem- 
ises and  became  thereof  seized  as  tenants  in  common; 
that  in  process  of  time  they  multiplied  their  seed  on 
the  earth,  and  became  very  numerous,  found  it  to  be 
inconvenient  to  remain  in  common,  and  **  bethought 
themselves  to  make  partition  of  the  lands  and  tene- 
ments to  and  among  themselves;"  that  the  tract 
known  on  the  general  plan  of  the  earth  as  America 
was  allotted  to  certain  of  the  heirs,  eventually  (now 
deemed  time  immemorial)  a  certain  united  people 
called  the  Six  Nations  of  North  America,  heirs  and 
descendants  of  said  grantees  of  America,  became 
seized  of  a  part  of  the  tract  now  called  Pennsylvania. 
This  is  followed  by  an  accurate  recital  of  the  convey- 
ance by  the  Six  Nations  to  the  Penns,  and  from  them 
down  to  the  grantor.  The  scrivener  omits  all  refer- 
ence to  the  Royal  grants  to  William  Penn.  He  was 
either  a  very  good  lawyer,  or  intensely  anti-British. 
It  is  more  than  likely  that  he  was  both.— Legal  ItUeUi* 
gencer. 
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CURRENT  TOPICS. 

ASSISTANT  District  Attorney  Semple  and  the 
judges  of  the  New  York  General  Sessions 
seem  to  have  conflicting  views  of  the-  public  duty 
of  prosecuting  officers,  if  the  accounts  of  the  daily 
newspapers  are  trustworthy.  The  difference  grows 
out  of  the  convictions  of  obscenity  in  the  McGrath 
and  DeLeon  cases,  in  which  Mr.  Semple  declined 
to  present  briefs  or  to  argue  on  appeal  at  the  Gen- 
eral Term,  owing  to  his  opinion  that  there  "is  no 
provision  for  the  punishment  of  such  dastardly  of- 
fenders as  DeLeon.'*  Judge  Cowing  is  represented 
as  saying,  among  other  things,  that  this  was  a 
"mistake,"  but  he  is  **  disposed  to  be  very  charita- 
ble. Mr.  Semple  is  a  young  man,  has  much  to 
learn,  and  very  likely  this  incident  will  do  him 
good.  If  his  idea  were  to  be  entertained  it  would 
make  the  district  attorney's  office  an  appellate 
court."  And  it  is  reported  that  Judge  Gildersleeve 
added  the  following  comments:  "Mr.  Scrapie's 
duties  in  the  district  attorney's  office  are  cast  iron, 
and  there  is  scarcely  an  excuse  for  a  deviation  from 
his  fixed  line  of  duty.  It  was  his  duty  to  prepare 
all  cases  on  appeal,  and  to  uphold  the  judgments  of 
these  courts  in  every  legal  way.  He  had  no  right 
nor  power  to  say  whether  the  trial  was  fair  or  not, 
or  whether  the  evidence  was  admissible  or  inadmis- 
sible. It  was  his  duty,  and  his  only  duty,  to  inves- 
tigate all  the  material  in  the  hands  of  the  district 
attorney  looking  toward  an  affirmation  of  the  judg- 
ment of  the  lower  courts."  An  eminent  member  of 
the  New  York  city  bar  writes  us  as  follows:  **  We 
do  not  know  Mr.  Semple  and  have  no  interest  in 
him,  but  we  venture  to  say  that  Mr.  Semple  seems 
as  nearly  right  as  the  judges,  if  they  are  correctly  re- 
ported in  the  Times.  We  beg  to  remind  the  judges 
that  the  district  attorneys  are  the  successors  of 
the  assistant  attorney-generals.  Originally  in  New 
York  the  attorney-general  was  the  public  prosecu- 
tor, and  respresented  Respuhliea.  Indeed  some  of 
the  indictments,  such  as  Reapublica  v.  Stoeera,  were 
conducted  by  the  attorney-general  in  person,  and 
many  of  the  cases  for  the  people  were  led  by  him. 
The  duties  of  the  district  attorneys  are  in  all  cases 
those  of  the  attorney-general  under  similar  circum- 
stances, and  the  attorney-general's  powers  are  pre- 
scribed by  the  common  law.  At  conmion  law  an 
attorney-general  who  prosecuted  against  his  con- 
science would  be  regarded  as  highly  censurable. 
His  duty  was  to  the  State  and  to  the  prisoner  as 
much  as  to  the  State.  A  prosecutor  who  would 
posh  for  a  conviction  under  all  circumstances, 
whether  the  accused  was  guilty  or  not  guilty, 
would  be  highly  censurable,  and  ought  himself  to 
be  brought  to  the  bar.  So  far  as  the  judges  quoted 
take  another  view,  they  are  not  right  if  the  com- 
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mon  law  is  the  criterion  of  the  public  prosecutor's 
function.  Perhaps  Mr.  Semple  should  have  deter- 
mined his  duty  at  the  Oyer  and  Terminer,  not 
in  banCf  but  in  any  event  the  judges  are  wrong  in 
their  statement  of  the  law  in  ab%tractoy  In  this  we 
concur,  and  would  add  that  the  power  and  respon- 
sibility of  entering  noUe  prosequi  is  in  and  upon  the 
district  attorney.  Mr.  Semple  may  be  wrong  in  his 
law,  but  he  is  right  in  his  ethics. 


It  is  remarkable  how  fond  lawyers  have  always 
been  of  Shakespeare,  and  how  much  they  have 
written  and  printed  about  him,  especially  in  regard 
to  his  legal  acquirements.  To  say  nothing  of  Lord 
Campbell,  we  have  had  in  this  country  Mr.  Frank- 
lin Fiske  Heard,  Senator  Cushman  H.  Davis  and 
Mr.  Appleton  Morgan,  who  have  devoted  much 
time  and  research  toward  showing  that  Shakes- 
peare must  have  been  a  lawyer.  The  only  excep- 
tion that  we  can  recall  is  ex-Judge  Nathaniel 
Holmes,  now  a  Harvard  Law  School  professor,  who 
is  a  rabid  Baconian,  and  has  published  a  large  book 
to  prove  that  the  great  philosopher  and  lawyer 
wrote  the  Shakespearian  plays.  Shakespeare  is 
Col.  Ingersoll's  god,  and  if  any  Baconian  should 
dare  to  ventilate  his  audacious  theories  in  his  pres- 
ence the  irate  colonel  would  probably  start  him 
toward  "that  undiscovered  country,"  etc.  Mr. 
Morgan  has  just  published  a  book  entitled  "  Shakes- 
peare in, Fact  and  in  Criticism,"  which  is  one  of  the 
most  entertaining  contributions  to  Shakespearian 
literature  that  we  have  ever  read,  full  of  acuteness, 
ingenuity,  and  a  delicious  sarcasm.  One  chapter  is 
entitled  "Law  and  Medicine  in  the  Plays,"  in 
which  he  concludes  that  "this  Shakespeare  then 
was  a  lawyer,"  but  purposely  uttered  bad  law  in 
the  Shylock  case  in  order  to  produce  the  best  stage 
effect.  Mr.  Morgan  gives  the  opinion  of  the  court 
in  review  of  Portia's  decision  granting  a  new  trial, 
with  the  syllabi  and  all  in  due  form — a  very  clever 
skit.  Mr.  Morgan  demolishes  the  Baconian  theory 
in  a  chapter  devoted  to  it,  and  in  various  argu- 
ments scattered  through  the  work.  For  some  of 
his  opinions  he  need  not  apply  for  a  patent,  for  no 
one  will  think  of  infringing;  as  for  example,  that 
Hamlet  was  the  very  essence  of  decision  and  deter- 
mination, who  moved  inexorably  to  the  execution 
of  his  purpose ;  that  Ophelia  was  not  in  love  with 
him,  but  was  meanly  willing  to  betray  him  to  her 
father  and  the  king;  that  the  sonnets  were  a  con- 
secutive poem,  and  that  Shakspeare  did  not  write 
them ;  that  Elizabeth  ordered  a  play  representing 
Falstaff  in  love,  and  that  Shakespeare  in  compli- 
ance wrote  "Merry  Wives  of  Windsor."  But  all 
these  opinions  Mr.  Morgan  advocates  with  a  law- 
yer's skill,  and  it  is  really  refreshing  to  have  some- 
thing new  about  Shakespeare.  Let  every  lawyer 
who  loves  the  great  bard  read  this  entertaining 
book.  

Chicago  seems  to  be  the  paradise  of  law  editors 
of  the  female  sex.  There  is  Mrs.  Bradwell,  the  (we 
do  not  dare  say  veteran)  editor  of  the  Legal  New$y 
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and  there  is  Mrs.  Catharine  V.  Waite  of  the  Chicago 
Law  Times,  the  first  number  of  the  second  volume 
of  which  is  before  us.  This  is  an  interesting  num- 
ber. Judge  Cassoday  of  Wisconsiu  contributes  a 
biographical  sketch  of  Lord  Mansfield.  Mr.  James 
M.  Kerr  of  Rochester,  N.  T..  contributes  an  article 
entitled  "Diogenes  or  Antipater,  which?"  consist- 
ing in  a  review  of  the  two  novel  and  contradictory 
cases  of  Shertoood  v.  Walker^  86  Alb.  Law  Jour.  248, 
relating  to  the  sale  of  a  blooded  cow,  erroneously 
supposed  by  the  owner  to  be  barren,  for  eighty  dol- 
lars, and  Wood  v.  Boynton^  64  Wis.  265;  B.  C,  64 
Am.  Rep.  610,  relating  to  the  sale  of  a  valuable 
diamond  for  one  dollar  by  the  owner,  a  woman, 
who  did  not  know  the  value  of  it.  This  latter  case 
of  course  appeals  to  the  sympathies  of  all  women. 
The  editor^s  husband  furnishes  an  article  on  "The 
Sixteenth  Amendment  —  Senator  Ingalls  in  'The 
Forum.*  "  There  is  also  an  article  on  "Reform  in 
Civil  Procedure  "  by  (Mr.  we  suppose)  M.  J.  Gor- 
man, and  one  on  "Inter-State  Commerce  as  affected 
by  the  late  Wabush  decision,"  by  Mr.  John  W. 
Smith.  The  editorial  notes  contain  a  sharp  criti- 
cism of  Mr.  C.  L.  Bonney's  pamphlet  on  "Our 
Remedy  in  the  Laws."  Mr.  Waite's  "Notes  of 
Travel  in  England  and  Ireland  "  may  usefully  be 
skipped.  Mr.  Hamilton  Willcox  of  New  York  ad- 
vertises that  he  "  will,  without  charge,  advise 
women  how  to  proceed  in  obtaining  their  rights." 
We  understand  that  at  our  last  election  he  advised 
them  to  swear  in  their  votes,  and  that  several  have 
been  indicted  and  are  in  danger  of  punishment  for 
following  Mr.  Willcox's  ridiculous  and  gratuitous 
advice.     Gratuitous  advice  is  seldom  good. 


A  correspondent  submits  to  us  a  proposed  substi- 
tute for  section  829  of  the  Code  of  Civil  Procedure, 
and  desires  us  to  advocate  it  or  to  suggest  some 
emendation  of  the  offending  section.  We  hereby 
respectfully  decline  to  have  any  thing  to  do  with 
that  section.  The  only  appropriate  thing  to  do  to 
it  is  to  abolish  it.  There  is  no  more  reason  in  shut- 
tiug  a  party  out  simply  because  the  opposite  party 
is  dead  than  in  excluding  one  disinterested  witness 
merely  because  another  disinterested  witness  is 
dead.  The  true  theory,  and  the  theory  now  in 
vogue  is,  that  every  party  shall  be  heard,  and  the 
jury  or  the  court  shall  judge  of  the  comparative 
credibility.  The  law  cannot  "even  things  up,"  and 
if  one  party  has  died  that  should  not  render  the 
other  party  unworthy  of  credit.  Is  it  not  prepos- 
terous to  concede  that  one  man  should  possibly  lose 
his  right  because  another  man  has  died?  That  is 
the  plain  English  of  it. 


Among  the  most  interesting  and  instructive  of 
our  exchanges  has  been  for  many  years  the  Journal 
of  Juritprvdenee  and  Scottish  Law  Magazine^  now  in 
its  thirty-second  year.  We  are  glad  to  see  that  its 
editor  proposes  to  broaden  its  scope  and  increase 
its  usefulness  in  the  manner  which  he  points  out  as 
follows:  "  It  is  proposed,  then,  to  make  the  Journal 


of  Jurisprudence  still  more  worthy  of  its  name,  and 
to  devote  a  portion  of  its  contents  every  month  to 
the  discussion  of  the  fundamental  principles  and 
the  burning  questions  of  the  science,  such  as  the 
characteristics  and  position  of  the  different  schools 
of  law,  the  rights  of  property,  the  family  and  its 
legal  relations,  the  rights  of  succession,  and  the 
doctrine  and  forms  of  contract.  Nor  will  commer- 
cial and  international  law  be  forgotten.  In  ordef 
to  deal  interestingly  and  competently  with  these 
important  topics,  the  resources  of  continental,  and 
especially  German,  French  and  Italian  juristic  liter- 
ature will  be  drawn  upon,  and  this  will  form  a 
marked  new  element  in  the  Journal.  It  is  'believed 
that  the  discussion  of  the  subjects  by  the  most  emi- 
ment  continental  jurists,  such  as  Savigny,  Stahl, 
Puchta,  Bluntschli,  Laurent,  Rosmini,  Gioberti  and  . 
distinguished  living  writers,  will  be  welcome  to 
readers  of  the  Journal,  and  some  of  their  most  in- 
teresting and  valuable  contributions  will  be  repro- 
duced in  our  pages  during  the  year.  At  the  same 
time  increased  attention  will  be  paid  to  the  more 
practical  wants  of  the  profession."  The  current 
number  contains  a  paper  on  the  "  Medical  Juris- 
prudence of  Inebriety,"  by  Mr.  Clark  Bell  of  New 
York,  well  known  to  our  readers. 


Mr.  E.  D.  Palmer,  our  townsman,  has  presented 
to  the  State  a  bronze  copy  of  the  arms  of  the  State, 
executed  by  him  on  stone  for  the  Washington 
monument  at  the  national  capitol.  In  1850  Gov- 
ernor Fish,  by  authority  of  the  Legislature,  com- 
missioned Mr.  Palmer  to  do  this  work,  and  it  was 
executed  and  forwarded.  Mr.  Palmer  could  then 
find  no  definite  and  authoritative  data,  but  his  or- 
iginal design  was  adopted  and  used  by  the  State  on 
its  seal  for  more  than  thirty  years.  Subsequently, 
through  the  researches  of  the  late  Dr.  Homes,  the 
State  librarian,  it  was  discovered  that  the  tradi- 
tional arms  adopted  by  Mr.  Palmer  was  not  correct, 
and  a  new  design  was  made  and  oflScially  adopted, 
and  under  legislative  authority  Governor  Hill  com- 
missioned Mr.  Palmer  to  re-execute  the  arms  for 
the  monument.  This  he  has  done,  on  one-half 
in  thickness  of  the  original  stone,  which  had  been 
returned,  and  of  this  new  design  he  has  had  this 
bronze  copy  made,  and  has  hung  it  in  the  main  ex- 
ecutive chamber  at  the  capitol.  The  original  stone, 
a  black  marble,  peculiar  to  this  State,  is  in  another 
room,  and  will  eventually  be  set  in  the  wall  —  as 
soon  as  it  appears  that  it  will  not  tumble  down,  we 
suppose.  With  characteristic  modesty  Mr.  Palmer 
has  omitted  to  put  upon  the  bronze  any  indication 
that  it  is  a  gift  from  him. 


NOTES  OF  CASES. 

IN  Case  v.  Perew,  46  Hun,  57,  an  action  concern- 
ing a  maritime  collision,  a  mariner,  familiar 
with  the  locality  in  question,  was  asked  how  far  a 
bright  light  at  the  window  of  the  cabin  of  the 
plain tiff^s  canal  boat  could  be  seen  by  a  person  on 
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the  pilot-house  of  the  defendant's  propeller.  Edd^ 
proper.  The  court  said:  **The  evidence  is  of  a 
fact  derived  from  observation,  and  the  conditions 
being  in  all  respects  the  same  the  distance  which 
the  light  could  be  seen  would  be  uniform,  as  its  ef- 
fect is  dependent  upon  natural  causes  only.  In 
MeKerehnie  v.  Standish,  6  N.  Y.  W.  Dig.  433,  a 
witness  who  had  made  astronomy  a  study  was  per- 
mitted to  state  how  far  a  certain  vessel  would  be 
visible  at  half-past  six  o'clock,  p.  m.,  on  October 
15th,  if  there  was  nothing  to  interrupt  the  view. 
The  court,  on  review,  remarked  that  this  evidence 
was  merely  speculation  and  not  to  be  relied  upon 
unless  other  evidence  failed,  and  that  its  compe- 
tency even  then  was  doubtful.  The  statement  of 
the  witness  there  does  not  appear  to  have  been 
supported  by  any  observation  or  knowledge  other 
than  that  derived  from  his  astronomical  informa- 
tion, and  by  that  he  must  have  undertaken  to  meas- 
ure the  obstructive  force  of  twilight,  merely  by  the 
application  of  science  as  an  expert.  We  assume 
that  the  statement  made  by  the  witness  of  the  dis- 
tance the  light  could  be  seen  was  based  upon  his 
knowledge  obtained  from  his  observation  as  a  mar- 
iner, and  as  such  was  competent  for  the  same  rea- 
son that  a  person  who  has  given  attention  to  the 
movement  and  velocity  of  railroad  trains  may  give 
his  opinion  of  their  speed  on  occasions  when  he  has 
observed  their  passage.  Northrup  v.  N.  T.,  0.  d;  W, 
IL  Co.^  37  Hun,  295.  And  as  to  the  time  requisite 
for  walls  of  a  building  to  dry  and  become  fit  for  oc- 
cupation. Smith  V.  Gugerty^  4  Barb.  616,  625.  The 
reason  of  the  rule  which  permits  such  evidence  is 
that  knowledge  on  the  subject  is  not  common  to 
all,  but  comes  from  the  personal  observation  and 
experience  of  those  only  who  have  given  it  atten- 
tion, or  by  habits  and  business  have  gained  infor- 
mation which  enables  them  to  have  and  understand- 
ingly  express  a  judgment  in  respect  to  the  matter 
of  inquiry,  and  when  without  the  aid  of  such  evi- 
dence the  jury  might  have  no  means  of  intelligently 
considering  the  fact.  But  the  value  when  given  of 
opinions  is  always  for  the  jury  to  determine."  In 
the  same  case  the  court  said:  **  The  plaintiff  offered 
and  put  in  evidence  that  portion  of  Dr.  Jayne's  al- 
manac which  purported  to  show  the  time  of  the 
rising  of  the  moon  on  October  2,  1881,  to  which  ob- 
jection and  exception  were  taken.  The  almanac 
was  not  competent  evidence  as  such  to  prove  when 
the  moon  rose  on  that  or  any  day.  But  if  the 
statement  on  the  subject  in  it  was  correct  the  de- 
fendant could  not  have  been  prejudiced  by  it. 
Judicial  notice  will  be  taken  of  the  time  the  moon 
rises  and  sets  on  the  several  days  of  the  year  as 
well  as  of  the  succession  of  the  seasons,  the  differ- 
ence of  time  in  different  longitudes,  and  the  con- 
stant and  invariable  course  of  nature.  It  may  be 
assumed  that  the  court,  treating  the  almanac  as 
correctly  stating  the  time  when  the  moon  rose  on 
the  day  in  question,  received  it  in  evidence  to  re- 
fresh the  memory  of  the  jury  on  the  subject.  And 
in  that  view  we  think  it  was  competent.  State  v. 
M<yrTU^  46  Conn.  179 ;  Munchower  v.  State,  55  Md, 


11 ;  S.  C,  39  Am.  Rep.  414.  In  the  latter  case  the 
court  held  that  the  almanac  was  the  most  accurate 
available  source  of  information  on  the  subject,  and 
therefore  competent.  In  England  the  almanac  an- 
nexed to  the  book  of  common  prayer  has  been 
treated  as  part  of  the  law  of  that  country,  but  as 
that  did  not  contain  any  thing  about  the  rising  or 
setting  of  the  sun.  Pollock,  C.  B.,  expressed  doubt 
about  the  admissibility  of  the  almanac  as  evidence 
of  the  fact.  Tutton  v.  Darke,  5  Hurl.  &  Norm.  647. 
And  in  Collier  v.  Mhee,  2  0.  &  E.  1012,  it  was  held 
that  while  the  courts  would  take  judicial  notice  of 
days  they  would  not  of  the  hours  of  the  day  in  the 
calendar." 

The  London  Solicitors' Journal  says:  "An  inter- 
esting question  is  stated  to  have  been  recently  de- 
cided by  the  judge  of  the  Southwark  County  Court 
in  a  case  of  Flint  v.  Bell,  The  action  was  to  re- 
cover compensation  from  a  Turkish  bath  proprietor 
for  the  loss  of  a  watch,  chain,  purse  containing 
£2  lOs.  in  money,  and  a  pair  of  boots,  intrusted  by 
the  plaintiff  to  the  defendant  to  keep  for  him  dur- 
ing the  period  of  bathing.  The  valuables  had  been 
placed  by  the  defendant  in  a  drawer,  the  key  of 
which  an  assistant  of  the  defendant  handed  to  the 
plaintiff,  who  put  it  in  his  waistcoat  -pocket,  and 
the  boots  were  placed  by  the  plaintiff  in  *  the  place 
provided  for  them.*  The  bath  over,  the  key  was 
missed,  and  so  were  thp  boots;  and  it  turned  out 
that  the  valuables  had  been  handed  by  the  atteiul- 
ant  to  a  man  who  produced  the  key  (which  he  no 
doubt  had  extracted  from  the  pocket  of  the  plaii.tr- 
iff^s  waistcoat)  and  paid  for  the  bath,  and  took  the 
opportunity  to  walk  off  in  the  plaintiff's  boots.  The 
learned  judge  held  that  the  defendant  was  a  gratui- 
tous bailee,  and  (see  Doorman  v.  Jenkine^  2  A.  &  £. 
256)  liable  for  gross  negligence  only,  which  he 
thought  had  not  been  proved,  and  therefore  he 
gave  judgment  for  the  defendant.  The  question 
seems  to  be  more  one  of  fact  than  of  law,  being,  in 
our  opinion,  whether  the  charge  for  the  bath  was 
intended  by  the  parties  to  include  a  charge  for  the 
safe  custody  of  the  valuables  and  the  boots.  None 
of  the  articles  lost  could  have  been  taken  by  the 
plaintiff  into  the  bath  with  him,  and  custody  of  the 
clothes,  etc.,  of  bathers  by  the  proprietors  of  baths 
is  a  necessary  incident  of  the  user  of  the  bath  for 
which  the  hire  is  paid.  Was  not  therefore  the  hire 
paid  for  the  user  of  the  bath  and  the  custody  also? 
We  cannot  but  think  that  it  was,  the  keeping  of  a 
locked  drawer  and  the  handing  the  key  to  bathers 
being  evidence  of  a  habitual  practice,  which  the 
plaintiff  might  be  taken  to  know  of,  and  to  expect 
to  be  followed  in  his  own  case.  On  the  other  hand, 
to  hold  a  bath -keeper  liable  for  the  loss  of  a  ring 
worth  £100  or  so,  or  for  a  £1,000  bank  note,  would 
be  very  hard ;  and  we  think  that  a  bath-keeper's 
implied  contract  could  only  be  said  to  be  to  keep 
such  articles  in  addition,  of  course,  to  clothes,  as  a 
customer  might  reasonably  be  expected  to  bring 
with  him,  though  if  the  bath-keeper  accepted  cus- 
tody of  articles  unreasonably  brought,  there  is  some 
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ground  for  saying  that  the  implied  contract  would 
extend  to  them  also."  Somewhat  analogous  is  the 
case  of  Minor  y.  StapUi^  71  Me.  816;  S.  C,  86  Am. 
Rep.  818,  holding  that  the  innkeeper,  who  also 
keeps  a  sea-bathing  house  separate  from  the  inn,  is 
not  liable  for  goods  and  clothes  of  his  guest,  left 
there  while  the  guests  were  bathing,  and  stolen 
therefrom.  See  also  Rea  y.  Simmons^  141  Mass.  661 ; 
S.  C,  65  Am.  Rep.  492,  where  it  was  held  that  a 
tailor  was  not  responsible  for  the  loss  of  his  custo- 
mer's yaluables  stolen  from  his  clothes  laid  aside 
while  he  was  trying  on  a  new  suit  in  a  closet.  The 
contrary  howeyer  was  held  in  a  precisely  similar 
case.  MeCoUin  y.  Heed,  Penn.  Com.  PI,  65  Am. 
Rep.  498,  note.  

In  Earl  y.  Lefler,  46  Hun,  9,  a  practical  test  of 
eyidence  was  admitted.  It  was  held  that  in  an  ac- 
tion for  breach  of  warranty  of  a  horse,  an  impres- 
sion of  his  mouth  in  wax  or  plaster  was  competent 
in  eyidence.  The  court  said  it  might  "  be  classed  as 
a  species  of  eyidence  with  diagrams,  drawings  and 
photographs."  Oibion^s  Law  Notes  informs  us  that 
*'the  other  day  Eay,  J.,  amused  himself  and  his 
court  with  a  performance  of  dancing-dolls  1"  We 
shall  look  for  an  account  of  that  case  with  curios- 
ity. In  the  Crewe  County  Court,  in  Powell  y.  Par- 
ker, a  fox  terrier  was  in  dispute.  The  dog  was 
brought  into  court,  and  as  the  eyidence  was  con- 
flicting, his  honor  toward  the  end  of  the  case  had 
the  animal  placed  beside  him  on  the  bench,  and 
the  plaintifE  went  to  the  far  end  of  the  court  and 
called  out,  *'  Sam,  Sam."  No  sooner  did  it  hear 
the  yoice  than  it  found  its  way  through  a  crowded 
court  to  the  plaintiff,  and  began  to  gambol  around 
him.  The  defendant  had  described  the  dog  as 
partly  deal  The  judge  said  he  belieyed  the  dog 
belonged  to  the  plaintiff  and  gaye  a  decision  ac- 
cordingly.  

THE  NEW  EXTRADITION  BILL. 

nrnSLE  Inter-State  extradition  bill,  prepared  by  a  com- 
X  mittee  appointed  by  the  inter-State  Conferenoe 
reoently  held  in  the  city  of  New  York,  if  adopted  by 
Congress,  woold  repeal  the  present  law  on  this  sub- 
ject, as  originally  enacted  In  the  first  and  second  seo- 
tions  of  the  act  of  Febmary  1:2, 1798,  wblob,  with  slight 
alterations  not  affecting  their  general  character,  sab- 
seqaenUy  became  sections  6278  and  5279  of  the  Revised 
Statutes  of  the  United  States.  These  sections  read  as 
follows: 

Ssa  5278.  **  Wheneyer  the  execatiye  authority  of 
any  State  or  Territory  demands  any  person  as  a  f ngi- 
tiyefrom  jostloe,  of  the  exeoutlye  aatborityof  any 
State  or  Territory  to  which  saoh  person  has  fled,  and 
prodaoes  a  copy  of  an  Indictment  found  or  an  afflda- 
▼it  made  before  a  magistrate  of  any  State  or  Territory, 
obargiug  the  person  demanded  with  baying  commit- 
ted treason,  felony,  or  other  crime,  certified  as  authen- 
tic by  the  goyemor  or  chief  magistrate  of  tbe  State  or 
Territory  from  whence  the  person  so  charged  has  fled, 
It  shall  be  the  dntj  of  the  ezecutiye  aathority  of  the 
State  or  Territory,  to  which  such  person  has  fled,  to 
cause  him  to  be  arrested  and  secured,  and  to  cause 
notice  of  the  arrest  to  be  giyen  to  the  executiye 


authority  making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive,  and 
to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  If  no  such  agent  appears  within 
six  months  from  the  time  of  the  arrest,  the  prisoner 
may  be  discharged.  All  costs  or  expenses  Incurred  la 
the  apprehending,  securing,  and  transmitting  such 
fugitive  to  the  State  or  Territory  making  euoh  demand, 
shall  be  paid  by  such  State  or  Territory.** 

Sko.  5279.  **  Any  agent  so  appointed,  who  receives 
the  fugitive  Into  his  custody,  sball  be  empowered  to 
transport  him  to  the  State  or  Territory  from  which  he 
has  fled.  And  every  person  who,  by  force,  sets  at 
liberty  or  rescues  the  fugitive  from  such  agent,  while 
transporting  him,  shall  l>e  fined  not  more  than  $600» 
or  Imprisoned  not  more  than  one  year.*' 

This  law  does  not  prescribe  any  preliminary  arrest 
and  detention  of  the  fugitive,  In  advance  of  the  de* 
mand  for  his  delivery,  or  of  the  action  of  the  execu- 
tive of  the  State  or  Territory  who  is  directed  to  make 
the  delivery'  It  takes  effect  only  when  a  demand  has 
been  made.  It  does  not.  In  terms,  forbid  State  regula- 
tions, in  the  exercise  of  the  police  powers  of  the  States, 
for  the  arrest  and  detention  of  fugitive  criminals,  prior 
to  the  demand  for  tbeir  delivery,  and  with  a  view  to 
facilitate  tbe  end  at  which  the  law  aims.  It  assumes 
that  the  executive  autbority  of  every  State  has  the 
constitutional  right,  without  any  legislation  by  Con- 
gress, to  demand  the  delivery  of  any  person,  who  being 
in  that  State  legally  charged  with  treason,  felony,  or 
other  crime,  has  fled  therefrom,  and  **  Is  found  In  an- 
other State,**  and  also  that  Congress  has  power  to  pro- 
vide by  law  for  a  compliance  with  such  demand  when 
made.  Tbe  law  does  not  directly  impose  any  duties 
upon  the  demanding  executive,  and  does  not  directly 
subject  him  to  any  limitations,  restrictions,  or  regula- 
tions in  exercising  the  right  of  demand. 

It  is  only  to  the  executive  on  whom  the  demand  Is 
made  that  the  law  speaks;  and  what  it  sajs  to  him  is, 
that  on  certain  condUione  specifled,  either  expressly 
or  by  necessary  implication,  it  shall  be  his  *'  duty  ** 
to  do  tbe  things  named  in  the  statute.  These  con- 
ditions are  the  following:  1.  The  person  to  bear- 
rested  and  delivered  up  must  be  charged  with  treason, 
felony,  or  otber  crime  against  the  laws  of  the  State  or 
Territory  from  which  the  demand  proceeds.  2.  Tbe 
charge  must  be  in  the  form  of  an  indictment  found  or 
an  aflidavit  made  before  a  magistrate  of  that  State  or 
Territory.  8.  A  copy  of  this  indictment  or  aflidavit 
must  accompany  tbe  demand  for  delivery.  4.  This 
copy  must,  by  the  demanding  executive,  be  certifled 
as  authentic.  5.  Tbe  person  demanded  must  be  shown 
to  l>e  a  fugitive  from  the  State  or  Territory  charging 
him  in  this  way  with  crime  therein,  and  to  be  In  the 
State  or  Territory  on  whose  executive  authority  the 
demand  is  made.  6.  Tbere  must  be  a  formal  and 
official  demand,  by  the  executive  authority  of  the 
State  or  Territory  from  which  the  person  thus  charged 
has  fled,  addressed  to  the  executive  authority  of  the 
State  or  Territory  to  which  he  has  fled,  and  in  which 
he  Is  found,  for  the  arrest  and  delivery  of  this  person 
as  a  fugitive  criminal. 

These  conditions,  simple  and  plain  in  their  charac- 
ter, furnish  the  rules  by  wbioh  tbe  delivering  executive. 
In  making  the  delivery  of  a  fugitive  criminal,  is  to  l>e 
governed;  and  whether  In  a  given  case  they  have  been 
complied  with  or  not,  by  tbe  demanding  executive,  la 
a  question  for  the  former  to  determine.  Tbe  latter 
must  supply  these  conditions,  in  order  to  bring  the 
case  within  the  terms  of  the  law,  whatever  other  con- 
ditions he  may  adopt  before  making  demands,  or  the 
law  of  the  State  or  Territory  may  prescribe  for  his 
observance.  Tbe  law  of  Congress  knows  nothing 
about  any  conditions  otber  than  those  which  it  speci- 
fles;  and  as  to  the  obligation  of  dellyery,  i^tij  are 
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matters  of  no  oonseqaeuoe  to  the  execative  apon  whom 
the  dutj  of  delivery  is  imposed.  It  is  suffloieiit  for  him 
if  the  couditious  coutaiued  in  the  law  are  oomplied 
with.    The  obligatiuu  tbeu  exists,  but  uot  otherwise. 

ExecQtives  of  States  aud  Territories  have,  as  a  rule, 
uiidoubtedlj  aimed  to  ^ive  effect  to  the  law  by  acting 
according  to  its  letter  aud  iuteut.  If  they  commit 
mistakes,  as  sometimes  they  have  done,  by  ordering 
the  arrest  and  delivery  of  persons  not  coming  within 
the  conditions  prescribed,  then  these  persons  have  a 
l^al  remedy  for  the  correction  of  such  mistakes  by 
suing  out  a  writ  of  habeas  oorp\t8  from  a  competent 
oourt,  whether  State  or  Federal,  which  court  has  full 
power  to  afford  them  summary  relief  against  any 
illegality  in  their  arrest  and  detention^  There  is  noth- 
ing in  the  law  that  excludes  a  resort  to  this  remedy. 

A  law  that  in  a  republican  government  has,  with- 
out change,  aud  without  any  general  demand  for  a 
change,  stood  the  test  of  experience  for  nearly  a  cen- 
tury, ought  uot  to  be  hastily  repealed,  and  ought  not  to 
be  repealed  at  all,  without  a  strong  probability  of  put- 
ting a  better  law  in  its  place.  Had  there  been  any 
serious  failures  on  the  part  of  governors  of  States  or 
Territories  to  perform  the  duties  imposed  upon  them 
by  the  law,  the  presumption  is  that  ere  this  Congress 
would  have  devised  some  system  of  purely  Federal 
agency  for  the  arrest  and  delivery  of  fugitive  crimi- 
nals, and  prescribed  with  sufficient  detail  the  rules  to 
be  observed  by  such  agency.  It  has  this  power.  IHgg 
T.  T%e  CommonioeaUh  of  Jknnsylvania,  16  Pet.  599,  aud 
The  Matter  of  Voorheea,  8  Vroom,  146.  The  fact  that 
the  law  bas  l>een  iu  operation  for  so  long  a  period,  and 
that  Congress  has  hitherto  seen  no  sufficieut  reason 
for  any  change  in  it,  is  an  equal  presumption  that 
there  is  no  practical  necessity  for  changing  it.  The 
law  as  to  simplicity,  brevity,  and  clearness  of  state- 
ment, is  a  model;  and  to  it  bas  been  added  a  large 
number  of  precedents,  executive  and  judicial,  in  the 
way  of  interpretation  aud  applicatiou. 

It  is  moreorer  to  be  rememl>ered  that  inter-State 
extradition  is  in  no  sense  a  trial  of  the  guilt  or  inno- 
cence of  the  party  subject  to  the  process.  The  only 
question  to  be  considered  is  whether  the  party  comes 
within  the  conditions  for  bis  arrest  aud  delivery  as 
prescribed  by  law.  The  MatUr  of  Ctark,  9  Wend.  212. 
If  this  fact  appears,  theu  be  is  to  **  be  delivered  up,  to 
ba  removed  to  the  State  having  jurisdiction  of  the 
crime.**  His  trial  will  take  place,  if  at  all,  In  that 
State.  The  si  m  pier  the  legal  machinery  for  the  execu- 
tion of  the  constitutional  mandate  ou  this  subject  the 
better,  provided  that  it  involves  no  injustice  to  the 
party  accused. 

An  Indictment  by  a  grand  jury,  or  a  complaint 
nnder  oath  before  a  magistrate  competent  to  adminis- 
ter an  oath  and  issue  a  warrant  of  arrest,  is  the  usual 
American  manner  of  making  a  legal  charge  of  crime, 
and  thus  initiating  erimiual  proceedings  against  a 
piirty ;  and  hence  Congress  very  properly  saw  fit  to 
adopt  this  manner  in  providing  for  the  charge  of  crime 
ill  extradition,  with  a  view  to  a  trial  iu  the  State  or 
Territory  iu  which  the  crime  is  charged  to  have  been 
committed.  The  simple  object  is  to  secure  the  party 
thus  accused,  and  place  him  iu  the  jurisdiction  com- 
petent to  try  him. 

Inasmuch  also  as  the  demand  must  be  made  by  *'  the 
executive  authority  of  the  State  from  which**  the 
party  **fled,*'  Congress  in  providing  for  his  arrest  aud 
delivery,  with  equal  propriety,  vested  the  power  of 
saoh  arrest  and  delivery  in  the  executive  authority  of 
the  State  or  Territory  to  which  he  had  fled,  and  in 
which  he  is  found,  to  be  exercised  upon  the  prescribed 
evidence  of  a  charge  of  crime.  The  whole  proceeding 
on  both  sides  Is  therefore  conducted  by  the  supreme 
executive  authoriey  of  a  State  or  Territory. 
Chief  Justice    Booth,    commenting,    in    State  v. 


SchUmm,  4  Harriug,  5T7,  apon  the  Constitution  and 
the  act  of  1793,  said :  **  The  right  and  power  under  the 
Constitution  of  the  United  States,  and  the  first  section 
of  the  act  of  Congress  of  1798,  to  demaud,  arrest,  commit 
aud  surrender  fugitives  from  justice,  are  exclusively 
vested  iu,  and  confided  to,  the  executive  authority  of 
the  State  from  which  the  fugitive  has  escaped,  aud 
that  of  the  State  where  he  has  taken  refuge.**  These 
executives  are  State  officers;  and  the  same  is  true  of 
all  the  agents  who  act  by  their  appointment.  Do  these 
officers,  in  being  charged  with  the  duties  and  clothed 
with  the  powers  specified,  become  officers  of  the 
United  States?  Judge  Sawyer,  in  In  re  Robb,  19  Fed. 
Rep.  26,  answered  this  question  in  the  affirmative. 
The  Supreme  Court  of  the  United  States,  in  Roibb  T. 
Connolly^  111  U.  S.  624,  overruling  the  decision  of 
Judge  Sawyer,  answered  it  in  the  negative.  So  also  the 
same  court,  alluding,  in  Taylor  r.  Taintor,  16  Wall. a06, 
to  extradition  oases,  said :  **  In  such  cases  the  governor 
acts  in  his  official  capacity,  and  represents  the  sover- 
eignty of  the  State,  in  giving  efficacy  to  the  Consti- 
tution of  the  United  States  aud  the  law  of  Congress.** 

This  settles  the  question  that  State  officers  do  not 
become  Federal  officers  when  carrying  into  effect  the 
law  of  Congress  for  iuter-SUte  extradition.  The  law 
creates  no  office,  but  simply  empowers  certain  State 
officers,  namely  the  governor  of  a  State  or  Territory, 
to  do  certain  things. 

The  question  whether  Congress  can  confer  such  au- 
thority upon  State  officers  was  considered  by  the  Su- 
preme Court  of  the  United  States,  in  Prigg  v.  The  Com^ 
mouwealth  of  Pennsylvania,!^  Pet,  689,  aud  answered  in 
the  affimatlTe.  That  decision  related  to  the  act  of 
February  12, 1793,  which  provided  for  the  rendition  of 
fugitive  criminals,  and  also  of  fugitive  slaves;  and  in 
both  respects  it  was  held  to  be  a  constitutional  exer- 
cise of  power  vested  in  Congress.  Mr.  Justice  Story, 
iu  stating  the  opinion  of  the  court,  said : 

"  We  hold  the  act  to  be  clearly  constitutional  in  all 
its  leading  provisions,  and  indeed  with  the  exception 
of  that  part  which  confers  authority  upon  State  magis- 
trates, to  be  free  from  reasonable  doubt  and  difficulty 
upon  the  grounds  stated.  As  to  the  authority  so  con- 
ferred upon  State  magistrates,  while  a  difference  of 
opinion  has  existed,  and  may  still  exist  on  the  point, 
ill  different  States,  as  to  whether  State  magistrates 
are  bound  to  act  under  it,  none  is  entertained  by  this 
court  that  State  magistrates  may,  if  they  ehooee,  exer- 
cise that  authority,  unless  prohibited  by  State  legisla- 
tion.'* 

The  words  "  State  magistrates  may,  if  they  dioose, 
exercise  that  authority,  unless  prohibited  by  State 
legislation,**  imply  that  such  magistrates  are  at  liberty 
not  thus  to  choose,  and  also  that  State  legislation  may 
forbid  them  to  exercise  the  authority  in  question,  in 
which  event  they  would  not  be  bound  to  exercise  it. 
The  general  fact  however  that  Congress  may  legislate 
for  the  execution  of  the  extradition  provision  of  the 
Constitutiou,  aud  that  in  such  legislation  it  may  im- 
pose duties  and  confer  powers  upon  State  officers,  who 
do  uot  thereby  become  Federal  officers,  bas  l>een  set- 
tled by  the  Supreme  Court  of  the  United  States,  and 
is  not  now  in  dispute. 

The  question  whether  Congress  has  power  to  compet 
these  State  officers,  by  such  legislation,  to  perform  the 
duties  assigned  to  them,  was  considered  by  the  Su- 
preme Court  of  the  United  States,  in  Kentucky  v. 
Dennison,  24  How.  66,  and  answered  in  the  negative. 
DennisoD,  who  was  the  goTernor  of  Ohio,  refused  to 
deliver  up  a  fugitive  criminal  upon  the  demand  of  the 
governor  of  Kentucky.  Kentucky  then  applied  to  the 
Supreme  Court  of  the  Uuited  States  for  a  mandamus 
to  compel  him  to  make  the  delivery,  and  the  court 
overruled  the  application,  on  the  ground  that  *'  there 
is  no  power  delegated  to  the  general  govemnMnt, 


Digitized  by 


Google 


90 


THE  ALBANY  LAW  JOURNAL. 


either  through  the  judicial  department  or  any  other 
department,  to  use  any  coercive  means  to  compel 
him/*  if  he  refuses  to  make  the  delivery.  Chief 
Justice  Taney,  in  stating  the  opinion  of  the  court, 
said: 

'*  Indeed  such  a  power  would  place  every  State 
under  the  control  and  dominion  of  the  general  gov- 
ernment, even  in  the  administration  of  its  internal 
concerns  and  reserved  rights.  And  we  think  it  clear 
that  the  Federal  government,  under  the  Constitution, 
has  no  power  to  impose  on  a  State  officer,  as  stuih,  any 
duty  whatever,  and  compel  him  to  perform  it.  *  ♦  ♦ 
It  is  true  that  Congress  may  authorize  a  particular 
State  officer  to  perform  a  particular  duty;  but  if  he 
declines  to  do  so,  it  does  not  follow  that  be  may  be 
coerced  or  punished  for  his  refusal.'* 

The  same  doctrine  was  stated  by  the  same  court,  in 
Taylor  v.  Taintor,  16  Wall.  SOa 

The  legal  result  derived  from  these  authorities  is 
the  following:  1.  That  Congress  has  power  t(^  legis- 
late for  the  execution  of  the  extradition  provision  of 
the  Constitution.  2.  That  in  so  doing,  it  may  author- 
ize State  officers  to  perform  the  duties  specified  in  such 
legislation.  8.  That  no  power  has  been  delegated  to 
the  general  government  to  enforce  upon  these  officers 
the  performance  of  these  duties. 

Having  thus  stated  and  briefly  explained  the^exist- 
ing  law  of  Congress  for  Inter-State  extradition,  and 
cited  the  above  authorities  In  regard  to  It,  we  are  now 
prepared  to  consider  the  question  whether  the  bill 
proposed  as  a  substitute  for  It,  would  on  the  whole 
be  an  improvement  upon  the  law  which  it  is  intended 
to  supersede  and  repeal.  It  certainly  would  not  be,  so 
far  as  execution  by  State  officers  Is  concerned,  since 
it  contains  this  feature  as  fully  as  does  the  present 
law,  and  in  this  respect  would  not  change  the  law  at 
all.  The  bill  embraces  twelve  sections,  the  first  four 
of  which  constitute  far  the  larger  part  of  it,  and  are 
designed  to  secure  tmlformity  of  extradition  procedure 
throughout  the  United  States. 

1.  The  first  of  these  sections  declares  that  **  when- 
ever any  person  Is  presumptively  shown  to  have  com- 
mitted treason,  felony,  or  other  crime  in  any  of  the 
States  of  the  United  States,  and  is  found  in  any  other 
State  thereof,  he  shall  be  arrested  and  held  as  a  pre- 
liminary proceeding  to  his  extradition  to  the  State 
where  the  crime  was  committed.*'  The  arrest  is  to  be 
made  on  *' complaint  or  Information"  before  "a  court 
or  -magistrate  in  the  State  in  which  said  person  is 
found,"  and  the  complaint  or  information  is  to  be 
supported  by  the  evidence  recited  in  the  section.  The 
court  or  magistrate  is  to  issue  a  warrant  of  arrest 
directed  to  a  competent  officer.  The  party,  being 
brought  before  the  court  or  magistrate,  may  be  admit- 
ted to  ball  pending  the  extradition  proceedings,  if  the 
offense  charged  Is  '*  bailable  by  the  laws  of  the  State 
in  which  he  is  found ' ;  and  if  unable  or  unwilling  to 
give  ball,  Chen  he  is  to  be  committed  to  prison  for 
thirty  days,"  to  await  the  appearance  of  a  duly  author- 
ized agent  of  the  State  in  which  the  crime  was  com- 
mitted." If  no  such  agent  appears  within  the  time 
specified,  he  is  to  be  discharged.  Prompt  notice  of 
these  proceedings  and  of  such  commitment  to  prison 
is  to  be  given  to  the  governor  of  the  State  In  which  the 
crime  was  committed,  to  the  end  that  he  may,  if  so 
desiring,  take  the  proper  steps  for  the  extradition  of 
the  party.    Such  is  the  substance  of  this  section. 

No  provision  for  preliminary  arrest  and  deten- 
tion is  contained  in  the  existing  law;  and  there  is  no 
practical  necessity  for  it  In  any  law  to  be  enacted  by 
Congress.  State  laws  providing  for  such  arrest  and 
detention,  in  order  to  facilitate  the  execution  of  the 
law  of  Congress,  and  making  it  the  duty  of  governors, 
to  whom  demands  have  been  addressed  for  the  deliv- 
ery of  fugitive  criminals,  to  iict  in  conformity  with 


this  law,  are  already  in  existence,  and  have  been  for 
years.  These  laws  have  been  held  not  to  be  inconsis- 
tent with  the  law  of  Congress.  Ex  parte  Amnions,  84 
Ohio  St.  618;  Mohr's  case,  2  Ala.  L.  J.  547;"  The  Coin- 
mojiwealth  y.  Troeey,  5  Mete.  637;  Ex  parte  Cuhrethy 
49  (^a.  480. 

These  State  laws  are  enforceable  under  State  author- 
ity, and  just  as  efficient  for  the  purpose  of  a  preliminary 
arrest  and  detention,  as  this  section  would  be  if 
enacted  by  Congress,  without  any  power  to  enforce 
the  duty  which  is  prescribed  by  It.  Why  then  should 
Congress  undertake  to  do  what  the  States  themselves . 
have  already  adequately  done  ?  Why  should  it  seek 
to  supersede  State  legislation  In  a  matter  that  properly 
belongs  to  the  States  themselves,  and  in  respect  to 
which  they  have  shown  no  indliference?  We  certainly 
do  not  want  and  could  not  well  have  two  systems  of 
legislation  — one  by  the  States  and  the  other  by  Con- 
gress—operating concurrently  upon  the  same  terri- 
tory, for  the  preliminary  arrest  and  detention  of 
fugitive  criminals.  We  already  have  one,  and  that  U 
quite  sufficient.    Why  not  let  well  enough  alone? 

And  still  farther.  Congress,  in  adopting  this  section, 
would  make  a  law  to  operate  in  advance  of  any  de- 
mand for  the  delivery  of  a  fugitive  criminal  by  the 
executive  of  the  State  from  which  he  is  assumed  to 
have  fled.  The  theory  of  the  Constitution  and  of  the 
present  law  is,  that  until  a  demand  has  actually  been 
made  for  such  delivery,  nothing  is  to  be  done  by  Con- 
gress on  the  subject.  This  section  however  reverses 
this  theory,  and  provides  for  a  preliminary  arrest  and 
detention  in  advance  of  any  demand.  The  States  may 
do  this  in  the  exercise  of  their  police  powers;  but  it\B 
difficult  to  see  how  Congress,  acting  under  the  extra- 
dition clause  of  the  Constitution,  can  make  a  law  to 
operate  in  the  States  before  any  demand  for  the  deliv- 
ery of  a  fugitive  criminal.  The  Constitution  author- 
izes Congress  to  provide  for  the  delivery  of  such  a 
criminal  when  a  demand  has  been  made  by  "the 
executive  authority  of  the  State  from  which  he  fled," 
but  does  not,  In  express  words,  or  by  just  Implication, 
authorize  Congress  to  provide  for  his  arrest  and  de- 
tention prior  to  such  demand.  The  demand  is,  by  the 
terms  of  the  Constitution,  the  OutfoZ  point  at  which 
the  power  of  Congress  begins.  Whatever  the  States 
may  see  fit  to  do  before  this  is  a  matter  of  their  police 
powers.    No  such  powers  belong  to  Congress. 

2.  The  second  section  of  the  bill  specifies  the  **  pre- 
liminary proceedings/'  which  **  shall  be  necessary  be- 
fore a  demand  can  bo  made  by  the  executive  author- 
ity of  a  State  for  a  fugitive  from  the  justice  thereof, 
who  is  charged  with  having  committed  treason,  felony, 
or  other  crime  therein,  upon  the  governor  of  a  State 
to  which  such  fugitive  has  actually  fled."  These 
**  proceedings  "  are  set  forth  in  detail,  and  made  prece- 
dent to  any  right  of  demand. 

If  then  Congress  should  adopt  this  section,  it  would 
prescrjbe  a  series  of  rules  that  must  be  observed  in 
making  an  application  to  the  governor  of  a  State, 
asking  him  to  demand  the  delivery  of  an  alleged 
fugitive  from  justice,  and  also  a  series  of  papers  which 
must  be  presented  to  him,  before  he  **can  "  make  the 
demand.  Such  governor  being  a  State  officer,  there 
would  be  no  power  In  the  general  government  to  en- 
force upon  him  the  observance  of  these  rules.  Their 
observance  would  be  either  a  matter  of  his  own  dis- 
cretion, or  of  regulation  by  State  laws,  defining  under 
what  circumstances,  and  upon  what  evidence,  he  shall 
make  a  demand  for  a  fugitive  criminal.  It  Is  clearly 
within  the  power  of  a  State  Legislature  thus  to  regu- 
late the  action  of  a  State  governor. 

There  is  moreover  no  occasion  for  this  section,  since 
the  Constitution  both  recognizes  and  implies  the  right 
of  demand  by  the  "executive  authority"  of  every 
State.    It  further  Implies  that  Congress  has  no  power 
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to  place  direct  reBtriotioiis  and  liiiiitstionB  upou  this 
right.  AssumiiiK  the  right,  it  does  uot  imply  or  de- 
clare that  the  demand  shall  be  complied  with  under 
all  circumstances,  but  specifically  designates  the  con- 
ditions of  such  compliance.  It  is  sufficient  for  all 
practical  purposes  to  specify,  as  is  done  iu  the  present 
law,  the  constitutional  conditiona  upon  which  the 
executive,  to  whom  the  demand  is  addressed,  shall 
comply  therewith.  These  conditions,  being  rules  to 
guide  his  action,  would  of  course  be  such  to  guide  the 
action  of  the  demanding  executive,  provided  he  ex- 
pected to  secure  compliance  with  his  demaud.  The 
law,  as  it  now  is,  leaves  demanding  executives  to  in- 
fer what  they  must  do  from  what  it  says  to  delivering 
executives.  It  makes  uo  rules  for  the  former,  except 
as  they  are  involved  in  rules  to  guide  the  latter.  It 
also  leaves  the  several  States  to  determine  for  them- 
selves by  law  when,  and  under  what  circumstances, 
their  respective  governors  shall  make  demands  forthe 
delivery  of  fugitive  criminals.  This  is  better,  and 
more  in  accordance  with  the  true  doctrine  of  State 
rights,  than  the  law  would  be  if  changed  as  proposed 
iu  this  bill. 

3.  The  third  section  declares  that  **  the  executive  of 
any  State  may,  upon  the  papers  mentioned  and  de- 
scribed in  the  foregoing*  section,  demand  a  fugitive 
from  the  justice  thereof,  who  has  committed  treason, 
felony,  or  other  crime  therein,  of  the  executive  of  the 
State  in  which  such  fugitive  shall  be  found,, and  the 
executive  of  the  State  upon  whom  such  demand  has 
been  made  shall  comply  with  such  demand  when  the 
same  is  made  iu  conformity  to  the  provisions  of  sec- 
tion two  of  this  act.** 

The'* papers"  here  referred  to,  are  those  which 
must  accompany  an  **  application  **  for  a  demand  by 
the  exeoutive  of  the  State  who  is  asked  to  make  it. 
These  papers  must  be  presented  to  him  before,  accord- 
ing to  the  second  section,  he  has  any  power  to  make  a 
demand.  If  on  the  basis  of  these  papers,  he  makes  a 
demand,  then  the  executive  of  the  State,  to  whom  it 
is  addressed,  must  comply  therewith,  if  it  is  made  *'  in 
conformity  to  the  provisions  of  section  two  of  this 
act"  It  is  uot  expressly  said,  but  implied,  that  the 
papers  must  accompany  tho  demand.  A  blank  form 
is  given  which  must  bemused  by  the  demanding  execu- 
tive. 

The  theory  of  the  second  and  third  sections,  taken 
together,  is  to  designate  the  procedure  in  accordance 
with  which  a  demaud  must  be  made,  if  at  all,  and  in 
this  way  specify  the  conditions  in  the  presence  of 
which  a  delivery  must  be  made.  The  theory  of  the 
law,  as  now  existing,  is  to  prescribe  the  conditions 
upon  which  a  delivery  must  be  made,  and  thus  indi- 
cate to  the  demanding  executive  what  he  must  do  in 
order  to  secure  such  delivery. 

There  is  a  very  marked  difference  between  these  two 
theories,  as  one  will  readily  see  by  comparing  the 
second  and  third  sections  of  this  bill  with  section  5278 
of  the  Revised  Statutes  of  the  U:iited  Btates.  The 
theory  of  the  present  law  is  much  the  simpler  one.  It 
leaves  the  States  to  regulate  the  matter  of  making  de- 
mands as  they  shall  see  fit,  subject  only  to  the  neces- 
sity, in  such  regulation,  of  complying  with  the  con. 
stitutionaloonditious  of  the  obligation  of  delivery  as 
specified  by  law.  It  does  not  force  absolute  uniform- 
ity of  procedure  upon  all  the  States,  as  is  proposed  in 
this  bill,  iu  making  demands  for  fugitive  criminals. 
It  is  enough  for  the  demanding  executive,  when  making 
a  demand,  to  produce  **  acopy  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  State 
or  Territory,  charging  the  person  demanded  with  trea- 
son, felony,  or  other  crime,  certified  as  authentic  by 
the  governor  or  chief  magistrate  of  the  State  or 
Territory  from  whence  the  person  so  charged  has 
fled,*'  and  b^  necessary  implication,  to  show  the  fact 


of  fiight  from  such  Stale  or  Territory  to  the  State  or 
Territory  to  whose  executive  authority  the  demand  is 
addressed.  This  being  done,  then  the  obligation  of 
delivery,  as  defined  by  law,  is  established. 

But  this  is  by  no  means  enough  according  to  the 
provisions  of  the  second  and  third  sections  of  this  bill, 
taken  together.  An  exact  procedure  instituted  and 
pursued  by  the  State  officer  named,  and  involving  a 
great  variety  of  particulars,  and  resulting  in  the  pro- 
duction of  a  series  of  specified  papers,  must  be  had  be- 
fore either  a  demand  or  a  delivery  can  be  made.  The 
case  becomes  a  complicated  one  by  the  details  of  this 
procedure,  especially  so  when  compared  with  the 
simplicity  and  sufficiency  of  the  present  law.  The 
proposed  legislation  by  Congress  is  excessive.  Far  the 
better  way  is  to  leave  the  States,  in  making  demands, 
to  regulate  the  matter  of  procedure  for  themselves,  pro- 
vided always  that  they  must  supply  the  constitutional 
conditions  of  the  obligation  of  delivery,  as  already 
established  by  law. 

4.  The  fourth  section  of  the  bill  specifies  the*' pro- 
ceeding** that  shall  be  had  when  the  demand  is  com- 
plied with,  and  gives  a  blank  form  of  the  warrant  of 
delivery  to  be  issued  by  the  delivering  executive  to  an 
officer  competent  to  make  service  of  the  same.  This 
officer,  before  making  an  actual  delivery  of  the  party 
arrested  to  the  agent  named  in  the  warrant,  is  to  bring 
him  before '' a  court  of  record  or  a  judge  thereof,*' 
which  court  or  judge  is  to  inform  him,  that  if  he  so 
desires,  he  may  have  a  writ  of  habeas  corpus  to  test  the 
question  of  identity,  or  the  ** legality  of  the  process 
generally.'*  The  court  or  judge,  if  issuing  such  writ 
and  determining  the  case  adversely  to  the  prisoner,  is 
to  direct  the  officer  having  him  in  custody  to  deliver 
him  to  the  agent  designated  in  the  warrant.  If  the 
decision  be  in  favor  of  the  prisoner,  then  be  is  to  be 
discharged,  unless  other  good  cause  appears  for  bis 
detention.  If  the  warrant  appears  defective,  or  has  been 
improperly  executed,  then  it  is  to  be  returned  to  the 
governor  for  correction,  and  the  hearing  is  to  be  ad- 
journed a  sufficient  time  for  this  purpose,  and  in  the 
meantime  the  party  is  to  *"■  be  held  in  custody*'  until 
the  case  is  disposed  of. 

It  is  plain  upon  the  face  of  these  provisions  that  the 
warrant  of  the  dell  vering*governor  is,  at  the  option  of 
the  party  arrested,  simply  a  means  of  arrest  and  bring- 
ing the  case  before  '*a  court  of  record  or  a  judge 
thereof.*'  The  real  delivering  power,  if  the  prisoner  so 
desires,  is  lodged  in  this  court  or  judge,  and  not  in  the 
governor  at  all.  His  warrant  amounts  to  nothing,  ex- 
cept as  a  means  of  arrest,  unless  thus  confirmed.  The 
law,  as  it  now  Is,  makes  the  governor*s  warrant  conclu- 
sive  as  to  the  right  of  removing  the  party  '*  to  the  State 
having  jurisdiction  of  the  crime  *'  charged,  without 
excluding  his  right  to  sue  out  a  writ  of  habeas  corpus, 
and  thus  test  the  legality  of  the  proceeding  against 
him.    This  Is  amply  sufficient  for  his  protection. 

The  last  paragraph  of  this  section  is  a  penal  one,  and 
among  other  things,  provides  that  **  any  officer,  agent, 
or  person,  who  shall  by  force,  threats,  or  undue  influ- 
ence, compel,  persuade,  or  induce  any  person  to  go 
from  any  State,  iu  which  he  may  be  in,  to  any  other 
State,  to  answer  a  charge  or  pretended  charge  of  crime, 
♦  ♦  *  shall  be  deemed  guilty  of  a  felony,  and  on 
conviction  thereof  shall  be  punishable  by  imprison- 
ment at  hard  labor  for  a  term  not  less  than  five  nor 
more  than  ten  years.**  Such  penal  legislation  is  not 
beyond  the  power  of  a  State  in  respect  to  Its  own 
inhabitants.  But  it  would  be  interesting  to  know 
what  clause  of  the  Federal  Constitution  authorizes 
Congress  to  pass  such  a  law.  There  surely  is  nothing 
in  its  extradition  clause  that  gives  this  authority,  and 
no  other  clause  of  that  iustrumeut  has  any  relation  to 
the  subject. 

6.  The  fifth  section  of  the  bill  provides  a«  follows ; 
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*'  No  person  haviug  been  sarroDdered  to  the  State  de- 
mauding him  as  a  fugatire  from  jastioe,  shall  be  de* 
taiued  therein  by  any  legal  process,  ezoept  for  the 
crime  on  the  charge  of  which  he  was  removed  thereto, 
nor  shall  he  by  such  State  be  surrendered  to  another 
State,  until  reasonable  time,  for  his  return  to  the 
State  from  which  he  was  so  removed,  shall  hare  elapsed 
after  his  discharge,  by  acquittal  or  otherwise,  in 
respect  to  the  crime  for  which  he  was  surrendered : 
Provided,  That  if,  while  in  the  actual  custody  of  such 
demanding  State,  he  shall  commit  another  crime 
against  its  laws,  he  may  for  the  same  be  held,  tried 
aud  punished  according  to  the  laws  thereof." 

This  section,  though  having  nothing  to  do  with  the 
question  of  procedure  in  demaudiug  and  surrendering 
fugitive  criminals,  asserts  a  very  Important  principle 
on  the  subject  of  extradition  whether  it  be  inter-State 
or  international.  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in 
United  States  v.  Rauscher,  119  U.  S.  407,  very  clearly 
stated  this  principle.  It  is  difficult  to  see  why  his 
reasoning  in  this  case  is  not  just  as  applicable  to  inter- 
State  extradition  under  the  Constitution  and  laws  of 
the  United  States,  as  it  was  to  the  case  before  the  court, 
which  was  one  of  extradition  under  the  tenth  article  of 
the  treaty  of  1842  between  the  United  States  and 
Great  Britain.  The  principle  is  that  the  party  extra- 
dited, himself  committing  no  fault  to  make  an  excep- 
tion against  him,  is  to  be  held  oyUy  for  the  crime 
charged  in  the  extradition  proceedings,  until  he  has 
had  a  reasonable  opportunity  of  returning  to  the  State 
or  country  from  which  he  was  so  removed. 

6.  The  sixth  section  of  the  bill  declares  that  the 
governor  of  a  State,  in  issuing  his  warrant  of  delivery, 
may  therein  provide  **  that  said  fugitivejbe  brought  be- 
fore him,  and  If  said  governor  become  satisfied  by 
legal  proof  that  the  extradition  proceeding  has  been 
invoked  for  private  purposes,  he  may  revoke  the  same 
and  direct  the  discharge  of  the  fugitive.'*  It  is  well 
settled,  by  the  practice  of  governors  aud  also  by  judi- 
cial decisions,  that  under  thnlaw,  asit  now  is.  State 
governors,  after  they  have  issued  the  warrant  of  de- 
livery, may  at  any  time  before  the  actual  removal  of 
the  fugitive  to  the  State  demanding  him,  order  a  re- 
hearing of  the  case,  and  revoke  their  own  warrants 
for  causes  which  they  deem  sufficient.  Governor 
Fairfield's  opinion,  24  Am.  Jurist,  226;  Governor 
CuUom's  opinion,  Spear  on  Extradition,  i2d.  ed.), 
713;  The  case  of  J  amen  CanrolU  Chicago  Legal  News, 
September  28, 1878,  and  Work  v.  Corrington,  34  Ohio 
St.  64.  Governors  have  repeatedly  revoked  their  own 
warrants,  assuming  that  so  long  as  the  party  remains 
within  their  jurisdiction  they  have  this  right.  The 
objections  to  this  section  of  the  bill  are  these:  1.  It 
Implies  that  governors  have  no  such  right,  except  as 
they  specially  provide  for  it  In  their  warrants  of  de- 
livery. 2.  It  limits  by  implication  the  right  of  re- 
vocation to  the  single  case  named  in  the  section. 

7.  The  seventh  section  provides,  among  other  things, 
that  if  the  agent  designated  in  the  governor's  warrant 
does  not  appear  within  a  month  to  receive  the  fugitive 
after  the  court  or  judge  shall  have  ordered  his  deliv- 
ery to  such  agent,  then  the  **  fugitive  shall  be  dis- 
charged." The  law  as  it  now  is  provides,  that  **  if  no 
such  agent  appears  within  six  months  from  the  time 
of  the  arrest,  the  prisoner  may  be  discharged."  This 
may  have  been  a  proper  period  when  the  law  was 
originally  enacted;  but  with  our  modern  facilities  for 
rapid  communication  and  travel,  the  period  of  deten- 
tion for  the  appearance  of  the  agent  is  far  too  long. 

8.  The  eighth  section  makes  the  proposed  law  ap- 
plicable **  to  an  escaped  convict,  and  to  a  convict  who 
has  served  a  portion  of  his  term  and  l>een  according  to 
law  couditlonaily  released.'*     This  though  i4o(  ex- 


pressed, is  substantially  implied  in  the  present  law. 
It  is  well  to  have  the  idea  distinctly  expressed. 

9.  The  tenth  section  declares  that  '*  nothing  in  this 
act  shall  be  construed  to  authorize  the  judiciary  or 
any  other  department  of  the  government  of  the 
United  States  to  compel  any  governor  to  deliver  ap  a 
fugitive  from  justice."  This  so  far  as  It  relates  to 
governors  of  States,  makes  Congress,  If  passing  the 
section,  declare  that  it  does  not  intend  to  do  what, 
according  to  the  decision  of  the  Supreme  Court  of  the 
United  States,  In  Kentucky  v.  Denniion,  24  How.  66. 
It  has  absolutely  no  power  to  do.  In  other  words. 
Congress  would  say  that  It  does  not  design  to  enaet  a 
constitutional  Impossibility.  It  Is  hardly  worth  while 
to  say  this. 

The  doctrine  asserted  is,  according  to  the  deliverance 
of  Chief  Justice  Taney  in  KerUticky  v.  Dennison,  stipra, 
just  as  applicable  to  all  State  officers  empowered  by 
Congress  to  execute  any  law  enacted  by  it  for  Inter- 
State  extradition,  as  it  is  to  governors  of  States.  But 
it  is  not  equally  applicable  to  governors  of  Territories 
or  territorial  officers  acting  under  their  authority, 
since  such  governors  and  officers  are  subject  to  the 
supreme  legislative  power  of  Congress. 

10.  The  eleventh  section  repeals  sections  5278  and 
5279  of  the  Revised  Statutes  of  the  United  States,  in 
which  the  present  law  for  inter-State  extradition  Is 
found. 

The  reader  has  now  before  him  the  proposed  law  aud 
the  existing  law.  Which  is  the  better. of  the  two, 
taken  as  a  whole  ? 

The  radical  difficulty  with  the  proposed  law,  especi- 
ally in  the  firsti  four  sections,  which  constitute  nearly 
the  whole  of  It  in  the  quantity  of  matter,  has  its  basis 
in  the  idea  of  securing  an  absolute  uniformity  of  ex- 
tradition'procedure  throughout  the  United  States,  and 
in  the  further  idea  that  it  is  the  exclusive  province  of 
Congress  to  furnish  all  the  law  relating  to  inter-State 
extradition.  The  first  of  these  ideas  is  a  good  one,  so 
far  as  It  Is  practicable  under  our  duplicate  system  of 
government. 

The  second  idea  is  not  true.  Inter-State  extradition 
is  mainly  an  affair  between  the  States  themselves ;  and 
these  States  are  not  mere  municipalities,  deriving  their 
rights  and  powers  from  the  general  government,  but 
political  sovereignties,  and  as  such,  possessing  and 
exercising  all  the  powers  of  government,  except  those 
exclusively  delegated  to  the  general  government,  and 
those  denied  to  them  by  the  Constitution  of  the 
United  States.  It  is  true,  as  the  Supreme  Conrt  of 
the  United  States  has  decided,  that  Congress  has 
power  to  legislate  on  the  subject  of  inter-State  extra- 
dition, and  that  the  law,  as  originally  enacted  in  1708, 
is  constitutional;  and  it  is  just  as  true  that  the  States 
have  power  to  legislate  In  respect  to  fugitive  criminals 
coming  within  their  jurisdiction,  and  that  they  have 
so  legislated,  by  providingfor  a  preliminary  arrest  and 
detention  of  such  criminals,  by  making  it  the  duty  of 
their  respective  governors  to  comply  with  the  law  of 
Congress  in  respect  to  their  extradition,  and  by  desig- 
nating under  what  circumstances  these  governors 
shall  demand  fugitive  criminals  from  other  States.  It 
is  also  true  that  Congp*ess  can  enact  no  law  for  inter- 
State  extradition,  to  be  executed  by  State  officers,  the 
duties  of  which  It  can  enforce  upon  these  officers  against 
their  pleasure,  or  against  the  pleasure  of  the  States 
themselves. 

There  is  a  doctrine  of  State  rights  and  State  powers, 
to  be  taken  into  consideration  by  Congress  when 
legislating  on  this  subject.  The  bill  in  question  is 
framed  as  if  exclusive,  legal  omnipotence  on  this  sub- 
ject were  vested  in  Congress.  Such  is  not  the  fact. 
i  Congress  can  pass  no  law  **  to  cover  the  whole  method 
of  procedure  *' in  any  tense  that  fX9ludei  from  the 
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States  the  right,  in  their  disoretiou,  to  arrest  and  de- 
tain fagitive  orimiuals  when  ooming  within  their 
reepeetive  territories,  or  that  excludes  from  them  the 
right  to  direct  their  own  governors  in  malting  demands 
for  such  criminals.  The  present  law  makes  no  such 
attempt,  but  leaves  an  unoccupied  field  for  State 
legislation  not  Inconsistent  with  it,  but  rather  auxili- 
ary to  it:  and  in  this  respect  it  is  dearlj  rig^t.  The 
proposed  law,  in  seeking  to  carry  out  the  theory  of 
un^onnity  of  procedure,  undertakes  to  do  too  much. 
The  idea  of  uniformity  is  plainly  a  good  one,  so  far  as 
it  can  be  attained;  but  it  is  not  the  only  idea  to  be 
considered. 

Samubl  T.  Spbab. 
Bbookltn,  N.  Y. 


XUISANCE— UNDERTAKER'S    ESTABLISH- 
MENT. 

COURT  OP  CHANCERY  OF  NEW  JERSEY, 
DECEMBER  9,  1887. 

WeSTCOTT  V.  MiDDLETON. 
An  undertaker's  establishment,  in  which  he  keeps  coffins, 
ice-boxes  and  cases  in  which  he  preserves  the  Ixidles  of 
the  dead,  and  In  the  rear  of  which  he  cleanses  and  dries 
guch  boxes,  is  not  necessarily  a  nuisance,  although  in  a 
populous  city. 

1>  ILL  for  permanent  injunction. 

J.  J.  CranddU,  for  complainant. 
E.  A.  Armatrong,  for  defendant. 

Bird,  V.  C.  The  parties  to  this  controversy  own 
adjoining  lots  in  the  city  of  Camden.  The  com- 
plainant occupies  his  as  a  dwelling-house  and  for  of- 
fices. The  defendant  accupies  the  basement  and  first 
fioor  of  his  dwelling  to  carry  on  the  business  of  an 
undertaker,  nsiug  the  front  room  as  an  office,  the  sec- 
ond room  as  a  place  to  keep  supplies,  and  the  second 
and  third  stories  with  his  family.  Ou  the  lot  of  the 
defendant,  back  of  the  first  and  second  rooms,  is  a 
kitchen  or  extension,  between  which  and  the  lot  of 
the  defendant  is  an  open  space  going  back  to  the  rear 
of  the  lot,  which  is  180  feet  deep.  In  this  open  space 
Is  a  hydrant.  The  cellar  of  the  defendant  is  used  for 
storing  lumber, which'as  occasion  requires  he  takes  out 
in  the  rear,  through  this  open  space,  to  a  shop  which  is 
at  the  extreme  rear  end  of  his  lot,  there  to  boused  in 
making  boxes.  The  complaint  is  that  the  defendant  is 
guilty  of  maintaining  a  nuisance  in  the  maintenance  of 
this  business  of  undertaking,  and  that  the  complainant 
is  entitled  to  the  aid  of  this  court  in  being  relieved 
therefrom.  There  is  a  charge  that  the  defendant  dis- 
turbs the  complainant  in  the  manufacture  of  boxes. 
This  point  is  practically  abandoned.  But  the  com- 
plainant insists,  in  the  first  place,  that  this  business 
is  carried  on  in  an  unlawful  manner ;  and  in  the  sec- 
ond place,  that  the  defendant  has  no  right  to  carry 
on  this  business  where  he  does.  The  proof  shows  that 
the  defendant  buries  from  100  to  160  persons  a  year, 
and  the  vehicles  which  he  uses  for  that  purpose  are 
driving  to  and  from  his  place  of  residence  about  four 
times  in  every  case ;  so  that  from  600  to  ^00  times  dur- 
ing the  year  the  complainant  has  the  opportunity.  If 
he  attends  thereto,  to  be  reminded  that  death  has 
taken  place,  that  some  one  is  a  corpse,  and  that  prepa- 
rations are  being  made  for  the  funeral;  or  that  some 
one  has  just  been  buried.  In  every  such  case  the  de- 
fendant nses  a  large  box  in  which  the  corpse  is  pre- 
served,  as  far  as  possible,  from  decomposition,  by  use 
of  loe  in  another  box,  made  of  tin,  which  is  placed  di- 


rectly over  the  corpse.  Formerly  the  tin  box  opened 
underneath,  by  a  tube  mnning  down  through  the  box 
containing  the  body,  to  carry  off  the  water.as  the  ice 
melted.  This  is  now  dispensed  with,  so  that  there  is 
no  connection  whatsoever  between  the  ice  and  the 
corpse.  These  boxes  which  are  so  used  to  preserve 
the  body  are  taken,  after  the  burial,  to  the  residence 
of  the  defendant,  through  his  office  and  store  to  the 
rear  thereof ;  and  in  this  narrow  space,  by  the  side  of 
the  hydrant,  are  often  washed,  and  if  not  washed 
there,  are  washed  further  back  in  the  yard.  They 
have  been  allowed  to  remain  there  for  an  hour,  and 
sometimes  longer ;  occasionally  all  night.  The  com- 
plainant Insists  that  he  has  several  times  noticed  of- 
fensive odors  from  those  boxes,  which  have  greatly 
distressed  him  and  given  him  alarm.  Indeed  it  may 
be  said  that  there  is  no  doubt  but  that  the  complain- 
ant  has  been  frequently  exercised  in  his  mind  on  ac- 
count of  the  presence  of  these  boxes,  which  have  been 
receptacles  of  the  dead ;  nor  is  there  any  doubt  but 
that  he  has  observed  offensive  odors,  but  whether 
from  these  boxes  or  not  is  not  so  clear  to  my  mind. 
There  were  odors  arising  from  that  locality,  but  the 
defendant  insists  that  they  came  from  a  drain  which 
he  found  to  be  choked  up  ou  two  occasions,  and  that 
after  the  drain  had  been  opened  and  cleansed  there 
were  no  longer  any  odors.  The  complainant  insists 
that  these  odors  were  of  the  character  that  he  says 
they  were,  because  flies  were  attracted  there  in  great 
numbers,  among  which  was  what  Is  known  an  the 
blow-fiy,  which  Is  supposed,  according  to  the  testi- 
mony, more  likely  to  be  attracted  to  places  where 
there  is  animal  decomposition  than  the  ordinary  fly. 
The  defendant  admits  the  use  of  the  premises  for  the 
purposes  alleged  in  the  bill.  He  also  admits  placing 
the  boxes  referred  to  Immediately  in  the  rear  of  the 
main  part  of  his  house,  and  by  the  hydrant  in  ques- 
tion, and  of  cleansing  them  there;  but  he  Insists  that 
tliey  were  never  allowed  to  remain  there  any  longer 
than  was  necessary  before  they  were  thoroughly 
cleansed  and  dried,  and  when  cleansed  and  so  dried, 
were  immediately  taken  away  and  put  under  cover. 
He  says  also  that  he  never  takes  to  this  place  of  busi- 
ness any  box  which  has  been  used  in  case  the  corpse 
was  of  a  person  who  had  died  of  any  contagious  dis- 
ease without  first  thoroughly  cleansing  the  box.  The 
defendant  has  also  shown  that  on  two  occasions  the 
drain  referred  to  was  so  stopped  up  as  to  produce  offen- 
sive odors,  which  were  not  perceived  when  the  drain 
was  open.  So  that  after  the  fullest  consideration 
my  mind  is  led  to  the  conviction  that  the  odors  com- 
plained of  may  have  arisen  from  some  other  source 
than  that  alleged  by  the  complainant.  In  other 
words,  I  am  not  satisfied  that  the  defendant  has  con- 
ducted his  business  in  such  an  unlawful  manner  as  to 
cause  any  undue  annoyance  or  discomfort  to  the  com- 
plainant. 

But  the  further  contention,  that  the  business  itself 
is  a  nuisance,  is  of  great  importance,  and  cannot  be 
passed  by  without  the  fullest  consideration.  The 
claim  is  that  it  is  impossible  to  carry  on  business  of 
this  character  without  constant  liability  to  communi- 
cate diseases  to  those  who  reside  in  the  neighborhood 
and  that  this  liability  creates  dread,  discomfort  and 
apprehension,  which  abridges  the  rights  of  property. 
It  is  insisted  that  the  deadly  spore  will,  in  spite  of 
the  utmost  precaution,  be  carried  about  in  such  ves- 
sels, and  are  liable  to  be  dislodged  and  to  be  commu- 
nicated to  the  nearest  inhabitant  at  any  moment,  im- 
pregnating him  with  the  seeds  of  death. 

In  the  first  place,  admitting  the  possibility  of  dan- 
ger lurking  in  every  box  where  the  person  buried 
therefrom  has  died  of  a  contagious  disease,  what  Is  the 
duty  of  the  court?  Should  the  court  say  that  such 
business,  however  lawful,  cannot  be  carried  on  in  a 
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populous  pATt  of  the  city  7  I  am  not  prepared  to 
asseut  to  that  dootriue.  It  is  quite  olear  to  my  mind 
that  this,  like  mauy  other  oooupatious,  may  be 
BO  oonduoied  as  to  be  a  uulsanoe.  For  example,  a 
grooer  might  allow  his  vegetables  to  decay  in  such 
quantities  and  in  such  localities  upon  his  premises  as 
to  do  infinite  harm  to  his  neighbors,  and  subject  him 
to  the  penalties  of  the  law,  or  to  the  restraint  of  a 
court  of  equity.  The  same  may  be  said  of  the  vendor 
of  meats ;  so  negligent  might  he  be  as  to  scatter  dis- 
ease and  death  to  multitudes.  But  because  these 
things  are  possible,  or  may  occasionally  happen,  it  is 
not  pretended  for  a  moment  that  it  is  unlawful  to 
carry  on  the  grocery  business,  or  to  vend  meats,  in 
populous  parts  of  our  cities.  It  seems  to  me  that  the 
same  reasoning  may  be  applied,  with  great  certainty, 
to  the  business  of  undertaking.  It  may  be  carried  on 
so  negligently,  with  such  indifferent  regard  to  the 
rights  and  feelings  of  others  as  to  be  not  only  an  of- 
fence to  the  tender  sensibilities  of  the  intelligent  and 
refined,  but  to  be  a  direct  menace  to  the  health  and 
open  violation  of  the  civil  rights  of  all  residing  in  the 
neighborhood. 

Now,  as  in  the  case  supposed,  there  is  a  remedy 
which  does  not  go  to  the  destruction  of  the  occupa- 
tion, but  which  at  the  same  time  protects  the  rights 
of  others  in  the  comfortable  enjoyment  of  their  prop- 
erty, so  in  the  case  at  hand,  it  seems  to  be  most  clear, 
that  the  court  has  it  within  its  power  to  prevent  the 
misapplioation  of  a  legal  right,  and  that  to  go  further 
would  be  a  destruction  of  that  legal  right.  The  law 
means  to  protect  every  one  In  the  enjoyment  of  such 
rights,  in  the  enjoyment  of  his  health,  as  well  as  in 
the  enjoyment  of  his  property,  on  the  one  hand,  and 
on  the  other,  in  the  enjoyment  of  his  legitimate  vo- 
cations, as  well  as  in  the  possession  of  his  property. 
The  defendant  has  a  right  to  the  possession  of  his 
property ;  and  to  carry  on  a  legitimate  business  there 
in  11  lawful  manner  is  an  equally  sacred  right.  Is  the 
business  in  which  the  defendant  is  engaged  a  lawful 
one?  To  a  certain  extent  that  is  not  disputed.  Has 
he  a  ri^ht  to  carry  it  on  on  the  premises  which  he 
owns  and  occupies?  He  certainly  has,  unless  it  un- 
reasonably interferes  with  the  lawful  rights  of  an- 
other. The  counsel  for  the  plaintiff,  perceiving  the 
force  of  this  view,  and  what  would  be  likely  to  result 
therefrom  under  the  evidence,  insisted  at  last  that 
carrying  on  the  business  of  an  undertaker  by  the  de- 
fendant was  in  itself  so  obnoxious  to  the  complainant 
as  to  render  bis  house  uncomfortable,  and  that  the 
fact  alone  was  sufficient  to  justify  this  court  in  re- 
straining the  defendant  from  the  use  of  his  premises 
in  carrying  on  said  business.  But  it  has  not  been 
shown  that  disease  of  any  kind  has  ever  been  com- 
municated by  any  act  or  omission  of  the  defendant. 
It  is  not  in  evidence  that  the  fatal  spore  has  ever  been 
allowed  to  remain  in  any  of  the  boxes  which  the  de- 
fendant and  his  employees  have  handled  as  children 
do  their  toys;  nor  does  it  anywhere  appear  that  any 
special  risk  has  been  presented  in  the  management  of 
this  business.  Therefore  as  to  the  first  question,  i 
must  conclude  that  the  complaint  cannot  prevail. 

In  the  second  place,  it  is  urged  that  the  business  of 
an  undertaker  is  a  nuisance  per  se.  Is  this  proposition 
maintainable?  Must  the  undertaker  retire  from  the 
inhabited  parts  of  our  villages,  towns  and  cities?  Is 
an  occupation  which  is  absolutely  essential  to  the  wel- 
fare of  society  to  be  ctnidemned  by  the  courts,  to  be 
classified  with  nuisances,  and  to  be  expelled  from  lo- 
calities where  all  other  innocent  and  innoxious  trades 
may  be  carried  on  ?  In  other  words,  is  this  business 
HO  detestable  in  itself  as  unreasonably  to  interfere 
with  the  civil  rights  or  property  rights  of  those  who 
dwell  within  ordinary  limits,  and  who  can  and  do, 
without  effort,  see  and  hear  what  is  being  done?    The 


inquiry  is  not  whether  it  is  obnoxious  to  this  or  that 
individual  or  not;  but  whether  or  not  it  is  of  such  a 
character  as  to  be  obnoxious  to  mankind  generally, 
similarly  situated.  There  are  certain  obscene  or  of- 
fensive sights,  certain  poisonous  or  destroying  gases 
or  odors,  certain  disturbing  sounds  or  noises,  which 
affect  most  persons  alike ;  can  the  business  of  an  un- 
dertaker be  classed  with  any  of  these?  Is  the  busi- 
ness of  an  undertaker  of  this  class?  Before  the  court 
can  condemn  a  trade  or  calling  it  must  appear  that  it 
cannot  be  carried  on  without  working  injury  or  hurt 
to  another;  and  as  I  have  said,  that  injury  or  hurt 
must  be  such  as  would  affect  all  reasonable  persons 
alike  similarly  situated.  The  law  does  not  contem- 
plate rules  for  the  protection  of  every  individual  wish 
or  desire  or  taste.  It  is  not  within  the  judicial  scheme 
to  make  things  pleasant  or  agreeable  for  all  the  citi- 
zens of  the  State. 

But  to  proceed  with  the  case  before  me.  Let  us  as- 
certain from  what  standpoint  or  under  what  circum- 
stances the  complainant  regards  this  employment  a 
nuisance  per  se.  Mr.  Westcott  is  one  of  the  most 
highly  respected  citizens.  He  is  about  seventy -two 
years  old.  As  to  the  subject-matter  in  hand,  and 
every  thing  akin  to  it,'he  is  most  sensitive  or  tender. 
It  is  conceded  that  he  has  an  extraordinary  horror  or 
repugnance  to  contemplating  any  thing  pertaining  to 
death  or  to  the  dead.  Such  emotions  or  feelings  so 
control  him  that  he  has  not  attended  a  half-dozen  fu- 
nerals during  his  long  life.  Ashe  advances  in  years 
this  sentiment  becomes  more  and  more  intolerable.  It 
is  urged,  and  with  great  reason,  that  these  facts  being 
so,  Mr.  Westcott's  judgment  is  not  only  overcome  by 
his  imagination,  but  that  innumerable  evils  are  cre- 
ated thereby  for  his  soul  to  feed  upon,  which  he 
charges  in  this  case  to  the  defendant.  Plainly  the  cir- 
cumstances are  special,  and  most  unsafe  to  found  any 
general  rule  of  law  upon.  Giving  the  complainant 
credit  for  all  he  can  possibly  be  entitled  to,  and  keep- 
ing in  mind  what  he  actually  suffers,  whether  justly 
or  unjustly,  whether  it  be  the  result  of  imagination  or 
an  over-sensitive  nature  or  not,  and  also  keeping  in 
mind  the  rights  of  the  defendant,  how  far  can  the 
court  go  with  safety  in  protecting  Mr.  Westcost  in 
his  home,  and  securing  to  him  every  comfort  that  a 
citizen  is  entitled  to  in  the  enjoyment  of  that  home? 
Many  observations  which  have  been  made  in  dispos- 
ing of  the  first  branch  of  the  discussion  are  equally 
applicable  here ;  they  will  not  be  repeated.  The  court 
in  disposing  of  every  such  question  cannot  but  at  once 
look  beyond  the  judgment  to  be  given  in  the  particu- 
lar case;  the  court  cannot  but  inquire,  what  next,  or 
where  will  such  judgment  lead  to?  The  inquiry  inevi- 
tably arises,  if  a  decision  is  rendered  in  Mr.  West- 
cott's  favor  because  he  is  so  morally  or  mentally  con- 
stituted that  the  particular  business  complained  of 
is  an  offense  or  a  nuisance  to  him,  or  destructive  to 
his  comfort,  or  his  enjoyment  of  his  home,  how  many 
other  cases  will  arise  and  claim  the  benefit  of  the  same 
principle,  however  different  the  facts  may  be,  or  what- 
ever may  be  the  mental  condition  of  the  party  com- 
plaining. One  may  complain  of  the  smell  of  vegeta- 
bles, another  of  fresh  meats,  another  of  the  ordinary 
sound  of  the  anvil,  another  of  the  running  of  a  saw  or 
the  humming  of  machinery,  and  the  like,  without 
limit,  every  case  being  as  meritorious  as  the  one  now 
under  consideration.  Hence  the  value  of  general 
principles  can  never  be  lost  sight  of.  A  wide  range 
has  indeed  been  given  to  courts  of  equity,  in  dealing 
with  these  matters,  but  I  can  find  no  case  where  the 
court  has  extended  aid,  unless  the  act  complained  of 
was,  as  I  have  above  said,  of  a  nature  to  affect  all  rea- 
sonable persons  similarly  situated  alike. 

My  attention  has  been  called  to  the  case  of  Rail^XKid 
Co.  V.  AngtU  41 N.  J.  L.  816.    The  principle  there  laid 
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down  is  of  great  value  iu  every  saoli  case.  The  de- 
fendant was  engaged  in  a  lawful  biuiness,  bnt  so  used 
Its  traolcs  in  making  up  its  trains  and  distributing  its 
ears  in  front  of  the  complainants*  dwelling,  that  by 
reason  of  stenches,  noises,  smoke,  steam  and  dirt- 
thereby  occasioned,  the  comfort  of  the  complainants* 
home  was  seriously  impaired.  The  court  below  al- 
lowed an  injunction  against  such  use  of  the  road ;  but 
the  court  did  not  pretend  to  hold  that  the  company 
must  abandon  the  use  of  its  tracks  altogether.  It  was 
only  decided  that  the  company  had  no  right  to  allow 
its  engines  or  oars  to  remain  iu  the  presence  of  or 
near  by  the  house  of  the  complainants,  making  hide- 
ous noises,  emitting  smoke  and  steam  and  unwhole- 
some odors,  to  the  great  discomfort  of  the  complain- 
ants in  their  home.  The  judgment  of  the  court  sim- 
ply looked  to  the  proper  exercise  of  the  lawful  rights 
of  the  defendant,  and  in  the  lawful  exercise  of  those 
rights  whp  inconvenience  or  annoyance  the  com- 
plainants might  suffer  they  must  submit  to.  Engines 
in  passing  might  whistle  or  emit  smoke,  steam  and 
dirt,  cattle  might  bellow,  sheep  bleat  and  hogs  squeal, 
but  to  that  extent  the  complainant  must  yield  to  the 
general  demand.  To  this  extent  the  court  was  sus- 
tained on  appeal.  I  can  find  nothing  in  that  case  to 
lead  me  to  say  that  the  business  of  an  undertaker  is  a 
uuisauoe  per  se. 

My  attention  has  also  been  directed  to  Cleveland  v. 
Oas-Light  Co.,  20  N.  J.  Eq.  201,  in  support  of  com- 
plainant's views.  Iu  that  case  the  court  said:  '*Any 
business,  however  lawful,  which  causes  annoyances 
that  materially  interfere  with  the  ordinary  comfort, 
physically,  of  human  existence,  is  a  nuisance  that 
should  be  restrained.  *  *  *  To  live  comfortably  is 
the  chief  and  most  reasonable  object  of  men  in  ac- 
quiring property  as  the  means  of  attaining  it;  and 
anj  interference  with  our  neighbor  in  the  comforta- 
ble enjoyment  of  life  is  a  wrong  which  the  law  will 
redress.  The  only  question  is,  what  amounts  to  that 
discomfort  from  which  the  law  will  protect?"  The 
learned  chancellor  then  made  this  important  observa- 
tion: **  The  discomforts  must  be  physical;  not  such 
as  depend  on  taste  or  imagination.  But  whatever  is 
offensive  physically  to  the  senses,  and  by  such  offen- 
siveness  makes  life  uncomfortable,  is  a  nuisance ;  and 
it  is  not  the  less  so  because  there  may  be  persons 
whose  habits  and  occupations  have  brought  them  to 
endure  the  same  annoyances  without  discomfort.'* 
For  a  strikingly  similar  definition,  see  Walter  v.  Selfe^ 
i  Eng.  Law  &  £q.  15. 

In  this  case  then  we  have  the  broad  yet  perfectly 
perceptible  or  tangible  ground  or  principle  announced 
that  the  injury  must  be  physical,  as  distinguished 
from  purely  imaginative.  It  must  be  something  that 
produces  real  discomfort  or  annoyance  through  the 
medium  of  the  senses ;  not  from  delicacy  of  taste  or  a 
refined  fancy.  This  is  very  comprehensive;  indeed  I 
cannot  conceive  of  a  more  liberal  or  broad  statement 
of  the  law,  yet  I  apprehend  it  is  a  true  delineation  of 
the  law.  How  therefore  shall  I  apply  this  rule?  I 
must  fiad  that  physical  discomfort  has  been  produced 
or  will  be;  but  in  so  doing  I  must  not  forget  the  in- 
fluence of  the  imagination  or  a  morbid  or  abnormal 
taste  on  the  mind  and  body.  What  has  been  disclosed 
by  the  proofs  ?  These  facts :  Mr.  Westcott  and  the  de- 
fendant hare  lived  side  by  side,  in  the  same  houses, 
for  about  eleven  years.  During  all  this  time  the  lat- 
ter has  carried  on  the  business  of  burying  the  dead  in 
about  the  same  open  and  unpretentious  manner  that 
he  now  does.  There  is  no  evidence  that  Mr.  Westcott 
or  any  other  person  has  ever  been  afflicted  by  reason 
of  the  defendant's  occupation ;  indeed  nothing  has 
been  attempted  in  that  direction.  Yet  it  is  admitted 
that  this  trade  has  been  and  is  carried  on  by  the  de- 
fendant in  the  midst  of  the  most  populous  part  of  the 


city  of  Camden.  And  what  to  my  mind  is  of  very 
great  consequence,  in  considering  whether  this  trade 
affects  the  body  of  Mr.  Westcott  through  what  is 
known  as  the  bodily  senses,  or  through  his  imagina- 
tion or  taste,  is  the  fact  that  not  another  person  has 
been  produced  who  has  been  affected  as  he  has  been. 
As  just  stated,  great  numbers  from  day  to  day  look 
out  upon  this  establishment  just  as  Mr.  Westcott  does, 
although  at  a  greater  distance;  but  if  the  injury  re- 
sults from  seeing  these  evidences  of  the  havoc  of  dis- 
ease and  of  death,  then  surely  distance  cannot  miti- 
gate it,  and  wh  lie  so  many  others  hare  been  subject  to 
the  same  influences,  not  one  has  been  offered  to  say  that 
he  has  suffered  any  annoyance  or  discomfort  by  the 
presence  of  this  employment  in  the  neighborhood ;  and 
although  the  business  of  undertaking,  oaring  for  and 
buD'ing  the  dead,  has  been  conducted  in  about  the 
same  manner  from  the  earliest  times  (that  is,  in  an 
open  and  public  manner,  in  the  town  and  city,  as  well 
as  in  the  country),  and  so  continues  to  be,  where  the 
most  refined  and  cultivated  abide,  as  well  as  where 
the  unpretentious  do,  yet  from  no  class  has  any  one 
been  brought  to  testify  to  any  bodily  or  mental  injury 
or  suffering  because  an  undertaker  was  carrying  on  his 
vocation  in  his  neighborhood. 

Hence  in  my  judgment,  before  a  trade  or  business 
can  be  declared  a  nuisance  per  se,  it  must  be  made  to 
appear  that  it  necessarily  works  injury,  discomfort  or 
annoyance  to  the  property  or  persons  of  citizens  gen- 
erally who  maybe  so  circumstanced  as  to  come  within 
its  influence.  It  is  not  enough  that  only  one  person, 
and  that  one  the  complainant,  alleges  discomfort;  and 
certainly  his  case  is  greatly  weakened  when  he  admits 
that  so  sensitive  is  he  on  the  subject  that  in  seventy 
two  years  he  has  not  attended  a  half-dozen  funeralr. 
If  the  court  can  compel  this  defendant  to  cease  h  s 
trade  next  door  to  Mr.  Westcott,  because  the  sight  of 
these  instruments  used  iu  burying  tbe  dead  have  un 
unhealthy  influence  on  bis  mind,  then  the  vender  of 
crape  and  the  artist  who  cuts  tomb-stones  and  mo.iu- 
ments  will  inevitably  be  liable  to  tbe  same  cond  )m- 
nation.  See  Demarest  v.  Hard/ion,  34  N.  J.  Eq.  479, 
474. 

Perhaps  I  ought  to  remark  that  the  case  of  Barnes 
V.  Hathoni^  54  Me.  124,  so  much  relied  on  by  counsel 
of  the  complainant,  rested  on  a  very  different  state 
of  facts,  in  this,  that  there  was  not  only  a  tomb  on 
the  land  of  the  defendant  within  forty -four  feet  of 
the  dining-room  to  the  plaintiff,  but  that  at  the  time 
of  the  action  the  defendant  had  a  dead  body  in  it,  and 
was  shown  that  once  before  it  bad  six  deposited 
therein,  and  that  experts  swore  that  effluvia  injurious 
to  health  escaped  therefrom.  Nor  is  the  case  of  Clark 
V.  Lavjrence^  6  Jones  Eq.  83,  in  any  sense  like  the  one 
before  me. 

The  results  of  my  inquiries  are  that  while  the  de- 
fendant has  no  right  to  conduct  his  business  so  as  to 
endanger  or  threaten  the  health  of  the  complainant, 
or  to  make  his  home  uncomfortable,  either  by  filling 
the  air  with  noxious  vapors  or  the  germs  or  seeds  of 
disease,  the  evidence  does  not  show  that  he  has  done 
either,  and  that  the  business  of  an  undertaker  is  not 
a  nuisance  per  se. 

The  bill  should  be  dismissed  with  costs. 


OFFICE  AND  OFFICER  — JUSTICE  OF  THE 
PEACE  HOLDING  OVER  TERM  -  VAL- 
IDITY OF  ACTS, 

SUPREME  COURT  OF  OREGON,  NOV.  28, 1887. 

Hamlin  v.  Kassafer. 
Where  one  had  been  elected  justice  of  the  peace,  and  had 
discharged  tbe  duties  of  that  office,  but  at  the  next  elec- 
tion was  defeated,  and  on  the  expiration  of  his  term  re- 
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fuaed  to  surrender  the  office,  its  docket,  and  the  books 
and  papers  thereunto  belonging  to  his  successor,  who  had 
received  the  cerdflcate  of  election,  and  who  had  duly 
qualified  thereunder,  Tield,  that  the  incumbent  so  holding 
over  under  claim  or  color  of  right  was  an  officer  defacto^ 
and  his  ofllolal  acts  were  valid  as  to  the  public  and  third 
'  persons,  and  could  not  be  collaterally  impeached. 

ACTION  to  recover  personal  property  alleged  to 
have  been  wrongfully  taken  in  execution  under  a 
judgment  recovered  before  one  exercising  and  per- 
forming the  functions  of  a  justice  of  the  peace.  Judg- 
ment for  the  defendants  in  the  court  below,  where- 
upon plaintiff  brought  this  appeal. 

W,  B.  Andrewsr  for  appellant. 
H.  K.  Hanna^  for  respondents. 

Lord,  C.  J.  This  action  was  brought  by  the  plain- 
tiff against  the  defendants  to  recover  certain  personal 
property  alleged  to  have  been  wrongfully  taken.  The 
defendants  admitted  the  taking,  but  justified  in  sub- 
stance to  this  effect :  That  on  the  28th  day  of  Septem- 
ber, 1887,  the  defendant  Carlton  recovered  a  judg- 
ment in  a  justice's  court  before  one  E.  D.  Foudroy, 
against  the  plaintiff  Hamlin,  for  the  sum  of  180  and 
oosts ;  that  execution  was  issued  thereon,  and  placed 
in  Che  hands  of  the  defendant  Kassafer  as  constable, 
and  that  the  property  aforesaid  was  seized  and  taken 
into  custody  under  the  same,  etc  The  plaintiff  de- 
nied the  recovery  of  the  judgment  in  the  said  jus- 
tice's court,  or  in  any  court,  etc.  Upon  issue  being 
thus  joined,  the  issue  raised  was  as  to  the  validity  of 
said  judgment. 

The  evidence,  as  disclosed  by  the  bill  of  exceptions, 
is  in  substance  that  one  £.  I>.  Foudroy  had  been 
elected  justice  of  the  peace  for  the  precinct  of  Jack- 
sonville at  the  general  election  in  1884,  and  bad  en- 
tered upon  the  discharge  of  the  duties  of  his  office; 
that  at  the  general  election  in  1886,  Foudroy  was 
again  a  candidate  for  that  office,  but  was  defeated  by 
one  Q.  A.  Hubbel,  who  received  the  certificate  of 
election,  and  duly  qualified,  and  that  he  demanded 
of  the  said  Foudroy  the  possession  of  said  office,  its 
docket,  and  books  thereunto  belonging,  but  that  Fou- 
droy refused  to  surrender  the  same,  and  continued  to 
exercise  and  perform  the  functions  of  the  said  office; 
that  thereafter,  and  at  the  time  of  the  rendi- 
tion of  the  said  judgment  by  the  said  Fou- 
droy, he  was  in  possession  of  said  office,  in  which  he 
held  court  as  a  justice  of  the  peace,  and  of  the  docket 
and  books,  and  also  a  sign  at  the  door  notifying  the 
public  he  was  such  officer;  that  the  defendant  Hut>- 
bel,  when  said  judgment  was  rendered,  was  in  posses- 
sion of  the  town  hall,  and  had  acted  as,  and  per- 
formed the  duties  and  functions  of,  a  justice  of  the 
peace,  and  that  these  matters  were  open  and  noto- 
rious; but  the  evidence  indicates  that  these  acts  were 
performed  in  his  official  character  as  a  city  recorder, 
by  virtue  of  which  he  was  ex-offido  justice  of  the 
peace ;  that  the  defendant  Carlton,  at  the  time  of  the 
recovery  of  said  judgment,  was  a  resident  of  Med- 
ford,  and  had  no  knowledge  of  any  dlspnte  as  to  who 
was  justice  of  the  peace.  Upon  this  state  of  facts, 
the  court  gave  several  instructions,  which  were  ex- 
cepted to,  and  refused  to  give  another,  which  consti- 
tutes the  main  source  of  grievance,  and  from  which  it 
is  evident  that  the  plaintiff  sought  to  have  the  court 
instruct  the  jury  that  the  defendant  Foudroy  was  a 
mere  usurper  when  the  judgment  was  rendered  by 
him. 

It  is  admitted  therefore  that  this  record  presents 
only  one  question— was  Foudroy  a  de  facto  officer? 
Upon  this  point  there  would  seem  to  be  a  little  room 
for  controversy;  for  conceding,  as  was  argued,  that 
Hubbel,  by  reason  of  official  duties  performed  at  the 


town  hall,  was  reputed  to  be  a  justice  of  the  peace.  It 
by  no  means  follows  that  their  acts  operated  to  dis- 
place Foudroy,  and  induct  him  into  the  possession  of 
the  disputed  office.  To  render  the  judgment  void, 
Foudroy  must  have  presumed  to  act  without  any  just 
pretense  or  color  of  title.  As  this  is  the  contention 
of  counsel  for  the  plaintiff,  it  may  not  be  amiss  to  note 
preliminarily  some  distinctions  as  to  officers  which 
will  render  the  law  applicable  to  the  facts  In  hand 
more  evident. 

An  office  has  been  defined  to  be  a  right  to  exercise  a 
public  function  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it;  and  Chief  Justice 
Marshall  says:  *'  He  who  performs  the  duties  of  that 
office  is  an  officer.''  From  the  inherent  nature  of  an 
office,  no  less  than  from  reasons  of  public  policy,  there 
cannot  be  two  persons  in  the  possession  of  an  office  at 
the  same  time.  It  becomes  important  then  to  observe 
the  distinction  between  an  officer  de  jure  and  an  offi- 
cor  def{icto.  Lord  Ellenborough  said :  '*  One  who  has 
the  reputation  of  being  the  officer  be  assumed  to  t>e, 
and  yet  is  not  a  good  officer  in  point  of  law,"  is  an 
officer  de  facto.  King  v.  Bedford  Level,  6  East,  356. 
To  constitute  a  person  an  officer  de  facto,  he  must  be 
in  the  actual  possession  of  the  office,  and  in  the  exer- 
cise of  its  functions,  and  in  the  discharge  of  its  duties. 
When  this  is  the  fact,  necessarily  there  can  be  no 
other  incumbent  of  the  office.  An  officer  de  jnre  is 
one  who  has  the  lawful  right  to  the  office,  but  who 
has  either  been*ousted  from  or  never  actually  taken 
possession  of  the  office.  When  the  officer  de  jure  Is 
also  the  officer  de  facto,  the  lawful  title  and  possession 
is  united;  then  no  other  person  can  be  an  officer  de 
facto  for  that  office.  '*  Two  persons  cannot  be  officers 
de  facto  for  the  same  office  at  the  same  time."  AfoCo- 
hon  V.  Commissioners,  9  Kaus.  442;  Boardmaji  v.  HaV- 
liday,  10  Paige,  282;  Morgan  v.  Quackenhxish,  22  Barb. 
80.  "An  officer  de  facto,"  saidStorrs,  J.,  **  is  one  who 
exercises  the  duties  of  an  office  under  color  of  an  ap- 
pointment or  election  to  that  office.  He  differs,  on 
the  one  hand,  from  a  mere  usurper  of  an  office,  who 
undertakes  to  act  as  an  officer  without  any  color  of 
right;  and  on  the  other  hand,  from  an  officer  dejure, 
who  is  in  all  respects  legally  appointed  and  qualified 
to  exeroise'the  office.  It  is  not,  in  all  cases,  easy  to 
determine  what  ought  to  be  considered  as  constitut- 
ing a  colorable  right  to  an  office,  so  as  to  determine 
whether  one  is  a  mere  usurper."  Plymouth  v. Painter, 
17  Conn.  588.  The  distinction  then  which  the  law  rec- 
ognizes is  that  an  officer  de  jure  is  one  who  has  the 
lawful  right  or  title,  without  the  possession,  of  the 
office;  while  an  officer  de  facto  has  the  possession  and 
performs  the  duties  under  the  color  of  right,  without 
being  actually  qualified  in  law  so  to  act,  both  being 
distinguished  from  the  mere  usurper,  who  has  neither 
lawful  title  nor  color  of  right.  The  mere  claim  to  be 
a  public  officer  Is  not  enough  to  constitute  one  an  offi- 
cer de  facto.  There  must  be  some  color  to  the  claim 
of  right  to  the  office,  or  without  such  color,  a  perform- 
ance of  official  duties,  with  the  acquiescence  of  the 
public,  for  such  a  length  of  time  as  to  raise  a  pre- 
sumption of  colorable  right.  Brotcn  v.  Lunt,  37  Me. 
428;  Bwk  v.  EUiott,  4  Ired.  856;  Conover  v.  Devlin,  15 
How.  Pr.  477;  Ex  parU  Stratig,  21  Ohio  St.  610.  Said 
Sutherland,  J. :  **  There  must  be  some  color  of  elec- 
tion or  appointment,  or  an  exercise  of  the  office,  and 
an  acquiescence  for  a  length  of  time,  which  would  af- 
ford a  strong  presumption  of  at  least  a  colorable  elec- 
tion or  appointment."  Wilcox  v.  Smith,  5  Wend.  288. 
See  also  State  v.  Carroll,  88  Conn.  448.  It  may  be  said 
then  that  the  color  of  right  which  constitutos  one  an 
officer  de/octo  may  consist  In  an  election  or  appoint- 
ment, or  in  holding  over  after  the  expiration  of  one's 
term,  or  aoqulesoence  by  the  public  in  the  acts  of  such 
officer  for  such  a  length  of  time  as  to  raise  the  pre* 
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•amptlon  of  oolorable  right  by  election  or  appoint- 
ment.  From  ooosideratious  of  public  policy,  the  law 
reoogtiizes  the  oflQciul  act  of  such  officers  as  lawful  to 
a  certain  exteut.  It  will  not  allow  them  to  be  ques- 
tioned coUaterallj,  and  they  are  valid  as  to  the  pub- 
lic, and  as  to  third  persons  who  have  an  interest  in 
the  thing  done.  People  v.  StevetiS,  5  Hill.  630 ;  Burton 
V.  Pttltom  2  Jones  (N.  C),  124;  People  v.  SaaaovicJi,  29 
Cal.  480.  Within  the  scope  of  this  authority,  the  acts 
of  an  officer  deiure  are  valid  for  all  purposes.  Not  so 
with  an  officer  de/acto;  his  acts  are  only  recognized 
in  the  law  to  be  valid  and  effectual  so  far  as  they  af- 
fect the  public  and  third  persons.  As  to  these  his  acts 
are  as  valid  as  If  he  were  an  officer  de  jure.  The  rea- 
son of  the  rule  is  apparent.  It  would  be  unjust  and 
unreasonable  to  require  every  individual  doing  busi- 
ness with  such  officer  to  investigate  and  determine  at 
his  peril  the  title  of  such  office.  ''Third  persons, from 
the  nature  of  the  case,  cannot  always  investigate  the 
right  of  one  assuming  to  hold  an  important  office, 
even  so  far  as  to  say  that  he  has  color  of  title  to  it  by 
virtue  of  some  appointment  or  election.  If  they  see 
him  publicly  exercising  its  authority,  if  they  ascer- 
tained that  this  is  generally  acquiesced  in,  they  are 
entitled  to  treat  him  as  such  officer,  and  if  they  em- 
ploy him  as  such,  should  not  be  subjected  to  the  dan- 
ger of  having  its  acts  collaterally  called  into  ques- 
tion.** Deveus,  J.,  in  PeUrsiUa  v.  Slone^  119  Mass. 
467.  Besides  it  is  against  the  policy  of  the  law  to  al- 
low a  suit  between  private  individuals  to  determine 
the  title  to  an  office.  Such  judgment  could  only  bind 
the  ptirtief,  and  would  be  of  no  effect  as  against  the 
public 

Upon  the  facts  of  the  case  in  hand,  Foudroy  was  not 
an  intruder,  and  did  not  usurp  the  office.  He  may 
have  been  holding  over  without  legal  authority.  His 
term  had  expired,  but  he  had  not  been  ousted,  but  re- 
mained in  the  possession  of  the  office,  and  continued 
u>  exercise  the  functions  and  dischai^  its  duties.  A 
mere  usurper  is  one  who  acts  without  color  of  title, 
and  whose  acts  are  utterly  void.  Hooper  v.  Qoodwiu^ 
48  Me.  80;  Tucker  v.  Aiken,  7  N.  H.  118.  Said  Chris- 
tian, J. :  '*A  mere  usurper  is  one  who  intrudes  him- 
self into  an  office  which  is  vacant,  and  ousts  the  in- 
oambeut,  without  any  color  of  title  whatever,  and  his 
acts  are  void  in  every  respect.'*  McCrato  v.  Williams, 
dSGrat.  513.  Certainly  in  no  view  of  the  facts  can 
Foodroy  be  regarded  as  an  intruder  or  usurper  within 
this  purview  of  the  law.  From  the  fact  that  there  was 
evidence  tending  to  show  that  at  the  town  hall  Hubbel 
had  discharged  duties  belonging  to  the  office  of  a  jus- 
tice of  the  peace.and  was  reputed  by  spme  persons  to  be 
such  officer,  the  counsel  for  the  plaintiff  assumes  as  a 
ooosequenoe  that  Foudroy  had  l>eeD  dislodged  or 
ousted,  and  that  these  acts,  without  in  fact  being  in 
possession  of  the  office,  its  boolu  or  docket,  operated 
in  some  way,  I  suppose,  to  give  him  constructive 
possession,  and  to  constitute  him  an  officer,  not  only 
dejurt,  but  de/acto.  and  to  make  the  acts  of  Foudroy 
those  of  an  intruder  or  usurper. 

Laying  aside  the  fact  that  the  witness  who  testified 
as  to  such  acts  of  Hubbel  in  the  town  hall,  also  stated 
on  cross-examination  that  Hubbel  was  at  the  time 
city  recorder,  by  virtue  of  which  he  was  an  ex  officio 
justice  of  the  peace,  and  that  he  did  not  know  whether 
such  acts  were  performed  as  an  ex  officio  justice  of  the 
peace  or  not,  it  is  plain  law  that  no  such  consequences 
resulted.  Foudroy  being  in  possession  of  the  office 
with  the  legal  indicia  of  title,  he  was  a  de /octo  officer, 
and  until  the  question  <if  title  was  settled  by  a  proper 
proceeding  he  may  discharge  the  duties  of  the  office. 
**  Until  then,**  that  is,  ousted  by  quo  warranto,  says 
Mr.  Blackwell,  "  he  holds  the  office  by  the  sufferance  of 
the  State,  and  the  silence  of  the  government  Is  con- 
strued by  the  courts  as  a  ratification  of  his  acts,  which 


is  equivalent  to  a  precedent  authority.  When  the 
government  acquiesces  in  the  acts  of  such  an  officer, 
third  persons  ought  not  to  be  permitted  to  question 
them.**    Blackw.  Tax  Titles,  117. 

Iw  Leach  v.  Cassidy,  2S  Ind.  449,  the  court  say: 
'*Tbe  law  has  provided  abundant  means  by  which  an 
officer  de  Jure  may  become  such  de /octo  against  an- 
other who  wrongfully  holds  possession ;  but  the  pub- 
lic are  interested,  that  while  such  litigation  is  pending 
to  settle  the  right,  the  functions  of  the  office  shall  con- 
tinue to  be  exercised,  in  order  that  public  business 
may  be  done.  To  this  end  it  is  a  rule  of  plain  com- 
mon sense,  as  well  as  law,  that  an  officer  de  facto  shall 
act  until  he  be  ousted.**  Again,  the  same  court,  in 
State  V.  Jones,  19  Ind.  858,  Perkins,  J.,  said:  '*  But  if 
when  such  person  attempt  to  take  possession  of  the 
office,  be  is  resisted  by  the  previous  incumbent,  he 
will  be  compelled  to  try  the  right  in  some  mode  pre- 
Bcrit>ed  by  law.  If  such  elected  or  appointed  person 
finds  the  office  in  fact  vacant,  and  can  take  possession 
uncontested  by  the  former  incumbent,  he  may  do  so,*' 
etc.  To  the  same  offect,  in  Conover  v.  Devlin,  5  Abb. 
Pr.  171,  it  is  said:  '*The  public  interest— the  interest 
of  all  persons  having  business  with  the  office  in  con- 
troversy—imperatively requires  that  until  the  ques- 
tion of  title  can  be  decided  there  should  be  some  one 
person  recognized  as  in  peaceable  possession  de  facto 
of  the  office,  and  of  course  of  the  muniments  necessary 
to  discharge  its  duties.** 

In  StcUe  V.  Durkee,  12  Kacs.  814,  the  court  say : 
''  The  interest  of  the  public  requires  that  somebody 
should  exercise  the  duties  and  functions  of  the  vari- 
ous offices  pending  a  litigation  concerning  them,  and 
no  one  has  a  better  right  to  do  so  than  the  various  of- 
ficers de  facto  who  claimed  to  be  officers  dejure.*'  **  It 
would  be  astrange  doctrine,**  said  Valentine,  J.,  **to 
announce  that  whenever  an  officer  steps  out  of  the 
place  where  he  usually  does  his  business,  that  any  per- 
son who  chooses  to  claim  the  office  may  at  once  step 
in,  and  become  immediately  an  officer  de  facto.  Such 
a  short  road  to  obtain  a  contested  office  has  never  yet 
been  opened.  This  Is  not  the  legal  way  to  obtain  the 
possession  of  a  disputed  office.  The  only  legal  remedy 
in  such  case  for  the  party  out  of  the  office  to  obtain 
the  possession  of  the  same  is  by  a  civil  action  in  the 
nature  of  a  gtio  tuorronto.**  Braidy  v.  Therilt,  17  Kans. 
471.  The  evidence  is  that  Hubbel,  who  was  elected 
and  qualified,  demanded  the  office,  but  that  Foudroy, 
who  was  in  possession,  refused  to  deliver  it  up,  or  the 
books,  papers  and  docket,  but  remained  in  possession 
of  the  same,  exercising  its  functions  and  discharging 
its  duties,  when  the  judgment  claimed  to  be  void  was 
rendered. 

How  then  could  Hubbel  be  In  possession  of  such  of- 
fice? If  he  could  not  acquire  possession,  and  make 
h imself  an  officer  de/acto,  by  slipping  in  when  Fou- 
droy was  out  of  the  place  where  he  kept  his  office,  ac- 
cording to  the  authority  last  cited,  how  could  the  acts 
supposed  to  have  been  performed  as  a  justice  of  the 
peace  in  the  town  hall  operate  to  give  such  possession, 
or  constitute  him  an  officer  de  facto  t  However  much 
he  may  have  been  entitled  to  obtain  the  office,  noth- 
ing but  actual  incumbency  could  make  him  the  justice 
of  the  peace  of  the  precinct  to  which  he  was  elected. 
Note  the  analogy  of  the  facts  in  Morton  v.  Xee,  28 
Kans.  287,  to  the  case  in  hand.  For  brevity,  they  are 
taken  from  the  syllabus.  Where  a  person  is  duly  ap- 
pointed by  the  governor  of  the  State  as  a  justice  of 
the  peace,  and  thereafter  qualifies  and  enters  upon  the 
dischargeof  the  duties  of  the  office,  and  is  placed  in 
full  possession  of  the  books,  papers  and  docket  per- 
taining to  the  office,  and  after  the  expiration  of  his 
appointment  continues  to  hold  over,  and  refuses, 
upon  demand  of  his  successor  in  office,  to  deliver  up 
the  books,  papers  and  docket  of  the  office,  and  has  full 
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obarge  aud  ooiitrol  of  the  sRine,  aud  ooiitiuues  to  dis- 
charge the  duties  of  tiie  office,  and  is  geiiei-allj  recog- 
nized bja  large  portion  of  the  people  where  he  holds 
his  office  as  such  officer,  held  that  he  is  a  justice  of  the 
peace  de/octo,  and  his  acts  as  justice  of  the  peace, 
though  not  those  of  a  lawful  officer,  are  valid,  so  far  as 
they  involve  the  interest  of  the  public  aud  third  per- 
sons. 

lu  Carli  V.  Rhener,  27  Minn.  293,  Smith,  who  had 
been  elected  judge,  qualified,  and  thus  under  a  stat- 
ute became  de  jure  a  judge  in  the  place  of  his  prede- 
cessor, N.,  whose  term  then  expired.  Thereafter, 
upon  the  same  daf,  before  S.  began  to  i>erform  the 
duties  of  the  office,  N.  directed  judgment  in  an  action 
he  had  tried.  Held  that  his  acts  in  doing  so  were 
those  of  an  officer  de  factor  aud  were  valid. 

From  these  citations  it  must  be  manifest  that  where 
one  is  holding  over  after  the  expiration  of  his  term 
under  claim  or  color  of  right,  his  official  acts  are  those 
of  a  de  facto  officer,  and  are  vali'd  as  to  the  public  and 
third  persons,  and  cannot  be  collaterally  assailed. 
And  it  mu§t  be  considered  as  equally  well  settled  that 
while  be  is  iu  possession  of  such  office,  when  an  ad- 
verse claim  is  made,  he  may  continue  to  exercise  the 
oflQoe  until  the  question  is  settled.  As  Foudroy  was 
never  ousted,  or  in  any  manner  abandoned  the  office, 
but  continued  in  possession  thereof,  with  all  its  legal 
indicia^  exercising  its  functions  and  discharging  its  du- 
ties, he  was  a  de  faclo  officer,  and  as  such,  when  the 
judgmeut  was  tendered,  it  cannot  be  collaterally  as- 
sailed. 

The  judgment  of  the  court  below  must  therefore  be 
affirmed. 

NE  W  YORK  COURT  OF  APPEALS  ABSTRACT, 
Bounties— TO  voluntebrs— liability  of  county 

— AUTHOKITY  OF  TREASURER  —  NOTICE  TO  SUPERVI- 
SORS.—(I)  A  county  was  largely  Indebted  on  account  of 
bountiiBs  paid  to  volunteers  In  the  civil  war.  These 
debts  were  in  the  nature  of  short  loans.  To  provide 
for  their  payment  taxes  were  levied  each  year,  and 
the  treasurer  was  authorized  by  the  board  of  super- 
visors to  procure  an  extension  of  time  of  payment  of 
such  portion  of  the  debts  as  the  several  towns  owing 
the  same  might  desire.  The  authority  was  given  every 
year  up  to  1875.  The  treasurer  assumed  to  exercise  the 
authority  thus  given  by  borrowing  money  to  pay 
maturing  obligations,  and  give  notes  of  the  county 
therefor  signed  by  himself  as  treasurer.  Held^  that 
under  the  provisions  of  Laws  N.  Y.,  3864,  8§  8,  72,  re- 
lating to  the  payment  of  bounties  to  volunteer  soldiers, 
the  county  board  was  vested  with  power  to  borrow 
money  and  renew  its  obligations,  from  time  to  time, 
for  the  purpose  of  paying  or  continuing  Us  indebted- 
ness incurred  in  the  payment  of  bounties,  and  its  pre- 
vious obligations  with  respect  thereto  were  legalized, 
and  the  power  assumed  by  the  treasurer  pursuant  to 
the  resolutions  of  the  board  of  supervisors  was  upheld 
by  said  acts;  following  Parker  v.  Board  Sup'i*s  Sara- 
toga Co.,  106  N.  Y.  382.  (2)  The  board  of  supervisors 
authorized  the  treasurer  to  procure  an  ,  extendi  on  of 
time  on  t^ie  **  town  bounty  debt,"  which  was  done  by 
giving  iiew  notes  and  bonds,  and  taking  up  the  old 
obligations  or  making  new  loans.  Held,  that  though 
strictly  speaking  there  was  no  such  debt,  yet  as  it  was 
well  fcti/*wu  what  debt  was  meant  by  the  description, 
the  county  was  not  released  from  its  liability  on  the  re- 
newjklfl;  following  Parker  v.^ Board  of  Sup'rs  Saratoga 
Co.,  8U2>ra.  {S)  The  ampuntji^iiahtthe  treasurer  was  em- 
powered so  to  borrow  was  restricted  to  that  necessary 
to  extend  such  part  of  the  debt  as  he  was  requested  to 
extend,  and  the  authority  to  give  new  oblitrations  was 
limited  to  the  amount  actually  extended.  In  au  action 


against  the  county  to  recover  on  notes  given  in  renewal 
of  an  old  obligation,  it  appeared  that  the  treasurer 
had  fraudulently  given  notes  largely  in  excess  of  the 
amount  necessary  to  extend  the  debt.  Held^  that  the 
authority  of  the  treasurer  to  borrow  money  and  give 
new  notes  having  been  proved,  the  burden  was  upon 
Che  county  to  show  that  this  particular  transaction 
was  in  excess  of  the  treasurer's  actual  authority,  iu 
order  to  be  relieved  of  its  obligation ;  following  Parker 
V.  Board  Sup'rs  Saratoga  Co.,  supra.  (4)  A  member 
of  the  board  of  supervisors  of  a  county  is  bound  to  ex- 
ercise only  ordinary  diligence  in  the  performance  of 
official  duties,  and  he  cannot,  from  his  position,  be 
held  chargeable  with  knowledge  of  the  unlawXul  acta 
of  the  county  treasurerdone  undercolor  of  the  author- 
ity of  the  board  of  supervisors,  but  in  excess  of  the 
authority  granted  by  them.  Dec.  18,  1887.  Clark  v. 
Board  of  Siipervinors  of  Saratoga  Co.  Opinion  by 
Earl,  J. 

Composition  —  CONTRACT  to  give  undue  advan- 
tage—  effect  —  ACTION  BEFORE    MATURITY. — (1)   In 

consideration  of  the  plaintiff  executing  a  composition 
deed,  the  assignee  of  the  insolvents,  without  the  con- 
sent of  the  other  creditors,  delivered  an  agreement  to 
purchase  the  composition  notes  coming  to  him  for  a 
much  larger  sum  than  was  payable  under  the  notes. 
Heidi  that  the  agreement  was  fraudulent,  and  could 
not  be  enforced.  (2)  Held,  that  the  plaintiff  being 
pariicepa  fraudi8t  could  not  avoid  the  deed,  nor  could 
he  enforce  the  original  notes:  they  being  released  and 
discharged  by  it.  (3)  A  creditor  is  entitled  to  receive 
payment  under  a  composition  deed  to  the  extent  pro- 
vided by  it,  although  he  has  fraudulently  obtained  an 
agreement  from  the  assignee  of  his  debtors  whereby 
he  sought  to  obtain  a  larger  sum.  When  action  is 
brought  on  composition  notes  before  maturity,  judg- 
ment will  not  be  given  on  them.  He  has  not  forfeited 
all  claims  upon  Ms  debtors,  ahd  there  is  no  ground 
upon  which  he  can  be  deprived  of  all  remedy  against 
them.  He  must  either  have  the  composition  notes,  or 
his  original  notes.  It  as  to  him  the  composition  should 
be  held  fraudulent  and  void,  then  he  could  not  enforce 
the,compositlon  notes,  but  would  inevitably  be  left 
with  his  action  upon  his  original  notes.  Having  bj 
his  signature  to  the  composition  induced  other  inno- 
cent creditors  to  sign  also,  in  the  belief  that  all  the 
creditors  were  to  be  treated  alike,  while  in  fact  he 
was  to  receive  a  large  advantage  over  them,  he  per- 
petrated one  fraud  upon  them ;  and  if  he  could  now 
avoid  the  composition  agreement  as  to  him,  and  en- 
force his  original  notes  for  their  full  amount,  be  would 
perpetrate  another  fraud  upon  them,  and  take  a  still 
further  advantage  of  them  by  depleting  the  very  fund 
out  of  which  alone  perhaps  the  debtors  would  be  able 
to  fulfill  the  composition  on  their  part.  This  he  should 
not  be  permitted  to  do,  and  to  defeat  such  an  unjust 
result  he  should  be  held  to  the  composition,  and  his 
remedy  upon  the  composition  notes.  The  courts  would 
not,  as  between  the  parties  guilty  of  the  fraud,  if  their 
interests  alone  were  to  be  affected,  enforce  or  relieve 
from  the  composition  agreement.  But  they  will  see  to 
it,  so  far  as  they  can,  that  the  innocent  parties  are  not 
made  the  victims  of  a  double  fraud,  and  this  they  will 
accomplish  by  holding  the  guilty  parties  to  the  com- 
position agreement;  and  so  it  was  held  in  Mallaliew 
V.  Hodgson,  16  Ad.  &  £1.  (N.  S.)  690,  a  case  quite 
analogous  to  this.  There  as  here  the  plaintiff,  before 
signing  a  composition  agreement,  stipulated  for  a 
secret  advantage  to  himself,  and  so  did  some  of  the 
other  creditors  unknown  to  him,  while  it  was  repre- 
sented to  him  by  the  debtors  that  all  the  other  creditors 
were  to  have  no  more  than  the  composition  agreed 
upon.  Erie,  J.,  said  :  '*  Here  the  plaintiff  having  re- 
ceived the  oomposition,  and  the  v^ne  of  the  prefer- 
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«uce,  wbioh  was  a  fraad  upon  the  other  creditor^  Is 
seekiug  to  gain  a  further  exclusive  advantage  to  him- 
self, also  iu  fraud  of  them,  by  suing  for  tbe  balance  of 
his  original  debt  after  allowing  for  tbe  composition  and 
tbe  value  of  the  preference,  and  claims  to  avoid  his 
release  on  the  ground  that  he  was  induced  bj  the  de- 
fendants to  believe  that  he  alone  was  fraudulently 
preferred,  whereas  some  other  creditors  had  also 
obtained  some  unjust  advantage.  But  a  deed  is  uot 
to  be  avoided  on  the  ground  of  a  fraudulent  mis- 
representation, unless  the  mutter  misrepresented  was 
a  material  inducement  to  tbe  execution  of  the  deed." 
Coleridge,  J.,  said:  '*  As  the  plnintiff  was  himself  in 
the  ti'ansaction  of  the  composition  and  release,  guilty 
of  fraud  In  respect  to  the  other  compounding  credi- 
tors, by  stipulating  for  a  preference  to  himself,  he  is 
uot  at  liberty  to  insist  on  the  fraud  at  the  same  time 
practiced  on  himself;  nor  indeed  to  say  that  it  is  any 
fraud  wbioh  Induced  him  to  enter  in  tbe  composition. 
*  *  *  The  plaintiff  in  this  case  has  entered  into  an 
agreement  for  the  compounding  of  his  claim  on  tbe 
defendants  which  is  fraudulent  as  regards  the  other 
creditors.  He  has  received  the  composition  notes, 
and  has  executed  a  release;  but  he  now  resorts  to  his 
original  demand,  and  is  thereupon  met  by  a  plea  of 
the  release.  Prima /oc/e,  the  release  is  an  answer  to 
tbe  action,  because  to  allow  the  plaintiff  now  to  re- 
cover for  his  whole  original  demand  would  be  a  fraud 
on  tbe  other  creditors  who  have  come  into  tbe  com. 
position  on  the  faith  of  tbe  plaintiffs'  being  a  party  to 
it.'*  As  to  the  secret  advantage  given  to  some  of  tbe 
other  creditors  to  induce  them  to  sign  the  composition, 
the  learned  Judge  further  said:  *'Tbe  plaintiff  has 
stipulated  and  obtained  a  preference  for  himself, 
which  for  tbe  reason  I  have  stated  will  not  vitiate  tbe 
release  as  against  himself,  and  it  appears  to  me  that 
the  having  given  a  preference  to  others  was  also  no 
fraud  upon  tbe  plaintiff.  A  mere  misrepresentation  by 
tbe  defendants  of  a  fact  not  material  to  the  plaintiff 
would  not  sustain  the  issue,  and  the  only  way  In  which 
•  the  misrepresentation  could  be  material  to  the  plain- 
tiff would  be  inasmuch  as  the  defendants  might  be 
rendered  the  less  able  to  carry  into  execution  the 
fraudulent '  preference  to  himself  by  having  bound 
themselves  to  act'similarly  by  others.  But  he  had  no 
right  to  have  that  preference  carried  into  execution, 
and  therefore  is  not  in  law  prejudiced  by  a  failure  in 
regard  to  it.  The  whole  consideration  for  his  release 
is  the  fraudulent  preference  promised  to  himself,  and 
the  withholding  any  such  preference  fr«»m  other  credi- 
tors. He  cannot  allege  the  former  as  a  fraud  on  him- 
self to  vitiate  the  release.  f«»r  he  is  particeps  frnudis, 
and  the  latter  is  so  entirely  mixed  up  with  it,  deriving 
all  Its  materiality  from  it,  that  the  same  disability 
seems  to  exist  as  to  It."  Dec.  13,  1887.  Wliite  v. 
Kuntz.    Opinion  by  Earl,  J. 

Landlord  and'tkn ANT—  LiABiLiTT  of  tenant  — 

WEAR    AND    USB  —  RENEWAL    OF     LEASE  —  WAIVER 

OF  DAMAGES. —  (1)  Plaintiff  leased  defendant  a  dwell- 
ing-bouse with  permission  to  change  for  the  pur- 
poses of  a  public  school,  to  be  surrendered  in  the  same 
condition  as  at  the  execution  of  the  lease,  *' reasonable 
use  and  wear  thereof  as  a  public  school,  and  damages 
by  the  elements,  excepted."  She  showed  the  condition 
at  tbe  time  of  the  renting,  and  the  damages  at  tbe 
surrender.  He/d,  that  it  was  for  the  jury  to  decide 
whether  they  were  caused  by  the  reasonable  use  of  tbe 
premises.  (2)  New  leases  were  made  from  time  to  time; 
the  tenancy  extending  over  seven  years.  Held,  that 
there  was  no  waiver  of  the  right  of  action  for  the 
breach  of  this  covenant  by  making  the  consecutive 
leases,  and  the  questi(>n  of  the  breach  should  relate  to 
the  final  and  actual  surrender,  and  not  to  the  technical 
surrenders  during  the  tenancy.  It  is  perhaps  true  that 


each  new  lease  involved  a  surrender  to  tbe  landlord  of 
the  lessee's  possession,  though  they  all  ran  to  their 
termination,  and  there  was  no  surrender  of  the  leases 
themselves  under  the  prior  one.  Livingston  v.  Potts, 
16  Johns.  28;  Springstein  v.  Scbermerhom,  12  id.  357. 
But  such  surrender,  instead  of  being  actual,  was  im- 
plied from  the  presumed  intention  of  the  parties,  and 
devised  to  give  consistency  to  the  new  lease.  I  think 
it  never  should  l>e  made  t<i  work  an  injustice  t^o  tbe 
contracting  parties  in  hostility  to  their  real  agreement. 
It  is  also  true,  that  where  there  has  been  such  Implied 
surrender,  the  tenant  loses  all  rights  dependent  upon 
the  continued  existence  and  validity  of  the  surren- 
dered lease.  Loughran  v.  Ross,  46  N.  T.  792.  But  that 
is  because  the  right  lost  or  extinguished  could  not  sur- 
vive the  destruction  of  the  lease  and  the  ending  of  its 
term,  and  could  exist  only  while  the  lease  continued. 
Taking  the  new  lease,  and  ending  the  old  one,  de- 
stroyed the  right  to  remove  buildings,  or  the  right  to 
estover,  dependent  wholly  upon  the  ended  lease.  And 
I  cannot  discover  that  the  doctrine  ever  went  further, 
and  sufficiently  to  include  the  present  case.  Certainly, 
a  surrender  of  the  lease  during  tbe  term,  and  its  ac- 
ceptance by  the  landlord,  does  not  extinguish  rights 
of  action  already  accrued.  We  have  held  that  as  to 
rent  in  arrears  and  overdue.  Sperry  v.  Miller,  16  N. 
Y.  407.  And  where  at  the  close  of  a  term,  there  Is 
surrender  of  possession  by  a  tenant  in  such  condition 
as  to  violate  a  covenant  in  the  lease,  and  an  acceptance 
of  possession  by  tbe  landlord,  the  two  things  occurring 
eo  instanie^  lam  not  ready  to  admit  that  the  right  of 
action  for  a  breach  dies  at  the  moment  of  its  birth.  It 
is  true  that  the  landlord,  accepting  tbe  possession  with 
knowledge  of  the  facts  or  full  opportunity  to  know, 
and  without  protest  or  claim  of  injury  or  of  violated 
covenants,  may  be  deemed  to  have  admitted  perform- 
ance of  the  covenant,  and  waived  any  right  of  action 
for  its  breach ;  but  tbe  mere  acceptance  of  possession, 
in  find  of  itself,  dissevered  from  the  surrounding  cir> 
cumstances  which  characterize  and  qualify  it,  I  think 
should  not  produce  that  result.  At  least,  It  should 
not  flow  from  a  mere  technical  or  implied  surrender, 
where  there  is  of  course  neither  opportunity  of  knowl- 
edge nor  occasion  for  protest,  and  where  as  here 
consecutive  leases  operate  iu  effect  as  renewals,  and 
produce  in  substantial  result  one  unbroken  and  con- 
tinuous term.  Dec.  13,  1887.  MeOregor  v.  Board  of 
Education  of  the  City  of  New  York,  Opiuion  by 
Finch,  J. 

Surrogates— LI  ABILITY  for  funds  of  estates  de- 
posited BY  them.— Moneys  realized  from  the  sale  of 
a  decedent's  real  estate  were  paid  over  to  tbe  surro- 
gate for  distribution  among  creditors.  Pending  the 
proof  of  claims  and  certain  other  proceedings,  tbe 
surrogate  in  good  faith  deposited  the  funds  in  a  bsnk 
in  good  standing  and  credit.  Held,  that  an  action 
against  the  sureties  on  the  official  bond  could  not  be 
maintained  on  account  of  the  loss  of  part  of  the  de- 
posit by  a  subsequentfftUiuaitfthe  bank.  At  common 
law,  a  public  offlpf^f^^^uTi d/rS^f&i^se  good  faith  and 
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upon  public  officers  charged  witCk>  tt^^  duty 
ng,  keeping  and  disbursing  publi^iii^bney, 
res^<^il^billty  for  Its  loss,  although  occurring  witbout 
fault  or  negligence.  TJwS.  v.APraBioC\r8  J^f{t^t578; 
U.  fert-  Mofcan.lllll  Mi  J^.  ttnlsbiel,^  Wall. 
182iljrS.  vHCe^lAr9Td.  83;  U.  8.  v.  Boyc^n^lSid. 
17;  Bevans  v.  U.  S.,  18  Id.  66;  U.  8.  v.  ThomWi5  id. 
337;  VV^  ^'  <-'0"ily.  3  Penn.  8t.  STi;  8tate  ^-Hfarper. 
6  Ohl\w.  607;  People  v.  Powell,  67  Mo.  3«U^Hulbert 
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Y.  State,  22  Iiid.  125;  Inhabitants  of  Hancock  v.  Haz- 
zard,  12  Cash.  112;  Ward  v.  Sobool-Dist.,  10  Neb.  203; 
lioweiy  V.  Polk  Co.,  51  Iowa,  50.  In  these  cases,  it 
was  held  that  various  public  officers,  appointed  or 
elected  to  receive,  disburse,  and  keep  public  moneys, 
were  absolutely  responsible  for  them  as  debtors,  al- 
though they  were  stolen  or  lost,  or  taken  away  from 
them  by  irresistible  force,  and  without  their  fault.  In 
some  of  the  cases,  the  liability  of  the  officers  was 
based  upon  statutes  defining  their  duties  and  respon- 
sibilities, and  in  other  cases  upon  the  terms  of  their 
official  bonds ;  and  the  construction  of  the  statutes 
and  of  the  bonds  was  much  influenced  by  views  enter- 
tained by  judges  as  to  the  public  policy  to  be  enforced 
in  such  cases.  In  the  case  of  U.  S.  v.  Prescott,  Mr. 
Justice  McLean  said  that  ''every  depositary  of  public 
money  should  be  held  to  a  strict  accountability;  not 
only  that  he  should  exercise  the  highest  degree  of 
vigilance,  but  that  he  should  keep  safely  the  moneys 
which  come  to  bis  hands.  Any  relaxation  of  this  con- 
dition would  open  a  door  to  frauds  which  might  be 
practiced  with  impunity.  A  depositary  would  have 
nothing  more  to  do  than  to  lay  his  plans,  and  arrange 
his  proofs,  so  as  to  establish  his  loss,  without  laches 
on  his  part.  Let  such  a  principle  be  applied  to  our 
postmasters,  collectors  of  the  customs,  receivers  of 
public  moneys,  and  others  who  receive  more  or  less  of 
the  public  funds,  and  what  losses  might  not  be  antici- 
pated by  the  public.'*  At  the  time  when  that  decision 
was  made,  in  January,  1845,  when  there  were  no  tele- 
graph lines,  and  but  few  railroads  in  the  country, 
public  policy  may  have  required  from  public  officers 
the  rigid  responsibility  thereby  imposed.  Most  of  the 
custodians  and  receivers  of  the  public  moneys  lived  at 
distant  points  from  the  central  government,  where  it 
was  difficult  to  supervise  their  acts,  or  control  their 
conduct,  or  check  and  uncover  their  frauds.  Tet  that 
rigid  rule  of  responsibility  was  greatly  relaxed  by  acts 
of  Congress  relieving  public  officers  who,  without  their 
fault,  had  lost  public  moneys  intrusted  to  them ;  and 
finally  by  the  congressional  act  of  May  9,  1866  (14  U. 
S.  Stat,  at  Large,  44),  a  general  act  was  passed  con- 
ferring upon  the  Court  of  Claims  Jurisdiction  to  hear 
and  determine  the  claims  of  any  paymaster,  quarter- 
master, commissary  of  subsistence,  or  other  disburs- 
ing officer  of  the  United  States,  or  of  his  administra- 
tors or  executors,  for  relief  from  responsibility  on  ac- 
count of  losses  by  capture  or  otherwise,  while  in  the 
line  of  his  duty,  of  government  funds;  and  it  was 
provided  that  whenever  the  court  should  ascertain  the 
fact  of  any  such  loss,  and  that  it  occurred  without  the 
fault  or  negligence  of  the  officer,  It  should  make  a 
decree  setting  forth  the  amount  thereof,  and  the 
officer  should  be  allowed  the  same  as  a  credit  on 
settlement  of  his  accounts.  Thus  as  to  all  the  officers 
named  in  the  act,  the  policy  previously  declared,  and 
which  largely  induced  the  earlier  decisions  of  the 
courts,  was  changed.  And  in  D.  S.  v.  Thomas,  supra, 
it  was  held  that  a  collector  or  receiver  of  public  moneys, 
under  a  bond  to  keep  it  safely,  and  pay  it  when  re- 
quired, was  excused  from  rendering  the  same  when 
prevented  by  the  act  of  God  or  the  public  enemy, 
without  any  neglect  or  fault  on  his  part,  and  that  It 
was  a  sufficient  discharge  of  his  bondsmen  from  their 
obligations  in  reference  to  such  money  that  the  same 
was  forcibly  seized  by  the  rebel  authorities,  against 
the  will  of  the  collector,  and  without  his  fault  or 
negligence.  Now  in  the  changed  condition  of  our 
country,  with  newspapers,  telegraphs  and  railroads 
everywhere,  in  view  of  this  latter  decision,  and  the 
Federal  statute  referred  to,  it  can  scarcely  be  said, 
that  as  to  Federal  officers,  public  policy  now  requires 
the  enforcement  of  the  rigid  rule  of  responsibility  Im- 
posed by  the  earlier  decisions.  But  whatever  the  rule 
may  now  be  in  th«  Federal  courts,  and  In  many  of  the 


other  States,  it  Is  not  the  settled  law  of  this  State  that 
public  officers  who  have  given  bonds  for  the  faithful 
discharge  of  their  official  duties  become  debtors  for 
the  public  moneys  which  come  into  their  bands  in 
their  official  capacity,  and  are  absolutely  liable  for 
such  moneys,  although  lost  without  their  fault  or 
negligence.  In  Supervisors  v.  Dorr,  25  Wend.  440,  the 
action  was  upon  the  bond  of  a  county  treasurer,  con- 
ditioned that  he  would  faithfully  execute  the  duties 
of  his  office,  and  pay  over  according  to  law  all  moneys 
which  should  come  to  his  hands  as  such  treasurer,  and 
render  a  just  and  true  account  thereof  to  the  board  of 
supervisors  of  his  county.  The  defense  was  that  the 
money  claimed  was  feloniously  stolen  from  his  office 
without  any  negligence  or  fault  on  his  part;  and  it 
was  unanimously  held  by  the  court  that  the  facts 
stated  constituted  a  defense;  and  the  general  rule  was 
laid  down  that  a  public  officer,  intrusted  with  the  re- 
ceipt and  disbursement  of  public  funds.  Is  not  re- 
sponsible for  moneys  stolen  from  his  office  without 
uegligenc  or  fault  on  his  pare,  and  is  liable  only  for 
moneys  lost  through  his  misfeasance  or  neglect.  The 
opinion  in  that  case  was  written  by  Chief  Justice 
Nelson,  and  concurred  in  by  Justices  Bronson  and 
Cowen.  The  case  was  carried  to  the  C'Ourt  of  Errors, 
where  the  judgment  was  affirmed  by  an  equally  divi- 
ded court.  7  Hill,  583.  The  doctrine  of  that  case  has 
been  erroneously  supposed  to  have  been  overruled  by 
the  decision  in  Muzzy  v.  Shattuck,  1  Denlo,  233.  In  the 
latter  case  the  action  was  upon  the  official  bond  of  a 
town  collector,  and  the  defense  was  that  the  money 
was  stolen  from  him.  It  was  held  that  the  defense  was 
not  good,  the  Supreme  Court  then  being  composed  of 
Bronson,  C.  J.,  and  Justices  Beardsley  and  Jewett, 
and  Bronson,  who  concurred  in  the  prior  decision, 
also  concurred  in  this,  without  any  indication  that  he 
had  changed  his  views.  The  prior  decision  was  re- 
ferred to  in  the  opinion  of  the  court,  but  not  criticised 
nor  disapproved.  This  decision  was  based  not  upon 
the  common  law,  and  not  upon  the  force  and  effect  of 
the  official  bond  given  by  the  collector,  but  upon  the 
statutes  defining  the  duties  and  liabilities  of  the  col- 
lector; and  the  court  held  that  by  these  statutes  he 
was  made  an  absolute  debtor  for  the  money  collected 
by  him,  and  that  the  fact  that  the  money  was  stolen 
therefore  constituted  no  defense.  That  case  was  after- 
ward carried  to  the  Court  of  Errors  and  unanimously 
affirmed.  The  opinions  of  that  court  however,  if  any 
were  written,  have  not  been  reported.  It  is  clear  that 
the  decision  in  Muzzy  v.  Shattuck  was  in  no  way  in 
conflict  with  the  decision  In  the  case  of  Supervisors 
V.  Dorr,  and  did  not  expressly  or  by  implication,  over- 
rule that  decision.  The  decision  in  Muzzy  v.  Shattuck 
has  always  been  understood  as  being  based  upon  the 
statutes  which  made  the  collector  an  absolute  debtor 
for  the  moneys  which  he  was  ordered  by  his  warrant 
to  collect.  Looney  v.  Hughes,  30  Barb.  605,  affirmed, 
26  N.  Y.  514;  Fake  v.  Whipple,  39  Barb,  839,  affirmed. 
39  K.  T.  394.  While  the  case  of  Supervisors  v.  Dorr 
was  affirmed  by  an  equal  division  of  the  Court  of 
Errors,  that  affirmance  does  not  add  to  it  as  an  author- 
ity, and  it  remains  simply  the  unanimous  deoieion  of 
the  Supreme  Court.  In  view  of  the  deolBiona  of  the 
Federal  and  State  courts  above  cited,  and  the  fact  that 
that  decision  has  been  much  questioned,  and  has  by 
some  been  supposed  to  have  been  overruled  by  the 
decision  in  Muzzy  v.  Shattuck,  it  should  probably  not 
be  regarded  as  binding  authority  In  this  State,  and 
the  question  therein  decided  may  yet  be  regarded  as 
an  open  one.  When  a  case  arises  against  an  officer  for 
not  paying  over  and  accounting  for  public  moneys  in- 
trusted to  him  in  his  official  capacity,  it  will  be  neces- 
sary to  determine  whether  his  liability,  In  the  absence 
of  statutes  specially  defining  It,  shall  be  governed  by 
the  common  law,  or  whether  the  broader  and  mor« 
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rigid  rule  of  responsibility  laid  down  in  the  cases  abore 
referred  to  shall  be  enforoed  in  this  State.  It  is  not 
uecessarj  to  decide  that  question  in  this  case,  because 
the  monej  here  received  by  the  surrogate  was  not 
public  money,  but  the  money  of  a  private  estate  or  of 
private  individuals.  It  does  not  follow,  because  public 
policy  requires  that  public  officers  wh  o  receive  public 
money  should  be  held  to  rigid  responsibility,  that  the 
same  rule  should  l>e  applied  to  public  officers  who  re- 
ceive the  money  of  individuals  who  are  stimulated  by 
private  interests  to  some  watchfulness  over  the  con- 
duct of  the  officials,  and  to  some  scrutiny  as  to  the 
custody  of  their  funds.  The  surrogate  was  not  a  public 
officer  appointed  to  receive  or  disburse  public  monoy, 
and  it  was  not  even  his  main  duty  to  receive,  keep,  or 
disburse  the  money  of  individuals.  His  principal 
duties  were  judicial  in  their  nature,  and  any  duties 
which  he  had  in  reference  to  moneys  which  came  into 
his  hands  were  merely  incidental  to  his  judicial  duties. 
The  statutes  required  that  the  surplus  money  arising 
from  the  foreclosure  sale  should  be  paid  over  to  the 
surrogate,  and  he  was  to  hold  the  same  for  distribu- 
tion among  the  creditors  of  the  deceased,  upon  proof 
by  them  of  their  claim  as  provided  by  the  statute.  2 
Rev.  Stat  (6th  ed.),  118.  The  proceeds  of  the  sale  of 
the  real  estate  made  by  the  administrators  of  Finley 
were  required  to  be  brought  into  the  office  of  the  sur- 
rogate, to  be  retained  by  him  for  distribution  among 
the  creditors,  in  accordance  with  the  provisions  of  the 
statute.  3  Rev.  Stat.  (6th  ed.),  115.  This  money  there- 
fore came  lawfully  into  the  possession  of  the  surrogate, 
and  there  is  nothing  in  the  statute  which  makes  him 
an  absolute  debtor  for  it.  He  was  to  keep  it,  and  when 
the  time  came  for  its  distribution,  was  to  distribute  it 
among  the  creditors  of  the  diseased.  It  might  remaiu 
in  his  custody  for  a  long  time,  until  the  claims  of  the 
creditors  had  been  established,  and  all  litigation  in 
reference  to  them  and  the  money  finally  ended.  The 
law  did  not  provide  the  surrogate  with  a  safe  or  other 
place  of  deposit,  but  left  it  to  his  own  good  sense  and 
Judgment  to  determine  how  he  should  keep  and  safely 
care  for  the  money.  There  is  nothing  in  the  policy  of  the 
law  which  requires  that  he  should  be  absolutely  respon- 
sible for  such  money.  If  this  money  had  been  paid 
under  an  order  of  any  court  to  its  clerk  or  to  a  receiver, 
or  any  other  officer,  there  would  not  have  been  the  abso- 
lute responsibility  which  is  claimed  by  the  plaintiff  in 
this  case.  Such  clerk  or  other  officer  would  have  been 
responsible  only  for  good  faith  and  reasonable  dili- 
gence in  the  care  of  the  money.  Story  Bailm.,  §  620. 
Why  should  a  greater  responsibility  re«tt  upon  the 
surrogate  than  upon  such  clerk  or  officer?  There  is  no 
clerk  or  officer  of  the  Surrogate's  Court  to  whom  the 
money  can  be  paid,  and  hence  the  surrogate  Is  required 
to  receive  and  distribute  it  himself.  He  Is  merely  the 
trustee  or  agent  of  the  private  parties  interested  in 
the  money,  and  no  greater  or  higher  responsibility 
should  be  imposed  upon  him  than  would  be  imposed 
upon  any  agent  or  trustee.  If  he  had  been  a  trustee, 
and  had  deposited  this  money  in  good  faith,  without 
any  negligence  on  his  part,  in  this  bank,  its  loss  by  the 
failure  of  the  banker  would  have  been  a  good  defense. 
1  Perry  Trusts  (3d  ed.),  $  443.  Why  should  his  respon- 
sibility be  greater  than  that  of  the  administrator  from 
whom  he  received  the  money?  The  statutes  and  the 
official  bonds  of  executors  and  administrators  imposed 
upon  them  as  broad  an  obligation  as  is  imposed  upon 
the  surrogate  by  the  statutes  and  by  his  official  bond ; 
and  yet  it  is  conceded  that  if  the  administrators  had 
deposited  the  money  of  their  estate  in  this  bank  in 
good  faith,  and  without  negligence,  they  would  not 
have  been  responsible  for  its  loss.  2  Williams  Ex*rs, 
(5th  Am.  ed.>,  164;  3  Redf.  Wills,  394.  There  is  noth- 
ing in  the  phraseology  of  the  bond  given  by  the  sur- 
rogate which  enlarges  his  statutory  liability.    It  is  « 


bond  simply  for  the  faithful  performance  of  his  duties, 
and  the  faithful  application  and  payment  of  all 
moneys  that  may  come  Into  his  hands.  It  imposed 
upon  the  surrogate  no  broader  responsibility  or  liabil- 
ity than  the  statute.  It  was  simply  designed  to  en- 
force and  secure  the  faithful  discharge  of  his  duties; 
and  any  defense  which  he  would  have  had  when  called 
to  account  for  th^  money  which  came  to  his  hands  Is 
available  to  his  sureties  when  sued  upon  the  bond. 
We  have  therefore  reached  the  conclusion  that  In  this 
State  there  Is  no  statute,  applicable  to  surrogates, 
which  imposes  upon  them  the  broad  liability  claimed 
by  the  plaintiff;  that  there  is  no  public  policy  which 
requires  that  the  rule  of  responsibility  should  be  thus 
rigorous,  and  that  there  is  nothing  In  the  terms  or 
letter  of  the  bond  which  imposes  the  absolute  liability 
claimed.  This  deposit  in  Cone's  bank  was  not  a  loan 
to  him,  an  unauthorized  investment,  which  would  be 
condemned  by  the  law.  It  was  the  same  as  a  deposit 
in  an  incorporated  banking  institution.  It  was  probably 
not  as  safe  or  judicious,  but  that  circumstance  only 
had  legal  bearing  upon  the  question  of  good  faith  and 
proper  care  and  diligence,  and  that  has  been  found  In 
favor  of  the  defendants.  The  fact  that  the  deposit 
was  payable  with  interest  makes  no  difference,  as  it 
was  still  a  deposit  payable  upon  demand,  and  the  re- 
quirement of  interest  was  a  provident  arrangement 
for  the  l>eneflt  of  the  persons  interested  In  the  fund. 
Dec.  6, 1887.  J^ople  ex  reL  Nashf  SurrogfUe,  r,  Fax^^h^' 
tier.    Opinion  by  Earl,  J. 


ABSTRACTS  OF  VARIOUS  RECENT DB- 
CISIONS. 

Landlord  and  tenant— neglioencb—dangsroitb 
PREMISES.— In  suit  by  a  tenant  against  her  landlord 
for  damages  resulting  from  falling  into  a  cesspool  in 
the  yard,  covered  by  rotten  planks,  which  were  con- 
cealed by  earth  on  which  grass  and  weeds  were  grow- 
ing, there  was  evidence  that  the  same  had  never  been 
pointed  out  to  her  by  the  defendant,  and  that  she  was 
ifi^orant  of  its  position  and  dangerous  character,  and 
that  defendant  had  directed  the  cover  to  be  repaired 
with  old  boards  some  time  previous,  and  was  present 
when  such  repairs  were  made.  Held,  that  it  should 
have  been  left  to  the  jury  to  say  whether  defendant 
knew  of  the  defective  covering,  and  the  danger  there 
from,  and  had  neglected  to  informplaintiff  of  it;  and 
also  whether  plaintiff  had  been  injured  in  conse- 
quence of  her  failure  to  make  a  proper  examination 
of  the  premises.  It  is  a  general  rule,  well  established 
by  the  decisions  of  this  court,  that  the  lessee  takes 
an  estate  in  the  premises  hired,  and  takes  the  risk  of 
the  quality  of  the  premises,  in  the  absence  of  an  ex- 
press or  implied  warranty  by  the  lessor  or  of  deceit. 
If  therefore  he  is  injured  by  reason  of  the  unsafe  con- 
dition of  the  premises  hired,  he  cannot  ordinarily 
maintain  an  action  in  the  absence  of  such  warranty 
or  of  misrepresentation.  The  rule  of  caveat  emptor 
applies,  and  it  is  for  the  lessee  to  make  the  examina- 
tion necessary  to  determine  whether  the  premises  he 
leases  are  safe,  and  adapted  to  the  purposes  for  which 
they  are  hired.  There  Is  an  exception  to  this  general 
rule,  arising  from  the  duty  which  the  lessor  owes  thf 
lessee.  This  duty  does  not  originate  directly  from 
the  contract,  but  from  the  relation  of  the  parties,  an<i 
is  imposed  by  law.  Where  there  are  concealed  de- 
fects attended  with  danger  to  an  occupant,  and  which 
a  careful  examination  would  not  discover,  known  to 
the  lessor,  the  latter  Is  bound  to  reveal  them,  in  order 
that  the  lessee  may  guard  against  them.  While  the 
failure  to  reveal  such  facts  may  not  be  actual  fraud 
or  misrepresentation,  it  Is  such  iififl^ligencea^may  lay 

Digitized  by ' 


ii^ligence  am.  may  lay 

Google 


io^ 


THE  ALBANY  LAW  JOURNAL. 


the  foundation  of  an  action  aKalnst  the  lessor,  if  in- 
jury occurs.  The  principle  that  one  who  delivers  an 
article,  which  he  knows  to  be  dangerous,  to  another, 
ignorant  of  its  qualities,  without  notice  of  its  nature 
or  qualities,  is  liable  for  anj  injury  reasonably  likely 
to  result,  and  which  does  result,  has  been  applied  to 
the  letting  of  tenements.  It  has  thus  been  held  that 
where  one  lets  premises  infected  with  the  small-pox, 
and  injury  occurred  thereby,  he  was  liable,  if  know- 
ing this  danger,  he  omitted  to  inform  the  lessee;  this 
upon  the  ground  of  his  negligent  failure  to  perform  a 
duty  which  he  owed  the  lessee.  It  was  not  deemed 
important  whether  the  omission  to  give  the  informa- 
tion was  intentional  or  otherwise.  Bowe  v.  Bunk- 
ing, 185  Mass.  380,  and  cases  cited ;  Tuttle  V.  Manu- 
facturing Co.,  145  id.  169.  Obviously  there  may  be 
many  concealed  defects  and  dangers  about  a  house, 
which  careful  examination  will  not  discover.  If  these 
are  known  to  the  lessor,  it  is  for  him  to  reveal  them. 
Traps  or  contrivances  may  exist  by  means  of  which 
the  most  careful  occupant  might  be  injured.  '*  Such 
traps  or  contrivances,'*  says  Mr.  Justice  Field,  **  are 
not  merely  a  want  of  repair;  they  are  in  a  sense  act- 
ive agencies  of  mischief,  which  no  tenant  would  ex- 
pect to  find,  even  in  a  decayed  and  ruinous  tene- 
ment.** Bowe  V.  H unking,  ubi  supra.  In  Reichen- 
bacher  v.  Pahmejer,  8  Bradw.  217,  the  defect  alleged 
was  in  the  manner  of  hanging  a  chandelier.  The 
chandelier  was  hung  unsafely,  and  the  lessor  knew  it, 
and  did  not  disclose  this  fact  to  the  lessee.  It  was 
not  apparent  to  an  observer.  It  was  held  that  the 
lessor  was  liable  to  a  servant  of  the  lessee  who  was  in- 
jured by  its  fall.  See  also  Scott  v.  Simons,  54  N.  H. 
126;  Godley  v.  Hagerty,  20  Penn.  St.  807.  In  Bowe  v. 
Hunking,  ubi  supra^  it  was  held  that  the  case  then  at 
bar  was  not  within  the  exception  of  the  general  rule 
by  which  a  lessor  is  rendered  liable  for  negligence  of 
this  character.  There  was  no  evidence  that  the  de- 
fective step  by  which  the  injury  in  that  case  occurred 
was  known  to  the  lessor  or  her  agent  to  be  unsafe,  and 
further,  this  defect  itself  was  obvious,  and  whatever 
danger  existed  was  readily  seen  by  examination. 
Mass.  Sup.  Jud.  Ct.,Nov.  23, 1887.  Cowen  v.  Sunder- 
land.    Opinion  byDevens,  J. 

Master  and  servant— scope  op  employment- 
arrest  OF  passenger  for  giving  bad  coin  in  pay- 
ment OF  FARE.— On  the  30th  of  November,  1886,  the 
plaintiff  was  a  passenger  in  one  of  the  defendant*s 
tramcars.  When  the  conductor  of  the  car  applied  to 
her  for  her  fare  she  gave  him  half  a  crown,  and  re- 
ceived from  him  2s.  id.,  the  fare  being  2d.  When  she 
was  about  to  leave  the  car  the  conductor  stopped  her, 
and  told  her  that  she  could  not  leave,  as  she  had  given 
him  a  bad  half-crown.  She  was  then  taken  on  in  the 
car  past  her  destination  until  the  car  arrived  near  a 
police  station.  She  was  then  taken  out  by  the  con- 
ductor, and  taken  by  him  to  the  police  station,  and 
was  there  charged  before  an  inspector  of  police  with 
giving  a  bad  half-crown  in  payment  of  her  fare.  The 
half-crown  was  tested  by  the  police  inspector,  and 
found  to  be  good,  and  the  plaintiff  was  thereupon  dis- 
charged. She  brought  the  present  action  against  the 
tramways  company  for  trespass  and  false  imprison- 
ment, and  the  case  was  tried  before  Stephen,  J.,  and  a 
special  jury,  when  a  verdict  and  judgment  were  en- 
tered for  the  plaintiff  for  £100  damages,  the  learned 
judge  holding,  that  notwithstanding  the  rules  of  the 
company,  the  conductor  had  an  ostensible  authority 
to  do  what  he  did,  to  detain  the  plaintiff  and  give  her 
into  custody.  The  defendants  now  moved  for  a  new 
trial,  or  that  judgment  should  be  entered  for  them 
on  the  ground  that  there  was  no  evidence  to  go  to  the 
jury  of  the  defendants*  liability  for  the  acts  of  their 
conductor,  and  that  the  judge  ought  to  have  directed 


the  jury  that  the  conductor  was  not  acting  within  the 
scope  of  his  employment,  and  that  the  defendants 
were  not  liable,  as  the  conductor  had  acted  in  contra- 
vention of  the  defendants*  express  orders  and  to  pro- 
tect his  own  interests.  Section  51  of  the  Tramways 
Act,  1870,  provides  that  every  person  defrauding  the 
company  in  the  payment  of  the  fare  shall  be  liable  to 
a  penalty  not  exceeding  forty  shillings;  and  section 
62  provides  that  it  shall  be  lawful  for  any  officer  or 
servant  of  tue  promoters  or  lessees  of  any  tramway 
*  *  *  to  seize  and  detain  any  person  discovered 
either  in  or  after  committing  or  attempting  to  com- 
mit any  such  offense  as  in  the  next  preceding  section 
is  mentioned,  and  whose  name  or  residence  is  un- 
known to  such  officer  or  servant,  until  such  person 
can  be  conveniently  taken  before  a  justice,  or  other- 
wise discharged  by  due  course  of  law.  In  a  book  of 
rules  and  regulations  for  the  officers  and  servants  of 
the  company,  relating  to  the  conductor,  are  the  fol- 
lowing rules:  Rule  11.  ''Passengers  offering  bad 
money  in  payment  of  fare.  Coin  must  be  kept  quite 
apart  from  other  money,  and  in  presence  of  passenger 
tested.  If  bad,  and  passenger  refuses  good  coin,  hav- 
ing other  money  in  his  possession,  he  may  be  charged 
under  the  authority  of  an  inspector  or  timekeeper." 
Rule  16.  *' Except  in  cases  of  assault,  conductors  are 
not  to  give  passengers  into  custody  without  the  au- 
thority of  an  inspector  or  timekeeper.**  Also  the  fol- 
lowing rule :  **A  conductor  shall  be  responsible  for  (3) 
all  counterfeit  and  foreign  coin  received.*'  Held,  that 
taking  into  consideration  the  rules  supplied  to  the 
conductor,  it  was  not  within  the  scope  of  his  author- 
ity to  give  any  person  into  custody,  except  for  assault, 
without  the  authority  of  an  inspector  or  timekeeper; 
and  in  so  giving  the  plaintiff  into  custody  he  was  act- 
ing ultra  vires,  and  that  the  defendants  were  not  lia- 
ble Q.  B.  Div.,  Dec.  12, 1887.  Charleston  v.  London 
2\amujay8  Co.,  Limited,  Opinions  by  Mathew  and 
Charles,  JJ. 


REPORT  OF  THE  SECRETARY  OF  THE 
STATE  BAR  ASSOCIATION. 

IT  is  with  much  gratification  that  I  feel  myself  fully 
warranted,  in  conformity  with  my  official  duty,  to 
report  that  the  New  York  State  Bar  Association  enters 
upon  the  eleventh  year  of  its  existence  under  exceed- 
ingly prosperous  circumstances,  and  with  promising 
assurances  of  continued  and  increasing  prosperity  and 
usefulness. 

A  distinguished  lawyer  and  member  of  the  associa- 
tion,  highly  esteemed  throughout  the  State  for  his 
learning,  ability  and  candor,  in  a  recent  letter  to  a 
high  judicial  officer  of  this  State,  said:  *' The  pros- 
pects of  the  State  Bar  Association  are  beyond  a  ques- 
tion gratifying.  They  justify  the  faith  of  those  who, 
from  the  beginning,  contended  that  a  State  Bar 
Association  was  a  practicable  thing,  and  that  it  could 
be  made  a  permanent  institution,  representing  very 
fairly  and  reputably,  the  Jawyersof  the  State  of  New 
York.  It  can  now  be'  said  by  us  with  substantial 
truth,  and  without  offense  to  gentlemen  of  the  bar* 
who,  for  reasons  sufficient  to  themselves,  have  not 
joined  us,  that  our  association  embodies,  and  is  the 
genuine  representation  of  very  much  that  is  distin- 
guished, elevated,  refined  and  excellent  in  the  bar  of 
the  State.** 

But  while  thus  congratulating  ourselves,  and  while 
possessing  those  genuine  grounds  for  complacency,  we 
cannot  forget  the  limitations,  the  imperfections  and 
deficiencies  under  which  we  still  lab<ir.  Without 
enumerating  these  matters,  it  Is  sufficient  for  me  to 
say,  that  strong  and  largely  successful  efforts  have 
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been  made,  to  remove  them.  As  these  efiforts  are  to 
be  ooiitiiiued,  it  is  quite  certain  that  all  cause  of  com- 
plaint In  tbis  regard  will  in  the  near  future  be  removed. 
There  are  now  on  the  roll  of  the  association  about 
Ave  hundred  and  thirty-eight  member;  with  the  ad- 
dition of  fortv  life  members.  There  is  a  sufficient 
number  of  newly  elected  members,  whose  names  have 
not  yet  been  placed  on  the  roll,  that  will  considerably 
increase  the  total,  and  there  is  a  large  class  of  candi- 
dates for  election  awaiting  the  action  of  the  execu- 
tive committee  on  their  application. 

There  have  been  but  three  resignations,  one  of 
which  was  caused  by  removal  from  the  State.  The 
number  of  candidates  for  membership  who  have  l>een 
rejected  daring  the  year  shows  the  scrutiny  and  care 
with  which  the  executive  committee  guard  the  associ- 
ation against  the  admission  of  unworthy  applicants. 

The  necrology  of  the  year  is  happily  small,  though, 
as  will  be  seen  by  the  report  of  the  committee  having 
that  record  in  charge,  that  we  have  parted  with  a  few 
illustrious  members,  to-wit:  The  Honorable  Charles 
A.  Rapallo,  the  Hon.  David  Murray,  the  Hon.  A.  M. 
Osboru,  of  the  judiciary,  and  Aaron  J.  Vanderpoel, 
and  Charles  Hughes. 

The  committee  on  grievances,  have  during  the  year 
been  engaged  in  proceedings  tending  to  the  disbar-- 
ment  of  several  unworthy  members  of  the  legal  pro- 
fession, with  results  that  will  be  very  satisfactory  to 
all  respectable  lawyers,  while-  they  show  that  one  of 
the  principal  objects  that  called  the  association  into 
existence,  the  purification  of  the  legal  profession,  is 
being  rery  successfully  attained. 

A  case  has  recently  been  reported  from  a  distant 
county,  to  one  of  the  members  of  the  committee  in 
the  city  of  New  York,  upon  which  vigorous  proceed- 
ings will  be  immediately  commenced,  to  disbar  a 
lawyer  of  wealth  and  influence,  but  whose  professional 
record  and  character  is  represented  as  a  disgrace  to 
the  legal  profession.  I  refer  to  it  here  because  It  will, 
among  other  things,  bri  ng  np  for  consideration  a  certain 
practice  which  though  tolerated  by  usage,  is  pregnant 
with  fraud,  and  the  source  of  much  latent  cruelty  and 
suffering.  The  case  is  within  the  purview  of  the  com- 
mittee on  grievances. 

The  outrageous  frauds  practiced  by  a  class  of  lawyers 
in  this  State,  who  make  a  specialty  in  procuring  divor- 
ces, have  reached  such  dimension  that  they  have  at- 
tracted the  attention  of  the  Bur  Association  during 
the  last  year,  and  that  immediate  action  will  be  taken 
by  it,  at  least  to  the  extent  of  procuring  such  legisla- 
tive action  in  regard  to  the  monstrous  evil  as  will 
suppress  it. 

The  department  established  early  last  year  doing 
chamber  business  before  the  judges  of  the  Supreme 
Court  at  Albany,  making  fX  parte  motion  in  the  dif- 
ferent courts,  and  conducting  business  in  the  different 
State  departments,  for  members  of  the  association 
without  charge,  has  been  very  useful  and  convenient 
for  large  numbers  of  the  members  of  the  association. 

The  committee  on  legal  biography  have  ably  dis- 
charged their  duties,  and  have  added  largely  to  the 
Interest  of  our  mortuary  record,  which  has  already 
become  an  interesting  volume. 

I  have  deemed  not  inappropriate  to  obtain  the  pro- 
ceedings of  the  meeting  of  the  different  bars  of  the 
State,  called  to  honor  the  memory  of  its  departed 
members,  and  enter  them  on  our  record.  They  are 
profitable  inasmuch  as  they  exhibit  such  traits  and 
characteristics  of  the  departed,  as  are  worthy  of  com- 
mendation and  hold  them  up  to  the  admiration  of  sur- 
vivors, and  for  imitation,  especially  to  our  younger 
members. 

The  rooms  of  the  association  in  the  oapitol  have  be- 
come a  favorite  resort  for  its  members,  especially  from 


a  distance.  As  the  association  has  the  benefit  of  the 
State  law  library,  members  here  consult  authorities 
review  their  briefs  and  attend  to  their  correspondence^ 
Here  pleasant  professional  acquaintances  are  made, 
and  old  ones  renewed,  and  the  amenities  which 
characterize  the  intercourse  of  members  of  our  pro- 
fession with  each  other,  pleasingly  exhibited.  Most 
of  the  leading  journals  and  many  of  the  best  maga- 
zines are  to  be  found  in  the  rooms. 

A  large  addition  of  portraits  of  illustrious  lawyers 
and  jurists  have  been  made  during  the  year  to  our 
already  large  and  valuable  collection.  Among  these 
are  twenty-five  beautiful  engravings  of  those  law- 
yers who  are  regarded  as  among  the  founders  of 
our  system  of  jurisprudence.  Chancellors  Kent,  Lans- 
ing, Livingston  and  Walworth,  Alexander  Hamilton, 
Josiah  Ogden  Hoffman,  John  Duer,  Thomas  J.  Oakley, 
Ogden  Hoffman,  Charles  O'Conor  and  others,  pre- 
sented to  the  association  by  Hon.  Benjamin  D.  Silli- 
man. 

The  association  is  indebted  to  the  Hon.  John  F. 
Seymour,  of  Utica,  for  a  valuable  portrait  of  Attor- 
ney-General Samuel  A.  Talcott,  justly  termed  the 
William  Wirt  of  the  New  York  State  Bar. 

It  is  also  indebted  to  George  L.  Stedman,  Esq.,  of 
Albany,  for  a  rare  and  finely  executed  portrait  of 
Thomas  Addis  Emmet,  completed  a  few  days  before 
the  sudden  death  of  its  illustrious'  original  in  the 
court-room. 

I  cannot  refrain  from  referring  to  an  incident  con- 
nected with  the  last  visit  which  our  distinguished  and 
lamented  fellow  member,  Hon.  A.  J.  Vanderpoel,  made 
in  the  rooms  of  the  association.  It  was  the  presenta- 
tion by  him  of  a  portrait  of  Joshua  A.  Spencer.  ''  L 
can  say  of  Spencer,  as  was  said  of  another,  great  but 
now  departed  jurist  of  our  Slate,"  said  Mr.  Vander- 
poel, ''He  never  carried  his  soul  to  the  public  treas- 
ury, to  a  rich  corporation,  or  money  king,  and  asked 
•  what  will  you  give  me  for  this.'  He  never  sold  the 
warm  feelings  and  honorable  motives  of  his  youth  and 
manhood  for  an  annual  sum  of  money  and  an  office. 
He  never  touched  the  political  Aceldama,  and  signed 
thedevirs  bond  for  cursing  to-morrow  what  he  has 
blessed  to-day.'  * 

The  interest  attached  to  this  Incident  and  to  this 
beautiful  tribute  to  another,  is  Increased  by  its  sin- 
gularly forcible  applications  to  Mr.  VaDderpoel's 
own  professional  career  and  private  life. 

The  secretary  refers  with  pleasure  to  the  Interest 
which  our  last  or  tenth  annual  report  has  created  in 
the  profession,  and  in  the  public  mind  throughout  the 
country.  Applications  for  copies  have  been  received 
from  most  of  the  law  departments  of  colleges,  from 
law  schools,  from  many  law  librarians  and  from  Indi- 
vidual members  of  the  profession. 

Under  the  adviceof  the  executive  committee,  I  have 
furnished  the  desired  copies  free  of  charge.  Though 
the  edition  was  unusually  large,  it  is  now  so  far 
exhausted,  that  no  more  copies  will  be  furnished 
except  to  newly  elected  members. 

The  eleventh  annual  report  is  now  being  prepared 
for  the  press,  a  larger  edition  than  ever  will  be  pub- 
lished, and  if  possible  It  will  excel  all  others  in  useful- 
ness and  interest. 

1  cannot  close  this  communication  without  express- 
ing my  thanks  to  the  officers  and  members  of  the  asso- 
ciation for  the  uniform  courtesy,  the  practicable  abil- 
ity and  manifest  success  with  which  they  have  co-op- 
erated with  my  bumble  efforts  in  advancing  its  inter- 
ests and  prosperity. 

All  of  which  is  respectfully  submitted, 

L.  B.  Proctok, 

Secretory. 

Capitol,  Albany,  Jan,  19, 1688. 


Digitized  by 


Google 


104 


THE  ALBANY  LAW  JOURNAL 


CH)RRESPONDENCE. 

Dutch  Titls  in  Manhattan  Island. 
Editor  of  the  Albany  Law  Journal : 

In  your  issue  of  January  21,  1888,  yon  published 
some  extracts  from  a  pamphlet  by  Judfce  Amouz,  iu 
which  he  denies  that  the  Dutch  ever  had  any  title  to 
the  land  on  Manhattan  Island,  and  cites  aathorlties.to 
support  that  statement. 

I  regret  to  say  that  the  historians  of  this  city  and 
State  are  all  opposed  to  Judge  Arnoux  on  this  point; 
Broadhead,  Valentine,  O'Callaghan  and  the  writer  of 
Che  History  of  New  York  in  the  Series  of  American 
Commonwealths,  all  unite  in  saying  that  the  Dutch 
gained  title  by  discovery  and  possession,  and  that  the 
Kuglish  had  no  title  under  the  rules  of  international 
law.  The  English  claim  by  discovery  through  Cabot's 
voyage  in  1497.  He  is  said  to  have  struck  the  coast  of 
America  in  the  vicinity  of  Labrador,  and  then  to  have 
sailed  as  far  south  as  the  latitude  of  Gibraltar,  but 
there  is  no  evidence  that  he  landed  anywhere  or  that 
he  ever  saw  the  coast.  Granting  however  that  he  did 
discover  the  country,  the  mere  fact  of  discovery,  with- 
out occupation,  gives  no  title  by  international  law. 
"The  law  of  nations  will  therefore  not  acknowledge 
the  property  and  sovereignty  of  a  nation  over  any  un- 
inhabited countries  except  those  of  which  It  has  really 
taken  actual.possesslon.'*  Vattel  Law  of  Nations,  voL 
1,  ch.  18,  S  208.  See  also  Mertens  Precis  desDroitsdes 
Gens,  S  37;  KlUber  Droit  des  Gens,  $  126;  8  Kent  Com. 
38],  note. 

This  doctrine  was  strongly  asserted  by  England  in 
1580,  in  opposition  to  the  claims  of  Spain  under  the 
bull  of  Alexander  VI,  which  gave  to  Spain  the  whole 
of  the  continent  of  America.  Camden  Annales,  Eliz. 
360.  This  assertion  by  England  estopped  them  from 
claiming  title  by  the  discovery  of  Cabot,  unless  this 
was  followed  by  actual  possession.  Now  what  are  the 
facts?  In  1603  there  was  not  a  settlement  by  any  na- 
tion on  the  coast  between  the  St.  Lawrence  and  Flor- 
ida. In  1606  James  I  of  England  granted  a  charter  to 
the  Virginia  Company,  under  which  a  settlement  was 
made  at  Jamestown.  This  charter  originally  covered 
the  whole  coast.  But  in  1600  it  was  modified  so  as  to 
extend  200  miles  north  of  Point  Comfort,  in  Virginia. 
This  would  fall  short  of  New  York.  Meanwhile,  in 
1609.  Hendrick  Hudson  had  discovered  Manhattan 
Island,  no  one  having  been  there  before  him,  except 
perhaps  Verrezano,  who  was  in  the  service  of  Francis 
I  of  France.  In  1613  the  first  Dutch  colony  was 
planted,  and  from  that  time  until  1664  the  Dutch  held 
the  island  without  opposition.  The  Dutch  therefore 
were  the  only  persons  who  combined  discovery  and 
possession,  the  two  conditions  precedent  to  a  com- 
plete title. 

Nor  do  the  authorities  cited  by  Judge  Arnoux  sub- 
stantiate his  claim.  The  first  case,  Jackson  ▼.  McTn- 
ioah,  8  Wheat.  648,  was  ejectment  for  lands  in  lUiDois, 
and  the  agreed  statement  of  facts  shows  that  the 
claim  was  ander  James  I*s  charter  of  1609,  which  ex- 
tended only  200  miles  north  of  Point  Comfort.  The 
second  case,  Martin  v.  WaddelU  16  Pet.  367,  was  eject- 
ment for  lands  in  New  Jersey,  and  was  claimed  under 
the  Duke  of  York's  grant  in  1664;  so  that  neither  of 
these  cases  has  any  relation  to  New  York.  The  doc- 
trine laid  down  by  the  court  in  both  oases  is  that  title 
by  discovery  is  superior  to  the  Indian  title,  which  doc- 
trine has  been  approved  In  many  cases,  and  is  unques- 
tionably sound. 

The  validity  of  the  Dutch  grants  has  been  upheld  in 
many  cases.  See  leading  case  of  North  Hempstead  v. 
HempsUad,  2  Johns.  Ch.  324,  decided  by  Chancellor 


Kent  and  aflElrmed  in  the  Court  of  Errors.  Inasmuch 
as  these  grants  were  made  on  the  understanding  that 
the  lot-holders  took  no  interest  in  the  fee  of  the 
streets,  it  Is  diflScult  to  see  how  they  could  gain  any 
title  to  what  they  never  originally  possessed.  In  the 
case  of  Wetmore  v.  Story,  22  Barb.,  there  is  a  masterly 
brief  of  Charles  O'Conor,  in  which  he  contends  that 
as  a  matter  of  fact  the  civil  law  did  prevail  here,  and 
was  recognized  by  the  English  at  their  accession,  and 
that  under  that  law  adjacent  owners  had  no  title  to 
the  streets.  This  position  was  sustained.  Perhaps 
Mr.  O'Conor  may  have  subsequently  changed  his 
mind,  and  come  over  to  the  position  claimed  by  Judge 
Arnoux,  but  I  am  unable  to  find  any  other  brief  of 
his  on  the  subject. 

It  seems  to  me  absurd  to  hold  that  because  Cabot 
may  have  come  within  100  miles  of  New  York,  there- 
fore the  common  law  escaped  somehow  from  his  Eng- 
lish ship,  swam  ashore,  and  remained  in  the  air  over 
the  heads  of  the  poor  Dutchmen  for  fifty  years,  until 
the  English,  with  a  military  force,  were  able  to  bring 
it  down  and  apply  it. 

Yours  truly, 

John  S.  Mblchbr. 

New  Yobk,  Jan.  24,  1888 


NEW  BOOKS  AND  NEW  EDITIONS. 
Tucker's  MBRCANTiTiE  and  Manufacturinq  Cob* 

PORATIONS. 
A  manual  relating  to  the  formation  and  management  of 
Mercantile  and  Afanufacturing  Corporations  with  forms. 
A  book  of  Massachusetts  law.    By  George  F.  Tucker, 
Boston:    Geo.  B.  Reed,  1888.    Pp.  xvlil,  S86. 

Apparently  a  thorough  and  orderly  compendium  of 
local  law  on  a  very  practicable  subject.  Many 
forms  are  scattered  through  it,  and  forms  in  connec- 
tion with  such  a  topic  are  useful.  Nine  pages  of  cases 
are  cited.  There  is  a  good  index,  concluding  with 
'*  Women  (see  Labor;  Married  Woman.)"  The  book 
is  elegantly  printed.  We  are  suprised  by  the  author's 
statement  that  these  associations  are  less  common  here 
than  in  England. 

BoLLEs  ON  Banks. 

The  Law  Relating  to  Banks  and  their  Depositors  and  to 
Bank  CoUs^tions. 

The  National  Batik  Act  and  its  judicial  meaning,  with  an 
appendix  containing  official  instructions  and  rules  rela- 
ting to  the  formation  and  management  of  National 
Banks,  United  States  bonds,  and  the  issue  and  redemp- 
tion of  coins  and  currency. 

By  Albert  S.  Bolles,  editor  of  the  Bankers'  magazine.  New 
York:  Homans  Publishing  Co.,  1887.  Pp.  xxxl,  523;  xiz, 
875.  . 

The  author's  purpose,  as  declared  in  his  preface  to 
the  first  named  book,  is  to  present  In  language  which 
can  be  folly  and  easily  understood,  the  law  of  banking 
contained  in  the  reported  decisions  of  the  American 
and  English  courts.'V  This  purpose  he  seems  to  have 
accomplished.  Tbe  works  are  designed  especially  for 
the  guidance  and  Instruction  of  bankers,  and  are  ex- 
tended in  a  direct  and  practical  manner,  forming  a 
very  intelligible  and  Intellegent  guide  book  to  bankers. 
Indeed  we  think  the  works  have  been  so  admirably 
done,  that  they  will  be  admitted  to  the  lawyer's 
shelves,  as  manuals  for  ready  reference.  We  heartily 
recommend  them  to  professional  favor.  The  ■  pub- 
lisher's duty  has  been  well  performed. 
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Albany,  February  11,  1888. 


CURRENT  TOPICS. 

LAST  week  was  a  great  time  for  Albany.  Noth- 
ing like  it  since  the  bi-centennary.  It  was 
the  time  of  the  ice  carnival.  If  Judge  Arnoux 
had  been  here  he  would  not  only  have  no  doubts 
about  the  title  of  the  Dutch  in  New  York,  but  he 
would  have  thought  that  they  *'  owned  the  earth." 
Every  thing  was  sliding  down  hill  except  the  new 
capitol,  and  part  of  that  seemed  disposed  to  join  in 
the  exercise  —  sealing  the  fate  of  the  assemblymen,  as 
it  were.  (If  that  decaying  ceiling  would  only  turn 
their  attention  to  the  future  state  as  much  as  toward 
life  insurance,  it  would  be  a  great  gain.)  Albany 
was  full  of  visitors  for  two  days,  and  this  must 
have  profited  our  citizens  financially,  unless  the 
visitors,  like  John  Gilpin^s  wife,  '*  although  on 
pleasure  bent,"  **  had  a  frugal  mind."  The  glories 
of  our  new  capitol  were  temporarily  eclipsed  by  the 
ice  palace  in  the  park,  which  had  several  ad- 
vantages over  its  legislative  competitor  —  it  had  no 
smell  of  gas,  was  much  better  lighted,  did  not  re- 
quire to  have  the  snow  shovelled  off  the  roof,  and 
did  not  tumble  down  so  soon  as  was  expected. 
Besides,  it  coet  nothing  to  take  care  of  it  Why 
would  it  not  have  been  a  happy  expedient  to  put 
the  Assembly  into  it  while  their  hall  is  repairing? 
It  would  have  hastened  legislation,  at  least,  or 
curtailed  it,  which  is  better. 


Reading  the  report  of  the  secretary  of  the  New 
York  State  Bar  Association,  published  in  this  jour- 
nal last  week,  reminds  us  of  a  matter  on  which  we 
intended  to  comment  in  connection  with  our  re- 
marks on  the  address  of  President  Cooke,  namely, 
tiie  good  service  which  the  association  has  ren- 
dered, and  is  likely  to  render,  in  disbarring  unwor- 
thy members  of  the  profession.  We  were  never  in 
favor  of  the  association's  obtaining  the  monopoly  of 
this  office,  as  was  once  proposed,  any  more  than  we 
are  in  favor  of  the  power  of  two  physicians  to  im- 
prison a  man  in  a  lunatic  asylum ;  but  we  are  in 
favor  of  its  interesting  itself  in  the  duty,  even  tak- 
ing the  laboring  oar,  and  assuming  the  responsibil- 
ity of  this  very  unpleasant  but  extremely  necessary 
function.  We  hope  the  association  will  keep  at  it. 
It  is  one  of  the  ways  in  which  it  can  be  of  practical 
use,  and  if  it  perseveres  until  it  eradicates  all  the 
rascals  it  will  have  a  busy  career  and  a  hoary  age. 


A  word  is  due  to  the  memory  of  our  friend  and 
honored  brother,  the  late  ex-Judge  Joseph  Neilson 
of  the  City  Court  of  Brooklyn,  who  was  well  known 
to  the  readers  of  this  journal  by  his  entertaining 
papers  oo  Rufus  Choate  and  other  topics,  and  was  | 
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known  all  over  the  country  by  the  patience,  fairness 
and  learning  which  he  exhibited  in  tlie  most  un- 
savory and  tedious  trial  ever  held  in  this  country. 
Aside  from  his  professional  qualities  and  acquire-* 
ments  he  was  an  excellent  scholar  and  writer,  a 
bright  wit,  and  a  most  genial  and  companionable 
man.  His  conversation  sparkled  with  good  things, 
among  which  we  now  recall  what  he  said  to  the 
writer,  who  declined  his  offer  of  a  cigar,  saying  he 
never  smoked  — **  that^s  one  of  the  best  things  you 
never  did."  We  shall  always  hold  this  good,  cul- 
tivated and  useful  man  in  affectionate  remembrance. 


Mr.  Leonard  A.  Jones,  the  well  known  and 
learned  conmientator  on  mortgages,  pledges  and 
liens,  has  after  many  years'  labor  published  ''An 
Index  to  Legal  Periodical  Literature,"  evidently  a 
work  of  enormous  labor,  and  executed  with  great 
patience  and  fidelity.  The  list  of  legal  and  general 
periodicals  which  he  has  examined  covers  seven 
pages,  and  embraces  1,878  volumes  of  legal  and 
4,434  of  general  periodicals.  The  list  of  authors 
covers  forty  pages.  In  looking  over  the  work  we 
learn  how  that  other  just  man,  Ben  Adhem,  must 
have  felt  when  he  found  that  his  '*  name  led  all  the 
rest."  This  list  also  shows  the  names  of  many  dis- 
tinguished and  brilliant  writers  and  jurists  who 
have  adorned  the  columns  of  this  journal.  The 
classification  is  excellent;  it  is  easy  to  find  any 
thing  one  wants.  We  have  no  doubt  that  the  work 
will  be  extremely  useful  to  every  brief  maker,  au- 
thor, teacher  and  scholar.  It  embraces  not  only 
purely  legal  discussions,  but  biograpny,  annotated 
cases,  proceedings  of  bar  associations  and  of  social 
science  associations.  It  is  noteworthy  **that  the 
great  mass  of  the  contributions  to  these  periodicals 
has  been  made  by  lawyers  and  judges  who  are  not 
authors  of  text-books,  and  who  have  not  published 
their  articles  in  any  other  form."  Even  poetry  and 
Anthony  Comstock  have  not  escaped  the  author ^s 
eye.  The  work  is  brought  down  to  January,  1887. 
It  forms  one  large  royal  octavo  volume  of  655  pages, 
elegantly  and  conspicuously  printed  in  double  col- 
umns, and  is  published  by  Charles  C.  Soule  of 
Boston. 

Our  English  brethren  are  in  a  state  of  ferment 
over  the  question  of  '*  amalgamation,"  that  is  to 
say,  the  union  of  the  functions  of  attorney  and 
counsel  in  one  person.  There  is  a  good  deal  of 
strong  writing  on  both  sides.  The  Law  Journal 
says:  '*  The  sordid  interests  of  solicitors  are  against 
the  change,  the  effect  of  which  in  the  United  States 
is  to  reduce  the  incomes  of  solicitors  by  the  amount 
which  has  to  be  paid  to  the  counsel,  who  is  the 
figure-head  of  the  firm.  Lawyers  like  Mr.  Phelps 
and  Mr.  Evarts  at  the  head  of  their  profession  in 
the  United  States  would  be  only  too  glad  to  revert 
to  the  days  when  there  was  a  bar  of  the  Supreme 
Court,  and  still  more  the  judges  who,  to  stop  the 
volubility  of  the  country  practitioners,  have  been 
obliged  to  introduce  the  cldtwre^  with  the  result  that 
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volaminous  arguments  in  print  are  handed  in  as  the 
clock  strikes  under  the  humorous  designation  of 
'  briefs.' "  Such  persons  as  Mr.  Evarts  and  Mr. 
Phelps  will  always  lead  the  bar,  and  argue  and  try 
the  causes  in  every  community  by  the  mere  force  of 
their  talents,  but  they  would  not  want  a  rule  which 
should  prohibit  their  being  directly  retained  to 
bring  or  defend  actions  and  to  maintain  suits  for 
their  own  compensation.  It  would  be  an  extremely 
inconvenient  rule  in  our  large  and  sparsely  settled 
country,  and  quite  out  of  harmony  with  our  insti- 
tutions. In  practice  the  matter  regulates  itself.  As 
for  tediousness,  we  have  never  observed  that  attor- 
neys are  apt  to  be  more  long-winded  than  counsel 


A  letter  comes  to  us  from  a  Michigan  lawyer  ask- 
ing if  we  will  publish  a  fee-bill  for  lawyers,  so  he 
can  **  know  what  to  charge  clients;  "  saying  that  we 
find  fault  with  lawyers  for  charging  too  much,  and  he 
wants  to  know  what  we  think  is  proper,  so  he  can 
conform  to  it  as  near  as  may  be.  We  suppose  this 
is  satirical.  We  cannot  be  our  brothers^  book- 
keeper. Every  lawyer  must  charge  according  to  his 
own  conscience  and  views  of  policy.  We  have  sim- 
ply pointed  out  a  danger  which  we  think  —  indeed 
we  know  —  threatens  the  profession,  and  has  already 
diminished  law  business.  Our  correspondent  may 
be  a  man  who  charges  reasonably.  We  will  say  that 
the  complaint  to  which  we  have  alluded  arises 
mainly  from  cities  and  large  towns.  In  regard  to 
some  parts  of  the  country  —  most  of  New  England, 
for  example  —  it  is  a  wonder  to  us  how  the  profes- 
sion live  on  their  costs  and  charges.  In  regard  to 
other  localities  it  is  a  wonder  to  us  that  the  rest  of 
the  community  live.  It  is  a  wonder  that  some  law- 
yers have  any  business  left.  They  charge  as  if  they 
did  not  expect  any  more,  at  all  events. 


Chief  Justice  Waite  recently  said,  in  regard  to 
the  crowded  state  of  the  docket  of  the  Supreme 
Court  of  the  United  States:  **  The  law  which  fixes 
at  this  time  the  appellate  jurisdiction  of  the  Su- 
preme Court  was  enacted  substantially  in  its  present 
form  at  the  first  session  of  Congress,  nearly  one  hun- 
dred years  ago.  With  few  exceptions,  and  these 
for  all  practical  purposes  unimportant  to  the  point 
I  wish  to  make,  the  jurisdiction  remains  to-day  as 
it  was  at  first,  and  consequently  with  a  population 
in  the  United  States  approaching  sixty  million  and 
a  territory  embracing  nearly  three  million  square 
miles,  the  Supreme  Court  has  appellate  jurisdiction 
in  all  of  the  classes  of  cases  it  had  when  the  popu- 
lation was  less  than  four  million  and  the  territory 
but  little  more  than  eight  hundred  thousand  square 
miles.  Under  such  circumstances  it  is  not  to  be 
wondered  at  that  the  annual  appeal  docket  of  that 
court  has  increased  from  one  hundred  cases,  or  per- 
haps a  little  more,  half  a  century  ago,  to  nearly 
one  thousand  and  four  hundred,  and  that  its  busi. 
ness  is  now  more  than  three  years  and  a  half  be- 
hind, that  is  to  say,  the  cases  entered  now,  when 


the  term  of  1887  Is  about  to  begin,  are  not  likely  to 
be  reached  in  their  regular  order  for  hearing  until 
late  in  the  term  of  1890.  In  the  face  of  such  facts 
it  cannot  admit  of  a  doubt  that  something  should 
be  done,  and  that  at  once,  for  relief  against  this 
oppressive  wrong.  It  is  not  for  me  to  say  what  this 
relief  shall  be,  neither  is  this  the  time  to  consider  it. 
My  present  end  will  be  accomplished  if  the  atten- 
tion of  the  public  is  called  to  the  subject,  and  its 
importance  urged  in  some  appropriate  way  oq 
Congress." 

> 

NOTES  OF  CASES. 

IN  SUk  V.  Onimpf  Indiana  Supreme  Court,  Dec.  6, 
1887,  plaintiff  alleged  that  in  the  city  in  which 
she  and  defendant  resided  animals  were  by  law  al- 
lowed to  run  at  large;  that  defendant  had  con- 
structed a  barbed-wire  fence  along  the  highway  so 
negligently  that  the  wires  hung  loosely  from  the 
post  and  near  the  ground ;  and  that  the  horse  of 
plaintiff  attempting  to  cross  the  fence  from  the 
highway  into  into  defendant's  field,  in  which  his 
horses  were  grazing,  was  entangled,  thrown  down 
and  killed.  Held,  that  a  demurrer  to  the  complaint 
was  improperly  sustained.  Elliott,  J.,  said:  **  The 
complaint  cannot  be  upheld  on  the  ground  that 
erecting  a  barbed-wire  fence  along  the  line  of  a 
highway,  but  on  private  property,  is  in  itself  an 
actionable  wrong.  The  courts  cannot  say,  as  mat- 
ter of  law,  that  erecting  such  a  fence  is  a  tort.  We 
cannot  therefore  yield  to  the  contention  of  counsel 
that  the  act  of  an  individual  in  erecting  a  fence  of 
that  kind  in  itself  renders  him  liable  to  one  who 
sustains  an  injury.  Courts  cannot  judicially  know- 
that  such  a  fence  is  dangerous.  Our  statute  recog- 
nizes the  right  to  use  such  fences,  for  it  is  expressly 
provided  that  railroad  companies  may  use  them  in 
fencing  their  tracks.  Act  1885.  The  complaint 
before  us  however  does  not  rest  solely  on  the  theory 
that  the  erection  of  a  barbed-wire  fence  is  necessa- 
rily a  tort.  It  goes  much  further,  and  with  great 
particularity  avers  that  the  fence  was  so  constructed 
as  to  be  dangerous  to  horses  and  cattle  passing 
along  the  highway.  Nor  does  it  stop  there.  It  aver? 
that  beyond  the  fence  was  growing  grass  on  which 
horses  were  feeding,  and  that  these  things  would 
attract  horses,  and  induce  them  to  attempt  to  cross 
the  fence  and  enter  the  inclosure.  There  are  there- 
fore two  important  elements  to  be  considered.  First, 
the  negligence  in  constructing  and  knowingly  main- 
taining a  dangerous  fence  along  the  line  of  a  high- 
way; second,  tb3  probability  that  animals  would 
be  attracted  by  what  they  saw  within  the  inclosure, 
and  would  probably  attempt  to  enter  it.  These 
two  elements  exert  an  important  influence  upon 
that  branch  of  the  case  which  presents  tue  question 
whether  the  appellee's  act  was  culpably  negtigent. 
It  is  well  settled  that  a  lawful  act  may  be  done  in 
such  a  negligent  manner  as  to  make  the  person 
who  does  it  a  wrong-doer.  It  may  be  therefore, 
that  although  erecting  a  barbed-wire  fence  is  not  in 
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itself  a  tort,  yet  the  manner  in  which  it  is  con- 
structed and  maintained  may  be  such  as  to  make 
the  person  erecting  and  maintaining  it  guilty  of 
negligence.  A  thing  may  not  be  dangerous  if  prop- 
erly constructed,  but  dangerous  if  improperly  con- 
structed. The  complaint  before  us  shows  that  the 
appellee  was  negligent  in  constructing  and  main- 
taining the  fence,  and  on  that  point  we  have  no 
hesitation  in  declaring  it  to  be  sufficient.  Negli- 
gence is  not  always  actionable.  A  man  may  do 
many  negligent  things  on  his  own  premises,  and  yet 
not  incur  any  liability.  Negligence  is  only  action- 
able where  it  involves  a  breach  of  duty.  This  rule 
is  illustrated  by  the  cases  which  hold  that  there 
can  be  no  recovery  for  injuries  caused  by  the  neg- 
ligence of  the  owner  of  land  in  suffering  the  prem- 
ises to  become  unsafe,  unless  the  injured  person 
came  on  the  land  under  an  express  or  implied  invi- 
tation. Nav€  V.  Flack,  90  Ind.  205;  S.  C,  46  Am. 
Rep.  205 ;  Railroad  Co  v.  Qriffin,  100  Ind.  221 ;  8. 
C,  50  Am.  Rep.  788;  BaUroad  Co,  v.  FiUer,  100 
Ind.  179;  S.  C,  56  Am.  Rep.  887.  There  can,  as  a 
general  rule,  be  no  action^  although  there  is  negli- 
gence, unless  the  party  guilty  of  negligence  was  un- 
der some  duty  to  the  person  who  sustains  the  in- 
jury. While  it  is  essential  that  the  defendant 
should  be  under  some  duty  to  the  plaintiff,  it  is  not 
essential  that  the  duty  should  be  directly  owing  to 
him  as  an  individual.  A  defendant  who  owes  a 
duty  to  the  community  owes  it,  as  a  general  rule, 
to  every  member  of  the  community,  and  if  any 
member  suffers  a  special  injury  from  a  breach  of 
that  duty,  an  action  will  lie.  The  pivotal  question 
in  this  case  is  therefore  whether  the  defendant  was 
under  a  general  duty  to  maintain  the  wire  fence  so 
that  it  would  not  inflict  injury  upon  animals  which 
might  be  tempted  from  the  highway  into  his  in- 
closure.  The  theory  of  the  complaint  is  that  the 
horse  was  injured  while  attempting  to  cross  the 
fence  into  the  defendant's  inclosure,  and  not  that  it 
was  injured  while  simply  wandering  along  the  high- 
way. If  the  horse  had  been  injured  while  going 
along  the  highwhy  a  very  different  question  would 
have  been  presented ;  but  that  is  not  the  case  which 
the  complaint  undertakes  to  make.  The  case  is  there- 
fore not  governed  by  the  authorities  which  hold 
that  an  action  will  lie  against  one  who  makes  the 
use  of  a  highway  dangerous;  and  the  cases  of 
Graves  v.  Thomas,  95  Ind.  862;  8.  C,  48  Am.  Rep. 
727;  Beck  v.  Carter,  68  N.  Y.  288;  8.  C,  28  Am. 
Rep.  175,  are  not  in  point.  The  complaint  does  not 
aver  that  the  fence  was  intentionally  made  danger- 
ous for  the  purpose  of  injuring  persons  or  animals 
that  might  trespass  on  the  defendant's  land.  The 
cases  which  assert  and  extend  the  old  doctrine  that 
spring-traps  and  guns  shall  not  be  set  to  catch 
trespassers  have  no  application,  for  here  the  negli- 
gence charged  against  the  defendant  is  nothing 
more  than  the  failure  to  exercise  proper  care  in  con- 
structing and  maintaining  the  fence.  The  cases  of 
Hooker  v.  MUler,  87  Iowa,  618;  S.  C,  18  Am.  Rep. 
18;  Dtane  v.  Clayton,  7  Taunt.  489,  and  similar 
cases,  can  exert  no  influence  upon  this  investiga- 


tion. The  case  of  Henry  v.  Dennis,  98  Ind.  452, 
does  not  belong  to  the  same  class  as  the  present, 
for  in  that  case  the  poisonous  substance  which 
caused  the  injury  was  placed  in  the  street.  Here 
the  fence  was  on  the  defendant's  own  land,  and 
the  rule  declared  and  the  case  cited  cannot  apply. 
The  defendant  did  nothing  to  entice  the  plaintiff's 
horse  to  leave  the  highway.  If  the  defendant  had 
purposely  placed  feed  near  the  highway,  and  thus 
tempted  animals  wandering  along  it  to  enter  his 
inclosure,  a  different  case  would  confront  us;  but 
here  the  land  was  covered  with  grass  and  herbage, 
the  usual  and  natural  growth  of  the  season.  Nature 
clothed  the  field  with  the  grass,  not  the  defendant 
At  common  law  this  action  could  not  be  main- 
tained, because  owners  of  animals  are  forbidden 
to  allow  them  to  run  at  large;  but  our  statute 
changes  this  rule  of  the  common  law,  and  invests 
the  board  of  county  commissioners  with  authority 
to  permit  domestic  animals  to  run  at  large.  WeUk 
V.  Bowen,  108  Ind.  252.  The  complaint  avers  that 
the  proper  order  had  been  made,  so  that  in  permit- 
ting the  horse  to  wander  upon  the  highway  the  ap- 
pellant was  not  guilty  of  any  wrong.  The  order  of 
the  board  permitting  animals  to  run  at  large  forms 
an  important  element  in  the  case,  not  only  as  bear- 
ing upon  the  question  of  contributory  negligence, 
but  also  as  bearing  upon  the  question  of  the  appel- 
lee's negligence.  It  bears  upon  the  latter  question, 
because  it  made  it  the  duty  of  the  appellee  to  take 
notice  that  horses  and  cattle  might  wander  upon 
the  highway,  and  with  this  knowledge  he  had  no 
right  to  do  any  thing  that  was  reasonably  certain 
to  cause  injury  to  animals  passing  along  the  high- 
way. Knowing,  as  he  did,  that  animals  might  law- 
fully wander  along  the  highway,  he  owed  a  duty  to 
the  community  to  use  ordinary  care  to  prevent  any 
act  of  his  from  causing  injury  to  animals  wander- 
ing near  his  land.  *  Enjoy  your  own  property  in 
such  a  manner  as  not  to  injure  that  of  another  per- 
son,' is  a  maxim  of  the  law  that  rules  many  cases, 
and  we  think  it  must  rule  the  one  at  bar.  The  ap- 
pellee had  a  right  to  select  his  own  fence,  but  he 
had  no  right,  under  the  circumstances  stated  in  the 
complaint,  to  construct  it  so  as  to  make  it  danger- 
ous to  animals  passing  along  the  highway,  for  in 
doing  so  he  violated  the  maxim  we  have  quoted. 
Suppose  he  had  dug  a  deep  trench  along  the  line  of 
the  highway,  and  had  covered  it  with  planks  so 
thin  as  to  give  way  beneath  the  weight  of  the  small- 
est domestic  animal,  would  he  not  be  liable  to  an 
owner  of  a  horse  killed  in  attempting  to  cross  the 
trench?  Again,  suppose  that  a  land  owner  places 
posts  along  the  line  of  his  land,  and  attaches  wires 
near  the  ground  where  they  would  be  hidden  by 
the  grass  or  weeds,  would  he  not  be  liable  to  the 
owner  for  the  value  of  a  horse  caught  in  the  wires 
and  killed?  The  case  as  made  by  the  complaint  is 
in  principle  the  same  as  those  we  have  given  as  il- 
lustrations. The  land  owner  is  not  bound  to  main^ 
tain  a  secure  fence,  nor  indeed  any  fence;  but  if  he 
does  undertake  to  maintain  a  fence  along  a  high- 
way he  must  not  negligently  sui^fer  it  to  become 
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dangerous  to  passing  animals.  His  duty  is  to  ex- 
ercise reasonable  care  to  prevent  his  fence  from  be- 
coming dangerous,  but  it  extends  no  further.  11 
the  fence  he  elects  to  build  is  built  as  such  fences 
are  usually  built  there  is  no  liability,  but  if  it  is  al- 
lowed to  get  out  of  repair,  aud  thus  become  essen- 
tially dangerous,  he  may  be  liable.  He  is  not  un- 
der any  duty  to  place  boards  on  the  top  of  a  wire 
fence,  or  to  do  any  like  act,  but  he  is  bound  to  use 
care  to  keep  the  fence  from  becoming  a  trap  to 
passing  animals.  It  is  the  duty  of  land  owners  to 
take  notice  of  the  natural  propensity  of  domestic 
animals,  and  under  the  allegations  of  this  complaint 
it  was  the  duty  of  the  appellee  to  take  notice  of  the 
propensity  of  horses  to  seek  the  pasture  within  his 
inclosure  and  join  others  of  its  kind  feeding  there. 
In  view  of  the  facts  that  the  board  of  commission- 
ers authorized  animals  to  run  at  large ;  that  the  ap- 
pellee was  chargeable  with  notice  of  this  order;  that 
be  was  bound  to  know  that  it  was  probable  that 
animals  wandering  on  the  highway  would  seek  his 
pasture,  and  that  the  fence  was  so  maintained 
along  the  highway  as  to  be  in  effect  a  trap  to  pass- 
ing animals,  we  think  the  complaint  must  be  held 
sufficient.  These  are  the  controlling  facts,  and 
they  make  the  complaint  good.  It  is  not  the  kind 
of  fence  selected,  nor  is  it  the  absence  of  top  planks 
or  the  like,  that  influences  our  judgment,  but  what 
chiefly  influences  it  is  this :  the  fence  was  so  negli- 
gently maintained  that  under  the  circumstances 
stated  in  the  complaint  it  was  in  effect  a  trap  in 
which  it  was  in  a  great  degree  probable  that  pass- 
ing animals  would  be  caught  and  injured.  Had 
the  fence,  although  composed  of  barbed  wires,  been 
constructed  and  maintained  as  ordinarily  prudent 
husbandmen  usually  construct  such  fences,  our  con- 
clusion would  be  altogether  different,  but  the  com- 
plaint very  clearly  avers  that  it  was  not  so  con- 
structed or  maintained.  The  appellant  assumed  all 
risks  from  fences,  whatever  their  kind,  constructed 
and  maintained  with  ordinary  care,  but  he  did  not 
assume  risks  from  fences  known  to  be  intrinsically 
dangerous,  constructed  along  the  line  of  a  public 
highway.  We  regard  the  location  of  the  dangerous 
fence  immediately  along  the  line  of  the  highway  as 
an  important  element  in  the  case.  The  strong 
probability  that  the  pasture  within  the  inclosure, 
and  the  presence  of  other  horses  feeding  there, 
would  allure  horses  on  the  highway  to  enter  it,  ren- 
dered such  a  fence  almost  certain  to  injure  passing 
animals.  This  fact,  considered  in  conjunction  with 
the  other  facts  to  which  we  have  especially  directed 
attention,  brings  the  case  fully  within  the  reason- 
ing of  the  court  in  Durham  v.  Musselman,  2  Blackf. 
96,  and  directly  within  the  decision  in  Toung  v. 
Harvey^  16  Ind.  814.  In  the  former  case  it  was 
said :  *  If  the  injury  is  the  natural  or  probable  con- 
sequences of  the  act,  and  such  as  any  prudent  man 
must  have  foreseen,  it  is  but  reasonable  that  the 
perpetrator  of  the  act  should  be  held  accountable 
for  the  injurious  consequences.  As  in  the  case  of  a 
man  baiting  his  trap  with  flesh  so  near  the  highway, 
or  the  grounds  of  another,  that  dogs  passing  the 


highway  or  kept  in  the  grounds  of  another,  are  at- 
tracted into  his  traps  and  thereby  injured,  he  is 
liable  for  the  injury.  Townsend  v.  Walhen,  9  East, 
377.  In  the  second  place,  when  the  injury  is  acci- 
dental, the  Hability  of  the  actor  must  depend  on 
the  degree  of  probability  there  was  that  such  an 
event  would  be  produced  by  the  act.'  In  Touttg  v. 
Harcey,  the  horse  of  the  plaintiff,  wandering  upon 
the  streets  and  commons  of  a  suburb  of  the  city  of 
Indianapolis,  fell  into  an  old  well  on  the  lot  of  the 
defendant,  and  it  was  held  that  an  action  would 
lie.  This  decision  is  strongly  approved  by  a  writer 
of  excellent  standing.  1  Thomp.  Neg.  800.  The 
case  has  been  approved  in  many  subsequent  cases. 
CbravcB  v.  Thoma^^  95  Ind.  861;  8.  C,  48  Am.  Rep. 
727 ;  Smith  v.  Thomas^  23  Ind.  69 ;  Indianapolis^  etc., 
Co.  V.  Wright,  22  id.  876;  Howe  v.  Toung^  16  id.  812. 
In  J<me8  v.  Mchols,  46  Ark.  207;  8.  C,  55  Am.  Rep. 
575,  the  defendant  left  open  an  unguarded  excava- 
tion some  distance  from  the  highway,  and  the 
plaintiff's  cow,  which  had  been  turned  out  upon 
the  commons,  fell  into  the  excavation,  and  it  was 
held  that  the  action  would  lie."  See  Haughey  ▼. 
Ha/rt,  62  Iowa,  96;  8.  0.,  49  Am.  Rep.  188. 


In  SmaUey  v.  City  of  Appleton,  Wisconsin  8u- 
preme  Court,  Dec.  18,  1887,  an  action  by  a  woman 
to  recover  for  personal  injuries  sustained  by  falling 
into  a  hole  in  a  sidewalk,  'Uhe  defendant  was  al- 
lowed to  prove  by  two  of  its  witnesses,  against  ob- 
jections, certain  declarations  said  to  have  been 
made  by  the  plaintiff  to  the  effect  that  with  the 
money  she  expected  to  get  from  the  city  by  reason 
of  such  injury,  she  was  going  to  flnish  and  furnish 
their  house,  get  silk  dresses,  and  dress  better  than 
they  had  before,  get  a  piano,  and  a  horse  and  car- 
riage, and  give  the  friends  who  went  for  her  in  this 
suit  a  ride,  and  those  who  did  not  she  would  gire 
no  ride.  This  testimony  was  referred  to  in  the 
charge  as  of  particular  significance,  and  exception 
thereto  was  taken  by  the  plaintiff.  We  must  hold 
this  class  of  testimony  to  have  been  immaterial  and 
irrelevant  to  any  of  the  issues  on  trial,  and  presum- 
ably prejudicial  to  the  plaintiff."  The  woman  got 
a  new  trial.     That  city  attorney  will  know  better 

next  time. 

» 

WHEN  SURETY  [SUABLE  FOR  MORE  THAN 
PENALTY  OF  A  BOND, 

WHETHER  a  surety  upon  a  bond  is  ever  liable  for 
more  than  the  penalty  named  in  the  bond  is  a 
question  upon  which  the  authorities  are  Bomewbat 
discordant,  although  there  Is  no  occasion  for  any  dis- 
ai^reemeut,  the  question  on  principle  being  very  sim- 
ple. 

That  he  cannot  be  made  liable  under  the  bond  for 
more  than  the  penalty  is  clear,  but  whether  interest 
will  not  be  allowed  against  him  where  be  is  iu  default, 
although  the  allowance  of  the  interest  will  render  bim 
liable  for  more  than  the  penalty,  is  a  problem  that  has 
not  been  solved  in  the  same  manner  by  different  tri- 
bunals. 

A  majority  of  the  oases  bold  that  where  the  surety 
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is  in  default,  iDterett  may  be  reoorered  apon  tlie  sum 
for  which  be  is  iu  default,  although  this  increases  the 
total  recovery  to  an  amouut  exoeediug  the  penalty  on 
the  bond.  United  StaUs  v.  HiUa,  4  Cliff.  020;  The 
Wanaia  v.  Avery,  96  U.  S.  600 ;  Ives  v.  MerchanU*  Bank, 
12  How.  (U.  S.)  169, 164.  166;  Tyson  v.  Sanderson,  45 
Ala.  864:  Clark  v.  Wilkinson,  69  Wis.  643;  Brain- 
ard  V.  J  ones,  18  N.  Y.  S6;  Long  v.  Long,  16  N.  J. 
Eq.  68;  Lyon  t.  Clark,  b  N.  Y.  148;  UniUd  StaUs  v. 
^mo2d,lGall.  848,  860,  affirmed  in  9  Cranoh,  104; 
Mover  Y.  fCipt,  6  Paige.  98;  8.  C.  9  Am.  Dec.  748; 
StaU  V.  Sandtisky,  46  Mo.  377 ;  Washington  Co,  y.  Colton, 
26^ConQ.  42;  Westbrook  v.  Moore,  69  G a.  204;  BircJi- 
field  Y,Haffery  (Kaiis.),  7  Pao.  Rep.  648;  The  Wynian 
▼.  Rohinao^i,  73  Me.  384;  8.  C,  40  Am.  Rep.  860:  War- 
ner y.  Thurlove,  16  Mass.  164;  Bank  of  BriglUon  v. 
Stnith,  12  Allen,  243;  Harris  v.  Clap,  IMass.  808;  S,  C, 
2  Am.  Deo.  27;  CarUr  v.  CarUr,  4  Day,  80:  CarUr  v. 
Thoni,  18  B.  Mon.  613;  Maryland  v.  Wyman,  2  Gill  & 
J.  279;  Simmons  Y,  Alma,  108  Mass.  86;  IFaZcott  v. 
Harris,  1 R.  I.  404. 

These  oases  unquestionably  declare  the  true  doc- 
trine. The  question  is  not  one  of  contract,  but  sim- 
ply a  question  of  damages  against  tho  party  in  default. 
The  moment  the  liability  of  the  surety  becomes  fixed 
it  becomes  bis  duty  to  pay,  and  for  his  failure  to  pay, 
damages  are  properly  allowed  against  him  iu  the  shape 
of  interest,  although  the  total  principal  and  interest 
may  exceed  the  penalty  of  the  bond.  This  does  not 
render  the  surety  liable  for  more  than  the  penalty, 
but  simply  compels  him  to  pay  damages  for  his  own 
default.  This  distinction  is  clearly  expressed  in 
Brainard  v.  Jones,  The  court  say:  **The  rule  has 
often  been  laid  down  in  general  terms  that  sureties 
are  not  liable  beyond  the  penalty  of  the  bond  in  which 
their  obligation  is  contained.  But  on  a  careful  exam- 
ination of  the  reason  and  justice  of  the  rule,  it  will  be 
found  inapplicable  to  a  question  of  interest  accruing 
after  they  are  in  default,  for  not  paying  according  to 
the  condition  of  the  bond.  There  is  a  plain  distinc- 
tion which  has  sometimes  been  lost  sight  of,  and  con- 
aequentiy  some  confusion  and  contradiction  will  be 
found  in  the  cases  on  this  subject.  Whether  a  surety 
mt  the  time  of  his  default  can  be  held  beyond  the  pen- 
alty of  his  bond  is  a  question  of  the  interpretation  and 
effect  of  his  contract.  Whether  interest  can  be  com- 
puted after  his  default,  where  the  effect  will  be  thus 
to  increase  his  liability,  is  a  question  of  compensation 
for  the  breach  of  his  contract.  ♦  ♦  ♦  Bat  after  that 
they  were  in  default,  and  during  the  continuance  of 
that  default,  interest  is  due  from  them  as  in  any  other 
case  where  money  is  not  paid  when  the  creditor  be- 
comes entitled  to  it.  It  may  be  a  reasonable  doctrine 
that  a  surety,  who  has  bound  himself  under  a  fixed 
penalty  for  the  payment  of  money  or  some  other  act 
to  be  done  by  a  third  person,  has  marked  the  utmost 
limit  of  his  own  liability.  But  when  the  time  has 
eome  for  him  to  discharge  that  liability,  and  he  neg- 
lects or  refuses  to  do  so,  it  Is  equally  reasonable  and 
altogether  just  that  he  should  compensate  the  credi- 
tor for  the  delay  which  he  has  interposed.  The  legal 
measure  of  this  compensation  Is  interest  on  the  sum 
which  he  ought  to  have  paid  from  the  time  when  the 
payment  was  due  from  him.*' 

And  in  conclusion  the  court  say :  '*  The  question,  in 
short,  is  not  what  is  the  measure  of  the  surety's  lia- 
bility under  the  penal  bond,  but  what  does  the  law 
exact  of  him  for  anjust  delay  in  the  payment  after  the 
liability  is  ascertained  and  the  debt  is  actually  due 
from  him." 

Ill  The  Wanata  y.  Avery  the  court  say:  **The  sure- 
ties 111  admiralty,  like  sureties  at  law,  are  only  bound 
to  the  extent  of  the  obligation  expressed  In  the  stipu- 
lation, unless  they  are  themselves  guilty  of  default, 
or  appear   and  make  defense.  In  which  ease  they  be< 


come  responsible  for  costs,  and*  in  some  cases  for  inter- 
est by  way  of  damages  for  delay  in  payment." 

In  Wyman  v.  iiodt'tisotitbedisciuction  is  stated  with 
great  clearness  and  force.  **  It  is  commonly  said  that 
the  damages  cannot  exceed  the  penalty  of  a  bond. 
Rightly  understood,  the  statement  is  true.  But  what 
is  the  penalty  in  a  bond  for  the  payment  of  damages? 
It  is  the  amount  which  the  obligors  agree  to  pay,  if 
the  whole  penalty  be  needed  for  the  purpose.  The 
obligee  Is  to  have  the  penalty  at  a  particular  and  defi- 
nite time.  Immediately  upon  the  breach  of  the  bond 
the  penalty  is  due  to  him.  If  he  gets  it  then,  he  gets 
what  the  contract  provides.  If  he  gets  it  later,  he 
gets  less  than  what  the  contract  provides.  If  then  the 
penalty  be  paid  after  the  breach,  interest  should  be 
added  for  the  detention  of  the  penalty,  to  make  it 
equivalent  to  a  payment  at  the  date  of  the  breach. 
After  the  penalty  is  forfeited  it  becomes  a  debt  due. 
The  sureties  then  stand  in  the  nature  of  principals  to 
the  obligee,  owing  him  so  much  money  then  due.  To 
ascertain  the  precise  sum  may  require  calculation,  but 
that  is  certain  which  can  be  made  certain.  The  rule 
common  to  contracts  generally  applies  that  where 
money  is  due,  and  there  is  a  default  in  the  payment, 
interest  is  to  be  added  as  damages.  The  defendants 
should  pay  damages  for  detaining  damages  which 
they  bound  themselves  to  pay  at  a  prior  date.  The 
penalty  of  the  bond  Is  payable  because  the  principal 
did  not  fulfill  his  obligation.  The  interest  Is  the  pen- 
alty upon  the  surety  for  not  fulfilling  theirs." 

Some  of  the  authorities  appear  to  hold  that  the  sure- 
ties' liability  for  interest  in  excess  of  the  penalty  is 
restricted  to  cases  where  the  sum  upon  which  inter- 
est is  computed  Is  certain,  or  easily  capable  cf  being 
made  certain,  and  hold  that  iu  other  oases  the  pen- 
alty limits  the  right  of  recovery.  Farrar  v.  United 
States,  6  Pet.  886;  Ives  v.  Merchants*  Bank  of  Boston,  12 
How.  169. 

In  the  last  case  the  court,  after  referring  to  Farrar 
V.  United  StcUes,  say:  **  In  the  same  cause  It  was  ad- 
judged that  in  an  action  of  debt  against  the  sureties 
of  a  surveyor  who  had  received  moneys  of  the  United 
States  to  disburse,  and  given  bond  with  sureties  to  ac- 
count for  them,  the  practice  was  to  render  judgment 
in  debt  for  the  penalty,  to  be  discharged  by  the 
amount  actually  due,  and  that  this  amount  could  not 
exceed  the  penalty.  In  cases  where  unascertained 
damages  are  claimed,  about  which  there  Is  a  contest, 
the  foregoing  is  the  proper  rule." 

What  was  said  on  this  point  however  was  merely 
obiter,  and  the  question  was  not  squarely  presented  in 
Farrar  v.  UniUd  States,  6  Pet.  886. 

There  Is  certainly  no  reason  upon  principle  why  in- 
terest should  not  be  allowed  in  excess  of  penalty  as 
against  the  surety,  even  though  the  damages  may  be 
uncertain,  provided  of  course  It  is  a  case  in  which  in- 
terest would  be  properly  allowable  were  there  no  penal 
sum  restricting  the  liability.  The  true  rule  is  that 
if  the  claim  against  the  surety  upon  the  bond  is  of 
such  a  nature  that  interest  could  be  recovered  as  dam- 
ages if  the  question  of  penalty  were  not  involved,  the 
fact  that  a  penal  sum  is  named  In  the  bond  does  not 
affect  the  question  in  the  least. 

There  are  some  cases  which  perhaps  incline  to  the 
view  that  Interest  cannot  be  recovered  to  exceed  the 
penalty.  Leggett  v.  Humphrey,  21  How.  76;  Lawrence 
v.  UniUd  States,  2MoLean,  681 :  ^nsf€y  v.  Mock,  8  Ala. 
444;  Seamans  v.  WhiU,  id.  666;  McCoy  v.  Elder,  2 
Blackf.  (Ind.)  188;  McQUl  v.  Bank,  12  Wheat.  614; 
State  Y.  Sandnsky,  46  Mo.  877. 

In  Fraser  v.  LiUXe,  13  Mich.  195,  the  court  squarely 
refused  to  allow  any  interest  whatever  in  excess  of 
the  penalty.  The  decision  rests  upon  the  English 
cases,  which  will  be  hereafter  referred  to. 

But  while  the  rule  In  England  Is  that  no  amount  In 
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exoesii  of  tbe  penalty  can  be  recovered,  for  interest,  bj 
way  of  damages  for  the  detention  of  the  principal, 
there  is  no  weli-oonsidered  decision  in  this  country 
that  supports  this  doctrine.  The  question  as  to  the 
date  from  which  interest  is  to  be  computed  as  against 
the  surety  is  involved  in  some  confusion,  but  an  analy- 
sis of  the  cases  will  disclose  a  fact  that  there  runs 
through  them  all  the  same  thread  of  principle. 

This  principle  is  that  whenever,  under  the  circum- 
stances, the  surety  can  be  said  to  be  in  default.  Inter- 
est upon  the  amount  due  commenced  to  run,  and  is 
allowed  by  the  court  as  damages  for  the  detention  of 
the  sum  due  from  the  time  of  tbe  default.  There  seem 
to  be  three  classes  of  decisions  on  this  point.  One  al- 
lows interest  from  the  time  of  the  breach  of  the  bond ; 
another  allows  It  only  from  the  time  of  demand  made 
upon  the  surety,  and  still  a  third  refused  to  decree  any 
interest  against  the  surety  except  such  as  accrues  after 
the  action  against  him  is  brought.  The  authorities 
which  sustain  the  proposition  that  the  interest  should 
be  computed  from  the  time  the  condition  of  the  bond 
is  broken  without  any  demand  are  more  numerous. 
The  following  oases  sustain  this  position :  United 
States  V.  Arnold,  IGali.  8i8,  300,  affirmed  in  9  Oranch, 
104;  Wymanv,  RobimoH,  78  Me.  887;  Brainard  v. 
Jones,  18  N.  Y.  36;  Insurance  Co,  v.  Seckel  8  Phlla. 
02;  Perrit  v.  Wallace,  2  Dall.  232;  Harris  v.  Clap,  1 
Mass.  308;  8.  C,  2  Am.  Deo.  27;  Washington  Co.  r. 
Cotton,  26  Conn.  42;  CarUr  r,  CarUr,  4  Day,  80;  8.  C, 
4  Am.  Dec.  177;  Clark  v.  Wilkinson,  G9  Wis.  648:  S. 
C,  18  N.  W.  Rep.  481;  CUveland  v.  Bumham,  64  Wis. 
847;  Hughes  v.  >FycW,  11  B.  Mon.  202;  Marshal  v. 
Winter,  48  Miss.  666. 

In  Wyman  v.  Ho6^i8on  action  was  brought  against 
the  sureties  upon  a  replevin  bond.  The  court  allowed 
interest  from  the  date  of  the  breach  of  the  bond, 
although  the  total  amount  exceeded  the  penalty  of  the 
hond,  and  the  court  expressly  ruled  against  the  claim 
that  interest  should  be  allowed  only  from  the  time  of 
the  demand  or  the  commencement  of  the  action.  The 
court  say :  **  In  some  cases  the  courts  appear  to  have 
been  reluctant  to  allow  interest  to  commence  before 
the  date  of  the  writ  upon  the  penal  bond;  but  why 
not  logically  from  the  date  of  the  default  as  well  as 
from  the  date  of  the  writ?  Interest  Is  allowable  from 
the  date  of  the  writ  only  because  the  defendant  is 
considered  in  default  from  that  date.  Why  not  be 
reckoned  from  an  earlier  date  if  the  default  antedates 
the  writ?  *  ♦  ♦  Of  course  there  may  be  instances 
where  tbe  penalty  is  not  due  till  demanded,  and  bring- 
ing the  action  may  be  tbe  first  demand.  But  in  the 
case  now  presented  for  our  opinion  a  breach  is  evi- 
denced by  the  judgment  in  a  previous  action.  The 
sureties  knew  then  as  well  as  now  just  what  their  ob- 
ligation consisted  of.'* 

Of  course,  as  the  court  said  in  this  case.  If  the  mere 
breach  of  the  bond  of  itself  does  not  put  the  surety  in 
default  without  demand,  then  interest  could  not  be 
computed  from  the  breach,  but  only  from  the  time 
when  the  demand  should  be  made,  or  in  case  no  de- 
mand were  made,  from  the  time  the  salt  might  be 
brought. 

The  decisions  which  hold  that  interest  can  be  com- 
puted from  only  these  dates,  and  not  from  the  time  of 
the  breach,  seem  to  be  predicated  upon  this  theory. 
They  regard  the  surety  as  agreeing  to  pay  in  case  the 
principal  does  not  pay,  and  therefore  require  that  the 
surety  should  be  notified  of  the  default  before  the 
obligee  on  the  bond  can  hold  him  responsible  for  any 
interest,  for  until  that  time  these  cases  assert  that  for 
the  purpose  of  interest  the  surety  cannot  be  said  to  be 
in  default. 

This  is  the  principle  upon  which  the  United  8tates 
Supreme  Court  has  limited  the  right  to  recover  Inter- 


est to  snch  as  bad  accrued  subsequently  to  the  oom- 
mencement  of  the  action. 

In  Ives  V.  Merchants*  Bank  of  Boston,  12  How.  150, 
the  bond  sued  upon  was  a  bond  given  upon  an  appeal. 
The  judgment  appealed  from  having  been  affirmed, 
the  liability  on  the  bond  of  course  became  absolute, 
eo  instanti  the  judgment  was  affirmed.  The  judgment 
in  the  appellate  court  exceeded  tbe  penalty  of  the 
bond,  and  the  surety  was  therefore,  the  moment  the 
judgment  was  rendered,  liable  for  the  full  penalty. 
The  court  below  allowed  interest  on  the  penalty,  not 
from  the  time  of  the  affirmance  of  the  judgment,  but 
from  the  commencement  of  the  action  upon  the  bond 
against  the  surety.  The  court  said:  "Then  this 
amount  ($2,500)  was  due  on  the  bond,  which  could  have 
been  at  once  enforced  by  suit,  and  if  the  Supreme 
Court  had  been  vested  with  power  to  render  judg- 
ment against  the  surety  on  the  appeal  bond.  As  is  the 
case  in  some  States,  no  reason  would  seem  to  exist 
why  the  bond  should  not  bear  interest  from  tbe  date 
of  the  judgment  in  the  Supreme  Court,  against  the 
surety  as  well  as  against  the  principal.  But  as  Ives 
only  guaranteed  the  payment  of  damages,  and  It  was 
a  duty  imposed  on  the  principal  to  pay  the  judgment, 
the  modern  ruie  has  been  applied  of  requiring  inter- 
est from  tbe  time  that  demand  of  payment  was  made 
by  suit,  a  rule  now  so  generally  established  in  similar 
oases  by  State  courts  of  high  authority,  that  this  court 
could  not  violate  it  without  roanffest  impropriety." 

In  Bank  of  Brighton  v.  SmiUi,  12  Allen,  243,  the  court 
based  its  decision,  that  no  interest  could  be  recovered 
until  demand  of  suit,  expressly  upon  the  ground  that 
until  then  the  surety  was  not  in  default.  The  court 
say:  "In  this  case  interest  is  to  be  added  to  the  pen- 
alty as  damages  for  the  detention  for  such  time  as  the 
case  shows  the  defendant  to  have  been  in  default 
for  Its  non-payment.  His  undertaking,  by  its  express 
terms,  was  not  on  a  joint  promlssor  with  Wood- 
worth,  and  he  cannot  be  said  to  have  been  in  default 
until  notice  that  he  bad  become  liable,  and  demand 
for  payment.  No  notice  was  given  or  demand  made 
until  the  commencement  of  this  action,  and  interest 
ought  not  to  have  been  allowed  before  the  date  of  the 
writ.  To  this  extent  the  defendant's  exceptions  are 
sustained.** 

The  following  oases  held  that  interest  is  recoverable 
only  from  the  time  of  demand  upon  the  surety,  or  if 
no  demand  has  been  made,  only  from  the  time  the 
suit  was  commenced.  Warner  v.  T/turlotr,  13  Mass, 
154;  Bank  of  BHghton  v.  Smith,  12  Allen,  243.251; 
Ives  V.  Merchants*  Bank,  12  How.  164;  Walcottv.  Bar- 
Hs,  1  B.  I.  404;  Maryland  v.  Wyman,  2  Gill  St  J.  279; 
Boyd  V.  Boyd,  1  Watts,  865;  Bank  v.  Magili,  1 
Paine,  670;  see  also  Lyon  v.  Clark,  8  N.  T.  167; 
Mower  v.  Kipp,  6  Paige.  88;  S.  C,  29  Am.  Dec.  748. 

The  Massachusetts  Supreme  Court  seems  to  be  de- 
I>artlng  from  its  earlier  decisions  on  this  point.  In 
Leten  v.  Brown,  98  Mass.  515,  the  court  say :  "But 
interest  on  the  penal  sum  therein  named  from  the 
date  of  the  breach,  may  be  due  as  damages  for  the  de- 
tention and  will  form  a  part  of  the  judgment  for 
the  penalty  to  be  rendered  both  against  the  principal 
and  sureties.** 

Whatever  oonstructlon  may  be  placed  upon  the  de- 
cision In  New  Tork  prior  to  Brainard  v.  Jones,  this 
case  has  certainly  settled  the  law  in  that  State  to  the 
effect  that  the  interest  runs  from  the  time  of  the 
breach  of  the  bond,  and  not  merely  from  demand  on 
the  commencement  of  suit. 

In  Lyon  v.  Clark  and  in  Birchfield  y.  Haffey  (Kans.), 
7  Pac.  Rep.  548,  the  question  whether  interest  could 
be  allowed  from  tbe  time  of  the  breach,  and  before 
demand,  was  not  presented,  as  the  court  below  had  al- 
lowed it  only  from  the  time  of  demand,  and  the  plain- 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


Ill 


tiff  not  having  appealed,  but  the  defendaut  having 
claimed  by  his  appeal  that  the  allowanoe  of  any  inter- 
est iu  excess  of  the  penalty  against  sureties  in  cases  of 
penalty  bonds  was  an  error,  the  court  was  not  called 
upon,  and  did  not  in  factfin  either  case  decide  whether 
interest  couid  be  computed  from  an  earlier  date.  But 
the  language  of  the  court  in  Birdifield  v.  Hajfey  is  cer- 
tainly broad  enough  to  cover  interest  from  the  time 
of  the  breach  of  the  bond.  The  court  in  this  case 
elates  with  admirable  clearness  the  reason  why  inter- 
est is  allowed  in  such  cases.  "  The  penalty  of  the  bond 
covers  the  misconduct  of  the  principal,  but  the  inter- 
est allowed  on  the  penalty  is  for  the  misconduct  of  the 
sureties  for  the  delay  in  payment.  If  the  damages 
were  paid  when  due  they  would  have  earned  the  in- 
terest." 

The  English  decisions  refuse  to  the  creditor  any  re- 
oovery  beyond  the  penalty,  not  only  as  against  the 
surety,  but  also  against  the  principal.  Jevon  v.  Bush., 
1  Vern.  842;  Walters  v.  MeredUh,  8  Younge  k  C.  264; 
Befford  v.  Alger,  1  Taunt.  218;  Hughes  v.  Wynne,  1 
Myl.  AK.  20;  Clark  y.  Seton,  6  Ves.  411;  Johnes  y, 
Johnes,  5  Taunt.  660;  Tew  v.  Winterton.  3  Brown  Oh. 
489;  Knight  v.  Madean,  8  id.  496;  WUde  v.  Clarkson,  6 
Term  Rep.  803. 

When  however  the  debtor  or  surety  comes  into 
equity  for  relief  the  court  will  compel  him  to  pay  in- 
terest, though  the  total  amount  exceeds  the  penalty. 
Clarke  v.  Seton,  6  Yes.  411;  Anonymous,  1  Salk.  164; 
and  all  the  authorities  in  this  country  agree  that  this 
is  the  true  doctrine  where  the  debtor  or  surety  is  in- 
voking the  aid  of  equity.  Tazewell  v.  Saunders^  13 
Grat.  854,  868:  Bakery.  Morris,  10  Leigh,  284;  Long  v. 
Long,  16  N.  J.  Bq.  89. 

The  English  cases  holding  there  is  no  liability  for  in- 
terest beyond  the  penalty  are  consistent  with  a  prin- 
ciple well  settled  in  English  jurisprudence — that  in- 
terest is  allowed  only  by  virtue  of  express  contract, 
except  in  cases  of  mercantile  securities,  and  is  seldom. 
If  ever,  allowed  merely  as  damages  for  the  detention 
of  money,  as  in  this  country.  Of  course  the  recovery 
can  in  no  case  exceed  the  penalty  and  interest  thereon 
from  the  time  interest  is  computed.  If  this  amount 
will  not  make  good  the  creditor's  claim,  he  must,  so 
far  as  the  surety  is  concerned,  lose  the  balance.  Car- 
ter v.  Corner,  4  Day ,  80 ;  8.  C,  4  Am.  Dec.  177;  Carter 
▼.  T/iom,  18  B.  Mon.  613;  Wyman  v.  Robinson,  78  Me. 
384:  MarshaU  v.  WinUr,  43  Miss.  666;  Williams  y.WU^ 
•on,  1  Vt.  266. 

This  rule  needs  no  support  from  authority,  as  a  re- 
covery in  excess  of  the  penalty  and  interest  thereon 
would  make  the  surety  liable  beyond  the  limit  of  his 
contract.  Whether  the  amount  due  exceeds  or  equals 
the  penalty,  or  is  the  penalty  itself,  or  a  smaller  sum; 
whether  the  foundation  of  the  action  is  considered  to 
be  the  real  debt  secured  by  the  bond,  or  whether  the 
penalty  is  regarded  as  the  basis  of  recovery — whatever 
view  may  be  taken  of  the  matter,  the  rule  on  princi- 
ple is  clear.  If  there  Is  a  sum  due,  whether  it  is  more 
or  less  than  the  penal  sum  named  in  the  bond,  or  Is 
just  equal  to  it,  or  whether  the  penalty  itself  is  the 
debt,  the  fact  exists  precisely  the  same  that  under 
that  bond  the  principal  and  surety  both  owe  and  can 
be  sued  for  the  sum  for  which  they  are  legally  liable. 
From  that  moment  they  are  in  default,  and  why 
should  not  interest  be  added,  not  merely  as  penalty 
for  the  withholding  of  the  amount,  but  to  reimburse 
the  creditor  for  the  loss  he  has  sustained  by  being  de- 
prived of  the  use  of  his  money. 

The  courts  which  have  denied  the  right  to  recover 
interest  in  excess  of  the  penalty  have  all  reasoned 
from  the  false  premise  that  the  penalty  is  the  debt, 
and  that  the  liability  of  the  surety  is  by  way  of  for- 
feiture of  that  penalty  for  the  failure  to  perform  the 
conditions  of  the  bond. 


In  Fraser  v.  Little  the  court  say  on  this  point: 
**When  a  bond  or  specialty  is  given  iu  the  amount 
actually  due  and  not  in  a  penalty,  there  Is  no  reason 
and  no  rule  which  will  prevent  a  recovery  of  interest 
on  the  actual  debt,  for  which  the  bond  is  only  an  evi- 
dence under  seal.  But  where  an  undertaking  or  con- 
dition is  secured  by  a  penal  bond,  which  is  not  sup- 
posed to  represent  the  actual  debt  by  its  penalty, 
never  became  the  actual  debt  except  by  way  of  for- 
feiture, and  upon  such  a  forfeiture  interest  was  never 
allowed  to  run  by  the  common  law  or  by  statute.'* 

This  case  and  the  others  seem  to  import  that  the 
liability  of  the  surety  on  the  bond  la  not  for  the  real 
debt  up  to  the  sum  named  in  the  bond,  but  is  by 
way  of  forfeiture  of  the  penalty.  Such  nonsense  is, 
and  has  for  years  been,  done  away  with.  The  penal 
sum  is  not  the  debt.  It  is  not  named  to  settle  the 
amount  of  damages  In  case  of  a  breach  of  the  bond. 
Nay,  an  agreement  to  that  effect  would  not  be  bind- 
ing iu  many  of  the  States,  where  by  virtue  of  statutes 
no  forfeiture  can  be  contracted  for  except  by  way  of 
liquidated  damages,  where  the  damages  are  not  sus- 
ceptible of  exact,  or  nearly  exact  measurement.  In 
no  jurisdiction  will  a  penal  sum  named  in  a  bond  be 
held  to  fix  the  liability  of  the  obligors  at  that  amount 
irrespective  of  the  sum  due.  If  the  surety  is  liable  for 
the  penalty  by  way  of  forfeiture  when  the  debt  equals 
or  exceeds  the  penalty,  he  must  be  liable  for  the  pen- 
alty also  when  the  debt  is  less.  There  is  as  much  a 
forifeiture  of  the  penalty  in  the  one  case  as  in  the 
other.  Will  any  one  take  the  position  that  a  surety 
in  a  bond  in  the  penal  sum  of  $1,000  is  liable  for  the 
full  penalty  where  the  real  debt  secured  by  it  is  only  a 
hundred?  We  would  like  to  make  the  acquaintance 
of  such  a  judicial  fossil,  and  find  out  whether  he  be- 
longed to  the  azoic  period  of  jurisprudence. 

The  liability  is  the  debt;  the  penalty,  the  limit  of 
that  liability;  and  interest,  the  damages  for  not  meet- 
ing and  discharging  that  liability  when  it  becomes 
due.  This  the  New  Jersey  Court  of  Equity  had  the 
good  sense  to  assert  in  Long  v.  Long,  16  N.  J.  Eq.  59: 
**  For  more  than  200  years  the  principal  specified  in 
the  condition  of  the  bond,  with  interest,  has  been  re- 
garded as  the  real  debt,  and  the  penalty  the  mere 
form  by  which  the  debt  is  secured.  Why  should  it  be 
regarded  otherwise  for  the  sole  purpose  of  defeating 
the  obligor  of  his  just  claim?  '* 

Gut  C.  H.  Corliss. 

6b AND  Forks,  Dakota. 


CRIMINAL  LA  W-'JURY-OPINIONS FORMED 
ON  NEWSPAPER  REPORT  OF  FORMER 
TRIAL, 

MISSOURI  SUPREME  COURT,  NOV.  28,1887. 

State  v.  Bryant. 
At  the  impanelling  of  a  jury  in  a  trial  of  an  indictment  for 
murder,  on  tiie  examhiation  as  to  their  qualifications, 
two  of  them  stated  that  they  had  formed  an  opinion  from 
rumor,  and  newspaper  accounts  of  the  evidence  on  a 
former  trial;  that  It  would  take  evidence  to  remove  it; 
but  that  they  could  decide  the  case  according  to  the  law 
and  the  evidence,  and  try  it  as  impartially  as  if  they  bad 
never  heard  of  it.  Held,  that  the  action  of  the  court  in 
refusing  to  sustain  the  defendant's  peremptory  challenge 
and  accepting  them  as  jurors  was  not  error. 

APPEAL  from  Circuit  Court,  Clark  county.    Con. 
viction  of  murder  in  the  first  degree. 
B.  O.  Boone,  Att.-Gen.,  and   T.  L.  Montgomery,  tor 
State. 

N.  T.  Cherry,  Q,  K.  BaUs,  W.  F.  Givens,  and  Mc 
Kee  A  Jayjies,  for  defendaut. 
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Norton,  C.  J.  In  iaipaiielUiig:  a  Jury  in  this  case, 
the  trial  court  refused  to  sustain  defendant's  peremp- 
tory oballenge  to  Peter  Handoock  and  Joseph  Van- 
delab,  each  of  whom,  on  the  voir  dire  examination  as 
to  their  qualifications  as  jurors,  stated  that  he  had 
formed  au  opinion  from  rumor  and  newspaper  ac- 
counts purporting  to  give  the  evidence  ou  a  former 
trial;  that  it  would  take  evidence  to  remove  the  opin- 
ion, but  that  uotwitbstandinK  such  opinion,  they 
could  hear  the  case  impartially,  and  decide  it  accord- 
ing to  the  evidence  and  instructions  of  the  court,  and 
that  they  could  try  the  case  as  impartially  as  if  they 
had  never  heard  of  it.  The  action  of  the  court  in  re- 
fusing CO  sustain  defendant's  peremptory  challenge  to 
these  jurors,  and  accepting  them  on  the  panel  of  forty 
qualified  jurors  is  assigned  for  error.  The  ruling  of 
the  trial  court  upon  the  question  is  fully  justified  by 
an  unbroken  line  of  decision  from  the  case  of  SUUe  v. 
Baldwin^  12  Mo.  2*^,  decided  in  1848,  down  to  the  case 
of  State  V.  Brooks,  5  S.  W.  Rep.  257,  decided  in  1887. 
In  case  of  State  v.  jDavt's,  29  Mo.  892,  the  question  be- 
fore the  court  was  whether  the  trial  court  erred  in  re- 
fusing to  sustain  a  peremptory  challenge  to  jurors 
Shackleford,  Miller  and  others,  who  stated  that  their 
opinion  in  regard  to  the  issues  were  so  fixed  that  it 
would  require  evidence  to  remove  It;  and  in  the  dis- 
position of  this  question  it  is  said  by  Judge  Scott, 
who  delivered  the  opinion :  **The  objection  to  the 
competency  of  the  jurors  cannot  be  sustained.  The 
jurors  were  examined  on  their  voir  dtre,  and  stated 
that  they  had  formed  an  opinion,  but  it  was  upon  ru- 
mor and  was  not  such  as  to  bias  or  prejudice  their 
minds.  This  has  long  been  the  law  in  this  State,  and 
such  jurors  have  invariably  been  held  competent; 
and  the  course  of  decision  will  not  be  varied  because 
complaisant  men,  in  a  long  course  of  cross-examina- 
tion by  counsel,  may  give  an  answer  somewhat  favor- 
able to  those  who  may  wish  to  exclude  them.  Such 
is  the  growing  aversion  to  serving  on  juries  that  un- 
less this  rule  is  adhered  to,  it  will  be  impossible  to  ob- 
tain competent  jurors."  In  case  of  State  v.  RosBf  82 
Mo.  846,  where  two  jurors  stated  that  they  had  formed 
and  expressed  opinions  as  to  the  guilt  or  innocence  of 
the  defendant,  that  they  had  heard  a  great  deal  about 
the  matter,  and  if  the  evidence  turned  out  as  they 
had  heard  it  was,  their  minds  were  made  up  and  fixed, 
but  that  they  could  hear  the  evidence  and  try  the  case 
impartially;  that  the  opinion  was  not  such  as  to  bias 
their  minds;  it  was  held  that  no  error  was  committed 
in  refusing  to  sustain  a  peremptory  challenge  to  said 
jurors.  In  the  case  of  State  v.  Core,  70  Mo.  491,  twenty 
jurors  stated  that  they  had  formed  opinions  from 
rumor,  which  it  would  take  evidence  to  remove,  but 
that  such  opinions  would  not  infiuenoe  them  in  the 
trial  of  the  cause.  The  action  of  the  trial  court  In  ac- 
cepting them  as  qualified  jurors  was  approved.  In  the 
case  of  State  v.  Brown,  71  Mo.  454,  where  defendant 
was  convicted  for  murder  in  the  first  degree,  It  Is  held 
that  a  juror  was  competent  who  stated  that  he  had 
formed  an  opinion  as  to  the  guilt  of  defendant  from 
having  read  the  reports  of  a  former  trial  in  the  news- 
papers; that  the  opinion  was  such  as  would  require 
evidence  to  remove  it,  but  that  he  could  try  the  case 
fairly  and  impartially  without  regard  to  the  opinions 
so  formed.  The  case  of  State  v.  Barton,  71  Mo.  288, 
also  a  case  in  which  defendant  was  convicted  of  mur- 
der in  the  first  degre,  is  to  the  same  effect,  the  opinion 
in  each  case  being  delivered  by  Napton,  J.  In  the 
case  of  State  v.  Waltou,  74  Mo.  270,  the  rule  as  settled 
by  the  above-cited  eases  is  stated  as  follows :  That  a 
juror,who  upon  his  examination  touching  his  qualifica- 
tions as  such,  answers  that  he  had  formed  an  impres- 
sion or  opinion  as  to  the  guilt  or  Innocence  of  the  ac- 
cused ;  that  such  opinion  has  been  formed,  either  from 
rumor  or  newspaper  reports,  or  from  both,  which  it 


would  require  evidence  to  remove,  is  not  an  incom- 
petent juror,  provided  It  further  appears  to  the  satis- 
faction of  the  court  that  such  opinion  will  readily 
yield  to  the  evidence  In  the  case,  and  that  such  Juror, 
notwithstanding  such  opinion,  will  determine  the  issue 
upon  the  evidence  adduced  upon  the  trial  free  from 
bias  or  prejudice.  In  that  case  we  were  asked  to  re- 
consider the  rulings  of  this  court  upon  which  the 
above  rule  is  based,  and  after  an  investigation  of  the 
question,  as  viewed  in  cases  cited  In  the  opinion  by  the 
Supreme  Court  of  the  United  States,  and  the  courts 
of  last  resort  in  Pennsylvania,  New  York,  Indiana, 
Iowa,  Illinois,  Florida,  California,  Mississippi,  Ala* 
bama  and  Texas,  the  conclusion  was  reached  that  the 
position  uniformly  taken  by  this  court  on  the  ques- 
tion was  sustained  by  decided  weight  of  authority 
elsewhere.  It  Is  said  In  the  case  of  State  v.  WaUon, 
supra,  that  where  a  juror  has  formed  an  opinion  only 
from  rumor  and  newspaper  reports  he  is  subject  to  be 
challenged  for  cause,  unless  It  further  appears  that  the 
opinion  is  not  such  as  to  prejudice  or  bias  his  mind,  and 
if  this  does  appear  he  is  a  competent  juror.  Whether 
an  opinion,  formed  from  rumor  or  newspaper  reports 
is  such  an  opinion  as  to  prejudice  or  bias  the  mind  of 
the  juror,  is  a  question  of  fact  to  be  determined  under 
our  practice  by  the  trial  judge  as  any  other  fsct.  The 
finding  of  the  trial  court  on  that  issue'ought  not  to  be 
set  aside  by  a  reviewing  court,  unless  the  error  is 
manifest.  No  less  stringent  rules  should  be  applied  by 
the  reviewing  court  than  those  which  govern  In  the 
consideration  of  motions  for  new  trials,  because  the 
verdict  Is  against  the  evidence.  In  such  cases  the 
manner  of  the  juror,  while  testifying,  is  often  more 
Indicative  of  the  real  characterof  the  opinion  than  his 
words.  That  is  seen  below,  but  cannot  always  be 
spread  ou  the  record.  Care  should  therefore  be  taken 
in  the  reviewing  court  not  to  reverse  tho  ruling  below 
npon  such  a  question  of  fact  except  In  a  clear  case. 
The  same  rule  Is  announced  In  the  case  of  State  v. 
Stein,  79  Mo.  880,  and  State  v.  Hopkirk,  84  id.  288.  In 
this  last  case  Judge  Sherwood,  speaking  for  the  court, 
said :  '*  In  relation  to  admitting  certain  persons  to 
form  the  panel  of  forty  from  which  the  petit  jury  was 
chosen,  it  is  enough  to  say  that  of  that  number,  those 
who  were  objected  to  at  the  time  the  panel  was  being 
formed,  and  exceptions  as  to  their  being  accepted 
saved,  none  of  them  bad  formed  their  opinions  except 
from  minor  talk  In  the  neighborhood  and  newspaper 
reports,  they  therefore  do  not  come  within  the  rule 
laid  down  in  CtMer'B  case,  82  Mo.  628,  and  were  com- 
petent to  form  the  panel  from  which  the  jury  was 
afterward  chosen."  The  fact  cannot  be  ignored  that 
in  the  march  of  civilization  there  are  one  or  more 
newspapers  in  every  town  and  county  of  the  State, 
and  that  as  a  rule,  they  are  read  with  avidity  by  all 
the  citizens  who  can  read,  and  when  a  homicide  or 
other  crime  Is  committed,  the  enterprising  journalist 
publishes  the  fact  with  all  the  attendmg  circum- 
stances. Such  accounts  are  usually  sought  after  and 
read  with  eagerness,  and  it  is  just  as  impossible  for 
the  reader  not  to  be  impressed  by  it,  and  not  have  some 
opinion  concerning  It,  as  It  Is  to  throw  black  ink  on  a 
white  wall  without  coloring  it.  One  of  these  results 
is  produced  by  a  law  of  the  mind,  and  the  other  by  a 
law  of  matter.  The  Legislature,  giving  recognition  to 
this  law  of  the  mind,  expressly  provided  that  opinions 
formed  from  newspaper  reports  and  rumors  should 
not  disqualify  a  person  from  being  a  juror,  unless  it 
should  further  appear  that  such  opinion  would  bias 
his  judgment  and  prevent  him  from  trying  the  case 
impartially,  and  according  to  the  evidence  adduced  on 
the  trial.  If  all  such  persons  and  readers  of  news- 
papers are  to  be  excluded  as  incompetent  jurors,  the 
result  would  be  that  the  citizen  charged  with  a  orlme 
would,  of  necessity,  either  be  compelled  to  have  his 
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\  8abmitted  and  tried  bj  a  jury  of  the  moflt  iguo- 
ntkt  class  iu  the  oommanitj,  if  the  State  should  exer- 
cise its  right  ot  peremptory  ohiUleiige,  or  to  a  jury 
oomposed  of  that  class  of  persous  who  seek  to  be  pro- 
fessional jurors.  Believiug  the  rule  so  uaiformly  fol- 
lowed iu  this  State  to  be  iu  accord  with  souud  princi- 
ples and  the  weight  of  authority,  and  productlre  of 
the  l>est  results,  both  for  the  accused  aud  the  State, 
uo  reason  is  perceived  for  departing  from  it,  a|id  we 
adhere  to  it  in  all  its  integrity. 

What  in  said  by  Judge  Sherwood  in  the  opinion 
filed  on  this  branch  ot  the  case  does  not  express  the 
Tiews  of  the  court;  but  in  what  I  have  writteu,  Judges 
Ray,  Black,  aud  Brace  concur,  and  Judge  Sherwood 
dissents.  We  concur  in  what  is  said  iu  the  opinion 
filed  as  to  other  questions  involved  in  the  case,  and 
the  judgment  Is  therefore  affirmed,  with  the  concur- 
rence of  all  the  judges,  except  Judge  Sherwood. 


CONSTITUTIONAL  LAW —  BIGHT  OF  PHYSI- 
CIANS TO  ADVERTISE. 

CRIMINAL  COURT  OF  COOK  COUNTY.  ILLINOIS. 

People  v.  McCoy.* 

The  State  board  of  health  has  no  power  to  revoke  a  certificate 
to  practice  medicine,  except  for  good  cause,  and  then 
only  after  notice  and  a  hearing . 

Theboflu^  cannot  declare  a  legitimate  commimication  or  ad- 
vertisement  unprofessional,  and  make  it  an  offense  which 
will  justify  them  in  revoking  a  certificate  to  practice 
medicine. 

Waterman,  J.  In  this  case,  it  appears  that  the  de- 
fendant, J.  Cresap  McCoy,  received  from  the  State 
board  of  health  a  certificate,  which  by  the  first  section 
of  the  MedioiU  Practice  Act  is  made  in  connection 
with  his  diploma,  upon  which  the  certificate  was 
based,  conclusive  evidence  of  his  right  to  practice 
medicine  in  this  State. 

Afterward  the  State  board  of  health,  being  dissatis- 
fied with  the  character  of  the  advertisements  pub- 
lished by  him  in  the  daily  papers,  revoked  the  certifi- 
cate Issued  to  him,  proceeding  iu  so  doing  under  that 
provision  of  the  act  which  authorizes  them  to  revoke 
certificates  for  '*  unprofessional  or  dishonorable  oen- 
duot." 

This  having  been  done,  an  employee  of  one  of  the 
detective  associations  of  this  city  applied  to  the  de- 
fendant, and  was  by  him  treated  for  a  physical 
ailment,  in  what  seemed  to  be  the  regular  course  of 
the  defendant's  business. 

This  proceeding  has  been  Instituted  to  prevent  the 
defendant  from  so  practicing  medicine  in  violation  of 
the  Medical  Practice  Act.  So  far  as  is  shown  in  this 
case,  the  defendant  was  not  notified  that  his  certifi- 
cate had  been  revoked.  Neither  the  learning  nor 
capacity  of  the  defendant  seems  to  have  been  ques- 
tioned. 

The  defendant  does  not  deny  that  he  did  prescribe 
for  the  witness,  but  he  Insists,  among  other  things, 
that  the  portion  of  the  Medical  Practice  Act  which 
authorizes  the  State  board  to  revoke  certificates  for 
unprofessional  or  dishonorable  conduct  is  nnconstltn- 
tloual.  And  also  that  if  constitutional  the  attempted 
reyocation  of  his  certificate  Is  void  because  It  was 
done  without  notice  to  him,  and  consequently  with- 
out any  opi>ortunlty  for  him  to  show,  as  he  Insists  Is 
the  case,  that  he  has  not  been  guilty  of  either  unpro- 
fessional or  dishonorable  conduct. 

The  people  offered  as  evidence  of  notice  to  the  de- 
fendant  of  the  proceedings  to  revoke  his  certificate,  an 

(♦80  Chic.  Leg.  News,  151.) 


affidavit  by  a  constable  that  he  served  upon  the  de- 
fendant a  notice  to  appear  before  the  board. 

This  affidavit  is  of  course  inadmissible,  and  its  only 
use,  if  any,  is  to  show  that  the  State  board  attempted 
to  give  the  defendant  notice  and  doubtless  supposed 
that  he  had  been  notified. 

It  however  appears  by  the  testimony  of  the  defend- 
ant that  he  never  did  have  any  notice,  aud  tbid  case 
must  be  decided  as  though  no  attempt  to  give  notice 
had  ever  been  made. 

The  defendant  insists  not  only  that  that  portion  of 
the  Medical  Practice  Act  which  provides  that  the 
State  board  of  health  may  revoke  the  certiflcates  of 
physicians  for  dishonorable  or  unprofessional  conduct 
is  unconstitutional,  but  that  if  such  provision  should 
be  held  to  be  within  the  Constitution,  the  acts  of  the 
board  in  the  present  case  are  unwarranted,  and  are  in 
violation  of  his  constitutiooal  rights  as  a  free  man. 
Upon  the  part  of  the  people  it  is  insisted  that  the 
board  are  fully  authorized  to  do  what  has  beci  done 
in  this  case  and  that  the  defendant  must  be  found 
guilty  and  punished  as  provided  by  law. 

That  Is,  it  is  insisted  that  the  State  board  may,  when- 
ever they  shall  be  of  the  opinion  that  any  physician 
has  been  guilty  of  unprofessional  or  dishonorable  con- 
duct, revoke  his  certificate  without  notice  to  him. 
or  opportunity  given  him  for  a  bearing;  that  as  to 
what  constitutes  dishonorable  or  unprofessional  con- 
duct they  are  the  judges;  and  their  opinion  and  judg- 
ment in  this  matter  cannot  be  reviewed  by  the  courts. 
The  Medical  Practice  Act  exists  as  a  part  of  the  police 
power  of  the  State,  a  power,  the  limitations  of  which  it 
is  not  easy  to  define,  and  under  wluch,  unless  re- 
strained by  constituiionai  guaranties,  practically 
every  right  of  the  citizen  maybe  swept  away.  The 
Supreme  Court  of  this  State  have  said  that  there  are 
necessarily  limitations  upon  this  power,  and  that  they 
cannot  concede  the  existence  of  an  indefinable  power 
superir  to  the  Constitution,  that  may  be  invoked 
whenever  the  Legislature  may  deem  the  public  exi- 
gency may  require  it.  Luke  View  v.  Rose  Hill  Cem. 
Co.,  70111. 191;  S.  Cm  22  Am.  Rep.  71,  and  that  police 
regulations  must  be  what  they  purport  to.  be,  police 
regulations,  and  must  be  resonable  when  applied  to 
corporations  or  individuals.  T.  W.  &  W,  R.  Co.  v. 
City  of  Jacksonville,  07  111.  37;  S.  C,  16  Am.  Rep.  611. 

I  think  it  may  be  said  that  the  laws  which  the 
Legislature  may  make  under  its  police  power  must 
fairly  tend  to  protect  the  health,  security  or  comfort 
of  the  citizens  in  their  enjoyment  of  life,  liberty  or 
property,  and  the  means  adopted  for  carrying  such 
laws  into  effect  must  be  reasonable.  In  Matter  of 
Jacobs,  98N.  Y.  98;  S.  C,  60  Am.  Rep.  636;  I^ople  v. 
Marx,  98  N.  Y.  377;  Lake  View  v.  Rose  Bill  Cem.  Co., 
supro;  r.  W,  A  W.  R.  Co.  v.  Jacksonville,  supra; 
Yates  V.  Milwaukee,  10  Wall.  497. 

The  State  may  undoubtedly  regulate  the  practice  of 
medicine,  but  if  the  Legislature  should  forbid  any  one 
to  practice  medicine  at  all,  or  any  one  not  over  fifty 
years  of  age,  such  acts  would  be  held  unconstitutional ; 
so  while  power  is  expressly  given  to  various  cities  and 
villages  to  regulate  the  speed  of  railroad  trains  within 
their  limits,  such  limitations  must  be  reasonable  and 
cannot  extent  to  prescribing  a  rate  of  speed  manifestly 
unnecessary  for  the  welfare  of  the  people. 

We  may  then  inquire  wliether,  for  the  purpose  of 
confining  the  practice  of  medicine  to  persons  guilty  of 
neither  dishonorable  nor'unprofessional  conduct,  it  is 
reasonably  necessary  that  the  State  board  of  health 
should  be  vested  with  power  summarily,  without 
notice,  for  reasons  which  seem  good  to  them,  to  re- 
voke at  any  moment  the  certificate  of  any  physician 
or  those  of  all  the  physicians  iu  the  State  and  render 
it  at  once  unlawful  for  him'  or  them  to  attend  upon 
and  prescribe  tor  the  sick. 
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It  l8  intisted  that  uo  notioelueed  be  glTeo  the  phjsi- 
oian ;  that  it  is  uot  ueoessary  be  should  be  iuf ormed 
as  to  the  oharges  against  him  or  iudeed  that  he  is  ao- 
oused  at  all;  bat  that  at  ouce  his  authority  to.'praotioe 
may  be  taken  away  and  he  made  immediately  liable 
to  all  the  paius  aud  penalties  prescribed  for  those  who 
practice  medicine  without  authority  of  law. 

If  such  course  of  procedure  is  warranted  by  the  act, 
it  cauuot,  as  it  seems  to  me,  be  cousidered  reason- 
able. 

The  right  to  notice  and  to  a  hearing  Is  such  a  natural 
equity  aud  is  so  elementary,  that  it  has  always  stood 
as  the  first  rule  for  the  administration  of* Justice. 
Broom  Legal  Maxims ;  Murdoch  v.  Trusieea  of  Phillips 
Academy,  12  Pick.  244;  1  Grreul.  Et.  522. 

Our  own  Supreme  Court  have  repeatedly  declared 
proceedings  determinative  of  rights,  without  notice, 
to  be  violative  of  the  most  elementary  principles  and 
unwarranted  by  the  Constitution.  Baldwin  v.  Smithy 
82  111.  162;  WilUa  v.  LegHa,  45  id.  289;  Poppen  v. 
Hohnes.  44  id.  860;  CampbeU  v.  CampheU,  63  id.  462; 
DavHt  V.  PeopU,  51  id.  286. 

If  the  power  to  revoke  exists  It  must  be  exercised 
in  accordance  with  well  known  legal  principles. 

Upon  the  proceedings  to  revoke  the  opinion  given 
by  Chief  Justice  Shaw,  In  Trustees  of  PhiUips  Academy, 
12  Pick.  244,  is  instructive. 

The  constitution  of  the  seminary  provided  that  every 
profesb<»r  should  be  under  the  immediate  Inspection 
of  the  trustees,  and  be  by  them  removable  for  gross 
neglect  of  duty,  scandalous  Immorality  or  any  other 
just  and  suflEioient  cause.  A  professor  having  been  re- 
moved by  the  trustees,  the  court  held  that  In  every 
tribunal  acting  judicially  upon  the  rights  of  others, 
there  must  be  substantially  a  monition  to  the  party  to 
appear,  a  charge  given  him  to  which  he  Is  to  answer, 
a  competent  time'assigned  for  proofs  and  answers,  a 
liberty  for  counsel  to  defend  his  cause,  and  to  except 
to  the  process  and  witnesses,  and  a  sentence  after 
hearing  all  the  proofs  and  answers. 

It  is  urged  in  this  case  that  the  proceeding  for  the 
revocation  of  a  certificate  is  not  judicial,  and  the  cases 
of  Douahue  v.  County  of  Wilt,  100  111.  94,  and  Stem  v. 
People,  102  id.  540.  are  cited. 

The  proceedings  may  not  be  judicial  within  the 
moaning  or  article  3  of  the  Constitution,  but  they  are 
i.i  a  manner  judicial,  and  the  right  to  notice  aud  to  a 
h  "aring  is  applicable  to  all  proceedings  wherein  either 
j'ldioial  or  quani  judicial  determinations  are  to  be 
made.  In  all  the  cases  cited,  in  which  the  revocation 
without  notice,  of  a  license  for  misconduct  has  been 
sustained,  there  was  reserved  in  the  license  itself  a 
right  to  revoke  at  will. 

The  Medical  Practice  Act  does  not  provide  that  the 
State  board  may  revoke  certificates  at  their  discretion, 
but  only  for  dishonorable  or  unprofessional  conduct. 

The  Constitution  of  this  State  not  only  declares 
certain  things  lawful,  but  makes  It  the  duty  of  the 
govemtnent  to  secure  to  individuals  such  constitu- 
tional rights. 

The  Constitution  gives  to  every  person  the  right  to 
freely  speak,  write  and  publish  on  all  subjects,  being 
roaponsible  for  the  abuse  of  that  liberty;  the  State 
board  cannot  make  a  legitimate  publication,  whether 
by  way  of  communication  or  advertisement,  an  offense 
for  which  they  will  visit  upon  the  offender  a  punish- 
ment that  may  reduce  him  to  beggary. 

For  a  physician  to  advertise  his  calling  aud  his  cures 
111  a  newspaper  may  be  deemed  by  the  State  board  un- 
profesdional,  but  it  Is  the  constitutional  right  of  every 
practitioner,  and  for  so  doing  he  cannot  be  deprived 
of  the  opportunity  to  earn  his  daily  bread.  State  v. 
State  Board  of  Health  82  Minn.  824;  S.  C,  60Am. 
Rep.  675. 

I  should  certainly  forbear  to  say  more  in  this  case 


were  it  not  that  written  propositions  of  law  haTtng 
been  sabmitted,  I  am  by  the  statute  eommauded  to 
decide  as  to  such  propositions.  The  oonstltutiouality 
of  the  clause  giving  the  State  board  power  to  revoke 
physicians*  certificates  being  questioned,  we  are  met 
by  the  inquiry  of  what  It  is  that  a  physician  alreadj 
engaged  In  in  practice  Is  deprived  of  when  his  right  to 
practice  is  taken  away.  In  Cooley  on  Torts,  277,  it 
is  stated  that  *"  no  proposition  is  now  more  firmly  set- 
tled than  that  it  is  one  of  the  fundamental  rights  and 
privileges  of  every  American  citizen  to  adopt  and 
follow  such  lawful  industrial  pursuits,  uot  injurious 
to  the  community,  as  he  may  see  fit.** 

In  MaUer  of  Jacobs,  98  NT.  T.  98;  S.  C,  60  Am.  Rep. 
636,  It  is  said:  ''So  too  one  may  be  deprived  of  his 
liberty  and  his  oonstltutloual  right  thereto  violated 
without  the  actual  restraint  or  imprisonment  of  hU 
person. 

**  Liberty  in  its  broad  sense  as  understood  in  this 
country  means  the  right  not  only  of  freedom  from 
servitude,  imprisonment  or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood  In  any  law- 
ful calling  and  to  pursue  any  lawful  trade  or  avoca- 
tion." In  Livestock  Association  v.  Crescent  City.  1 
Abb.  U.  8.,  the  chief  justice  says :  **  There  is  no  more 
sacred  right  of  citizenship  than  the  right  to  pursue 
unmolested,  a  lawful  employment  in  a  lawful  man- 
ner.** *'Itis  nothing  more  or  less  than  the  sacred 
right  of  labor.*' 

To  the  same  effect  are  the  declarations  of  the  court 
In  People  v.  Marx,  99  N.  Y.  377;  BertMof  v.  O'ReiUy, 
74  id.  509-515;  S.  C,  80  Am.  Rep.  823;  In  re  Do^sey,  7 
Porter,  293,  and  the  opinions  of  Justices  Bradley  and 
Field  In  Butchers'  Uniwi  Co,  v.  Crescent  City  Co.,  HI 
U.  S.  746. 

Indeed  the  bare  liberty  of  locomotion  is  to  most  men 
of  but  little  consequence.  If  It  be  not  coupled  with  the 
liberty  to  work,  to  use  one*s  faculties  in  any  lawful 
oalling  as  one  best  may ;  and  If  it  be  uot  a  deprivation 
of  liberty  to  deprive  one  of  the  right  to  labor  at  the 
calling,  which  alone  he  understands,  then  the  oonstl- 
tutix>nal  guaranty  as  to  liberty  Is  of  little  importance. 
Is  there  not  also  in  the  case  of  a  capable  physician 
with  an  established  practice  in  which  he  is  earning, 
aud  can  earn  money,  a  taking  away  of  property  when 
be  is  deprived  of  the  right  to  so  earn  money? 

The  law  recognizes  that  intangible  things  known  at 
good-will,  as  property,  capable  of  sale  and  entitled  to 
protection  by  the  courts.  The  good-will  of  a  phyai- 
cian*s  business  is  a  thing  sometimes  sold  and  is  lUwajs 
of  value.  There  are  physicians  in  this  State  who  earn 
In  their  practice  more  than  $10,000  per  annum,  and  the 
certainty  that  they  can  continue  for  many  years  to  do 
so  is  as  great  as  such  human  things  can  be. 

To  say  that  to  deprive  such  a  man  of  the  right  in  this 
State  ever  hereafter  to  earn  any  thing  at  his  calling, 
is  not  to  deprive  him  of  property,  is  to  aay  that  good- 
will is  not  property. 

The  Constitution  provides  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process 
of  law,  and  that  the  right  of  trial  by  jury,  as  hereto- 
fore enjoyed,  shall  remain  inviolate. 

While  there  Is  not  entire  agreement  as  to  what  la 
meant  by  due  process  of  law,  it  Is  universally  con- 
ceded that  it  does  not  mean  any  thing  that  the  Legis- 
lature may  enact,  or  any  course  of  procedure  it  may 
prescribe;  If  it  did,  the  expression  in  the  Constitution 
would  be  meaningless;  and  while  neoessarily  sum- 
mary proceedings  for  the  divestiture  of  property  have 
in  some  instances  been  sanctioned,  I  think  it  bat  no. 
where  been  held  that  one  could  be  deprived  of  liberty 
except  by  proceedings  in  accordance  with  the  common 
law,  that  is  by  the  due  coarse  of  procednre  of  a  Judi- 
cial tribunal.    It  is  true  that  the  proceeding  to  take 
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away  a  pbysiohin't  oertifloate  is  not  a  oriminal  one, 
alilHHiKh  the  paiiitbment  inflicted  for  the  offeuteior 
which  he  is  deprired  of  hit  oertifloate  is  far  more 
severe  than  that  prescribed  for  most  crimiDal  oflteuses. 
That  depririug  him  of  the  right  to  practice  is  a  paiiish- 
meiit  is  most  olearlj  shown  in  Ex  parU  Oarland,  4 
Wall.  888;  Cumtninga  v.  JState,  id.  277;  In  re  Dorug,  7 
Porter,  293^866. 

Au  analogy  is  attempted  to  be  shown  between  this 
proceeding  and  that  by  which  attorneys  may  be  dis- 
barred. The  proceedings  in  the  case  of  an  attorney 
are  simply  sach as  have  existed  in  all  time;  an  attor- 
ney obtains  his  right  to  practice  from  the  court;  in- 
deed he  can  only  practice  in  court  by  leave  of  the 
court.  It  is  not  a  natural  right,  but  one  with  which 
he  is  invested  perforce  of  au  artificial  state  of  society. 
The  right  to  practice  medicine  is  natural,  growing  as 
it  does  out  of  the  constitution  of  man  himself;  the 
physician's  certificate  is  but  evidence  that  he  posses- 
ses the  qualifications  required  by  the  law.  Nor  is  the 
case  of  the  removal  of  a  public  official  analogous. 
There  is  no  natural  right  to  offioe,  and  no  property  in 
it  or  its  emoluments ;  there  is  attached  thereto  no  good- 
will, capable  of  sale,  as  there  is  to  the  business  of  a 
physician. 

Mr.  Justice  Story  declares  that  "due  process  of  law 
means  law  in  its  regular  administration  through  courts 
of  Justice.*'  Story  on  the  Constitution,  S  1789.  This 
definition  is  approved  in  2  Kent  Com.  11;  Taylor  v. 
Porter,  4  Hill,  146-7;  liokc  v.  Henderson,  4  Dev.  (N. 
C.)  15;   WesUrvelt  v.  Gregg,  12  N.  Y.  208. 

Wherever  summary  proceedings  for  the  divestiture 
of  property  have  been  sanctioned,  the  justification 
thereof  has  been  necessity,  the  nature  of  the  case  not 
permitting  the  delay  incident  to  other  methods. 
What  necessity  is  there  for  haste  in  determining  that 
a  physician  has  been  guilty  of  unprofessional  or  dis- 
honorable conduct? 

If  every  man  accused  of  crime  and  every  man 
charged  with  being  a  debtor  may  invoke  the  guaranty 
of  the  Constitution,  and  insist  that  he  be  proceeded 
against  only  by  the  course  of  the  common  law,  how- 
ever trivial  be  the  charge  and  however  slight  the  judg- 
ment that  can  be  rendered  against  him,  why  may  not 
the  capable  physician,  whose  all  depends  upon  the  de- 
cision as  to  the  professional  character  of  his  conduct, 
demand  that  he  be  tried  in  a  court  of  justice? 

The  greatest  and  the  meanest  criminal  has  a  right 
to  confront  his  accusers  face  to  face;  he  is  entitled  to 
counsel  and  to  compulsory  process  for  the  attendance 
of  witnesses;  he  has  a  right  of  challenge  not  only  of 
the  jury  but  in  this  State  of  the  judge;  he  Is  entitled 
to  be  tried  in  the  county  in  which  the  olfsuse  of  which 
he  is  accused  is  said  to  have  l>een  committed,  and  can- 
not be  compelled  to  defend  himself  whenever  the 
court  may  find  it  convenient  to  sit;  he  is  presumed 
to  be  innocent;  he  stands  upon  his  rights  and  has  the 
benefit  of  all  the  safeguards  which  experience  has 
''vhown  to  be  necessary  to  the  proper  administration  of 
justice. 

But  the  capable  and  intelligent  physician,  whose  life 
of  usefulness  is  to  be  blighted  by  an  unjast  finding,  is 
afforded  by  this  law  none  of  those  things.  He  is  to  be 
tried  wlien  and  where  it  may  suit  those  who  are  to  sit 
in  judgment.  One  or  all  of  the  members  of  the  tri- 
bniial  who  sit  as  accusers,  prosecutors,  judges  and 
jury  mar  be  his  mortal  enemies,  prejadioed  against 
him  with  or  withoat  reason  or  cause,  or  his  rivals  in 
business  who  are  to  profit  by  his  ruin ;  he  lias  no  right 
of  challenge  or  exception ;  he  can  only  humbly  bow 
his  bead  to  the  powers  that  be.  The  board  are  gov- 
erned by  no  rules  as  to  what  they  shiUl  receive  or  con- 
sider as  evidence  of  guilt;  nor  need  they  keep  any 
record  of  the  evidence  presented  or  give  any  reasons 
for  the  action  they  may  take.    If  as  is  insisted  in  this 


case,  they  may  also  act  withoat  notice  and  give  judg- 
ment without  hearing,  how  far  removed  in  its  con- 
stitution is  such  a  tribunal  from  the  Star  Chamber, 
the  odium  of  whose  decree  led  to  a  revolution  in  which 
a  king  of  England  was  brought  to  the  scaflTold? 

And  concerning  what  is  this  guosi  judicial  body  to 
determine?  Some  animal  wandering  upon  the  high- 
way; some  wreck  oast  upon  the  shore;  upon  nothing 
less  than  human  liberty,  the  sacred  right  of  man  to 
make  use  of  the  faculties  God  has  given  him ;  the  right 
to  pursue  the  calliug  for  which  alone  he  is  trained; 
the  right  to  heal  the  sick  and  thereby  to  earn  bread; 
the  possession  and  use  of  the  reputation  for  learning 
and  skill  he  has  acquired.  And  for  what  period  is  the 
punishment  ?  For  life.  Compared  to  this  the  ordinary 
term  of  imprisonment  for  felony  is  a  slight  penalty. 

True,  as  is  urged  in  this  case,  there  is  nothing  in  the 
law  which  forbids  the  board  to  grant  him  anew  certifi- 
cate. But  there  is  also  nothing  which  says  that  in  any 
event  they  shall.  If  they  do,  It  is  a  pure  act  of  grace; 
rights  he  has  none. 

**  Questions  of  power,**  says  Chief  Justice  Marshall, 
'*  do  not  depend  upon  the  degree  to  which  It  may  be 
exercised.  If  it  may  be  exercised  at  all  it  must  be 
exercised  at  the  will  of  those  in  whose  hands  it  is 
placed.**    Broti^n  v.  Marylaiid,  12  Wheat.  419. 

The  terms  "  dishonorable  and  unprofessional  con- 
duct "  cover  a  wide  range,  and  the  extreme  and  only 
penalty  provided  therefor  seems,  under  the  authority 
of  C.  A  A,  JR.  Co.  V.  People,  07  111.  1,  violative  of  the 
constitutional  provision  that  **  all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense." 

It  is  urged  that  the  necessity  that  physicians  be  men 
guilty  of  neither  dishonorable  nor  unprofessional  con- 
duct, justifies  these  summary  methods.  Is  it  not 
equally  necessary  that  lawyers,  teachers,  editors  and 
ministers,  and  even  merchants  and  manufacturers,  be 
men  whose  conduct  is  honorable  and  professional? 

If  a  board  may  be  created  with  power  thus  inde- 
pendently and  summarily  to  pass  upon  the  rights  of 
physicians,  why  may  not  boards  be  organized  with 
like  powers  as  to  most  vocations? 

Such  measures,  violative  as  they  are  of  the  most 
elementary  principles  for  the  administration  of  jus- 
tice, and  dangerous  as  they  are  to  liberty,  find  no 
warrant  in  the  Constitution. 

It  cannot  be  tolerated  that  among  a  free  people  a 
board  combining  within  themselves  the  functions  of 
accuser,  prosecutor,  judge  and  jury,  should  exercise 
such  i>ower.  More  especiidly  when,  as  under  the  pres- 
ent law,  all  fines  imposed  for  violation  of  the  act  are  to 
be  collected  for  the  benefit  of  the  board  by  whose 
action  it  is  claimed  to  be  made  unlawful  for  the  physi- 
cian to  practice. 

Finding  for  the  defendant. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

AOVNCT— AUTHOBITT  OF  AGENT  TO  BOBROW  MONBT. 

—Defendants,  residents  of  Paris,  sent  an  agent  to 
open  an  olBce  in  New  York  for  the  sale  of  their  goods. 
He  made  retnms  from  time  to  time.  He  kept  a  t>ank 
aoconnt,  and  carried  on  business  in  his  own  name,  and 
received  a  salary  for  his  services.  He  borrowed  money 
from  time  to  time  of  the  plaintiff,  his  sister,  to  pay  his 
obligations  to  defendants,  but  gave  her  no  memoran- 
dum at  the  time  of  the  loans,  and  made  no  represen- 
tation that  he  had  authority  to  borrow  for  defend- 
ants. It  was  not  claimed  that  he  had  written  or  oral 
authority  to  do  so.  Held,  that  the  power  to  borrow 
money  was  not  within  the  actual  or  apparent  author- 
ity of  the  agent.  Dec.  13,  1887.  Dickford  v.  Meuier. 
Opinion  by  Rager,  C.  J. 
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APPJlAIi— WHAT  RBVIBWABIi*— FINDINGS  OF  FACT. 

—Since  Code  K.  Y.,  S  992,  forbids  ezoeptioiis  to  flnd- 
ioRrs  of  fact,  the  praotioe  of  the  Geiierftl  Term  in  re- 
fusing to  review  questions  of  fact,  unless  the  caseooo- 
tains  a  statement  that  all  the  evidence  given  upon  the 
trial  is  set  forth  therein,  is  approved.  Deo.  18, 1887. 
Porter  v.  Smith,    Opinion  by  Finch,  J. 

WHEN      LIBS  —  PAYMENT     OF     JUDGMENT.  — 

When  a  party  against  whom  judgment  has  been  given 
voluntarily  pays  the  money  to  the  judgment  oreditK)r, 
and  causes  the  judgment  to  be  satisfied  of  record,  he 
is  not  prevented  from  appealing,  unless  he  has  agreed 
not  to  do  so,  or  the  payment  was  by  way  of  compro- 
mise. Why  may  he  not  simplify  the  matter  by  placing 
the  funds  at  once  in  the  hands  of  the  party  who  if  the 
appeal  fails,  will  be  ultimately  entitled  to  them?  By 
BO  doing  he  will  save  the  costs  of  execution,  and  do  no 
harm  to  his  creditor.  We  think  he  should  not,  by  a 
temporary  submission  to  the  decision  o,f  the  court,  be 
placed  in  a  worse  position  than  if  he  awaited  execu- 
tion and  settled  it  with  sherifiTs  fees.  In  Dyett  v. 
Pendleton  (Court  of  Errors),  8  Cow.  826,  an  execution 
had  in  fact  issued ;  but  the  court  held  that  even  a  vol- 
untary payment  of  the  judgment  would  have  been  no 
reason  against  a  writ  of  error,  and  in  a  subsequent 
case  (Clowes  v.  Dickenson,  8  Cow.  828),  Spencer,  sena- 
tor, referring  to  the  decision  just  cited,  says:  *'Ifeel 
confirmed  on  reflection  that  no  matter  how  the  money 
is  paid  or  collected,  this  cannot  affect  the  right  to  try 
error  or  appeal.*'  To  the  same  effect  are  many  subse- 
quent decisions,  and  it  mus^  be  deemed  too  well  set- 
tled by  authority  to  require  further  discussion  that  a 
party  against  whom  a  judgment  has  been  rendered  is 
not  prevented  from  appealing  to  this  court  by  the 
fact  that  he  has  paid  the  judgment,  unless  such  pay- 
ment was  by  way  of  compromise,  or  with  an  agree- 
ment not  to  take  or  pursue  an  appeal.  Wells  v.  Dan- 
forth,  1  Code  R.  (N.  S.)  415  (Court  of  AppeaU,  1852); 
Sheridan  v.  Mann,  5  How.  Pr.  201;  Champion  v.  Con- 
gregational Soc,  42  Barb.  441.  The  statute  giving  the 
right  to  appeal  only  requires  that  the  judgment  In 
question  shall  be  final  (Code,  S  190) ;  that  the  appeal 
shall  be  taken  within  one  year  after  it  is  entered  ($ 
1825),  and  anticipating  such  a  case  as  that  now 
presented,  provides  that  if  the  judgment  appealed 
from  is  reversed,  the  appellate  court  may  make  or 
compel  restitution.  The  same  rule  prevailed  before 
the  Code,  and  it  was  applied  whether  the  judgment 
was  paid  before  or  after  writ  of  error  brought.  The 
only  difference  was  in  the  manner  of  proceeding  to 
inform  the  court  of  the  facts  on  which  the  right  to 
restitution  depended.  Tidd  Pr.  1083, 1084;  Sheridan 
V.  Mann,  supra,  Dec  28,  1887.  Hayes  v.  Nourse. 
Opinion  by  Danf  orth,  J. 

CONTBAOT— BBBAGH—TBNDBB    OF   PBRFOBMANOE— 

DAMAGES. — Defendants  renounced  a  contract  for  the 
delivery  to  them  of  iron  rails,  to  be  imported  from 
Europe,  and  advised  plain tifliB  that  they  had  better 
stop  at  once  attempting  to  carry  out  the  contract,  so 
as  to  make  the  loss  as  small  as  possible.  Held,  that 
plaintifb  were  justified  in  treating  the  contract  as 
broken  at  the  time  of  the  renunciation,  and  entitled 
to  bring  action  immediately  for  the  breach,  without 
tendering  delivery  of  the  iron.  (2)  Defendants  are 
liable  for  the  difference  between  the  contract  price 
and  the  market  value  of  the  property  at  the  time  and 
place  of  delivery,  axid  for  the  sum  which  it  cost  plain- 
tiffs to  be  released  from  the  charter  of  a  vessel  in  a  for- 
eign port ;  but  all  expenses  incident  to  the  perform- 
ance of  the  contract  should  be^deducted.  Deo.  6, 1887. 
WindrmtUer  v.  Pope.    Opinion  per  Curiam. 

OUABANTT—  OONSTRUCTION  —  CONTINUING    GUAB- 

ANTT.— Action  was  brought  against  the  defendant  on 


a  contract  of  guaranty,  dated  February,  1879,  and  sub- 
stantlaUy  as  follows:  "Send  •  ♦  ♦  a  full  line  of 
samples,  *  *  *  suitable  for  spring  and  summer,  at 
lowest  figures,  and  I  will  guaranty  the  payment  of 
any  goods  you  may  sell  him.  Hoping  you  will  com- 
ply with  my  request  at  once,'*  etc.  It  appeared  that 
the  party  continued  to  buy  goods  at  different  seasons 
during  all  the  years  until  November,  1883.  Held,  that 
the  contract  was  not  a  continuing  guaranty,  and  that 
plaintiff  was  not  entitled  to  recover  of  the  guarantor 
for  goods  sold  between  August  and  November,  1883. 
Rindge  v.  Judson,  24  N.  T.  64;  Bank  v.  Myles,  78  id. 
885;  Bankv.  Kaufmann,  96  Id.  278.  Dec.  20,  1887. 
SchtoartB  y.  Hyman.    Opinion  by  Earl,  J. 

Judgment— EFFECT— RES  ad  judicata.— A  testator 
gave  his  wife  a  life  interest  In  one-tenth  of  his  estate, 
remainder  over  to  the  petitioner.  During  her  minor- 
ity, in  an  action  of  partition,  the  widow  was  allowed 
to  take  a  gross  sum  In  lieu  of  her  life  interest,  and  the 
balance  of  the  purchase-money  was  invested,  by  order 
of  the  court,  to  be  paid  petitioner,  with  the  accumu- 
lations, at  the  death  of  her  mother.  Another  portion 
of  the  estate  was  sold  under  decree  of  court,  and  the 
proceeds  by  its  order  similarly  treated.  Held,  that  the 
disposition  of  the  funds  was  res  adJiidieaUh  and  If  the 
decision  was  erroneous.  It  should  ha^e  been  corrected 
on  appeal,  and  does  not  make  the  judgment  void. 
Dec.  18,  1887.  Livingston  v.  Tucker,  Opinion  by 
Finch,  J. 

MaARIAGB— JUDGMENT  OF  NUIiLTTY — ACTION  TO  SET 

ASIDE.— (1)  A  complaint  to  set  aside  a  judgment  of 
nullity  of  marriage,  alleged  that  It  was  procured  by 
the  fraud  of  her  husband,  but  did  not  deny  that  she 
was  guilty  of  the  fraud  charged  In  the  divorce  suit* 
nor  did  she  show  any  defense  to  the  same.  Held,  that 
the  complaint  was  properly  dismissed.  (2)  In  an  ac- 
tion to  set  aside  a  judgment  of  nullity  of  marriage  oq 
the  ground  that  it  was  obtained  by  fraud,  neither  the 
judgment  thus  sought  to  be  set  aside,  nor  an  order  re- 
fusing to  set  aside  the  default  and  permit  an  answer 
in  that  case,  can  be  set  up  as  a  bar  to  the  action.  Rigga 
V.  Pursell,  74  N.  Y.  870;  Foote  v.  Lathrop,  41  id.  858. 
Oct.  11,  1887.  States  v.  CromtoeU.  Opinion  by  Ra- 
pallo,  J. 

AGREEMENT  FOB  SEPARATION  —  VAXIDITT. 

—An  agreement  made  pending  an  action  for  di- 
vorce between  husband  and  wife,  that  the  parties 
should  separate,  and  providing  for  the  maintenance  of 
the  wife,  is  not  against  public  polity,  but  Is  valid  and 
binding.  In  the  pending  action  for  divorce  the  plain- 
tiff would  have  been  entitled,  if  successful,  to  a  de- 
cree of  separation  and  a  suitable  allowance  from  the 
estate  of  her  husband  for  her  support  and  mainten- 
ance. It  is  difficult  to  see  how  it  could  be  in  accord 
with  public  policy  to  award  such  relief,  and  yet  against 
public  policy  for  the  husband  to  concede  it  in  ad- 
vance of  the  decree,  and  as  a  compromise  of  the  ex- 
isting litigation.  Public  policy  does  not  turn  on  the 
question  whether  the  husband  fights  out  the  quarrel 
to  final  judgment.  Where  the  separation  exists  as  a 
fact,  and  is  not  produced  or  occasioned  by  the  con- 
tract, the  consideration  of  the  hnsband*s  agpreement 
to  pay  Is  his  release  from  liability  for  the  support  of 
his  wife.  Calkins  v.  Long,  22  Barb.  97;  Mann  v.  Hul- 
bert,  88  Hun,  27;  Carpenter  v.  Osborn,  102  N.  Y.  562; 
7N.  E.  Rep.  828.  Deo.  20, 1887.  PettU  r.  PeUU.  Opin- 
ion by  Finch,  J. 

Master  and  servant— hiring— breach  of  con- 
tract—duty OF  SERVANT.— Plaintiff,  In  an  action  for 
damages  for  breach  of  a  contract  of  hiring,  while 
obliged  to  use  diligence  to  get  employment  and  reduce 
the  damages  consequent  upon  defendant's  breach  of 
contract.  Is  not  bound  to  accept  occupation  of  another 
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kind.    Cottlgau  ▼.  Railroad  Co.,  2  Den  to,  609.  Deo.  13, 
1887.    Fucha  ▼.  Koemer.    Opinion  bj  Danforth,  J. 

MORTOAaB—CONSIDBRATION— FAILURE  OF— ASSIGN- 
MENT.—(1)  Theassif^ee  of  a  mortgage  occupies  the 
place  of  his  assignor  in  respect  to  the  security,  and  is 
subject  to  the  defense  of  want  of  consideration.  (2) 
The  bona  fide  purchaser  of  land,  in  an  action  to  stay 
the  foreclosure  of  a  mortgage  given  thereon  by  his 
vendor,  may  prove  that  such  mortgage  was  fraudulent 
and  without  consideration.  Dec.  20, 1887.  Brigga  v. 
Langford.    Opinion  by  Andrews,  J. 

NEOLiaENOE—BAILBO AD— CONDITION  OF  BRAKE- 
PROVINCE  OF  JURY.— The  plaintiff,  a  brakemau,  was 
thrown  from  a  car  with  which  an  engine,  sent  to  fetch 
it,  had  come  Into  collision.  There  was  evidence  to 
show,  that  had  the  brake  of  the  car  been  in  good  or- 
der the  car  would  only  have  moved  a  few  yards,  in 
which  case  the  plaintiff  might  have  suffered  no  injury. 
Held,  that  it  should  have  been  left  to  the  jury  to  de- 
termine the  condition  of  the  brake,  whether  the  in- 
jury was  owing  thereto,  and  whether  there  was  con- 
tributory negligence.  In  order  to  sustain  the  nonsuit 
the  counsel  for  the  defendant  claims  that  the  collision 
of  the  engine  with  the  ash  oar  was  the  proximate  cause 
of  the  plaintiff's  injury,  and  that  no  negligence  of  the 
defendant  in  any  degree  tended  to  bring  about  such 
collision,  but  that  on  the  contrary,  the  collision  was  the 
result  of  the  uegligentactof  the  plaintiff  and  his  co-em- 
ployees. We  do  not  think  that  It  can  be  said  that  the 
collision  of  the  engine  with  the  ash  car  was  the  proxi- 
mate cause  of  the  plaintiff's  injury.  Assuming  that 
he  was  knocked  off  the  car  through  the  negligence  of 
the  engineer,  or  of  the  co-employee  of  the  plaintiff, 
Buckley,  by  which  the  collision  was  caused,  yet  un- 
der the  facts  in  this  case,  we  think  it  can  be  said  that 
the  result  of  the  collision  was  to  place  the  plaintiff  in 
a  dangerous  position,  from  which  position  he  might 
have  extricated  himself  without  injury  if  the  brakes 
on  the  ash  car  had  been  in  proper  condition.  He  was 
not  injured  by  being  thrown  from  the  ash  car;  on 
the  contrary,  If  the  ash  oar  had  moved  but  a  few  feet 
after  he  fell  upon  the  track,  he  would  have  sustained 
no  Injury  whatever,  if  his  evidence  Is  to  be  believed. 
It  was  not  until  the  ash  car  had  moved  a  distance  of 
some  200  feet  that  the  brake-beam  was  finally  raised 
sufficiently  high  to  pass  over  the  shoulder  of  the 
plaintiff  so  as  to  allow  his  legs  to  come  in  contact  with 
the  wheels.  A  jury  might  be  asked  upon  this  evi- 
dence to  say  that  but  for  the  fact  of  the  brakes  being 
out  of  order,  and  falling  to  hold  the  car  at  all,  the 
plaintiff  would  hare  sustained  no  Injury  from  the  col- 
lision. In  this  way  we  think  it  can  be  said  with  truth 
that  the  proximate,  direct  cause  of  the  injury  was  the 
condition  of  the  brakes  on  the  ash  car,  and  that  the 
only  effect  of  the  collision  was  to  place  the  plaintiff  in 
m  dangerous  position,  from  which  he  might  have  been 
extricated  without  injury,  provided  the  brakes  had 
been  in  proper  order.  The  duty  of  an  employer  to 
provide  safe  and  proper  machinery  for  his  employees, 
mnd  the  extent  of  that  duty,  are  too  well  settled  In 
this  court  to  need  the  citation  of  authorities  on  that 
subject.  The  difficult  point  in  this  case,  and  the  one 
in  regard  to  which  we  have  had  considerable  doubt. 
Is  whether,  assuming  there  was  a  failure  of  the  com- 
pany to  have  proper  brakes  upon  this  ash  car,  that 
failure  really  bore  such  a  relation  to  the  happening  of 
the  accident  as  to  render  the  company  liable.  Can  it 
be  said  that  this  accident,  or  one  of  such  a  nature, 
might  fairly  and  reasonably  be  apprehended  as  a  pos- 
sible result  of  a  failure  on  the  part  of  the  company  to 
perform  its  duty  as  to  the  brakes,  or  was  it  of  such  a 
character  that  its  occurrence  would  never  have  rea- 
sonably been  anticipated,  and  that  It  therefore  bore 
DO  fair  and  Jost  connection  with  the  bad  condition  of 


the  brakes?  After  considerable  reflection,  and  with 
some  hesitation,  we  have  come  to  the  conclusion  that 
we  cannot  say  there  was  no  such  relation.  It  is  a 
border  case,  and  much  may  be  said  on  the  other  side. 
It  is  perhaps  true  that  an  injury  such  as  the  plnintiff 
sustained  never  before  happened  In  such  a  manner. 
That  is  not,  as  we  think,  conclusive  upon  the  question 
of  defendant's  exemption.  The  purpose  of  brakes 
upon  a  oar  is  to  control  it  to  a  much  greater  extent 
than  could  be  done  without  them.  They  are  used, 
not  alone  when  the  car  Is  in  motion,  and  to  retard  its 
progress ;  the  evidence  in  this  case  shows  they  are  con- 
stantly used  when  a  oar  is  at  rest,  and  for  the  purpose 
of  rendering  it  less  easy  and  less  liable  to  be  moved. 
There  is  thought,  and  properly  thought,  to  be  danger, 
as  well  as  luoouvenienoe^  resulting  from  permitting  a 
oar  to  stand  upon  the  tracks  at  any  time  with  brakes 
unset.  It  is  not  necessary,  in  order  to  bold  a  defend- 
ant liable,  so  far  as  this  point  is  concerned,  to  be  able 
to  see  in  advance  all  the  possibilities  of  danger  which 
might  result  from  such  omission.  Accidents  are  con- 
tinually happening,  the  exact  counterpart  of  which 
may  not  tojour  knowledge  have  occurred  before.  That 
is  not  the  test.  If  the  accident  is  of  such  a  nature  that 
its  occurrence  might  reasonably  be  apprehended  from 
the  failure  to  take  the  precaution  in  question,  and  if 
it  did  thus  happen,  then  a  relationship  is  established 
between  such  failure  and  the  cause.  Now  the  direct 
and  immediate  cause  of  this  accident  was  the  car  run- 
ning over  the  plaintiff.  Granted  that  the  plaintiff 
would  not  have  been  run  over  if  he  had  not  first  been 
knocked  off  the  car  by  the  collision  with  the  engine, 
that  only  proves  that  by  the  neglect  of  a  co-employee 
he  was  placed  in  a  dangerous  position,  and  being  thus 
placed,  he  Is  Injured  because  the  car  was  not  supplied 
with  a  brake  In  a  good  condition.  He  was  injured  by 
being  run  over  by  the  oar,  which  was  moving  at  a  time 
when  if  it  had  had  a  brake  in  good  condition  and 
properly  set,  it  would  have  been  stationary.  One  of 
the  dangers  to  be  apprehended  from  a  car  in  motion 
at  a  time  when  it  ought  to  be  stationary  is  that  it 
may  injure  people  by  running  over  them.  It  is  so  ob- 
vious that  there  is  danger  of  some  kind  to  be  appre- 
hended from  leaving  a  single  car  without  the  brakes 
being  set,  even  when  the  car  is  in  the  yard,  that  the 
defendant  proved,  In  this  case,  it  was  the  duty  of  all 
employees  to  set  the  brakes  of  such  a  car,  and  that  if 
the  brakes  were  out  of  order  it  was  the  duty  of  the 
employees  to  **  chock**  the  wheels  of  the  car  thus  left ; 
and  the  defendant  claimed  that  the  failure  to  thus 
'* chock"  the  wheels  of  this  oar  (If  the  brakes  were 
really  in  the  condition  as  charged  by  the  plaintiff, 
which  is  denied)  was  the  negligence  of  a  co-employee 
contributing  to  the  injury,  for  which  it  was  not  re- 
sponsible. The  duty  of  a  brakoman  calls  him  to  situ- 
atlous  of  peril  in  and  about  standing  as  well  as  moving 
oars,  and  this  perfl  Is  of  a  nature  that  Is  recognized  as 
existing  by  the  railroad  authorities,  and  they  have  as- 
sumed to  reduce  It  as  far  as  they  reasonably  can  by 
the  appliance,  among  other  things,  of  brakes;  not 
alone  on  that  account,  but  that  is  one  of  the  objects. 
The  failure  to  have  the  brakes  in  order  may,  under 
these  circumstances,  be  fairly  alleged  as  the  cause  of 
the  accident.  Dec.  28, 1887.  LQly  v.  New  York  Cent, 
A  H.  R.  R.  Co,  Opinion  by  Peckham,  J.  Earl  and 
Finch,  JJ.,  dissent. 

Parties— NON-JOINDER— PLEA  in  abatement.— A 
plea  In  abatement,  which  sets  up  the  non-joinder  of  a 
party  plaintiff  who  was  living  when  the  action  was 
commenced,  is  properly  met  by  evidence  showing  that 
such  party  was  dead  at  the  time  of  the  trial,  when  the 
fact  of  his  death  gives  the  plaintiffs  named  full  right 
to  prosecute  the  action  ns  the  survivors  thereto.  Oot. 
25,  1887.    Oroot  v.  Agens.    Opinion  by  Fiuch,  J. 
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Partition— PARTIES--EBROR  in—effkct  on  de- 
cree.—Code  Civil  Froo.  N.  7.,  9  1588,  provides  that 
no  person  other  that  a  Joint  tenant  or  tenant  in  com- 
mon shall  be  plaintiff  in  an  action  for  partition,  and 
a  tenant  bj  curtesy  must  be  a  party.  Plaintiff,  being 
tenant  by  curtesy  In  a  piece  of  land,  brought  an  ac- 
tion for  partition,  making  all  others  interested  par- 
ties. Held,  that  error  in  making  him  plaintiff,  and 
not  defendant,  was  not  jurisdictional,  and  the  parties 
were  bound  by  the  decree.  Cromwell  v.  Hull.  97  N. 
Y.  209.  Dec.  18,  1887.  Reed  v.  Reed.  Opinion  by 
Dan  forth,  J. 

Partnership  — WHAT  oonstitutes  —  agreement 
WITH  THIRD  PARTr.— A.  and  B.  formed  a  partner- 
ship, each  to  have  an  equal  share  In  the  profits.  B. 
agreed  with  C.  that  the  latter  should  receive  his  share 
of  the  profits,  leaving  it  to  C's  discretion  as  to  what 
part,  not  less  than  one-fifth,  should  be  retained  by  B. 
A.  consented  to  the  arrangement  on  condition  that 
the  terms  should  in  no  way  confiict  with  the  terms  of 
the  copartnership,  nor  invalidate  the  rights  secured 
thereby.  Held,  that  C.  was  not  In  anywise  a  member 
f  the  copartnership.  Dec.  18,  1887.  Rockafeltow  v. 
AiilUr;   Banlis  v.  Same.    Opinion  by  Dan  forth,  J. 

Railroad    companies  —  negligence  —  crossing 

RAILROAD  tracks— DUTY  TO  LOOK— DUTY  OP  BRAKE- 
MAN  TO  GIVE  WARNING.— (1)  In  an  action  for  damages 
caused  by  being  struck  by  an  engine,  the  evidence  es- 
tablished defendant's  negligence,  but  also  showed 
that  plaintiff,  after  passing  the  south  track,  on  which 
a  train  was  standing,  divided  into  two  parts,  although 
he  was  acquainted  with  the  crossing,  and  knew  that 
on  the  northerly  track  trains  were  going  west,  looked 
east,  and  negligently  attempted  to  cross,  while  he 
could  have  discovered  the  approach  of  the  engine. 
Held^  that  plaintiff  could  not  recover.  (2)  The  claim 
that  defendant  was  liable  because  a  brakeman  stand- 
ing on  the  southerly  track,  charged  with  the  duty  of 
coupling  cars  standing  on  that  track,  failed  to  give 
plaintiff  warning  of  the  approach  of  the  engine,  held, 
unfounded,  as  theevidence  failed  to  show  that  he  was 
stationed  there  to  warn  travellers.  Dec.  6,  1887. 
Young  v.  Nevi  York,  L,  E.  &  TT.  Ry.  Co,  Opinion  by 
Earl,  J. 

Will— CONVERSION  op  realty— power  to  sell.— 
By  the  terms  of  a  testator's  will  he  directed  that  his 
executors  should  divide  one-half  of  the  residue  of  his 
estate,  both  real  and  personal,  into  four  equal  parts, 
one  of  which  he  gave  to  his  executors  in  trust  to  re- 
ceive the  profits  to  the  sole  use  of  his  daughter  Anna 
during  her  life,  and  upon  her  death  to  pay  over,  trans- 
fer and  deliver  the  principal  to  her  heirs,  or  to  such 
person  or  uses  as  she  might  appoint.  The  same  pro- 
vision was  made  for  each  of  three  others.  The  other 
one-half  it  was  provided  should  be  divided  In  four 
equal  parts,  and  to  each  of  the  daughters  he  gave  and 
bequeathed  one  part;  and  it  was  further  provided 
that  all  advancements  should  be  deducted  from  the 
sum  bequeathed.  Testator  empowered  his  executors, 
for  the  purpose  of  carrying  the  will  into  effect,  to  sell 
real  estate  as  they  in  their  discretion  may  deem  best. 
Held,  that  the  will,  construing  all  Its  terms  together, 
contained  an  imperative  direction  to  sell  real  estate, 
and  was  an  equitable  conversion  of  the  property  into 
personalty,  and  that  in  an  action  for  partition,  the  Is- 
sue of  one  of  the  daughters,  having  no  interest  in  the 
property  as  realty,  was  not  a  proper  party.  Deo.  18, 
1887.    Delqfleld  v.  Barlow,    Opinion  by  Barl,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

MaSTSB  AND  SERVANT— CONTRIBUTORY  NEGLIGENCE 
-KNOWLEDGE  OF  CHARACTER  OF  FELLOW-BERVANT— 


BURDEN  OF  PROOF.— (I)  In  an  action  by  an  employee 
against  a  railroad  company  for  injuries,  it  appeared 
that  the  injury  was  caused  by  the  carelessness  and 
recklessness  of  an  engineer,  who  under  the  influence 
of  a  violent  temper  was  in  the  habit  of  acting  reck- 
lessly, to  the  danger  of  his  co-employees;  that  the 
company  knew  of  the  character  of  the  engineer;  that 
plaintiff  had  been  in  the  employ  of  the  company  with 
this  engineer  only  a  week.  Held,  that  whether  the 
failure  of  the  plaintiff  to  refuse  to  work  amounted  to 
negligence  on  his  part  was  a  question  for  the  jury  to 
decide  from  all  the  circumstances  in  the  case.  (2)  In 
an  action  against  a  railroad  company  for  injurlea  to 
an  employee,  the  court  charged  the  jury  that  the  de- 
fendant, having  alleged  contributory  negligence  on 
the  part  of  the  plaintiff,  it  must  be  established  by  a 
clear  preponderance  of  evidence  to  warrant  a  jury  In 
finding  it.  Held,  that  the  instruction  was  a  proper 
statement  of  the  law,  and  in  no  way  calculated  to  mis- 
lead the  jury  Into  assuming  that  they  must  look  for 
the  proof  of  contributory  negligence  only  in  the  evl- 
»dence  adduced  by  the  defendant.  Dec.  19,  1887. 
NortJiem  Pac,  R.  Co,  v.  Marea,  Opinion  by  Mat- 
thews, J. 

Will— REMAINDER— DEATH    OF    LIFE-TENANT    BS- 

FORE  TITLE  VESTED.— Testator  bequeathed  the  income 
from  his  estate  to  his  wife,  and  at  her  death  to  his 
sisters,  if  living,  and  on  their  death  to  be  divided 
among  three  charitable  institutions.  Held,  that  the 
death  of  the  sisters  before  the  testator  did  not  defeat 
the  remainder  to  the  charities  designated  by  the  tes- 
tator, but  it  vested  in  them  upon  the  death  of  the 
widow.  In  support  of  the  proposition  that  the  be- 
quest to  the  defendants  must  fall  with  that  to  Ann 
Smith  and  Eieonora  Cuiliimings  Robison,  counsel  for 
the  appellants  rely  upon  the  rule  laid  down  by  Mr. 
Jarman  in  the  following  language:  **  When  a  contin- 
gent particular  estate  is  followed  by  other  limitations 
a  question  frequently  arises  whether  the  contingency 
affects  such  estate  only,  or  extends  to  the  whole  se- 
ries. The  rule  In  these  cases  seems  to  be,  that  If  the 
ulterior  limitations  be  immediately  consecutive  on 
the  particular  estate  In  unbroken  continuity,  and  no 
intention  or  purpose  is  expressed  with  reference  to 
that  e8tate,in  contradistinction  of  the  others,t he  whole 
will  be  considered  to  hinge  on  the  same  contingency; 
and  that  too,  although  the  contingency  relate  person- 
ally to  the  object  of  the  particular  estate,  and  there- 
fore appear  not  reasonably  applied  to  the  ulterior  lim- 
itations. Thus  where  an  estate  for  life  is  made  to  de- 
pend on  the  contingency  of  the  object  of  It  being 
alive  at  the  period  when  the  preceding  estates  deter- 
mine, limitations  consecutive  on  that  estate  have  been 
held  to  be  contingent  on  the  same  event  for  want  of 
something  in  the  will  to  authorize  a  distinction  be- 
tween them.*'  IJarm.  Wills  (5th  Am.  ed.,  Bigelow), 
*831.  But  the  rule  referred  to  is  one  of  construction 
merely,  and  Intended  only  as  a  formula  for  the  pur- 
pose of  classifying  cases  in  which  the  meaning  is  gath- 
ered from  the  language  of  the  testator  expressing  such 
intention,  and  is  not  to  be  applied  to  instances  In 
which  it  appears  that  the  contingency  Is  restricted  to 
the  immediate  estate.  The  same  author  divides  those 
instances  into  two  other  classes:  *' First.  Where  the 
words  of  contingency  are  referable  to  and  evidently 
sprung  from  an  intention  which  the  testator  has  ex- 
pressed in  regard  to  that  estate  by  way  of  distinction 
from  the  others.  Secondly.  The  contingency  is  re- 
stricted to  the  particular  estate  with  which  it  stands 
associated,  where  the  ulterior  limitations  do  not  fol- 
low such  contingent  estate  in  one  uninterrupted  se- 
ries in  the  nature  of  remainders,  but  assume  the  form 
of  substantive  independent  gifts.'*  Id.  831,  832.  Un- 
der the  second  of  these  classes  is  ranged  the  case  of 
Boosey  v.  Gardener,  5  De  Gex,  M.  &  Q.  122.    In  that 
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case  the  testator  bequeathed  to  his  two  sisters  the  in- 
terest of  his  loiifc  annuities  for  their  lives,  aud  in  case 
of  one  or  both  of  their  deaths  before  his,  he  gave  the 
whole  interest  in  long^  annuities  to  his  brother  for 
life;  at  his  death  (that  is,  the  death  of  the  brother) 
the  testator  gave  half  of  the  capital  to  his  niece,  A., 
his  brother^s  daughter,  to  help  to  bring  her  up,  till  she 
attained  the  age  of  twentj-one,  then  to  receive  half 
the  capital;  likewise  the  testator  bequeathed  to  his 
nephew,  8.,  his  brother's  son,  if  not  further  family, 
his  other  half ;  in  case  of  further  family  to  be  divided 
betweeu  them,  not  dividing  the  half  left  to  A.  It  was 
held  by  Turner,  L.  J.,  that  the  bequest  to  the  niece 
aud  nephew  was  not  contingent  upon  the  death  of  the 
sisters  in  the  testator's  life-time,  although  the  preoed- 
iug  estate  for  life  to  the  brother  was.  But  little  aid 
however  in  such  cases  is  to  be  derived  from  a  resort 
to  formal  rules,  or  a  consideration  of  judicial  deter- 
minations in  other  oases  apparently  similar.  It  is  a 
question  in  each  case  of  the  reasonable  interpretation 
of  the  words  of  the  particular  will,  with  a  view  of  as- 
certaining through  their  meaning  the  testator's  in- 
tention. In  applying  this  principle  the  Supreme  Ju- 
dicial Court  (A  Massachusetts,  in  the  case  of  Metcalf 
T.  Framingham  Parish,  128  Mass.  370,  374,  speaking  by 
Gray,  C.  J.,  said:  "The  decision  of  this  question 
doubtless  depends  upon  the  intention  of  the  testator, 
aa  manifested  by  the  words  that  he  has  used,  and  an 
omission  to  express  his  intention  cannot  be  supplied 
bj  conjecture;  but  if  a  reading  of  the  whole  will  pro- 
daoea  a  conviction  that  the  testator  must  necessarily 
have  intended  an  interest  to  be  given  which  is  not 
bequeathed  by  express  and  formal  words,  the  court 
must  supply  the  defect  by  implication,  and  so  mould 
the  language  of  the  testator  as  to  carry  into  effect,  so 
far  as  possible,  the  Intention  which  it  is  of  opinion 
that  he  has  on  the  whole  will  sufiQoiently  declared. 
Person  ▼.  Dodge,  23  Pick.  287;  Towns  v.  Wentworth, 
11  Moore  P.  C.  528;  Abbott  v.  Middleton,  7  H.  L.  Cas. 
68;  Greenwood  v.  Greenwood,  5 Oh.  Div.  964."  Look- 
ing into  the  present  will  therefore  for  that  purpose, 
we  find  it  evident  that  the  testator  did  not  intend  by 
the  third  subdivision  of  his  will  to  give  to  his  widow 
an  interest  in  his  estate  beyond  her  life.  This  conclu- 
sion is  not  based  on  any  distinction  between  a  be- 
quest of  the  income  of  the  estate  and  a  bequest  of  the 
body  of  the  estate  itself;  nor  do  we  lay  any  stress  on 
the  declaration  of  that  clause,  '^she  having  the  right 
to  spend  the  same,  but  not  to  have  it  accumulate  for 
her  heirs,"  although  that  language  does  afford  an 
indication  in  support  of  the  conclusion.  But  what- 
ever force,  standing  by  itself,  the  third  subdivision 
may  have,  it  is  clear  that  the  testator  intended,  in  the 
event  that  his  sister,  Ann  Smith,  and  Eleonora  Cum- 
mings  Robison  should  survive  both  himself  and  his 
wife,  that  they  should  have  an  estate  for  life,  begin- 
ning at  the  death  of  his  widow.  That  would  neces- 
sarily limit  the  widow's  estate  to  her  own  life.  But 
as  the  estate  given  by  the  fourth  clause  to  Ann  Smith 
and  Eleonora  Cummlngs  Robison  for  their  lives  was 
contingent  on  the  event  that  one  or  the  other  of  them 
should  be  living  at  the  death  of  the  wife,  the  question 
remains  whether  that  contingency  also  entered  into 
the  bequest  in  remainder  to  the  defendants.  The 
fact  that  Ann  Smith  and  Eleonora  Cummlngs  Robi- 
son died  before  the  testator,  whereby  the  legacy  to 
them  lapsed  altogether,  is  not  material,  because  if 
property  be  limited  upon  the  death  of  one  person  to 
another,  and  the  first  donee  happen  to  predecease  the 
testator  the  gift  over  would  of  course  take  effect,  not- 
withstanding the  failure,  by  lapse,  of  the  prior  gift. 
And  this  applies  also  whether  the  gift  over  of  the  leg- 
aey  or  share  Is  to  take  effect  on  the  death  of  the  prior 
legatee  generally,  or  on  the  death  under  particular 
oiroamstanoes,  and  whether  the  legacy  be  Immediate 


or  in  remainder.  It  was  so  held  in  Willing  v.  Baine, 
8  P.  Wms.  113,  where  the  bequest  was  to  A.,  but  If  he 
died  under  21,  to  B.  In  Humberstone  v.  Stanton,  1 
Yes.  &  B.  388,  it  was  said :  **  It  seems  formerly  to  have 
been  a  question  whether  a  bequest  over,  in  case  of  the 
death  of  the  legatee  before  a  certain  period,  could  take 
effect  where  he  died  during  the  testator's  life,  though 
before  the  period  specified.  In  the  case  of  Willing  y- 
Baine  legacies  were  given  to  children,  payable  at  their 
respective  ages  of  twenty-one,  and  if  any  of  them 
died  before  that  age,  the  legacy  given  to  the  person  so 
dying  to  go  to  the  survivors.  One  having  died  under 
twenty-one  in  the  life  of  the  testator,  it  was  contended 
that  his  legacy  lapsed,  and  did  not  go  over  to  the  sur- 
vivors." The  argument  was  that  the  bequest  over 
could  not  take  place,  as  ''there  can  be  no  legacy  un- 
less the  legatee  survives  the  testator,  the  will  not 
speaking  until  then;  wherefore  this  must  only  be  in- 
tended where  the  legatee  survives  the  testator,  so 
that  the  legacy  vests  in  him,  and  then  he  dies  before 
the  age  of  twenty-one.  It  was  however  held,  and  is 
now  settled,  that  in  such  case  the  bequest  over  takes 
place."  It  follows  therefore  that  unless  it  appear  on 
the  face  of  the  will  that  the  gift  to  the  defendants  was 
not  intended  to  take  effect  unless  the  prior  gift  to 
Ann  Smith  and  Eleonora  Cummlngs  Robison  took  ef- 
fect, the  former  must  be  considered  as  taking  effect 
in  place  of  and  as  a  substitute  for  the  prior  gift  which 
by  reason  of  the  contingency  has  failed.  The  scheme 
and  intention  therefore  of  the  present  will  seems  to 
us,  considering  the  third  and  fourth  subdivisions  to- 
gether, to  be  this:  An  estate  for  life  to  the  testator^s 
widow;  an  estate  over  for  life  to  Ann  Smith  and 
Eleonora  Cummlngs  Robison,  contingent  on  one  of 
them  surviving  the  widow,  with  the  ultimate  re- 
mainder in  fee  as  to  the  real  estate,  aud  absolutely  as 
to  the  personalty,  in  the  defendants.  The  language 
of  the  contingency  in  the  fourth  clause,  in  our  opin- 
ion, affects  only  the  intermediate  life-estate  of  Ann 
Smith  and  Eleonora  Cummlngs  Robison,  it  being,  we 
think,  the  plain  intention  of  the  testator  to  give  to  his 
widow  the  estate  in  question  only  for  her  life,  and  not 
to  die  intestate  as  to  any  portion  of  the  estate,  and  to 
limit  the  contingency  only  to  the  gift  to  Ann  Smith 
and  Eleonora  Cummlngs  Robison.  It  is  true  that  the 
ultimate  gift  to  the  defendants  is  described  as  com- 
mencing''at  their  death,"  that  is,  at  the  death  of 
Ann  Smith  and  Eleonora  Cummlngs  Robison;  but 
that  language  is  evidently  used  only  as  indicating  the 
expectation  of  the  testator,  which  he  would  naturally 
indulge,  that  the  beneficiaries  named  would  live  to  re 
ceive  the  gift  intended.  C'Ortainly  those  words  are 
not  to  be  construed  so  as  to  require  that  the  gift  to 
the  defendants  shall  take  effect  at  the  death  of  Ann 
Smith  and  Eleonora  Cummlngs  Robison,  irrespectively 
of  the  prior  decease  of  the  widow.  The  limitations 
in  the  two  subdivisions  of  the  will  are  to  be  taken  In 
connection  with  each  other  as  a  complete  disposition 
in  the  mind  of  the  testator  of  his  estate,  giving  to  the 
widow  an  estate  for  life,  with  an  estate  over  for  life 
to  Ann  Smith  and  Eleonora  Cummlngs  Robison,  con- 
tingent upon  one  or  the  other  of  them  surviving  the 
widow,  with  the  ultimate  remainder  to  the  defend- 
ants. Dec.  19, 1887.  Robison  v.  Female  Orphan  Asy^ 
Uim  of  Portland,    Opinion  by  Matthews,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CIS  I  ON 8. 

AssiTMPsriv-PRrviTr— GOODS  ordered  of  one  and 

SUPPLIED    BY    ANOTHER  —  NOTICE.—  Where    gOOds 

ordered  of  one  person  are  supplied  by  another,  the 
acceptance  and  ase  of  the  goods,  without   notice  that 
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tbej  iiave  been  so  lupplied,  will  uot  create  that  privity 
of  ooDtraot  between  the  person  ordering  tbe  goods  and 
tbe  person  supplying  them  which  is  essential  to  sup- 
port an  implied  assumpMit;  but  it  is  not  essential  that 
notice  be  given  before  delivery.  If  it  is  given  before 
tbe  goods  are  appropriated  or  oonvertedi  it  will  be 
sufficient;  and  where  such  notice  is  given  by  letter, 
or  upon  the  face  of  the  invoice,  the  party  receiving  the 
goods  cannot  escape  liability  upon  the  ground  that  he 
did  not  see  the  notice  because  of  his  own  inattention, 
or  that  of  his  agent.  It  may  be  conceded  that  if  the 
appellant,  Barnes,  had  filled  the  order  without  at  the 
same  time  giving  notice  that  the  order  was  filled  by 
him,  and  not  by  Perry,  to  whom  it  was  sent,  there 
could  have  been  no  recovery,  ^ven  though  the  defend- 
ant received  and  appropriated  the  goods.  In  that 
event  one  of  the  indispensable  elements  of  a  contract 
—  the  mutual  assent  of  contracting  parties  —  would 
have  been  absent.  To  support  a  recovery  for  goods 
sold  and  delivered,  there  must  have  been  a  contract, 
either  express  or  implied,  between  the  person  who 
ordered  and  the  one  who  supplied  the  goods.  Where 
goods  ordered  of  one  person  are  supplied  by  another, 
the  acceptance  and  use  of  the  goods,  without  notice 
that  they  have  been  so  supplied,  will  not  create  that 
privity  of  contract  k>etweeu  the  person  ordering  the 
goods  and  the  one  Who  thus  supplies  them  which  is 
essential  to  support  an  implied  aaaumpsU,  Hills  v. 
Snell,  104  Mass.  178;  Ice  Co.  v.  Potter,  128  id.  28; 
Boulton  V.  Jones,  2  Hurl,  k  N.  584.  The  right  of  a 
party  to  select  his  own  patrons,  or  to  determine  with 
whom  he  will  deal,  cannot  be  frustrated  by  a  mere  in- 
terloper who  fills  an  order,  never  sent  to  nor  intended 
for  him,  without  the  knowledge  or  consent  of  the 
person  to  whom  the  goods  are  supplied.  It  Is  not 
essential  however  that  notice  be  given  before  the 
goods  are  delivered.  If  the  person  ordering  the  goods 
receives  notice  before  the  goods  are  appropriated  or 
converted,  that  they  have  been  furnished  by  another, 
and  is  also  notified  that  they  are  furnished  upon  such 
terms  as  import  that  the  person  supplying  the  goods 
contemplated  a  sale  upon  terms  stated,  and  the  person 
who  sent  the  order  afterward  receives  and  appropri- 
ates them,  he  thereby  assents  to  and  ratifies  the  fill- 
ing of  the  order,  and  such  assent  and  ratification  re- 
late back,  and  give  the  order  the  same  effect  as  If  it 
had  been  originally  given  to  the  person  who  filled  it. 
Orcutt  V.  Nelson,!  Gray,  636;  Mudge  v.  Oliver,  1 
Allen,  74;  Wellauer  v.  Fellows,  48  Wig.  105;  4  N.  W. 
Rep.  114.  The  appellant  testified  that  he  sent  a  letter 
inclosing  an  invoice  of  the  goods,  which  stated  upon 
its  face  the  terms  upon  which  they  were  furnished, 
and  the  credit  given  on  account  of  the  transaction 
with  Perry.  He  also  testified  that  he  explained  in  the 
letter  in  which  the  invoice  was  inclosed  tbe  circum- 
stances under  which  he  filled  the  order.  The  appellee 
admits  that  he  received  the  invoice  at  or  about  the 
time  be  received  the  goods.  He  does  not  deny  that 
he  received  the  letter.  It  is  not  enough  that  through 
his  inattention.  Induced  by  the  fact  that  he  sent  the 
order  to  Perry,  he  failed  to  observe  what  was  patent 
upon  the  face  of  the  letter  and  invoice;  nor  does  it 
make  any  difference  that  the  letter  and  invoice  were 
received  by  his  clerk  or  agent,  and  not  by  himself. 
The  appellee  cannot  impose  the  consequences  of  his 
negligence,  or  that  of  his  agent,  upon  the  appellant, 
who  exercised  all  the  caution  that  was  reasonably 
possible  under  the  circumstances.  The  appellant 
having  filled  the  order  In  good  faith,  and  having  given 
notice,  which  the  appellee  received  before  he  ap- 
propriated the  goods,  the  latter  cannot  now  throw 
the  loss,  which  could  have  happened  only  through  his 
inattention  on  the  appellant.  Ind.  Sup.  Ct.,  Dec.  7, 
1887.  Bonies  v.  Shoemaker.  Opinion  by  Mitchell,  C.  J. 


InSURANOB—ACCIDBNT— DEATH  BY  INHALING  OAR. 

— (1)  An  accident  insurance  policy  was  taken  out  by 
plaintiff,  and  afterward  the  insured  was  found  dead 
in  his  bed  in  a  hotel.  His  death  was  caused  by  Inhal- 
ing coal  gas.  The  policy  of  Insurance  contained  a 
clause  to  the  effect  that  no  recovery  could  be  bad  upon 
the  policy  unless  it  was  established  by  clear  and  posi- 
tive proof  that  the  death  of  insured  was  **  caused  by 
external,  violent  and  accidental  means,**  or  where 
death  was  caused  by  taking  "  poison,  or  by  the  con- 
tact with  poisonous  substances.**  Much  testimony  bj 
chemists  was  given  as  to  whether  coal  gas  was  a  poi- 
son or  poisonous  substance,  and  tbe  testimony  was 
somewhat  confiicting.  The  court  refused  to  instniot 
the  jury  that  inhaling  coal  gas  was  a  taking  of  poi- 
son, if  they  believed  coal  gas  to  be  a  poisonous  sob- 
stance  which,  when  Inhaled,  destroyed  life.  Held,  not 
error.  (2)  An  accident  insurance  policy  contained  a 
clause  that  **  the  benefits  shall  not  extend  to  any  bod- 
ily injury  of  which  there  shall  be  no  external  and 
visible  signs  upon  the  body  of  the  insured.**  The  evi- 
dence showed  that  the  body  of  the  insured,  when 
found,  had  liloody  froth  at  the  mouth,  and  spots  of 
blood  upon  tbe  face  and  breast,  and  red  spots  on  the 
body.  The  defendant  asked  the  court  to  instruct  the 
jury  that  if  there  were  no  visible  signs  of  injury  upon 
the  body  of  insured  except  the  froth  and  red  spots,  It 
did  not  constitute  visible  and  external  signs  of  Injury. 
Held,  that  this  was  a  question  of  fact,  properly  deter- 
minable by  the  jnry,  and  the  instruction  was  rightly 
refused.  Va.  Sup.  Ct.,  Nov.  17, 1887.  United  States 
Mutual  Accident  Association  v.  Newman,  Opinion  by 
Lacy,  J. 

Master  and  servant— railroad  companies— not 
required  to  fence  track— danger  of  cattle  on 
TRACK.— Railroad  corporations  have  the  right,  in  the 
absence  of  a  duty  imposed  by  statute  or  contract,  to 
fence  their  roads  or  not,  and  to  construct  their  road- 
beds in  respect  to  carves  and  grades  as  they  see  fit. 
And  where  a  fireman  on  a  railroad  train  has  been 
over  the  road,  and  had  opportunity  to  learn  the  char- 
acter of  the  road  as  to  curves,  grades  and  fences,  and 
that  of  the  country  traversed,  and  its  use  for  pastur- 
age, but  continues  in  his  employment  witnout  objec- 
tion, be  assumes  all  risk  arising  from  the  unfenced 
condition  of  the  road,  and  consequent  danger  of  en- 
countering cattle  on  the  track,  or  from  the  peculiari- 
ties of  the  road-bed  as  to  grades  and  curves.  The 
rule  which  we  have  expressed  may  be  considered  as 
settled.  In  Sweeney  v.  Railroad  Co.,  67  Cal.  15,  tbe 
plaintilTs  husband,  acting  as  conductor,  was  killed 
under  circumstances  similar  to  those  under  which  the 
plaintiff  in  the  case  at  bar  was  injured.  An  instruc- 
tion was  approved  which  was  given  by  the  court  be- 
low in  these  words:  **  If  I  understand  the  position  of 
the  plaintifl"s  counsel,  it  is  this:  That  the  defendant 
failed  in  its  duty  to  its  employees  by  not  fencing  its 
railroad  track;  that  it  was  negligent  in  this  respect, 
and  the  death  of  Sweeney  is  due  directly  to  this  neg- 
ligence, and  that  to  an  action  of  this  kind  it  is  no  de- 
fense that  Sweeney  had  full  knowledge  of  this  par- 
ticular negligence,  and  equally  with  the  defendant 
well  knew  the  danger  that  might  flow  therefrom ;  in 
other  words,  that  a  risk  cannot,  under  any  circum- 
stances, be  naturally  incident  to  the  employment  If 
it  be  incurred  through  the  negligence  or  want  of  care  on 
the  part  of  the  employer.  This,  as  it  seems  to  me,  is 
stretching  the  principle  beyond  its  legitimate  limits. 
As  I  understand  it,  one  may  engage  in  and  conduct  a 
dangerous  business,  provided  it  be  one  not  prohibited 
bylaw,  and  to  assist  him  may  employ  another  without 
incurring  a  responsibility  to  such  employee  for  inju- 
ries sustained  In  such  hszardous  business,  provided 
the  danger  or  risk  be  equally  known   to  both.    In 
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sooh  Oftse  the  servant  voliiiitarilj  entering  upon  au 
emplojmeut,  the  dangers  and  hazards  of  whioh  are 
well  known  to  him,  must  be  held  to  have  assumed  the 
oonsequenoes  of  such  risks."  In  Fleming  v.  Rail- 
way Co.,  27  Minn.  Ill,  the  plaiutilTs  intestate  was 
acting  as  fireman  in  operating  the  defendant's  road, 
and  was  killed  under  ciroumsfances  similar  to  those 
Qiider  which  the  plaintiff  in  the  case  at  bar  was  in- 
jured. A  recoverj  was  sought  under  a  statute  which 
pmvides  that  ''any  company  or  corporation  operating 
a  line  of  railroad  in  this  State,  and  which  company  or 
corporation  has  failed  or  neglected  to  fence  said  road, 

*  *  *  shall  hereafter  be  liable  for  all  damages 
Bostained  by  any  person  in  consequence  of  jiuch  fail- 
ure or  neglect.*'  It  was  held  that  the  plaintiff  could 
not  recover  under  the  statute.  The  court  said:  '*If 
tbe  servant  enters  upon  and  continues  in  the  service 
of  tbe  company  with  knowledge  of  theniisuitableness 
and  inadequacy  of  the  instrumentalities  furnished  for 
tbe  operation  of  the  road,  it  is  his  own  negligence, 
and  he  assumes  the  risk  of  the  service  as  he  finds  it. 

♦  *  «  The  power  of  an  employee  to  assume  the 
known  risks  of  his  employment,  and  the  consequent 
exemption  of  the  master  in  such  cases,  is  well  settled 
in  law."  In  1  Redf.  Railr.  492,  the  author  states  the 
rule  as  follows :  *' Railways  are  not  bound  to  main- 
tain fences  upon  their  road  so  as  to  make  them  liable 
to  their  own  servants  for  injuries  happening  In  conse- 
quence of  the  want  of  such  fences ;  and  where  tbe 
statutes  makes  them  liable  for  all  injuries  done  to  cat- 
tle by  their  agents  or  instruments  until  they  fence 
their  road  the  liabiliy  extends  only  to  the  owners  of 
such  cattle,  and  this  liability  is  the  only  one  in- 
curred." Iowa  Sup.  Ct.,  Oct.  28, 1887.  PaUon  v.  Cen- 
tral loiDa  Ry,  Co,  Opinion  by  Adams,  C.  J.  Beck,  J., 
dissenting. 

NbOUOXNCB  —  ACTION  FOB  DEATH  —  OON80IOU8 
BfJFFERlSQ    OF    DBOBASBD    —   NOMINAL     DAMAGES.— 

Where  the  body  of  deceased  was  not  found  until  some 
minutes  after  the  accident  which  caused  his  death,  at 
which  time  he  was  alive  but  unconscious,  heldt  that  as 
there  was  no  direct  evidence  of  conscious  suffering  on 
the  part  of  the  deceased,  a  ruling  that  his  administra- 
trix was  entitled  to  recover  only  nominal  damages  was 
correct.  There  was  no  evidence  of  any  expenses  or 
loss  incurred  before  death  by  reason  of  the  accident, 
which  in  itself  might  afford  ground  for  substantial 
damages.  Bancroft  v.  Railroad  Corp.,  11.  Allen,  84. 
Tbe  question  Is  as  to  the  correctness  of  the  latter  rul- 
ing. The  plaintiff  deems  these  rulings  inconsistent 
each  with  the  other.  We  do  not  perceive  the  incon- 
sistency. Instantaneous  death,  and  the  absence  of 
conscious  suffering  after  a  fatal  injury,  are  rt^dily 
distinguishable,  and  have  been  distinguished  in  our 
decision.  The  continuance  of  life  after  the  accident, 
and  not  insensibility  or  want  of  consciousness,  is  tbe 
test  by  which  it  is  determined  whether  a  cause  of 
sctlon  survives.  Hollenbeok  v.  Railroad  Co.,  0  Cush. 
478.  But  as  the  administratrix  can  only  recover  such 
damages  as  she  can  show  were  sustained  by  her  intes- 
tate, if  he  became  instantly  insensible,  and  so  re- 
mained autil  his  death,  nothing  could  be  recovered 
for  any  physical  or  mental  suffering  sustained  by  him. 
Nothing  can  be  recovered  by  the  administratrix  on 
account  of  the  death,  which  subsequently  ensues. 
Bancroft  V.  Railroad  Corp.,  11  Allen,  84.  In  Kennedy 
V.  Sugar  Refinery,  125  Mass.  90,  where  the  intestate 
fell  from  a  platform  twenty  feet  in  height,  became  un- 
conscious on  striking  the  ground,  and  in  one  aspect  of 
the  evidence  remained  so  until  his  death,  the  plaintiff 
was  allowed  at  the  trial  by  the  judge  at  nisi  prius,  to 
recover  for  mental  suffering  endured  during  his  fall. 
It  was  held  in  this  court  that  the  burden  of  proof  was 
upon  the  plaintiff  to  show  that  her  intestate  actually 


endured  mental  suffering  during  the  fall,  before  he 
could  recover  damages  on  that  account;  that  as  no 
proof  was  furnished  of  any  mental  suffering  during  the 
fall,  and  as  the  question  whether  he  did  suffer  mental 
terror  or  distress  was  purely  a  imatter  of  conjecture, 
no  damages  could  be  recovered  on  that  account. 
Whether  the  person  injured  endured  conscious  suffer- 
ing has  sometimes  depended  upon  the  question 
whether  his  death  was  Instantaneous,  but  the  two  in- 
quiries are  distinct.  Corcoran  v.  Railroad  Co.,  188 
Mass.  607;  Tully  v.  Railroad,  134  id.  499;  Riley  v. 
Railroad  Co.,  135  id.  292.  That  an  adequate  cause  of 
the  intestate's  death,  and  one  which  must  be  held  to 
have  produced  it,  is  found  in  the  crushing  of  his  body, 
and  disruption  of  his  bowels,  must  be  conceded. 
Viewed  in  the  most  favorable  light  for  the  administra- 
trix this  certainly  falls  to  show  any  conscious  pain  or 
suffering  on  the  part  of  the  intestate.  When  found, 
although  breathing,  he  was  unconscious.  Upon  this 
state  of  facts,  even  if  It  were  possible  that  there  was 
some  brief  conscious  suffering,  evidence  of  it  is  not 
afforded,  and  it  is  left  purely  conjectural.  The  pre- 
siding judge  did  not  undertake  to  say,  as  the  plaintiff 
urges,  that  because  ten  minutes  after  the  accident  the 
victim  of  it  could  not  speak,  and  was  unconscious,  he 
might  not  have  passed  into  that  condition  after  brief 
but  terrible  suffering,  but  said  In  substance,  that  the 
case  did  not  afford  evidence  that  he  had  suffered  con- 
sciously. This  was  correct.  The  plaintiff  urges  that 
the  case  at  bar  strongly  resembles  Nourse  v.  Packard, 
138  Mass.  807,  but  the  evidence  here  wanting  was 
afforded  in  that  case.  The  dead  body  of  the  intestate 
was  there  found  under  a  heap  of  loose  grain.  There 
was  expert  testimony  that  he  died  from  suffocation, 
and  that  a  person  situated  as  he  was  would  retain 
consciousness  from  three  to  five  minutes.  It  was  a 
reasonable  conclusion  that  he  lived  in  a  state  of  con- 
scious suffering  for  a  few  minutes  after  the  fall  of  the 
grain  upon  him,  which  caused  his  death.  Mass.  Sup. 
Jud.  Ct.,  Nov.  28,  1887.  Mtdchey  v.  Wa$hhum  Car^ 
Wheel  Co,    Opinion  by  Devens,  J. 

Negotiable  instruments  —  action  at  law  on 
LOST  NOTE— AVBKMBNT  OF  LOSS.— The  loser  of  a  nego- 
tiable instrument  can  recover  in  an  action  at  law 
against  the  maker*8  administrator,  upon  proof  that 
defendant  can  pay  it  without  the  hazard  of  being  re- 
quired to  pay  it  a  second  time,  and  an  averment  of 
the  loss  of  the  note  Is  not  necessary.  There  is  a  con- 
flict of  decision  on  the  question.  The  English  doc- 
trine is  that  the  only  remedy  on  a  lost  negotiable  note 
or  bill  is  in  equity,  the  reason  alleged  being  that  the 
maker,  upon  paying  the  note,  is  entitled  to  have  it 
surrendered  to  him  for  his  protection  against  suit 
thereon  by  any  other  person  coming  Into  possession 
of  it,  and  a  court  of  equity  can  afford  protection  by 
exacting  an  indemnity  bond,  whereas  a  court  of  law 
cannot.  In  this  country  the  English  doctrine  has 
been  adopted  in  several  States,  but  in  others  it  has 
been  materially  modified  or  rejected.  In  this  State, 
in  Aborn  ▼.  Bos  worth,  1  R.  I.  401.  which  was  an  ac- 
tion on  a  bill  of  exchange  lost,  tried  to  the  jury  in 
1850,  this  court  instructed  the  jury  that  the  drawee 
was  entitled  to  recover  upon  proof  either  that  the  bill 
was  destroyed  or  surrendered,  or  so  indorsed  that  do 
third  person  could  recover  it.  The  counsel  for  the 
defendant  disparages  the  authority  of  this  case,  be- 
cause it  was  determined  at  nial  prius;  but  it  should 
be  remembered,  that  at  the  time  it  was  tried,  the  full 
court  were  required  to  sit  in  the  trial  of  cases  to  the 
jury,  and  the  court,  when  so  sitting,  was  accustomed 
to  listen  to  very  thorough  discussions  of  legal  ques- 
tions on  both  principle  and  precedent.  We  think  that 
the  case  has  been,  and  should  continue  to  be  accepted 
as  settling  the  law,  so  far  as  it  goes,  for  this  State. 
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The  groand  of  decision  was  that  the  loser  is  entitled 
to  recover  in  an  action  against  the  maker,  whenever 
the  recovery  will  pat  the  maker  in  no  worse  position 
than  he  would  have  been  if  the  loss  had  not  occurred. 
The  averment  here  is  that  the  note  was  lost  after  in- 
dorsement, but  also  after  maturity.  The  averment  of 
the  loss  was  not  necessary  to  the  maintenance  of  the 
action,  and  in  our  opinion  it  is  competent  for  the 
plaintiff  to  prove,  not  only  the  loss,  but  also  the  de- 
struction of  the  note.  2  Pars.  Notes  A  B.  809.  In 
Peabody  v.  Denton,  2  Gall.  851,  the  note  was  lost  after 
maturity,  and  in  action  thereon  by  the  indorsee 
against  the  maker,  tried  eighteen  years  after  the  loss, 
the  court  held«  that  after  so  great  a  lapse  of  time,  it 
was  incumbent  on  the  defendant  to  show  either  that 
the  iH>te  existed  or  had  been  demanded  of  him,  or 
that  it  must  otherwise  l>e  presumed  that  no  demand 
would  ever  be  made.  In  the  case  at  bar,  for  any  thing 
that  is  averred,  the  note  may  have  been  lost  thirty 
years  ago.  In  Swift  v.  Stevens,  8  Conn.  431,  the  note 
disappeared  some  six  years  before  the  trial.  The 
cashier  of  a  bank  to  whom  it  had  been  delivered  for 
safe-keeping,  testified  that  he  had  made  diligent 
search  for  it,  but  was  unable  to  find  it;  that  he  had 
never  delivered  it  to  any  person ;  and  that  he  verily 
belived  it  had  been  accidentally  destroyed,  and  on 
motion  for  new  trial  after  verdict  for  the  plaintiff  the 
court  held  that  the  evidence  was  proper  to  go  to  the 
jury  to  prove  the  destruction  or  non-existence  of  the 
note.  The  circumstances  in  the  case  at  bar,  for  any 
thing  that  appears,  may  be  equally  or  more  cogent  to 
prove  the  destruction  or  non-existence  of  the  note. 
Moreover  all  that  is  required  to  entitle  the  plaintiff  to 
recover  is  proof  that  the  defendant  can  pay  the  note 
without  the  hazard  of  being  required  to  pay  it  a  sec- 
ond time.  Accordingly  it  has  been  held  that  the  loser 
is  entitled  to  recovery  when  any  future  action  on  the 
note  will  be  barred  by  the  statute  of  limitations.  Tor- 
rey  v.  Foss,  40  Me.  74;  Moore  v.  Fall,  42  id.  450.  Any 
future  action  on  this  note  would  be  barred,  so  far  as 
appears,  and  if  so,  the  defendant  will  be  protected. 
R.  I.  Sup.  Ct.,  Oct.  14,  1887.  Adatns  v.  Baker.  Opin- 
ion by  Durfee,  C.  J. 

NCJISANOB— CONTINUING— RBCOVBBT  NOT  A  BAB  TO 

SUB8BQCTBNT  AOTiON.— Where  a  nuisance  is  a  contina- 
ing  one,  in  consequence  of  which  damages  are  sus- 
tained, a  recovery  is  limited  to  damages  which  may 
have  accrued  before  the  action  is  brought,  and  one  ac- 
tion is  not  a  bar  to  a  second  action  brought  for  dam- 
ages thereafter  sustained.  This  action  was  brought  to 
recover  damages  for  a  bridge,  alleged  to  have  been 
negligently  and  unlawfully  constructed  by  the  plain- 
tiff in  error  across  the  Platte  river,  so  as  to  form  an 
unlawful  obstruction  and  create  a  nuisance.  In  such 
case  there  could  be  no  recovery  until  actual  damages 
had  been  sustained.  Thus  suppose  the  owner  of  the 
land  at  the  time  the  bridge  was  built  had  brought  an 
action,  could  he  have  recovered  for  anticipated  over- 
flow? We  think  not.  There  must  be  actual  inju- 
ries resulting  from  the  unlawful  obstruction  to  justify 
a  recovery.  Miller  v.  Railway  Co.,  16  N.  W.  Rep.  587; 
Drake  v.  Railroad  Co.,  19  id.  215;  Cain  v.  Railroad 
Co.,  8  id.  737-  But  it  is  contended,  that  the  plaintiff 
below,  being  the  grantee  of  Ballon,  who  owned  the 
land  when  the  bridge  in  question  was  constructed, 
the  present  owner  cannot  therefore  recover.  This 
position  however  Is  untenable.  If  the  bridge  in  ques- 
tion is  a  nuisance,  and  an  unlawful  obstruction  in  the 
river,  then  every  continuance  of  said  nuisance  is  a 
new  nuisance  for  which,  when  damages  have  been 
sustained,  an  action  may  be  maintained,  the  recovery 
being  limited  to  such  damages  as  have  accrued  before 
the  action  was  brought.  Beswick  v.  Combdon,  Moore, 
358;  1  Cro.  Eliz.  402,  and  Penruddock's  case,  5  Co. 


Rep.  205;  3  Bl.  Com.  220;  Rosewell  v.  Prior,  2  Salk. 
460;  Fay  v.  Prentice.  1  G.  B.  828;  Bowyer  v.  Cook,  4 
id.  236;  Holmes  v.  Wilson,  10  Ad.  A  £1.  508;  Thomp- 
son V.  Qibson,  7  Mees.  A  W.  456;  McConnel  v.  Kibbe, 
29111.483;  83  id.  175;  Staple  v.  Spring,  10  Mass.  72; 
Hodges  V.  Hodges,  5  Mete.  205;  Baldwin  v.  Calkins, 
10  Wend.  167;  Beidelman  v.  Foulk,  5  WatU,  308; 
Blunt  V.  McCormick,  8  Den.  283;  Cumberland,  etc, 
Corp.  V.  Hitchiugs,  65  Me.  140;  Thayer  v.  Brooks,  17 
Ohio,  489;  Beach  v.  Craiu,  2  N.  T.  86;  1  Suth.  Dam. 
202;  Gould  Waters,  $  887.  It  is  said  however  that  one 
recovery  will  bar  a  future  action.  This  In  many  oases 
no  doubt  is  true,  and  if  a  railroad  had  been  con- 
structed a)ong  a  street,  in  front  of  the  plaintiff's  prop- 
erty, whereby  he  sustained  damages,  one  recovery 
would  bar  a  future  action  for  the  same  injury.  But 
where  damages  result  from  a  continuing  nuisance,  a 
different  rule  applies,  and  a  recovery  may  be  had  for 
each  injury  as  it  occurs.  Neb.  Sup.  Ct.,  Nov.  10, 1887. 
Omaha  S:  R.  V,  R.  Co.  y.  Staiiden.  Opinion  by  Max- 
weU,  C.  J. 

OpFICB  and  OFFICER— liability  OP  COUNTY    COM- 
MISSICNERS    FOB  NEGLECT   OF  DUTY    IN    BESPECT    TO 

JAIL.  — A  prisoner  in  the  county  jail  contracted  a  dis- 
ease of  the  lungs,  as  alleged,  because  of  insulBcient 
bedding  and  warmth  during  cold  weather.  He  brought 
suit  against  the  board  of  county  commissioners  in  Its 
corporate  capacity  for  damages  for  neglecting  to 
render  the  jail  habitable.  £eZd,  not  maintainable. 
Counties  are  of  and  constitute  apart  of  the  State  gov- 
ernment. A  chief  purpose  of  them  is  to  establish  its 
political  organization,  and  effectuate  the  local  civil 
administration  of  its  powers  and  authorities.  They 
are  in  their  general  nature  governmental,  mere  instru- 
mentalities of  government,  and  possess  corporate 
powers  adapted  to  its  purposes.  It  is  not  their  pur- 
pose to  create  civil  liabilities  on  their  part,  and  be- 
come answerable  to  individuals  civilly  or  otherwise. 
Indeed  they  are  not,  in  a  strict  legal  sense,  municipal 
corporations,  like  towns  and  cities  organized  under 
charters  or  particular  statutes,  and  invested  with 
special  powers,  and  endowed  with  more  of  the  func- 
tions of  corporate  existence,  intended  to  serve,  not  so 
much  the  purposes  of  the  State,  as  subject  to  its  gen- 
eral laws,  the  advantage  of  particular  communities  in 
particular  localities  in  the  promotion  and  regulation 
more  or  less  of  trade,  commerce,  industries,  and  the 
business  transactions  and  relations  in  some  respects 
of  the  people  residing  or  going  there  collectively  and 
severally.  Their  purposes  are  more  general  and  par- 
take more  largely  of  the  purpose  and  powers  of  gov- 
ernments proper.  White  v.  Commissioners,  90  N.  C. 
487;  McCormac  V.  Commissioners,  id.  441;  Dare  Co.  ▼. 
Currituck  Co.,  95  id.  189;  Cooley  Const.  Llm.  240.  247: 
Dill.  Mun.  Corp.,  99  761,  762.  While  what  we  have  said 
is  true,  generally,  the  Legislature,  subject  to  constitu- 
tional limitations,  may  confer  upon  counties  such 
corporate  powers  to  make  contracts,  create  civil 
liabilities,  and  serve  such  business  purposes  as  It  may 
deem  expedient  and  wise,  and  make  them  answerable 
in  damages  for  the  negligence  of  their  officers  and 
agents,  in  failing  to  properly  exercise  the  powers  with 
which  they  are  charged,  or  for  exercising  them  im- 
properly to  the  injury  of  individuals.  But  such 
corporate  authority  and  liability  must  be  specially 
created  by  and  appear  from  statutory  provisions  ex- 
pressed in  terms,  or  necessarily  implied.  Generally  a 
county  is  not  liable  for  damages  sustained  by  individ- 
uals by  reason  of  the  neglect  of  its  officers  and  agents, 
and  there  is  no  statute  of  this  State  creating  such 
liability.  White  v.  Commissioners,  supra.  This  case 
is  very  different  in  material  respects  from  that  of 
Lewis  V.  City  of  Raleigh,  77  N.  C.  229  cited.  It  was  an 
action  against  a  city,  brought  for  the  purpose  of  the 
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neoverj  of  damages  sustained  by  the  intestate  of  the 
plaintiff  therein,  oooasloued  by  the  neglect  of  the 
city's  officers  and  agents.  But  as  we  have  seen,  cities 
and  towns  stand  on  a  footing  very  different  from  coun- 
ties. Cities  and  towns  are  incorporated  largely  and 
mainly  for  the  particular  benefit  of  the  corporators. 
They  have  special  privileges  and  advantages,  and  exer- 
cise special  powers,  and  are  in  many  respects  held  re- 
sponsible as  such  corporations  for  damages  occasioned 
by  the  neglect  of  their  agents.  The  plsintiff  cannot 
therefore  maintain  this  action.  It  may  be  that  he  can 
have  a  remedy  against  the  commissioners  personally, 
but  as  to  this  we  are  not  called  upon  to  express  an 
opinion.  If  what  he  alleges  is  true,  there  was  gross 
inexcusable  neglect  on  the  part  of  the  commissioners, 
resulting  in  serious  injury  to  and  shocking  outrage 
upon  him.  It  is  difQcult  to  believe  that  the  commis- 
sioners so  neglected  to  discharge  their  plain  duty,  or 
that  a  jailer  could  be  so  unfeeling  and  deaf  to  the  ap- 
peals of  a  human  being  for  relief  from  acute  suffering 
that  it  was  his  duty  to  avert*  We  are  glad  to  be  as- 
sured by  the  counsel  for  the  appellees  that  the  allega- 
tions  of  the  complaint  have  no  real  foundation  in 
truth.  The  law  requires  in  explicit  terms  and  expects 
that  county  commissioners  shall  provide  for  the 
tolerable  comfort  of  prisoners.  Tbey  ought  to  so  provide, 
and  jailers  should  execute  their  proper  orders  with 
fidelity.  If  they  will  not,  the  courts  and  solicitors 
should  be  vigilant  to  compel  them  to  do  so.  It  should 
never  be  forgotten  that  a  prisoner  cannot  help  himself 
in  essential  respects,  and  the  laws  of  humanity,  as 
well  as  the  laws  of  the  State,  requiring  that  his  con- 
dition shall  not  be  made  or  left  intolerable.  N.  C.  Sup. 
Ot.,  Nov.  14, 1887.  Manuel  v.  CommissUmerB  ofCwnJbtT' 
land  Co.    Opinion  by  Merrimon,  J. 


SON Q  OF  THE  LAW. 

With  fingers  inky  and  cramped. 

With  flushed  and  swollen  face, 
A  lawer  sat  in  lawyer-like  black 

At  work  on  a  wearisome  case  — 
A  deluge  of  barbarous  words, 

From  Chitty,  Coke,  Blaokstone  and  Kent, 
TOl  he  rose  to  his  feet,  uplifted  his  voice. 

And  chanted  his  legal  lament: 

Thtaik!  ThlDkl  Thlnkt 

When  you  rise  at  break  of  day. 
Think!  Think!  ThinkI 

Till  the  setting  sun's  last  ray. 
Oh,  how  I  would  like  to  be 

One  of  those  behigs  rare, 
Who  earn  ten  thousand  dollars  a  year 

By  batting  a  baU  hi  air. 

Talk!  Talk!  Talk! 

Till  youll  stand  on  Jordan*s  brink. 
Write!  Write!  Write! 

TUl  yoar  blood  seems  turned  to  ink. 
Precedent,  Code  and  rule, 

AffldaTits.  order  and  plea, 
Tin  e*en  in  my  dreams  a  jury  sits. 

In  shadowy  guise  before  me. 

Oh!  to  play  on  a  team 

With  the  canvas-clad  athlete, 
To  feel  once  more  the  delirious  joy 

Of  making  the  touch-down  neat, 
To  stand  before  the  nets, 

To  volley  and  serve  and  place, 
Or  to  breast  the  tape  a  yard  ahead. 

At  the  end  of  a  hard  fought  race. 


To  stand  by  the  mountain  brook 

Oasting  the  tempting  line. 
To  lie  on  the  deck  of  the  bounding  boat 

Ploughing  the  billowy  brine. 
Oh,  for  a  place  apart 

Where  litigants  are  not. 
Where  books  are  never  bound  in  sheep 

And  filled  with  meaningless  *'  rot.'* 

So  he  sang  this  song  of  the  law 

In  monotonous  dirge>like  tone. 
Till  he  thought  of  the  work  he  ouj^t  to  do 

And  the  minutes  already  fiown. 
Then  he  sadly  sat  him  down. 

Arranged  pen,  paper  and  ink 
And  with  a  heartfelt,  weary  sigh 

Ck^mposed  himself  to  think. 

Ye  litigants,  wealthy  or  poor, 

Whatever  your  station  and  place, 
Befieot  on  your  lawyer's  treadmill  life, 

Gonslder  his  dolorous  case. 
And  though  he  may  lose  your  suit- 
He  cannot  Infallible  be- 
When  you  pay  the  other  attorney's  costs. 
In  pity  just  double  his  fee. 

W.  H.  P. 


CORRESPONDENCE. 

An  Ancient  Rboobd. 
Editor  cf  the  Albany  Law  Journal: 

Among  the  notes  in  your  valuable  journal  of  the 
28th  inst.  I  noticed  one  taken  from  the  Legal  [nteUU 
oenoer,  wherein  appeared  the  record  of  an  ancient 
deed  from  Northumberland  county,  Ponn.  Some 
years  ago,  having  professional  business  at  Sun  bury,  I 
was  shown  some  of  its  quaint  old  records.  I  took  a 
copy  of  one,  which  I  furnish  for  your  readers,  if  you 
think  proper  to  give  it  space : 

"August  Sessions,  17B4.  Northumberland  county. 
ReapuhlicaY.  Joseph  Dishury.  Indictment  for  felony. 
The  defendant  pleads  non  cul  et  hoc^  etc.  Attorney- 
general,  similiter.  Jury  of  the  county  called.  Found 
guilty  of  the  offense  charged.  Judgment,  that  the 
said  Joseph  Disbury  receive  thirty- nine  lashes  be- 
tween the  hours  of  8  and  0  o'clock  to-morrow;  to 
stand  In  the  pillory  one  hour;  to  have  his  ears  cut  off 
and  nailed  to  the  post;  to  return  the  property  stolen 
or  the  value  thereof;  remain  in  prison  three  months; 
pay  a  fine  of  thirty  pounds  to  the  Hon.  President  of 
this  State  for  the  support  of  the  government  and 
stand  committed  until  the  fine  and  the  fees  are  paid." 
Yours  truly, 

A.  A.  Van  Dusbn. 

Matyilli,  N.  Y.,  Jan.  31, 1888. 

Duty  of  Dibtriot  Attobnbts. 
Editor  of  the  Albany  Law  Journal : 

In  your  note  on  the  case  of  Mr.  Semple,  in  your  issue 
of  February  4,  I  think  you  have  been  somewhat  led 
astray  by  the  *'  eminent  member  of  the  New  York 
city  bar,"  whom  you  quote  with  approbation.  I  think 
neither  the  judges  in  question,  nor  any  good  lawyer 
would  question  the  doctrine  that  a  public  prosecutor 
should  exercise  his  conscience  In  the  discharge  of  his 
official  duties,  and  that  one  who  would  push  for  a  con- 
viction, whether  he  believed  the  accused  guilty  or  not 
guilty,  ought  himself  to  be  brought  to  the  bar.  But 
the  present  difficulty  arises  from  the  fact  that  the 
district  attorney  in  New  York  city  is  obliged  to  dis- 
charge a  great  part  of  his  duties  through  something 
like  a  dozen  assistants,  amongst  whom  his  various 
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fuiiotious  are  apportioned.  Thus  one  assistant  ex- 
amines a  ease,  determines  wtiether  it  ought  to  be 
tried,  and  prepares  aud  tries  it,  presumably  with  his 
best  sicill  aud  judgment ;  another  prepares  and  argues 
the  case  in  the  appellate  courts;  aud  both  are  under 
the  general  supervision  and  direction  of  the  district 
attorney  himself.  Now  it  is  manifest  that  it  would  not 
do  to  require  or  to  permit  each  assistant  through  whose 
hands  a  case  might  pass  to  execute  his  independent: 
judgment  upon  it,  or  we  will  have  one  pulling  down 
what  another  has  carefully  set  up,  with  all  the  disas- 
trous consequences  of  a  house  divided  against  itself. 
The  assistants  are  but  representatives  of  their  princi- 
pal ;  and  after  their  principal  has  acted  through  one  as- 
sistant it  is  not  seemly  that  his  act  should  be  repudi- 
ated by  another.  But  this  is  what  Mr.  Semple  did,  and 
for  so  doing  he  was  reproved.  His  motives  were  no 
doubt  proper  ones,  but  he  overlooked  the  /act  that  his 
position  was  that  of  a  subordinate  only.  If  he  was 
satisfied  that  his  associates  who  had  prepared  the 
case,  conducted  the  trial  and  obtained  the  conviction 
were  in  the  wrong,  there  was  still  no  authority  dele- 
gated to  him  to  overrule  them.  His  proper  course 
was  to  have  referred  the  matter  to  tiie  common 
superior,  aud  to  have  been  guided  by  his  decision. 
Tours  respectfully, 

Wm.  G.  Wiuson. 
New  York,  Feb.  6,  1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Metcalf  on  Contracts. 

This  second  edition  of  this  well  known  work  is 
edited  Mr.  Franklin  Fiske  Heard,  a  careful  and  com- 
petent writer.  The  lapse  of  twenty  years  fully  justi- 
fies the  new  edition  with  its  references  to  recent  oases. 
These  references  might  well  have  been  more  ample,  it 
we  may  judge  from  the  single  instance  of  contracts  in 
restraint  of  trade,  on  which  point  there  have  been 
quite  a  large  number  of  recent  adjudications  which 
are  not  alluded  to  here.  This  paucity  is  noticeable  on 
other  points.  This  leads  us  to  infer  that  the  book 
cannot  l>e  relied  on  in  practice  as  the  final  word,  al- 
though the  value  of  the  text  as  a  statement  of  princi- 
ples cannot  be  easily  overestimated.  The  volume  is 
published  by  Charles  C  Soule,  of  Boston,  and  is 
beautifully  printed. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
Feb.  7.  1888: 
Judgment  of  General  Term  reversed  and  that  of  the 
Special  Term  on  the  demurrer  sustained  with  costs- 
Mary  Holland  and  others,  appellants,  v.  Henry  Aloock, 

impleaded,  etc.,  respondent. Judgment  affirmed. 

Plaint  iff  recovered  a  verdict  of  $1,000  for  Injuries  to 
his  band,  received  in  falling  down  the  icy  steps  on 
Maiden  Lane,  in  this  city«  on  returning  home  from 
New  York—Samuel  A.  Foster,  respondent,  v.  New 
York  Central  and  Hudson   River  Railroad  Company, 

appellant. ^.Tudgment  affirmed,   with  costs— Louis 

Zimmerman  and  others,  executors,  etc.,    appellants, 

v.  George  Rlnkle  and  others,   respondents. Appeal 

dismissed  with  costs— Davis  W.  Shuler,  respondent, 
V.  Elizabeth  Maxwell  and  others,  appellants. Judg- 
ment affirmed  and  judgment  absolute  ordered  for 
the  defendant  on  the  stipulation,  with  costs— Solon 
S.  Laing,  appellant,  v.  Charles  S.  Butler  and  another, 

respondents. Judgment  reversed,new  trial  granted, 

costs  to  abide  event— Charles  T.  Russell  and  an- 
oth'^r,   appellants,   v.   Samuel  W.  AUerton,  respond- 


ent.  Judgment  affirmed  with  costs.  Action  con- 
cerning the  dimensions  of  a  right  of  way.  Both  parties 
own  lands  at  Valley  Falls,  holding  title  from  the  late 
Chauncey  B.  Slocum.  The  Thompson  title  is  the  elder 
one  and  in  it  Mr.  Slocum  reserved  the  right  of  way. 
This  was  subsequently  acquired  with  other  lands  by 
plaintiff.  A  dissension  arose  between  the  parties  as 
to  the  proper  width  of  this  easement  and  plaintiff 
succeeds  in  obtaining  the  final  endorsement  of  thi« 
claim.  It  will  necessitate  the  removal  of  a  section  of 
defendant's  brick  woolen  mill,  or  he  must  purchase 
the  easement  from  the  plaintiff— Thomas  Lape,  re- 
spondent, V.  James  Thompson,  appellant. Judg- 
ment reversed,  new  trial  granted.  Greenwald  waa 
convicted  of  the  murder  of  one  Weeks  in  Brooklyn, 
while  burglarizing  the  latter's  house.  With  the  ex- 
ception of  two  accomplices,  who  gave  State's  evidence, 
the  case  is  wholly  circumstantial  and  based  on  the 
fact  that  prisoner  is  an  ex-convict  and  was  captured 
while  committing  another  burglary.  There  is  some 
reason  to  believe  that  one  of  the  informing  witnesses 
is  the  actual  assassin  of  Mr.  Weeks— The  People,  re- 
spondent, V.  John  Greenwald,  appellant. Judgment 

affirmed  with  costs— Daniel  Chapman,  respondent,  v. 
The  Atlantic  Refining  Company,  appellant. Judg- 
ment affirmed  with  costs— Frances  Jewhurst,  re- 
spondent, T.  City  of  Syracuse,  appellant. Judgment 

affirmed  with  costs— George  A.  Kyle,  respondent,  ▼. 

Samuel  K.  Nester,   appellant. Judgment  affirmed 

with  costs— Frank  E.   Kirby,  respondent,  v.   Henry 

Clews  and  another,  appellants. ^Jugdment  affirmed 

with  costs— William  Armour,  respondent,  v.  Brook- 
lyn City  Railroad  Company,  appellant. Judgment 

reversed,  new  trial  granted,  costs  to  abide  event — 
James  Black,  respondent,  y.  Brooklyn  City  Railroad, 

Company,  appellant. Judgment  affirmed  with  costs 

George  W.  Elkins,  respondent,  v.  James  D.  Kilbourne, 

appellant. Motion  for  reargument  denied  with  $10 

costs— Horace  B.  Woodruff  and  another,  respondents, 
V.  Rochester  and  Pittsburg  Railroad  Company,  ap 

pellant. Motion  to  dismiss  granted  with  costs  of 

appeal— Louis  Zimmerman  and  another,  respondents, 

T.    Emil    Dieckerschoff  and   others,    appellants. 

Motion  to  dismiss  granted  with  costs  of  the  appeal  to 
be  paid  by  the  attorney— James  F.  Childs,  appellant, 

▼.  George  C.  Gordon,  respondent. Motion  toamend 

remittitur  denied  with  $10  costs— Lawrence  J.  Cal- 
lanan  and  another,  y.  George  F.  Gllman. 


NOTES. 


One  would  naturally  expect  that  Talkington  and 
Dumbleton  would  fall  out  and  go  to  law,  as  they  are 
reported  to  have  done  in  a  recent  case  in  the  United 
States  Supreme  Court. 

A  learned  counsel  (Mr.  Rippon)  applied  on  Tuesday 
to  Mr.  Justice  Day  to  hold  over  a  case  until  after  the 
** luncheon  time"  of  the  court,  as  the  plaintiff  had 
telegraphed  that  he  had  missed  his  train.  Mr.  Jus- 
tice Day:  Yon  should  ask  that  the  case  be  post- 
poned until  after  "the  adjournment,**  for  ''the 
court**  does  not  lunch ;  that  is  not  an  epoch  in  the 
life  of  **  the  court.**  I  do  not  speak  of  what  individ- 
uals do,  but  **the  court**  does  not  lunch.  Mr. 
Winch:  If  the  court  does  not  lunch.  I  may  say 
the  bar  does;  I  do  not  oppose  my  learned  friend*s  ap- 
plication. The  St  James'  Oaeette  says,  with  reference 
to  Mr.  Justice  Day's  view  of  the  impersonal  "court:** 
**An  order  was  passed  once  by  a  certain  judge  in 
Greater  Britain,  fining  a  man  who,  to  quote  the  rec- 
ord, pursued  the  court  with  a  petition,  and  even  pre- 
sumed to  pull  the  court's  leg  while  the  court  was  get* 
ting  into  its  dog-cart.** 
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CURRENT  TOPICS. 

THB  current  number  of  the  American  Law  Review 
contains  a  trilogy  on  the  present  .condition  of 
our  laws.  The  first  article  is  an  address  by  Joel 
Prentiss  Bishop  before  the  South  Carolina  Bar  As- 
sociation, entitled  *'  The  Common  Law  as  a  System 
of  Reasoning  —  how  and  why  essential  to  good  gov- 
ernment; what  its  perils,  and  how  averted."  The 
second  is  an  address  by  Judge  Dillon,  before  the 
Alabama  State  Bar  Association,  entitled  **A  Cen- 
tury of  American  Law."  The  third  is  an  address 
by  David  Dudley  Field  before  the  Yale  Kent  Club 
at  New  Haven,  entitled  '^Lnprovements  in  the 
Law,"  on  which  we  have  remarked  before,  we  be- 
lieve. These  gentlemen  are  very  eminent  and  in- 
fluential authorities.  Mr.  Bishop  is  not  a  theoreti- 
cal favorer  of  codification,  although  he  is  a  practical 
illustration  of  how  practicable  and  useful  codifica- 
tion may  be.  Some  of  his  reasoning  against  codifi- 
cation is  extremely  arrogant,  extravagant,  gro- 
tesque, childish  and  inconsequential.  He  speaks 
of  '*the  Justinian  folly,"  but  a  greater  than  Mr. 
Bishop  says  **the  vain  titles  of  the  victories  of  Jus- 
tinian are  crumbled  into  dust,  but  the  name  of  the 
legislator  is  inscribed  on  a  fair  and  everlasting 
monument."  Perhaps  Mr.  Bishop  thinks  the  Liv- 
ingston Code  of  Louisiana  is  also  a  folly.  He 
should  not  be  censorious.  They  read  and  cite  his 
commentaries  even  there.  His  complaint  is  that 
codes  will  deprive  judges  of  the  power  of  reason- 
ing. Well,  grant  it;  what  of  it?  We  wish  to 
Heaven  it  would  put  an  end  to  the  greater  part 
of  it.  Their  reasoning  and  their  unreason  have 
brought  our  laws  into  a  truly  deplorable  con- 
dition. Then  again  he  argues  that  if  a  pro- 
posed code  is  really  good,  it  would  answer  every 
purpose  as  a  text-book,  and  make  itself  authority. 
But  it  would  have  no  sanction  from  the  govern- 
ment, and  no  judge  would  be  bound  to  recognize 
it.  Bat  Mr.  Bishop  lets  up  on  this  question  after  a 
while,  and  deviates  into  his  well-known  and  well- 
worn  and  very  shrill  complaint  about  the  piracy  of 
text-books.  He  has  never  been  able  to  forget  that 
one  machine  text-book  writer  once  stole  from  him, 
and  that  he  was  compelled  to  resort  to  legal  pro- 
ceedings for  redress.  Then  Mr.  Bishop  gets  another 
scare  —  he  is  very  skittish  —  he  rakes  Harvard  Law 
School  over  the  coals  for  dispensing  with  text- 
books and  teaching  from  cases  alone.  Well,  we 
agree  with  him  that  it  is  a  narrow  and  unwise  the- 
ory, but  it  is  a  theory  quite  consonant  with  his  own 
code-phobia.  To  propose  to  abolish  Blackstone, 
Ohitty,  Kent,  Greenleaf,  Story,  Bishop,  Wharton, 
Benjamin,  Jarman,  Parsons,  Cooley,  Schouler,  Dil- 
lon, Daniel,  and  all  the  rest  of  the  eminent  and 
universally  recognized  text- writers,  and  take  instead 
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cases  which  some  dry  and  inexperienced  law  pro' 
fessor  chooses  to  consider  the  authoritative  sources 
of  the  law,  seems  to  us  a  limited  and  dangerous 
view.  Mr.  Bishop  however  lays  too  much  stress  on 
the  practice  of  the  Albany  Law  School.  Text- 
writers  are  there  not  ignored,  it  is  true,  but  they 
are  not  exclusively  relied  on.  Speaking  for  our- 
selves, it  is  our  practice  to  convert  ourselves  into  a 
text-writer,  and  to  refer  to  many  cases  as  authori- 
ties and  illustrations.  We  make  many  references 
to  Mr.  Bishop,  but  we  do  not  stop  at  his  books,  but 
dive  into  cases  which  he  cites.  Mr.  Bishop  con- 
cludes in  a  doleful  strain :  **  If  codification  succeeds 
to  the  extent  of  assassinating  our  common  law,  what 
but  Heaven  can  we  rely  upon  for  the  future !  In 
the  hope  of  better  things,  I  turn  from  this  picture 
of  despair."  But  we  shall  still  have  Bishop,  and 
given  Heaven  and  Bishop,  we  see  no  need  of  de- 
spair, and  on  second  thought  he  probably  will  agree 
with  us.  

Judge  Dillon,  who  is  quite  as  eminent  an  author- 
ity as  Mr.  Bishop,  and  a  much  more  experienced, 
practical  lawyer,  is  well  known  to  be  an  advocate 
of  codification.  In  his  address  he  gives  a  very  in- 
teresting view  of  the  progress  of  American  law  for 
a  hundred  years,  showing  the  increase  of  humanity, 
justice  and  common  sense,  especially  in  respect  to 
codification,  criminal  law,  evidence  and  marriage. 
In  regard  to  codification  he  says:  **In  the  sense 
that  a  code  '  aims  at  nothing  more  than  the  re- 
duction to  a  definite  and  systematic  shape  of  the  re- 
sults obtained  and  sanctioned  by  the  experience  of 
many  centuries,'  as  that  experience  is  embodied  in 
statutes,  in  the  law  reports  and  in  the  writings  of 
the  sages  and  masters  of  the  law  —  in  this  practical 
sense  —  a  code  in  England  and  a  code  in  each  of 
the  United  States  is,  I  think,  manifest  destiny.  I 
venture  this  prediction,  because  this  is  the  only 
remedy  which  it  is  possible  to  suggest,  to  make  the 
overgrown  body  of  our  law,  I  will  not  say  conveni- 
ent or  symmetrical,  but'reasonably  certain,  public  and 
accessible.  Such  a  course  has  been  found  not  simply 
desirable  but  necessary  in  the  expanded  and  devel- 
oped stage  of  every  other  jural  system;  and  I  am 
unable  to  perceive  how  we  can  permanently  avoid 
it;  whatever  our  timidity  and  however  reluctant  we 
may  be  to  enter  upon  it"  And  he  predicts  that  in 
the  century  to  come,  **  while  the  law  will  in  its  de- 
velopment undoubtedly  keep  pace  with  the  changes 
and  changing  wants  of  society,  yet  the  work  of  jur- 
ists and  legislators  during  the  next  century  will  be 
pre-eminently  the  work  of  systematic  restatement 
of  the  body  of  our  jurisprudence.  Call  it  a  code, 
or  what  you  will,  this  work  must  be  done.  If  not 
done  from  choice,  the  pitiless  logic  of  necessity 
will  compel  its  performance." 


Then  comes  David  Dudley  Field,  whom  most 
men  wDl  concede  to  be  the  most  eminent,  the  most 
widely  known,  and  the  most  infiuential  of  living 
lawyers,  and  who,  it  is  pretty  generally  understood, 
is  rather  in  favor  of  codification.    In  this  address, 
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in  addition  to  this  topic,  he  remarks  on  the  unwise 
difference  in  dealing  with  real  and  with  personal 
property,  and  asks,  **why  should  not  dealing  in 
land  be  as  free  as  dealing  in  cattle  f "  He  disap- 
proves the  distinction  between  sealed  and  unsealed 
instniments.  He  advises  the  simplification  and 
shortening  of  legal  instruments.  He  advocates  the 
assimilation  of  the  commercial  laws  of  all  the  States. 
But  in  respect  to  marriage  laws  he  says:  **  Consider 
however  the  domestic  relations,  especially  that  of 
husband  and  wife,  the  most  important  and  sacred 
of  all.  On  this  point  the  laws  of  the  two  States 
differ  in  material  particulars.  Marriage  must  be 
celebrated  with  certain  formalities  in  Connecticut ; 
there  need  be  none  in  New  York ;  but  here  it  is 
easier  to  be  dissolved  than  it  is  there,  in  other 
words  marriage  in  Connecticut  is  harder  to  make 
but  easier  to  unmake  than  it  is  in  New  York.  The 
inconvenience  of  this  condition  of  the  law  is  great, 
so  great  indeed  that  some  have  proposed  an  amend- 
ment of  the  Federal  Constitution  which  shall  take 
marriage  and  divorce  out  of  the  control  of  the 
States  and  place  them  under  the  control  of  Con- 
gress. For  my  part  I  fear  these  encroachments  on 
the  autonomy  of  the  States.  I  had  rather  keep  the 
sanctity  of  our  firesides  under  the  guardianship  of 
our  own  people.  I  would  have  the  altar  sacred 
from  the  touch  of  other  hands  than  those  which 
surround  it;  1  would  guard  the  concerns  of  the 
family,  the  ^  lares  and  penates  *  of  our  homes, 
against  the  intrusion  of  stranger  eyes  or  stranger 
hands.  We  live  in  danger  of  drifting  into  a  con- 
solidation of  the  States,  and  the  danger  is  augment- 
ing day  by  day.  If  the  consolidation  is  once  com- 
pleted the  end  of  our  government  is  at  hand,  and 
with  it  the  destruction  of  our  liberties.  For  this 
reason  I  would  not  go  another  step  in  that  direc- 
tion, and  so  I  would  not  accede  to  the  proposal  of 
placing  marriage  and  divorce  under  the  control  of 
Congress.  Assimilation  however  I  would  strive  for." 


Mr.  Schouler,  the  well  known  legal  author,  con- 
tributes to  the  same  magazine  an  interesting  article 
on  text-books,  as  to  the  proper  relation  between 
text  and  citi^tions.  He  advocates  the  omission  of 
tables  of  cases;  the  citation  of  fewer  authorities, 
restricting  it  to  a  few  of  the  latest  from  each  State, 
and  devoting  the  space  thus  gained  to  extension  of 
the  text.  We  like  this,  it  smacks  of  codification. 
Mr.  Schouler  concludes:  **If  things  go  on  however 
as  hitherto,  I  fear  that  the  individual  teacher  and 
expounder  of  general  law  will  soon  die  from  the 
exactions  put  upon  him.  What  can  be  called  lead- 
ing cases  when  the  Supreme  Federal  Court  and  the 
tribunals  of  leading  States  do  not  supply  them,  but 
every  new  and  remote  State  claims  equal  respect  for 
its  sovereignty?  Already  the  pages  of  our  standard 
writers  of  the  law,  in  the  later  editions,  are  becom- 
ing so  honey-combed  with  this  insect  annotation 
that  the  text  seems  to  belong  to  the  foot-notes,  not 
the  foot-notes  to  the  text.  The  opinion  of  the  pro- 
fession must  determine  whether  it  is  better  that  the 


text-writers,  commentators  and  historians  of  our 
law  should  perish,  and  leave  the  field  clear  to  local 
reports  and  the  industrious  digester."  Moral: 
codify — pace  Mr.  Bishop. 


A  memorial  has  been  presented  to  Congress  by 
David  Dudley  Field,  Andrew  Carnegie,  Dorman 
B.  Eaton,  Morris  K.  Jessup,  Charles  A.  Peabody 
and  Abram  8.  Hewett,  in  favor  of  arbitration  for 
the  settlement  of  international  disputes.  The  paper 
shows  that  since  1815  there  have  been  nearly  sixty 
instances  of  such  arbitration.  It  quotes  the  saying 
of  General  Grant,  that  **  there  was  never  a  time  when 
some  way  could  not  have  been  found  of  preventing 
the  drawing  of  the  sword.**  The  paper  is  very 
humane  and  persuasive.  It  would  be  a  great  ad- 
vance in  civilization  if  such  a  measure  could  every- 
where prevail.  Then  we  should  not  behold  the 
spectacle  of  millions  of  men,  armed  to  the  teeth, 
glaring  like  tigers  upon  one  another,  and  like  tigers 
ready  to  spring,  removed  from  the  productive  and 
beneficial  pursuits  of  peace,  and  heaping  up  heavy 
burdens  of  debt  and  taxation  for  other  groaning 
millions  to  pay.  Let  all  men  do  their  utmost  to 
get  rid  of  war  and  rum»  the  two  prime  evils  of 
human  existence. 

A  clergyman  writes  us:  **The  Three  Taverns 
joke  of  Ingersoirs  is  very  stale.  It  is  a  bar-room 
jibe  fifty  years  old.  Paul  didn*t  thank  Gtod  when 
he  saw  the  Three  Taverns,  but  when  he  saw  *  the 
brethren.*  See  Acts  xxviii,  15.  It  is  a  piece  of 
loafer  sophistry,  but  as  brilliant  and  logical  as  most 
of  Bob*s  talk  about  the  Scriptures.  This  recalls 
the  Nation's  recent  argument  on  the  tariff,  where  it 
speaks  of  ^robbing  Peter  and  the  other  ten,*  assum- 
ing Paul  to  have  been  one  of  the  disciples.  The 
world  needs  ministers  to  correct  the  mistakes  of 
Ingersoll  et  id  omne  genm,"  It  would  be  a  good 
plan  for  counsel  engaged  against  **Bob**  to  associ- 
ate a  clergyman  so  as  to  be  prepared  for  his  mis- 
quotations of  holy  writ.  A  recent  number  of  a 
leading  London  law  journal  speaks  of  *^  the  skin  of 
his  teeth  **  as  a  *'  vulgar  **  phrase.  But  it  was  good 
enough  for  Job.     See  Job  xix,  20. 


The  opinions  of  the  Supreme  Court  of  California 
in  the  Sharon  divorce  case  cover  ten  closely  printed 
columns  of  the  San  Francisco  Bulleiiny  and  contain 
a  very  interesting  discussion  of  the  essentials  of  a 
common-law  marriage,  with  a  construction  of  the 
California  Civil  Code.  This  Code  requires  not  only 
consent,  but  solemnization  or  consummation.  The 
prevailing  opinions  are  delivered  by  Judges  Searls, 
McKinstry,  Temple  and  Patterson,  while  Judges 
Thornton,  Sharpstein  and  McFarland  dissent. 


NOTES  OF  CASES. 


I 


N  Sehwander  v.  Birge^  46  Hun,  66,  an  action  for  the 
death  of  an  employee  who  lost  his  life  in  trying 
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to  escape  from  the  defendant's  burning  mill,  a  wit- 
ness was  asked  as  to  a  single  stairway:  ^*  Was  it,  in 
yonr  judgment,  a  proper  and  sufficient  mode  of  ac- 
cess and  egress  from  the  building,  under  any  circum- 
stances?" j82^,  improper.  The  court  said :  '*The 
question  was  for  the  jury.  That  was  one  of  the 
vital  questions  to  be  determined  by  them.  And  it 
is  difficult  to  see  that  it  came  within  the  rule  per- 
mitting the  opinions  of  experts.  *  *  ♦  xhe 
location  of  the  stairs  and  door,  the  distance  from 
them  to  remote  parts  of  the  room  could  be  stated 
and  a  complete  description  of  the  room  given  so  as 
to  convey  to  the  jury  an  intelligent  understanding 
of  the  situation.  And  when  that  can  be  done  the 
rule  requires  that  the  testimony  of  witnesses  shall 
be  confined  to  a  statement  of  the  facts,  and  that 
the  conclusions  or  opinions  of  witnesses  be  not  per- 
mitted as  evidence.  Furgtuon  v.  HvbheU^  97  N.  Y. 
507;  reversing  26  Hun,  250;  HaH  v.  Hudson  B,  R 
Co.y  84  id.  57,  60.  But  when  elements  enter  into 
the  subject  of  inquiry  which  cannot  be  described 
by  witnesses  so  as  to  possess  the  jury  with  the 
information  requisite  to  a  complete  understanding 
of  it,  the  opinion  of  experts  may  be  received. 
Such  are  the  cases  cited  in  support  of  the  ruling. 
Whether  a  vessel  was  unseaworthy  was  held  to 
be  competent  in  Baird  v.  Balyj  68  N.  Y.  647, 
because  it  involved  the  result  of  an  examination 
which  could  not  be  fully  communicated  to  a  jury  in 
any  other  manner.  The  same  may  be  said  of 
BeUinger  v.  K  T.  Cent  B.  Co.,  23  N.  Y.  42,  where 
it  was  held  competent  for  an  engineer,  familiar  with 
the  locality  and  with  the  structure,  to  state  whether 
an  embankment  and  bridges  were  skillfully  con- 
structed with  reference  to  the  creek.  Also  whether 
the  fastenings  of  a  schooner  were  sufficient  for  her 
safety  was  held  competent  in  Moore  v.  WestemeU, 
27  N.  Y.  284,  because  the  safety  of  the  moorage  of 
the  vessel  depended  upon  the  sufficiency  of  the 
protecting  power  of  the  means  employed  to  over- 
come the  disturbing  force  of  wind  and  water, 
which  were  matters  of  observation  and  experience 
and  could  not  be  embraced  in  a  mere  description 
•of  the  causes  and  effects  involved.  The  evidence 
of  an  expert,  whether  a  machine  was  constructed  in 
a  workman-like  manner,  was  held  competent  for 
a  like  reason  in  Curtis  v.  Oano,  2^  N.  Y.  426.  The 
rule  was  applied  in  Scattergood  v.  Wood^  79  N.  Y. 
268.  And  the  admissibility  of  the  opinion  of  an 
expert  witness  whether  marble  was  properly  stowed 
in  a  vessel.  Price  v.  Powell^  8  N.  Y.  822,  can  be 
supported  on  no  other  ground.  See  New  England 
Glass  Co,  V.  LoveU,  7  Cush.  819;  White  v.  BaUou,  8 
Allen,  408.  In  sustaining  the  reception  of  the 
opinion  of  witnesses  as  to  the  safety  of  a  highway 
in  a  certain  locality,  the  court  remarked  that  *  the 
elements  entering  into  the  question  of  reasonable 
safety  are  numerous  and  often  difficult  to  describe.' 
Tayhr  v.  Toum  of  Monroe,  48  Conn.  86,  46.  The 
application  of  the  rule  of  evidence  in  cases  of  that 
character  must  be  so  qualified  as  to  depend  upon 
the  circumstances,  and  cannot  be  treated  as  one  to 
be  followed  in  all  cases  where  the  question  of  the 


safety  of  highway  arises.  The  case  last  cited  has 
for  like  reasons  been  given  the  support  of  the  de- 
cision by  a  divided  court  in  LattgJUin  v.  Street 
Baihoay,  84  Alb.  Law  Jour.  184.  See  on  the  same 
subject  Lincoln  Barre,  6  Cush.  590.  The  governing 
rule  deduced  from  the  cases  permitting  the  opinions 
of  witnesses  is  that  the  subject  must  be  one  of 
science  or  skill  or  one  of  which  observation  and 
experience  have  given  the  opportunity  and  means 
of  knowledge,  which  exists  in  reasons  rather  than 
descriptive  facts,  and  therefore  cannot  be  intelli- 
gently communicated  to  others  not  familiar  with 
the  subject  so  as  to  possess  them  with  a  full  under- 
standing of  it.  In  the  case  at  bar  none  of  the 
elements  requisite  to  the  opinion  of  an  expert  seem 
to  exist  in  reference  to  the  subject  of  inquiry  refer- 
red to.  It  involved  no  question  of  architecture  as 
such,  no  combination  of  forces  or  strength  of 
structural  support  requiring  scientific  or  mechanical 
deduction.  The  building  had  its  passage-ways 
provided.  The  difficulty  in  reaching  and  using  them 
as  a  means  of  escape  might  be  dependent  somewhat 
upon  the  place  where  the  fire  should  start,  the 
knowledge  of  the  danger,  and  the  rapidity  of  its 
progress  through  the  building.  In  this  instance 
the  stairway  was  very  soon  rendered  unavailable  as 
a  means  of  escape,  but  there  was  no  difficulty  in 
going  out  through  the  door  for  those  who  reached 
it.  The  character  of  the  business  carried  on  there 
was  not  important  except  as  it  affected  the  spread 
of  the  fire  and  the  combustibility  of  the  structure. 
The  reasons  which  might  cause  failure  to  escape 
from  the  room  may  be  various  and  are  not  the  sub- 
ject for  opinion  of  witnesses,  as  the  inferences  may, 
as  well  as  by  them,  be  determined  by  the  jury  from 
the  situation  furnished  by  evidence  of  the  facts. 
The  inquiry  was  not  whether  the  defendant  or  his 
superintendent  deemed  the  opportunities  provided 
sufficient  for  the  employees  to  safely  get  out  of  the 
building,  but  whether  in  the  judgment  of  the  jury 
due  care  had  been  used  in  furnishing  the  means  to 
escape  from  it  in  cases  of  emergencies  within  rea- 
sonable apprehension.  The  situation  and  condition 
of  the  premises  and  of  the  facilities  for  egress 
could  be  clearly  described  by  evidence,  and  we 
think  did  not  come  within  the  rule  permitting 
the  opinion  of  witnesses." 


In  Young  v.  Johnson,  46  Hun,  164,  an  action  of 
assault  and  battery  and  with  sexual  intercourse,  the 
court  said,  by  Barker,  J. :  **  The  plaintiff  testified 
that  previous  to  the  defendant's  assault  that  she 
had  never  had  sexual  intercourse  with  any  man. 
The  defendant  called  a  physician  as  a  witness  and 
asked  him  the  hypothetical  question,  which  in  sub- 
stance was  an  inquiry,  whether  in  his  opinion 
pregnancy  would  probably  result  from  the  first 
intercourse  in  a  case  where  the  woman  had  been 
ravished  and  the  act  accomplished  against  her  will. 
The  plaintiff  objected  to  the  question  on  the  ground, 
among  others,  that  the  subject  for  inquiry  was  not 
such  as  to  call  for  the  opinion  oL-^pert  witnesses. 
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and  involved  no  question  of  science  or  skill,  and 
that  the  answer,  whether  in  the  affirmative  or  nega- 
tive, must  necessarily  be  speculative  in  its  charac- 
ter. The  witness  was  permitted  to  answer  the  ques- 
tion and  the  defendants  excepted  and  the  witness 
gave  his  opinion  that  it  would  not.  The  object  of 
the  inquiry  was  to  support  the  defendant's  position 
that  he  was  not  the  father  of  the  plaintiff's  child  and 
that  her  story  was  a  fabrication.  We  think  the 
evidence  was  proper  and  the  opinion  of  .earned  and 
experienced  medical  men  on  the  subject  of  the 
inquiry  would  aid  the  jury  in  disposing  of  the 
issue,  and  the  ruling  did  not  contravene  the  general 
rule  that  fact  and  not  opinions  are  to  be  given  in 
evidence.  The  common  mind  does  not  readily 
comprehend  the  laws  of  nature  which  culminate  in 
man*s  complex  organism,  and  they  cannot  be  solved 
without  much  study  and  observation,  and  are  dis- 
covered only  by  most  ingenious  and  profound 
research.  The  rules  of  evidence  permit  learned 
and  scientific  men  to  express  their  opinion,  based 
on  their  study  and  observation  as  to  what  would 
probably  be  the  result  or  direction  of  the  laws  of 
nature  on  an  ascertained  state  of  facts.  If  however 
these  views  are  not  correct,  we  are  of  the  opinion 
that  the  defendant  was  entitled  to  the  evidence,  as 
the  plaintiff  had  made  proof  of  the  same  character 
by  a  medical  witness,  who  stated  that  in  his 
opinion  conception  might  follow  the  first  intercourse 
with  a  man.  This  evidence  opened  the  way  for  the 
inquiry  which  the  court  permitted  the  defendant  to 
make  upon  the  same  subject."  Bradley,  J.,  dissent- 
ing, said:  '*I  am  of  the  opinion  that  plaintiff's 
exception  was  well  taken  to  the  ruling  which  per- 
mitted the  medical  witness  to  answer  the  question, 
*  suppose  a  young  lady  of  nineteen  or  twenty  years, 
weighing  one  hundred  and  twenty  pounds,  who 
had  never  had  sexual  intercourse  with  a  man, 
should  be  seized  and  thrown  upon  the  floor  and 
ravished  against  her  will  and  her  resistance,  state 
whether  or  not,  in  your  judgment,  from  your  read- 
ing and  experience  it  would  be  probable  that  preg- 
nancy would  follow  such  an  intercourse ; '  that  the 
opinion  called  for  was  conjectural  and  speculative 
in  character  and  that  no  evidence  had  been  given 
on  the  part  of  the  plaintiff  which  waived  her  right 
to  effectually  take  exception."  We  think  this 
'*  takes  the  cake  "  for  expertness. 


LORD  JUSTICE  B0WEIP8  VIRQIL* 

THE  appearance  of  this  work  gives  us  the  oppor- 
tunity, which  we  are  always  eager  to  embrace, 
of  sprinkling  our  columns  with  a  spice  of  literature 
from  a  lawyer.  If  his  lordship  had  merely  essayed 
a  prose  translation  we  should  have  deemed  minion 
type  sufficiently  prominent,  but  a  poetical  version 
deserves  celebration  in  bourgeois.     On  this  side  of 


•  Virgilin  EnRlteh  Verse.  Eclogues  and  iEneid  I.  -  VI.  By 
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College,  F.  R.  8.,  Hon.  D.  0.  L.  of  the  University  of  Oxford, 
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the  ocean  we  have  long  been  accustomed  to  good 
translations,  one  at  least  of  which,  Taylor's  transla- 
tion of  Faust,  has  been  universally  pronounced  the 
first  in  merit,  with  the  rest  nowhere.  Longfellow's 
version  of  Dante  is  also  admirable  and  celebrated. 
Bryant's  translation  of  Homer  is  the  first  in  poetic 
merit,  if  not  in  accuracy  of  scholarship,  and  makes 
Sotheby  and  Cowper,  and  especially  the  Earl  of 
Derby,  seem  dry  and  unreadable.  We  boast  one 
poetical  translator  of  the  ^neid,  Mr.  Cranch,  who 
made  an  excellent  version  in  blank  verse.  The 
winds  have  blown  to  us  from  the  mother  country, 
in  recent  years,  two  poetical  versions  of  the  jEneid, 
one  by  William  Morris,  the  other  by  Prof.  Coning- 
ton.  The  metre  of  the  latter,  the  eight  syllable, 
prejudices  the  reader  against  it  at  the  outset,  mak- 
ing him  recall  **  Lives  there  a  man  with  soul  so 
dead,"  and  '*0n,  Stanley,  on!  were  the  last  words 
of  Marmion."  It  is  impossible  to  render  the  long, 
majestic  Roman  verse  in  this  nursery  ballad  form. 
Nor  has  the  professor,  with  all  his  skill  and  learn- 
ing, expressed  the  spirit  of  the  original.  We 
thought  his  version  unendurable  until  we  read  or 
tried  to  read  Mr.  Morris',  and  then  we  cheerfully 
conceded  to  the  latter  the  palm  of  demerit — his 
version  is  the  worst  possible  —  strange,  uncouth, 
affected,  obscure,  resembling  some  of  those  night- 
mare wall-papers  and  stuffs  which  he  manufactures 
and  imposes  on  a  credulous  public  in  the  name  and 
under  the  guise  of  estheticism.  We  are  forced  to 
this  opinion  with  pain,  because  Mr.  Morris  has 
written  some  of  the  sweetest  and  most  charming  of 
recent  English  poetry  —  and  he  has  also  made  some 
admirable  wall-papers  and  stuffs.  Lord  Justice 
Bowen  has  therefore  not  had  any  formidable  rival, 
except  Dryden,  and  Dryden  is  no  nearer  to  Virgil 
than  Pope  is  to  Homer;  he  has  exceeded  his  origi- 
nal in  rough  vigor  but  fallen  far  short  of  him  ia 
elegance  and  suavity,  and  he  has  by  no  means 
translated  him.  As  Lord  Justice  Bowen  aptly  says 
in  bis  preface:  **The  silver  trumpet  has  disap- 
peared, and  a  manly  strain  is  breathed  through 
bronze."  But  his  lordship  has  caught  and  ex- 
pressed the  real  Virgilian  spirit,  and  restored  **the 
silver  trumpet."  Virgil  was  not  a  strong,  simple, 
rapid,  homely  singer  like  Homer,  chanting  his  num- 
bers, attuned  to  the  popular  sentiment,  in  common 
and  humble  places,  but  a  learned  and  elegant  poet, 
singing  in  palaces  to  the  monarchs  and  conquerors 
of  the  world,  in  an  age  of  cultivation. 

It  is  the  first  of  the  present  translator's  merits 
that  his  verses  are  as  polished  and  limpid  as  those 
of  his  ori^nal.  His  rhythmical  sense  is  perfect. 
He  never  is  guilty  of  a  false  or  ambiguous  accent. 
His  verses  will  endure  the  crucial  test  of  reading 
aloud,  under  which  so  many  fail.  At  the  same  time 
he  has  not  sacrificed  strength  to  polish ;  he  has  the 
same  kind  of  strength  which  his  original  has.  All 
his  epithets  are  natural,  vivid  and  picturesque. 
The  second  of  the  translator's  merits  is  that  he  has 
combined  elegance  and  readableness  with  fidelity. 
His  theory,  as  expressed  in  the  preface,  is  that  a 
translation  should  be  **Uneal  as  weH«^  as  literal'^ 
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This  he  has  carried  out  in  a  wonderful  degree.  His 
version  is  not  a  paraphrase,  like  Dryden^s,  but  a  re- 
markably close  rendering.  This  he  has  been  able 
to  accomplish  by  inventing  a  metre  for  his  purpose 
—rhymed  hexameters  in  which  the  final  dissyllabic 
foot  is  shortened  by  one  syllable.  The  rhymes  are 
frequently  alternate  and  there  are  occasional  trip- 
lets. This  device  has  given  him  greater  freedom 
and  a  better  opportunity  for  rhyming  than  the  or- 
dinary hexameter  affords.  The  very  first  lines  of 
the  iEneid  exhibit  the  linsal  capacity  of  this  pecu- 
liar verse: 

Anna  vlnimque  cano,  TrojcBque  primus  ab  oris 

Itallam,  UXo  profugos,  Larlnia  venlt 

Litork. 

War  I  sing,  and  the  hero  who  flrst  from  the  Trojan  land 

Came  to  Italian  shores  and  to  this  Lavinian  strand  — 

Exile  guided  of  fate. 

Again,  in  the  description  of  Polyphemus: 
Monstrum  horrendum,  informe,  inirens,  cul  lumen  ademptum. 
Portent,  appalling,  shapeless,  immense,  all  blind  to  the  light. 

We  might  cite  scores  of  other  instances  to  prove 
the  capacity  of  this  ingenious  verbal  vehicle. 

We  could  find  much  more  to  say  in  favor  of  this 
translation,  but  we  must  content  ourselves  by  stat- 
ing our  opinion  that  it  is  at  once  the  most  faith- 
ful, the  most  elegant,  and  the  most  readable  ever 
made. 

We  subjoin  a  few  extracts  to  give  our  readers  a 
taste  of  the  excellencies  which  have  so  delighted  us. 

COBTDON  TO  AlSBIS. 

Beautiful  one,  come  hither!    For  thee,  look,  nymphs  of  the 

glade 
Bring  fuB  baskets  of  lilies;  and  one  fair  Naiad  has  made  — 
Gathering  rlolets  pale,  and  the  popples  tall,  by  the  way  ~ 
Posies  of  scented  anethus  in  flower,  and  daffodils  gay; 
Then  with  oasia  twining  the  grasses  sweet  of  the  deUs, 
Brightens  with  nmrigold  yellow  the  bending  hyacinth  bells. 
Quinces  myself  will  bring  with  a  down  of  delicate  white, 
Chestnuts  In  which  my  love  Amaryllis  used  to  delight; 
Waxen  plums  shall  be  honored  — the  fruit  thou  lovest— as 

welL 
Ye  too,  bays,  wHl  I  phick,  and  the  myrtles  near  ye  that  dwell 
Planted  together,  for  sweetly  beside  each  other  ye  smell. 

-£cl.n.,45-«(p.  11). 

Dbath  of  Laocoon. 

PorteDts  weightier  still,  sights  yet  more  awful  confound 
Now  an  iU-fated  people,  whose  eyes  are  in  darkness  bound. 
While  at  the  hallowed  altar  the  priest  Laocoon  stands. 
Chosen  by  lot  for  the  service  of  Neptune,  knife  In  his  hand, 
Slaying  a  royal  bull;  from  Tenedos,  over  a  bright 
Slumbering  sea  —  I  shudder  to  teU  even  now  of  the  sight  — 
Two  great  snakes  with  enormous  colls  come  swimming  abrecMt, 
Making  together  for  shore.    Their  bosom  and  blood-red  orest 
Over  the  billows  ride;  on  the  surface  skimming,  the  rest 
FbOows  in  writhing  circles.    The  waters,  lashed  to  a  surge, 
Bing  as  they  come.    Bre  long  on  the  Trojan  plains  they 

emerge, 
Burning  eyes  suffused  with  fire  and  with  blood,  and  between 
Jaws  that  forever  hiss,  forked  tongues  are  flickering  seen. 
Pale  with  terror  we  fly  ^sbanding.    In  battle  array 
They  for  Laocoon  march,  on  the  two  slight  forms  of  his  sons 
Fastening  first.    In  folds  each  serpent  envelops  his  prey, 
Crushes  with  cruel  pleasure  the  children *s  innocent  bones; 
Then  on  the  sire,  as  he  hastens  to  the  rescue  poising  his  spear. 
Both  bear  down  and  in  coils  overwhelm  him,  circle  his  breast. 
Twine  their  scale-dad  bodies  around  and  around  him,  and  rear 
0*er  hira  in  triumph  with  fangs  uplifted  and  towering  crest. 
Vainly  the  knotted  coils  he  essays  in  sunder  to  tear. 
Poison  and  clotted  gore  on  his  garlands.    Loud  to  the  air 
Echo  his  awful  shrieks;  as  the  wounded  bull,  when  he  breaks 
Looee  from  the  shrine,  and  the  Hi-aimed  axe  from  his  shoulder 


Then  to  the  temple  lofty  the  pair  are  presently  i 
Gliding  in  quest  of  the  hill  of  the  fierce  Tritonian  queen; 
Under  her  feet  and  beneath  her  shield  take  refuge  at  last. 
Over  us  horror  steals.    Due  meed  for  impiety  past, 
Lot    Laoooonreaps— is  the  cry  — who  pierced  with  his  dart 
Timber  of  Pallas,  and  drove  his  unhallowed  spear  to  iU  heart. 
-^n.IL,19»-S»(p.  118). 

Famb. 

That  same  hour  through  the  mightiest  cities  of  Libya  ran 
Fame  most  swift  of  the  evils  that  Heaven  inflicts  upon  man; 
Movement  adds  to  her  growth,  and  she  gathers  speed  as  she 

flies; 
Fear  at  the  outset  dwarfs  her,  she  mounts  ere  long  to  the  skies; 
Plants  on  the  ground  her  feet,  with  her  forehead  touches  the 

Heaven. 
Barth,  at  the  anger  of  gods  celestial  to  madness  driven. 
Bare  her,  the  last  of  the  Titan  and  Giant  brood  —  it  Is  said  — 
Fleet-winged,  speedy  of  foot,  a  colossal  monster  and  dread— 
One  slumbering  eye  is  beneath  each  feather  she  wears; 
Tongues  as  many,  resounding  mouths,  all-vigilant  ears. 
While  night  lasts,  in  the  shadow  she  fioaU  *twixt  earth  and 

the  skies 
Shrieking  loudly,  nor  ever  in  sweet  sleep  closes  her  eyes; 
When  day  comes,  on  the  roof-top  tall  or  the  towers  she  alights, 
Sits  as  a  sentinel  there,  and  the  world's  great  cities  affrights, 
Cleaving  to  falsehood  and  folly,  and'yet  truth's  messenger  too. 
-^JBn.,  IV.,  178-187  (P-  IW). 

Thb  Shootino  at  thb  Bibo. 
Thence  ^neas  invites  all  comers  to  feats  of  the  bow; 
Places  the  prises  in  view ;  with  his  own  strong  hand  from  below 
Lifts  from  the  ship  of  Serestus  a  mast.    On  its  summit  in  air 
Hangs,  as  a  mark  for  the  archers,  a  dove  made  fast  in  a  snare. 
Yonder  the  concou  rse  gathers .   The  lots  in  a  helmet  are  fiung ; 
First  from  the  brass  amid  thy  name,  HIppocoon  sprung; 
Mnestheus  second  —  in  race  of  the  vessels  victor —but  now- 
Still  with  the  garland  green  of  an  olive  bound  on  his  brow; 
Third  Burytion;  brother  of  thine,  bright  archer  of  Troy, 
Fandarus,  chosen  of  old  by  a  goddess  the  truce  to  destroy, 
First  upon  Danaan  ranks  that  day  thine  arrow  to  cast. 
Buried  deep  in  the  helmet  Aoeetes  lay  to  the  last, 
Beady  to  vie  with  the  youths,  though  a  veteran.    Each  one 

strings 
Cord  to  the  bow,  from  the  quiver  himself  the  artillery  brings. 
First  from  the  twanging  thong  Hippocoon's  arrow  impelled 
Cleaves  as  a  lash  the  divided  skies,  then  strikes  and  is  held 
Fast  In  the  timber;  the  stricken  mast-tree  shakes,  and  the  bird 
Flutters  with  fear;  all  around  them  her  pinions  fiapping  are 

heard. 
Next  keen  Mnestheus  placed  him,  his  bowstring  drawn  to  the 

breast, 
Levelled  his  eye  and  his  weapon,  his  keen*  glance  upward 

addressed ; 
Failed  in  an  evfl  hour  to  the  dove  herself  to  attain , 
Broke  with  his  shaft  but  her  fetters,  the  hempen-cords  of  the 

chain; 
Where  by  her  oapti  ve  feet  from  the  masthead  lofty  she  hung. 
Into  the  breesee  she  fiew,  to  the  dark  clouds  rapidly  sprung. 
Now  with  his  bow  to  the  bolt-head  drawn  and  his  arrow  dis> 

played, 
Swift  as  a  thought  to  his  brother  Eurytlon  prayed; 
Biyed  her  in  clear  sky  sailing,  with  joy  escaping  the  dart. 
Under  a  dark  cloud  flapping  her  wings —then  pierced  to  her 

heart. 
Breathless  she  fell,  amid  Heaven's  bright  stars  left  life,  and 

restored 
Home,  as  she  downwards  fioated,  the  fatal  bolt  to  Its  lord . 

JEn.Y.  486-618  (p.  248). 

NeFTUNB  CALMS  THB  StOBM. 

Peace  to  the  billows  he  gives,  more  swift  than  speech  upon  lips; 
Scatters  the  clouds  that  have  gathered,  the  sun  brings  back 

from  eclipse. 
Triton  and  sea  nymph  lift  with  a  strain  each  vessel  that  lies 
Speared  on  the  sea-rock  splinters.    His  trident  Neptune  plies; 
Opens  achamber  in  quick-sands  wild.    Each  billow  subsides, 
And  on  the  face  of  the  waters  his  light-wheeled  chariot  glides. 
As  in  a  great  assembly,  when  Discord  leaps  at  a  word 
Suddenly  forth,  and  Ignoble  crowds  with  fury  are  stirred, 
Fire  brands  fly,  stones  volley ,  the  weapons  furnished  of  wrath— 
If  peradventure  among  them  a  man  stand  forth  in  the  path 


♦Sharp  (?).— El 
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Lojal  and  graye.  loDg  honored  for  faithful  service  of  years, 
Seeing  his  face  they  are  silent,  and  wait  with  listening  ears: 
He  with  his  counsel  calms  their  souls,  assuages  their  ire. 
So  sanlc  Ocean's  thunder,  as  soon  as  the  Ocean's  sire 
Looked  on  the  deep,  and  riding  at  speed  through  firmament 

blue 
Guided  his  horses,  and  loosened  the  reins  as  his  chariot  flew. 

JEn.  I.,  1435-167  (p.  78). 

We  hope  that  Lord  Justice  Bo  wen  will  complete 
his  work,  us  he  contemplates,  and  especially  that 
he  will  give  us  the  Georgics,  the  most  exquisite  of 
ancient  poems. 

HE  A  R8A  Y  EVIDENCE  TO  PROVE  PEDIGREE. 

HEARSAY  evidence  is  one  of  those  iustauces  by 
which  it  is  admissible  to  prove  a  pedigree  or  re- 
lationship. It  is  only  admitted  as  a  matter  of  neces- 
sity; for  without  it  there  must  necessarily,  from  the 
nature  of  the  question  under  investigation,  and  the 
lapse  of  time,  be  a  failure  of  justice.  It  has  been  the 
boast  of  commentators  on  the  common  law  that  It 
does  not  require  the  performance  of  an  impossible 
thing;  and  this  rule  is  applied  in  oases  requiring  proof 
of  pedigree. 

Courts  take  judicial  knowledge  of  matters  of  his- 
tory; proof  of  them  is  not  required.  Carr  v.  Mc' 
Campbell  Bl  Iiid.  97;  Romero  v.  United  States,  1  Wall. 
721.  Matters  relating  to  a  pedigree  are  historical,  but 
in  a  limited  sense  only.  They  are  of  private  nature, 
of  such  as  courts  do  not  take  judicial  notice.  And  the 
reason  for  the  exception  is  obvious,  for  it  would  be 
impracticable  to  require  a  court  to  privately  investi- 
gate the  relationship  of  every  one  before  it,  where  it 
is  essential  to  a  determination  of  rights.  This  excep- 
tion however  has  been  broken  down  in  one  instance, 
where  **Debrett's  Peerage"  was  used  by  the  court; 
but  it  was  used  upon  the  ground  that  the  personages 
referred  to  in  it  were  historical  characters,  and  their 
lives  related  to  acts  of  public  historical  notoriety ;  and 
therefore  comes  within  the  general  rule  concerning 
matters  of  history.  JiusaeU  v.  Jackson,  22  Wend.  276; 
affirming  4  Wend.  543. 

In  speaking  of  proof  of  pedigree,  Lord  Mansfield 
said,  that  **  from  the  necessity  of  the  thing  the  hearsay 
of  the  family  as  to  marriage,  births  and  the  like  is 
admitted."  Berkeley  Peerage  case,  4  Camp.  415;  Copt 
V.  Pearc€,7  Gill,  264;  Craufurd  v.  Blackburn,  17  Md, 
49;  S.  C,  77  Am.  Deo.  828. 

As  it  Is  only  in  matters  of  pedigree  that  such  evi- 
dence Is  adralRsible,  It  is  well  to  understand  what  is 
meant  by  that  term.  **  The  term  *  pedigree '  embraces 
not  only  descent  and  relationship,  but  also  the  facts 
of  birth,  marriage  and  death,  and  the  time  when  those 
events  happen."  Cope  v.  Pearce,  7  Gill  (Md.),  264; 
Craufurd  v.  Blackburn,  17  Md.  49;  8.  C,  77  Am.  Dec. 
323;  SlD%t^k  v.  Freiicfi.  11  Lea,  78;  8.  C,  47  Am.  Rep. 
277.  Such  declarations  are  not  admissible  to  prove 
other  facts.  In  an  attempt  to  prove  the  freedom  of  a 
claimant,  such  evidence  was  held  inadmissible  for  that 
purpose ;  but.not  to  prove  bis  relationship.  Negro  John 
Davis  y.  Wood,  1  Wheat.  6;  see  Pegram  v.  Isabel,  2 
Hen.  &  Munf.  193;  Mima  Queen  v.  Helpbum,  7  Cranoh, 
290;  Jones  v.  Jones,  36  Md.  447. 

So  If  the  declaration  Is  that  a  certain  person  was  an 
**  heir"  or  a  "relative  "  of  the  ancestor  it  is  not  ad- 
missible to  prove  such  an  inheritance;  the  particular 
relationship  must  be  stated  so  that  the  court  may 
know  whether  the  person  was  an  heir  or  not.  Chap- 
man V.  Chapman,  2  Conn.  847;  8.  C,  7  Am.  Deo.  277; 
cited.  Drown  v.  CrandaU,  11  Conn.  92. 

The  declarant  need  not  have  named  from  whom  he 
obtained  his  information  to  render  his  deolaratlouB 
admissible ;  for  knowledge  of  the  facts  relating  to  a 


pedigree  most  geuerafly  exist  in  every  family.  JeteeU 
y.  Jewell,  3  How.  219;  see  Van  Sickle  v.  Gt&8o»^  40 
Mich.  170. 

In  determing  what  may  or  may  not  be  thus  proven, the 
authorities  are  not  always  uniform ;  but  we  cite  a  few. 
Thus  the  declarations  of  a  woman  were  held  admissible 
to  prove  that  a  certain  person  is  the  son  of  her  un- 
married sister,  although  the  effect  is  to  show  that  he 
is  a  bastard.  Northrop  v.  Hale,  76  Me.  806;  49  Am. 
Rep.  615;  81  Alb.  L.J.  51. 

8o  a  mother's  declaration  was  admitted  to  show  the 
illegitimacy  of  her  daughter,  when  it  tended  to  prove 
that  she  was  never  married.  Haddock  v.  Boston,  etc, 
R,Co.,3  Allen,  300;  Murray  v.  Af iZner,  12  Ch.  DIv. 
845;  8.  C.,d6Moak,720. 

8o  where  the  question  was  whether  the  plain tifTs 
mother  was  the  legitimate  child  of  the  ancestor, 
whose  land  was  in  dispute,  and  the  record  showed  the 
latter'n  marriage  at  a  certain  date,  the  ancestor's 
declaration  to  the  effect  that  "  unless  he  made  a  will, 
Louisa  (the  plaintiff's  mother),  oould  get  nothing  "  was 
held  competent  to  go  to  the  jury  on  the  question  of 
her  lllegitimany.   ViaU  v.  Smith,  6  R.  I.  417. 

8o  the  declarations  of  a  deceased  member  of  a  family 
are  admissible  to  disprove  the  marriage  of  the  parents; 
Jewell  V.  Jewell,  1  How.  219,  or  to  prove  it.  Chamber^ 
lain  V.  Chamberlain,  71  N.  T.  423.  But  the  declarations 
of  a  husband  and  wife  at  or  subsequent  to  the  birth 
of  the  child  are  inadmissible  to  prove  it  illegitimate, 
In  the  absence  of  proof  of  non-access  at  the  time  of 
the  conception.  Dennison  v.  Page,  29  Penn.  St.  420; 
8.  C,  72  Am.  Dec.  644.  Yet  where  the  legitimacy  of 
a  child  born  In  wedlock  was  In  issue,  previous  state- 
ments by  the  mother  that  the  child  was  a  bastard 
were  held  admissible  as  evidence  of  her  conduct,  al- 
though she  would  not  have  been  allowed  to  make  such 
statements  In  the  witness-box.  The  Aylesford  Peerage, 
11  App.  Cas.  1;  8.  C,  33  Alb.  L.  J.  324.  But  when  such 
husband  or  wife  is  called  by  the  opposite  party  to 
testify. 

The  declarations  made  to  a  witness  by  the  father  of 
an  illegitimate  son  are  not  proof  of  pedigree.  United 
States  V.  Brown,  3  Mc  Arthur,  64,  and  see  Crispin  v. 
Doglini,  2  8.  &  Tr.  493,  where  the  declarations  of  a 
brother  were  not  admitted. 

The  time  of  the  birth  may  be  so  proven  even  though 
there  be  a  family  register  In  existence;  Swink  v. 
French,  11  Lea,  78;  8.  C,  47  Am.  Rep.  277,  for  one  Is 
no  higher  evidence  than  the  other.  Clement  v.  Hunt, 
1  Jones  L.  400,  but  not  the  place  of  the  birth.  Vatighan 
y.Phebe.  Mart.  &  Terg.  5;  8.  C,  17  Am.  Deo.  770; 
Carter  v.  Montgomery,  2  Tenn.  Ch.  216;  see  however 
Tyler  v.  Flanders,  67  N.  H.  618;  King  v.  EHth,  8  East, 
539;  so  may  the  time  of  a  death  and  lack  of  issue; 
Flowers  v.  Harolson,  6  Yerg.  494;  Saunders  v.  Fuller, 
4  Humph.  516,  but  not  the  place  of  death  or  a  shade  of 
color.  Carter  v.  Montgomery,  2  Tenn.  Ch.  216;  Shearer 
V.  Clay,  1  Little,  266;  Wilmington  v.  Burlington,  4 
Pick.  174. 

But  the  declarations  of  a  deceased  person,  that  he 
had  a  brother  living  at  a  certain  place,  were  held  com- 
petent to  establish  the  right  of  the  brother's  children 
to  Inherit  from  the  declarant.  Here  the  statement  of 
the  place  served  to  identify  the  claimant.  Wise  v 
Wynn,  59  Miss.  588;  S.  C,  42  Ad^.  Rep.  38. 

Hearsay  information  of  the  death  of  a  person,  de- 
rived from  his  immediate  family,  may  be  admitted  as 
prima  facie  evidence  of  the  fact.  Dupont  v.  Davis,  80 
Wis.  170;  Anderson  v.  Parser,  6  Cal.  197;  Clark  v, 
Owens,  18  K.  Y.  434. 

According  to  recent  English  authorities  it  may  be 
stated  now  as  the  law  of  England,  that  not  only  the 
age,  but  the  place  of  both  the  birth  and  death  may  be 
proven  by  the  declarations  of  a  deceased  ancestor. 
Sfiields  V.  Bouc/ier,  1  DeG.  A  Sm.  40;  Haines y.Oufurie 
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13 Q.  B.  818:  8.  C,  87  Moak,  691 ;  24  Am.  L.  Reg.  170; 
Figg  v.  Wedderburw,  11  L.  J.  (Q.  B.)  46;  8.  C.  6  Jar. 
218:  Plant  v.  Taylor, 

Wberea  plaiutiff  olaimt  to  be  the  illegitimate  son  of 
a  woman  who  bad  aoted  as  his  god- mother  at  his 
baptism,  and  had  said  to  several  strangers  of.  the 
family  that  she  was  his  mother,  and  to  other  strangers 
that  he  was  her  son  and  she  would  provide  for  him, 
the  Imperial  Supreme  Court  of  Cassation  (of  Austria), 
held  the  evidence  insufQoent  on  account  of  the  equivo- 
cal manner  in  which  the  terms'"  mother*'  and  "  son  *' 
were  used.  24  Alb.  L.  J.  444. 

The  age  of  a  deceased  meml>er  of  a  family  may  be 
proven  by  hearsay.  WcUton  v.  Brewster,  1  Peiin.  St. 
d8L  But  actual  residence  cannot  thus  be  proven  for  the 
purpose  of  creating  a  settlement.  Londwkderry  v. 
Andover,  28  Vt.  416. 

The  declarant  whose  statements  it  is  sought  to  use 
must  have  been  related  to  the  family  by  blood  or 
marriage  at  the  time  he  made  them.  Being  thus  related 
it  is  supposed  he  has  a  better  knowledge  of  such 
matters  than  one  not  related.  Thus  the  declaration 
of  a  husband  concerning  his  wife's  family,  or  of  a  wife 
oouoeming  her  husband's  family,  is  equally  admissible 
with  those  of  either  concerning  bis  or  her  own  family. 
SiOerv,  Gehr,  105  Penn.  St.  677;  S.  C,  61  Am.  Rep. 
207;  DeHaven  v.  DeHavtnt  77  Ind.  286;  Jewell  v. 
JeweU,  1  How.  218;  Cuddy  v.  Brown,  78  lU.  416; 
VowUs  V.  Young,  18  Vesey.  140;  Webb  v.  Richardson, 
42yt.465. 

In  this  phase  of  the  matter  there  is  no  particular 
degree  of  relationship  in  the  family  required ;  but 
the  remoteness  of  the  declarant  is  a  matter  to  be  con- 
sidered in  weighing  his  testimony.  The  witness 
testifying  to  the  declarations  need  not  be  related ;  it 
is  the  declarant  that  must  be  related.  Wilson  v. 
BrownUe,  24  Ark.  686;  S.  C,  91  Am.  Dec.  623.  There 
are  however  reported  cases,  in  which  declarations  of 
servants  of  the  family,  intimate  friends  and  even 
neighbors  have  been  admitted ;  but  those  are  no  longer 
authorities.  B.  N.  P.  295;  Wei^  v.  SparUe,  1  M.  &  S. 
679;  Higham  v.  Ridgway,  10  East,  120;  R.  v.  ErisweU, 
ST.  R.  r23;  Johnson y,  Lawson,  2  Bingh.  86. 

Nor  is  it  every  relationship  that  is  sufficient.  Thus 
where  A.  claimed  as  a  child  of  B.  and  C,  and  the 
question  at  issue  was  whether  B.  and  C.  had  ever  mar- 
ried, the  declaration  of  D.,  the  sister  of  C.  (who  was 
B.'s  wife),  that  B.  and  C.  were  married,  was  held  in- 
admissible. **  To  prove  the  relationship,  it  was  com- 
petent for  them  to  give  in  evidence  the  declaration  of 
any  deceased  member  of  the  family.  But  the  declara- 
tions of  a  person  belonging  to  another  family  —  such 
person  olaiming  to  be  connected  with  that  family  only 
by  the  inter-marriage  of  a  member  of  each  family  — 
rests  upon  a  different  principle.  A  declaration  from 
such  a  source  of  its  marriage  which  constitutes  the 
affinity  of  the  declarant,  is  not  such  evidence  aliunde 
as  the  law  requires."  Blackburn  v.  Crawford,  8  Wall. 
175.  But  the  declaration  of  A.  a  blood  relation  of  B., 
to  show  that  he,  B.,  was  married  to  C.  may  be  received 
without  showing  any  other  relationship  between  A. 
and  C.  Mofikton  v.  dttomey-Oeneral,  2  Buss  &  M. 
156,  see  Edwards  v,  Harvey,  Cooper  Ch.  88;  Doed. 
FuUer  v.  RanddU,  2  Moore  &  P.  24.  So  the  declarations 
of  an  illegitimate  child  are  not  admissible  to  show 
relationship  of  the  members  of  the  family  of  his 
reputed  father.  Doe  v.  Barton,  2  M.  &  R.  28.  A 
declaration  of  a  wife  that  she  had  heard  her  first 
husband  say  that  after  his  death  the  estate  would  go 
to  F.  and  after  F.'s  death  to  his  heir,  under  whom  the 
lessor  of  the  plaintiff  claimed,  was  held  admissible  to 
show  the  relation  of  F.  to  the  family.  Doe  v.  RandaXl, 
2M.  &P.20. 

Before  the  declarations  of  such  a  relative  can  be 
used,  his  death  must  be  proven     Blackburih  v.  CraW' 


ford,  3  Wall.  175;  SiUerv,  Oehr,  105  Penn.  St.  677;  S. 
C,  61  Am.  Rep.  207,  for  the  declarations  of  a  person 
living  are  not  admissible,  because  it  is  not  the  best  of 
evidence.  Pendiel  v.  Pendrel,  28tr.  924;  Doe  v.  Ridg- 
way,  4  B.  A  A.  53.  But  the  proof  of  death  is  not  so 
strict  as  to  require  actual  proof.  Then  showing  by 
one  of  the  family  that  a  member  of  it  went  abroad 
many  years  ago,  and  was  supposed  to  have  died  there, 
and  that  he,  the  witness,  never  heard  in  the  family 
that  he  had  ever  been  married,  was  held  to  be  good 
evidence  of  the  death  of  that  person  without  issue. 
Doe  V.  Qriffln,  15  East,  203;  see  Doe  v.  Jesson,  6  id.  80. 
Of  course  the  fact  of  death  may  be  proven  by  any 
legitimate  evidence. 

The  declarant  must  be  shown  to  have  been  a  member 
of  the  family,  within  the  meaning  or  previously  de- 
fined by  evidence  dehors  his  own  declarations,  before 
the  declarations  are  admissible.  Sitter  v.  Qehr,  105 
Penn.  St.  577;  S.  C,  51  Am.  Rep.  207;  Blackburn  v 
Crawford,  3  Wall.  175;  Mm^kton  v.  Jitomey-Oeneral^ 
2  Russ.  &M.  167;  TTiompson  v.  Woolf,  8  Ore.  464;  Smith 
V.  Tibbitt,  L.  R.,  1  P.  D.  854.  Thus  the  statement  of  a 
witness  that  he  had  received  information  verbally, 
and  by  letter,  of  the  death  of  a  person,  it  not  appear- 
ing that  he  was  related  to  the  person,  nor  how  he 
obtained  his  Information,  was  held  not  competent 
evidence  of  that  fact.  Wilson  v.  Brovndce,  24  Ark. 
686;  S.  C,  01  Am.  Dec.  623;  Chapman  v.  Chapman,  2 
Conn.  847;  S.  C,  7  Am.  Dec.  277. 

Whether  or  not  the  relationship  of  the  declarant  is 
proven  is  a  question  for  the  court  and  not  for  the  jury. 
Jenkins'v.  Davis,  10  Q.  B.  813;  BarUeU  v.  Smith,  11  M. 
&  W.  483;  Craufurd  v.  Blackburn,  17  Md.  49;  S.  C,  77 
Am.  Deo.  823.  A  few  cases  may  be  found  in  which  the 
declarations  of  the  declarant  were  used  to  show  his 
relationship.    Doe  v.  Davis,  69  E.  C.  L.  814. 

Where  a  claimant  of  certain  property  sought  to 
prove  his  relationship,  the  fact  of  his  birth,  place  of 
birth,  his  bringing  up  in  the  family  of  his  aunt,  whose 
declarations  were  sought  to  be  introduced,  and  his 
name,  was  held  ample  evidence  of  relationship.  North- 
ropy.  Hale,  76  Me.  806;  S.  C,  49  Am.  Rep.  616;  81 
Alb.  L.  J.  61 ;  see  ViaU  v.  SmiOi,  6  R.  I.  417.  A  wife 
may  testify  to  her  husband's  death  and  burial  by 
letters  from  his  folks  to  her.  Mason  v.  FuUtr,  46  Vt. 
29.  Such  declarations  of  relationship  are  admissible 
in  all  kinds  of  cases  where  the  investigation  of  a  pedi- 
gree is  necessary.  As  In  ejectment.  Flowers  v.  HaroU 
ifofi,  6  Yerg.  494,  upon  an  Issue  of  devisavit  velnon; 
Ford  V.  Ford,  7  Humph.  92,  or  on  a  trial  of  incest,  but 
this  last  Is  doubtful.  EweU  v.  State,  6  Yerg.  864 ;  S.  C, 
27  Am.  Dec.  480. 

But  such  evidence  does  not  apply  to  proof  of  the 
facts  which  constitute  a  pedig^'ee  when  they  may  be 
proved  for  other  purposes;  as  where  the  defense  Is 
infancy  in  an  action  on  contract.  Haines  v.  Guthrie, 
13  Q.  B.  818;  S.  C,  37  Moak,  691 ;  24  Am.  L.  Reg.  170; 
Figg  v.  Wedderbume,  11  L.  J.  (Q.  B.)  46;  8.  C,  6  Jur. 
218;  Plant  v.  Taylor,  7  H.  &  K.  227.  Nor  is  it  admis- 
sible to  prove  the  place  of  settlement  of  a  pauper. 
Rex  V.  ErisvM,  3  T.  R.  707;  Rex  v.  Erith,  8  East,  639. 

There  is  also  evidence  of  a  traditionary  character, 
such  as  general  repute  in  a  family,  to  which  a  member 
of  the  family  may  testify ;  and  it  is  no  objection  that 
it  Is  hearsay  upon  hearsay.  Doe  v.  Oriffin,  16  East, 
29;  Doev.  Randall,2U.kP.20;  MonkUmv,  Attorney- 
General,  2  Russ.  &  My.  165;  EUioU  v.  PiersoU,  1  Pet. 
828;  Jackson  v.  King,  5  Cow.  237;  S.  C,  16  Am.  Deo. 
468.  In  such  an  instance  it  is  for  the  judge  to  decide 
whethei  the  declarant  was  related  to  the  family ;  and 
when  the  evidence  is  admitted,  for  the  jury  to  settle 
the  fact  to  which  the  declarations  related.  Doe  v. 
Davis,  11  Jur.  607;  S.  C,  10  Ad.  k  El.  (N.  S.)  814; 
Copserv,  Jfeorcc,  7  Gill,  247;  Clements  v.  Bunt,  1  Jones 
L.  400.  Such  declarations,  if  they  rela^  to  events  long 
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past,  are  not  entitled  to  the  weight  they  would  have  if 
related  to  more  recent  events.  Johnson  v.  Todd,  5 
Beavan,  689. 

''  And  such  statements  of  deceased  meml>erB  of  the 
family  may  be  proved  not  only  by  showing  that  they 
actually  made  the  statements,  but  by  showing  that 
they  acted  upon  them,  or  assented  to  them,  or  did  any 
thing  that  amounted  to  showing  that  they  recognized 
them."  Sturla  v.  Frecda,  5  App.  Gas.  623;  8.  C,  34 
Moalc,  1 ;  43  L.  T.  (N.  8.)  209,  see  Carter  ▼.  Montgomery, 
2Teun.  Oh.  216;  Eaton  v.  TaUmadge,  24  Wis.  217.  But 
what  the  neighbors  said  or  did  cannot  be  proven. 
DeHaven  v.  DeBaven,  77  Ind.  286. 

The  acts  and  declarations  of  the  ancestor,  aa  to  his 
treatment  of  the  person  whose  pedigree  is  in  dispute, 
are  an  entirety,  and  when  particular  instances  are 
called  forth  upon  direct  examination,  the  general  con- 
duct of  such  ancestor  may  be  proved  on  cross-exami- 
nation; but  it  is  not  error,  on  the  cross-examination, 
to  refuse  to  permit  a  witness  to  answer  a  question 
which  calls  for  a  statement  made  by  the  ancestor 
while  testifying  as  a  witness  in  an  action  affecting  his 
personal  interests,  and  concerning  the  pedigree  of  a 
person  who  may  have  been  many  years  dead.  DeHaven 
V.  DeHaven,  77  Ind.  236. 

Besides  the  oral  declarations  of  deceased  relatives 
there  is  other  hearsay  evidence  consisting  of  written 
statements  that  are  admissible.  These  statements  are 
treated  as  the  oral  declarations  with  some  varying 
Incidents. 

The  first  of  these  is  what  is  termed  a  family  record, 
usually  such  as  is  kept  in  a  Bible,  for  it  is  a  practice 
of  the  earliest  times  of  the  Anglo>Saxons,  after  their 
conversion  to  Christianity,  to  keep  a  record  of  impor- 
tant events  in  the  sacred  volume,  and  a  record  thus 
kept  of  births,  marriages  and  deaths  is  admissible  in 
evidence  in  proving  pedigree.  8ee  Kemble*s  8axons; 
Hunt  V.  Supreme  Council  of  tiie  Order  of  Chosen 
Friends,  31  N.  W.  Hep.  676;  Douglass  v.  Sanderson,  2 
Dall.  116;  Carskadden  v.  Poorman,  10  Watts,  82;  8.  C, 
86  Am.  Dec.  145;  Lewis  v.  MarshaU,  5  Pet.  470;  Sitter 
T.Oehr,  105  Penn.  8t.  677;  8.  C,  61  Am.  Rep.  203, 207; 
Berkeley  Peerage,  4  Camp.  401;  Monkton  v.  Attorney- 
C^enercU,  2  Russ.  &  My.  147 :  Jackson  v.  Cooley,  8  Johns. 
128;  Slane  Peerage,  6  CI.  &  F.  24;  Sussex  Peerage,  11 
id.  85.  Such  entries  are  admissible  if  they  come  from 
the  proper  source,  although  the  handwriting  of  the 
person  making  them  is  not  proved.  Huhhardy.  Lees, 
L.  R.,  1  Ex.  256;  Carskadden  v.  Pjorman,  10  Watts, 
82:  8.  C,  36  Am.  Dec.  145.  The  rule  is  extended  to 
entries  in  all  kinds  of  books,  and  a  hymn  book.  Collins 
V.  Orontham,  12  Ind.  440;  Berkeleys  Peerage,  4  Camp. 
401,  or  to  an  ancient  deed  containing  recitals  of  family 
history,  even  against  persons  who  are  not  parties  to 
the  deed,  and  who  claim  no  right  under  it.  Deery  v. 
Cmi/,  5Wall.  795;  Jackson  v.  Cooley,  8  Johns.  128; 
Sleney  v.  Wade,  7  8im.  695.  8o  a  letter  containing 
statements  as  to  its  author's  family,  sworn  to  by  his 
wife  to  have  been  written  by  him,  in  addition  to  her 
testimony  that  the  facts  stated  in  the  letter  had  been 
frequently  mentioned  by  her  husband  in  his  life  time, 
was  admitted.  EUioU  v.  Pliirsol,  1  Pet.  328.  And  the 
same  is  true  of  letters  generally  of  a  like  character. 
CoKiiis  V.  Orontham,  12  Ind.  440;  Crouch  v.  Eveleth,  15 
Mass.  305. 

A  leaf  from  a  family  Bible,  containing  the  names  of 
the  children  of  one  deceased,  under  whom  the  plain- 
tiff claimed,  annexed  to  a  notarial  certificate  from 
another  State,  that  was  cut  from  the  Bible  in  the 
notary's  presence,  and  sworn  before  him  to  be  the 
property  and  family  Bible  of  the  deceased,  was  admit- 
ted in  evidence.  Douglass  v.  Sanderson,  2  Dall.  116; 
see  Hunt  v.  Supreme  CouticU  of  the  Order  of  Chosen 
FHends,  81 N.  W.  Rep.  676. 


Where  however  the  entry  was  in  the  handwriting  of 
a  brother  of  the  child,  who  testified  that  he  copied 
that  and  other  entries  respecting  the  ages  of  the 
family,  from  another  book  in  which  original  entries 
were  made  In  his  fathers  handwriting,  by  his  direc- 
tions, the  entry  was  held  inadmissible  unless  it  was 
shown  that  the  original  was  lost.  Curtis  v.  PatUm,  6 
8.  A  R.  15,  see  Woodtoard  v.  SpUUr,  1  Dana,  182;  8. 
C.f  25  Am.  Deo.  130.  Even  a  memorandum  of  the 
father,  giving  the  date  of  the  birth  of  his  child,  is  ad- 
missible. Bruney.  RaufUngs,  7  East,  290;  CoUinsr. 
Ch'onUiam,  12  Ind.  440;  Hunt  v.  Supreme  Council,  etc, 
31 N.  W.  Rep.  576.  8uch  a  paper  was  admitted,  al- 
though it  never  was  made  public  by  the  writer  and 
was  erroneous  in  several  particulars  and  professed  to 
be  founded  chiefly  on  hearsay.  Monkton  v.  Attorney^ 
General,  2  Russ.  A  My.  140.  So  a  will  may  be  admitted. 
Doe  V.  Ormerod,  1  Mo.  &  R.  466,  but  not  if  made  after  a 
controversy  arose;  Sussex  Peerage,  11  CI.  A  Fin.  85; 
8.  C,  83  Alb.  L.  J.  824,  or  an  ex  parte  affidavit  made 
abroad ;  Fogler  v.  Simpson,  2  Dall.  117 ;  8.  C,  1  Yeates, 
17:  but  not  one  made  in  another  State  of  the  Union. 
Douglass  v.  Sanderson,  2  Dall.  118,  unless  made  several 
years  before  by  statutory  enactment.  Hurst  v.  Jones, 
Wall.  Jr.  378.  Even  though  a  will  be  found  in  a  can- 
celled state,  it  is  admissible.  Doe  v.  Earl  of  Pembroke, 

11  East,  604.  Such  records  are  not  only  admissible  to 
prove  pedigree,  but  to  disprove  the  relationship. 
Zouoh  V.  IFoters,  12  Vln.  Ab.  T.,  b.  87.  pi.  6. 

Testimony  copied  into  a  bill  of  exceptions,  where 
the  original  commission  and  testimony  used  In  an 
action  of  ejectment  were  lost,  was  admitted  to  estab- 
lish pedigree  in  a  subsequent  action  for  mesne  profits. 
Chirac  V.  Reinecker,  2  Pet.  618.  Likewise  a  bill  in 
chancery  was  admitted.    Taylor  v.  Cole,  7  T.  R.  S. 

Entries  in  a  church  register  of  burials  are  admis- 
sible. Lewis  V.  MarsliaU,  5  Pet.  470;  Hunt  v.  Supreme 
CounoU,  etc.,  81  N.  W.  Rep.  576.  So  a  copy  of  the 
register  of  births  and  deaths  of  Quakers  In  England, 
proved  before  the  lord  mayor  of  London,  was  admit- 
ted in  evidence  in  Pennsylvania  In  1759  to  prove 
death.  Hyam  v.  Edwards,  1  Dall.  2.  Yet  it  has  been 
held  that  such  an  entry  Is  not  evidence  of  the  time  of 
a  birth,  for  the  clergyman  making  it  had  no  authority 
to  make  the  entry,  or  to  make  an  entry  as  to  the  time 
of  the  birth,  and  possessed  no  means  for  making  any 
inquiry  as  to  the  facts.    Qoodright  v.  Moss,  Cowp.  591. 

In  later  times  an  extract  from  a  register  of  births 
puriK>rting  to  be  signed  and  certified  by  aMeputy 
superintendent  registrar,  as  the  person  in  whose 
custody  the  register  book  was,  was  held  admissible  in 
evidence  on  its  mere  production.  Queen  v.  Weaver^ 
L.  R.,  2  Cr.  Cas.  Res.  85;  8.  C,  7  Moak,  828.  8o 
monumental  inscriptions  are  admissible  if  made  by  a 
deceased  relative,  or  under  his  directions.  Kidney  v. 
Cocfclmm,  2  Russ.  &  My.  167;  CoUins  v.  Grantham,  12 
Ind.  440. 

In  England  the  herald's  original  visitation  books  are 
evidence,  since  it  was  his  business  to  make  out  pedi- 
grees. Steynery.  Burgesses  of  J>foitwich,  Sklnn.  628; 
Earl  of  ThaneVs  case,  2  Jones,  224. 

But  a  report  of  an  official  committee  called  a  Qiunta, 
which  sat  at  Qenoa,  stating  that  a  certain  person  was, 
in  1790,  a  native  of  Quarto,  aged  about  forty-five,  was 
rejected,  In  an  attempt  to  prove  his  age  and  place  of 
residence ;  although  it  was  proven  to  be  '*  an  authentic 
public  document  of  the  Genoese  government,  to  which 
as  far  as  the  good  faith  of  thoee  who  made  it  is  con- 
cerned, credit  might  be  Justly  given."  Sturla  v. 
Freccia,  5  App.  Cas.  623;  8.  C,  34  Moak,  1;  affirming 

12  Ch.  Div.  4U. 

The  communication  however  between  the  family 
and  the  declarant  may  have  been  so  infrequent,  or  his 
knowledge  of  it  may  have  been  so  scant  as  to  render 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


183 


H  worthlaes  or  inadmiBsible.  Thai  the  busbaud  of  a 
gnuidcbild  cannot  state  hlf  oonolnslon  from  tbe  state- 
ments of  his  wife  and  her  ancles,  unless  it  was  held 
they  were  so  freqaentand  under  such  cironmstauoes 
that  he  can  say  what  was  the  ancontradioted  repate  in 
the  family.  Borland  y.  Madman,  107  111.  636;  see 
3imey  V.  Batin,  3  A.  K.  Marsh.  822;  8.  €.,13  Am. 
Dec  167.  So  mere  general,  yagne  and  unsubstantial 
testimony  tending  to  support  the  assertion  is  of  no 
avail  as  against  record  evidence  to  tbe  contrary* 
Denayer  y.  Ryan^  24  Fed.  Rep.  77.  But  general  reputa- 
tion in  the  family  that  issue  was  lM>rn  alive  is  admis- 
sible.   Doe  y.  KiUefm,  6  Del.  14. 

And  interrogatories  relating  to  family  relationship, 
dates  of  decease  and  marriages  may  all  be  answered 
on  the  basis  of  family  tradition  instead  of  direct  per- 
sonal knowledge.  Van  Sickle  y.  Gibson,  40  Mich.  170. 
So  one  may  testify  to  his  own  age,  although  his  pa- 
rents are  idive  and  present.  State  v.  Cain^  9  W.  Ya. 
560:  Chever  v.  Congdon,  84  Mich.  296. 

The  proof  of  time  and  place  should  be  made  to 
establish  identity  of  the  person.  '*  Mere  identity  of 
names  must  be  accompanied  with  some  circumstances 
of  time  or  place  before  we  can  attach  any  value  to  it 
as  affecting  <right8  of  property."  Sitler  v.  Oehr,  106 
Penn.  St.  677;  8.  C,  61  Am.  Rep.  207. 

In  transactions  that  are  recent,  mere  identity  of 
name  is  sufficient,  or  pWma/acie  evidence.  McConeghy 
y.  Kirk,  68  Penn.  St.  208. 

**  It  would  work  great  injustice  if  rights  of  property, 
after  a  great  length  of  time,  were  allowed  to  depend 
upon  mere  identity  of  name.  A  prima  facie  case  thus 
submitted  to  a  jury  might  befextremely  difficult,  if  not 
impossible  to  disprove.  I  know  of  no  case  in  which 
mere  identity  of  name  has  been  held  sufficient  after 
the  great  lapse  of  time  which  exists  here."  SiUer  v. 
Oehr,  supra;  see  Sewdll  v.  Evana,  4  Ad.  &  El.  (K.  S.) 
426;  Saiicr  y.  Herteog,  2  Peun.  St.  1M2. 

In  order  to  establish  identity  the  events  of  the  life 
of  the  remote  ancestor  may  be  traced,  and  this  may  be 
done  by  the  declarations  of  a  deceased  relative.  Thus 
the  events  of  a  son  of  a  remote  ancestor  were  proven  by 
the  declarations  of  a  deceased  relative,  to  prove  iden- 
tity, by  showing  that  such  son  was  a  military  officer  in 
the  artillery  service,  and  by  such  means  identifying 
him.  Attomey-Oeneral  v.  KoMer,  9  H.  L.  Cas.  668. 

So  producing  liters-patent  to  one,  and  then  tracing 
descent  from  one  of  the  same  name,  was  held  prima 
facie  evidence  that  the  patentee  and  ancestor  were 
the  same  person ;  and  it  further  lies  on  the  person 
opposing  such  a  presumption  to  rebut  it  by  showing 
another  person  of  corresponding  name,  age  and  the 
like,  or  in  some  other  way.  Jackson  v.  King,  6  Cow, 
287;  8.  C,  16  Am.  Dec.  468. 

There  are  no  grades  in  such  hearsay  evidence.  Of 
course  if  the  declarant  is  alive  he  must  be  called ;  but 
if  he  is  dead  his  declarations  are  not  to  be  excluded 
because  the  fact  of  relationship  may  be  proven  by  a 
living  witness  cognizant  of  the  fact.  The  weight  of 
such  evidence  is  one  exclusively  for  the  jury ;  but  in 
law  the  testimony  of  a  living  witness  is  of  no  more 
value  than  that  of  the  dead  declarant.  Craitfurd  v. 
BlaMmm,  17  Md.  49;  8.  C,  77  Am.  Dec.  828:  Saim- 
ders  V.  FuUer,  i  Humph.  616.  But  the  testimony  of 
living  meml>ers  of  a  family,  and  the  declarations  of  its 
deceased  members  are  entitled  to  more  weight  than 
the  teetlmony  of  persons  unconnected  with  the  ftunily. 
Saunders  y,  FuUer,  nupra;  Swink  v.  French^  U  Lea, 
78;  8.  C,  47  Am.  Rep.  277;  see  I>uf>oyster  v.  Qagoni 
(Abet.),  84  Alb.  U  J.  616. 

In  proving  heirship,  and  right  to  certain  property 
by  virtue  of  such  heirship,  it  often  becomes  a  matter 
of  consideration  for  the  claimant,  whether  or  not  he 
win  introduce  evidence  showing  there  are  no  other 


heirs.  If  It  be  shown  that  there  are  collateral  remote 
ancestors  whose  descendants  would  be  entitled  to 
share  in  the  inheritance,  yet  it  must  be  further  shown 
that  there  were  such  descendants  if  it  is  desired  to 
defeat  the  claimant ;  for  the  latter  is  not  bound  to  do 
it.  There  is  no  presumption  for  or  against  a  remote 
person  having  left  children  or  heirs.  It  is  a  fact  to  be 
proven  by  the  person  claiming  it.  Slight  evidence  how- 
ever is  sufficient  to  show  there  are  some  —  such  as  an 
advertisement  in  a  public  newspaper  for  them,  especi- 
ally if  it  state  there  is  property  to  which  they  are 
entitled  by  descent.  Chreaves  v.  Qrtentoood,  2  Exch 
Div.  289;  8.  C,  20  Moak,  647;  see  Earl  of  Roscom- 
motifs  Claim,  6  CI.  &  F.  97;  Doe  v.  WoUey,  8  B.  At  C. 
22:  Emmerson  v.  WhiU,  9Fost.  482;  Richards  v.  Rich- 
ards, 16  East,  294. 

The  declarations  of  a  deceased  member  of  a 
family  are  not  only  admitted  because  of  neces- 
sity but  for  the  reason  that  they  were  spoken  at 
a  time  when  the  declarant  had  no  other  motive  than 
to  speak  the  truth.  If  therefore  it  appears  that  the 
declarant  had  any  other  motive  than  to  speak  the 
truth,  or  if  any  other  possible  motive  existed,  or  if 
any  other  fact  existed  that  may  have  impelled  its 
speaking,  his  declarations  are  inadmissible.  Before 
such  declarations  are  admissible  it  must  at  least  pre- 
sumptively appear  that  they  were  made  at  a  time 
when  there  was  no  temptation  to  misrepresent  the 
facts.  Berkeley  Peerage,  4  Comp.  416;  Banbury  Peer~ 
age,  2  Wheat.  Selw.  N.  P.  668;  8.  C,  1  Sim.  &  Sim. 
163.  They  must  be  free  from  the  presumption  of  in- 
terest or  bias.  Cha/pman  v.  Chaipman,  2  Conn.  847;  8. 
C,  7  Am.  Dec.  277. 

In  such  instances  the  mind'mns*  stand  indifferently. 
The  fact  however  that  it  is  to  the  interest  of  the  de- 
clarant to  keep  up  his  family  history,  and  that  he 
might  derive  an  interest  by  proof  of  tbe  fact,  does  not 
render  them  inadmissible.  Doe  d.  TUman  v.  Tarver^ 
1  Ry.  k  M.  141. 

Thus  in  the  case  of  Doe  d,  TUman  v.  Tarver,  such 
declarations  were  held  admissible  which  tended  to 
show  that  the  parties  making  them  were  entitled  to  a 
remainder  on  failure  of  the  issue  of  the  then  possessors 
of  the  estate.  And  in  this  same  case  it  is  added  that 
a  widow  was  allowed  to  prove,  in  tbe  House  of  Lords, 
the  declarations  of  her  husband,  in  support  of  her  title, 
though  the  husband,  if  living,  would  have.had  the  right 
which  the  declarations  went  to  establish.  Not  only 
must  they  be  free  from  bias  or  interest,  but  they  must 
have  been  made  In  point  of  time  ante  litem  motamy  be- 
fore the  controversy  arose.  David  v.  Sittig,  1  Martin, 
(N.  8.),  147;  8.  C,  14  Am.  Dec.  179;  Vowles  v.  Young, 
13  Yes.  143;  EUicoU  v.  Pearol,  10  Pet.  411 ;  WhiOock  v. 
Baker,  13  Ves.  6U;  King  v.  EsweU,  8  T.  R.  728;  SUin 
V.  Botoman,  18  Pet.  209,  Elliott  v.  Pe^rsoi,  1  id.  328; 
Strickland  v.  PooU,  1  DaU.  14;  Northrop  v.  JSal€,76 
Me.  806;  8.  C,  49  Am.  Rep.  616;  81  Alb.  L.  J.  61. 

But  where  a  controversy  had  arisen  between  parties 
concerning  the  validity  of  a  deed  against  which  one  of 
the  parties  claimed,  and  no  controversy  was  then 
expected  to  arise  about  the  heirship,  a  letter  written, 
stating  the  pedigree  of  the  dainants,  was  not  excluded 
by  the  rule  of  law  as  to  declarations  made  post  litem 
motam.    EUiott  v.  Peirsol,  1  Pet.  328. 

It  is  not  enough  that  they  were  made  before  t^e  suit 
was  commenced ;  that  cannot  be  taken  as  the  crite- 
rion. Berkeley  Peerage,  4  Comp.  401;  Monkton  v. 
Attomey-Oeneral,  2  Russ.  fc  My.  161.  What  is  the 
conunencement  of  the  controversy  has  been  defined 
to  be  '*  the  arising  of  that  state  of  facts  on  which  the 
claim  is  founded  without  any  thing  more.'*  Walker 
V.  Coiintess  o/ Beauc/iamp,  6  C.  St  P.  662.  A  contro- 
versy in  a  family,  though  not  at  that  moment  the  sub- 
ject of  a  suit,  constitutes  sufficiently  a  lis  mota,  to 
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render  Inadmiesible  a  letter  written  on  that  sabjeot 
by  one  member  of  the  famllj  to  another.  BuUer  v. 
Mountgarret,  7  H.  L.  Cas.  633. 

Within  the  meaning  of  the  term,  liatnoto,  as  already 
expressed,  is  the  further  idea  of  a  controTersy  upon  the 
same  partiouiar  subject  in  Issue.  The  mere  fact  that 
a  matter  was  under  discussion  at  a  trial  when  there 
was  no  controversy  over  it,  although  there  was  a 
controversy  over  some  other  branch  of  the  subject,  is 
not  sufficient  to  exclude  the  declarations  then  made. 
In  one  case  it  was  said  that  "  the  distinction  had 
been  correctly  taken,  that  where  the  lie  tnota  was  on 
the  very  point,  the  declarations  of  persons  would  not 
be  evidence;  because  you  cannot  be  sure,  that  in 
admitting  the  deposition  of  wltneses,  selected  and 
brought  forward  on  a  particular  side  of  the  question, 
who  embark,  to  a  certain  degree,  with  the  feelings  and 
prejudices  belonging  to  that  particular  side,  you  are 
drawing  evidence  from  perfectly  unpolluted  sources. 
But  where  the  point  in  controversy  is  foreign  to  that 
which  was  before  controverted,  that  never  has  been 
a  lia  mota,  and  consequently  the  objection  does  not 
apply.  Freeman  V.  Phillips,  iyL.S^  8.  486;  see  Shed. 
den  V.  Patrick,  3  8w.  &  Tr.  170. 

Courts  will  not  inquire  whether  or  not  the  declarant 
had  any  knowledge  of  the  controversy  when  he  made 
the  declarations.  His  ignorance  Is  immaterial;  for 
they  must  be  excludc»d,  although  he  at  the  time  of 
their  utterance  knew  nothing  about  the  controversy. 
The  unbending  test  is  to  exclude  all  declarations  made 
at  the  time  and  after  the  con tro very  arose.  To 
inquire  whether  a  dead  person  had  knowledge  at  the 
time  he  made  the  declaration  of  the  controversy 
would  raise  too  many  issues,  and  lead  on  to  confusion 
and  erroneous  conclusions.  Berkeley  Peertige,  i  Comp. 
401.  Bven  though  an  action  be  commenced  fraudu- 
lently, with  a  view  thereby  to  exclude  such  declara- 
tions, they  are  not,  because  of  that  fact,  admissible. 
Shedden  v.  Patrick,  2  8w.  &  Tr.  170;  see  Jenkins  y, 
DavUs,  10  Q.  B.  (N.  8.)  814. 

W.  W.  Thornton, 

GRA.WFOBDSyiLLK,   InD. 


ATTORNEY  —  ADMISSION   TO   PRACTICE^ 
REGENTS'  EXAMINATION. 

NEW  YORK  COURT  OF  APPEALS.  JAN.  34. 1888. 

In  thb  Mattsr  of  thr  Appijgation  of  Francis  G. 

moorb,  a  8tudknt  at  law. 
It  is  requisite  to  admission  to  practice  as  an  attorney,  that 
the  candidate  shall  have  passed  the  regents'  examination, 
prescribed  by  the  rules,   within  three  months  from  the 
commencement  of  his  clerkship. 

Per  Curiam.  The  above  is  one  of  a  number  of  ap- 
plications recently  made  to  this  court,  requesting  an 
order  exempting  the  applicant  from  the  obligations  of 
subdivision  3,  of  rule  No.  4,  relating  to  the  admission 
of  attorneys  and  counselors,  requiring  proof  that  ap- 
plicants for  admission  as  attorneys  had,  within  three 
months  after  commencing  their  clerkships,  passed  the 
regents'  examination  prescribed  by  the  rules. 

This  rule  was  adopted  by  the  court  In  1882,  has  been 
extensively  published  in  the  rules  and  otherwise  since, 
and  has,  from  the  time  of  its  adoption,  been  uniformly 
enforced  in  the  examination  of  students  throughout 
the  State. 

There  would  seem  to  be  no  valid  reason  why  a  per* 
son  called  upon  to  determine  the,  to  him,  important 
question  of  selecting  a  vocation  for  life,  should  not 
have  made  himself  familiar  with  the  conditions  Im- 
posed by  law  to  the  privilege  of  pursuing  such  avoca- 


tion. Notwithstanding  this  fact,  it  is  apparent  that 
many  students  have  heedlessly  remained  in  ignorance 
of  the  rule  until  their  periods  of  study  had  nearly,  or 
quite  expired,  and  have  then  come  to  this  oonrt  with 
applications  to  be  exempted  from  its  operation.  The 
object  of  this  rule  can  be  obtained  only  by  its  uniform 
and  strict  enforcement.  It  was  dearly  its  intention, 
by  requiring  certain  intellectual  qualifications  on  the 
part  of  students  when  commencing  their  course  of 
legal  studies,  to  insure  as  far  as  possible,  the  attain- 
ment of  the  ability  required,  when  finally  licensed  by 
the  court,  to  perform  the  responsible  and  important 
duty  of  advising  clients  as  to  their  legal  rights  and 
duties. 

This  rule,  like  all  statutes,  should  be  oonstmedso 
as  to  promote  the  object  which  its  framers  had  in 
view  in  adopting  It.  The  rules  of  courts  are  made 
under  special  statutory  authority  and  when  made  have 
the  force  and  effect  of  statutes.  People,  ex  reL  Mayor^ 
etc,  T.  Nichols,  18  Hun,  686. 

While  a  rule,  which  is  merely  directory  in  Its  pro- 
visions, may  be  disregarded  or  obviated  by  allowing 
the  act  required  to  be  performed  to  be  done  nunc  pro 
tunc,  this  is  not  so  with  reference  to  mandatory  pro- 
visions. Here  the  object  of  the  rule  was  to  require,  at 
the  commencement  of  his  clerkship,  certain  specified 
proof  of  the  student's  qualifications.  This  proof  can- 
not be  allowed  to  be  subsequently  supplied  withoot 
defeating  its  object  and  practically  annulling  Its  pro- 
visions. We  do  not  think  we  are  at  liberty  to  do  this. 
When  the  rule  was  adopted  it  became  the  law  for  the 
court  as  well  as  to  the  citizens  upon  whom  it  was  de- 
signed to  operate,  and  we  have  no  more  power  to  dis- 
regard its  provisions,  in  determining  the  rights  of  a 
student,  than  we  should  have  to  disregard  the  force  of 
a  statute  in  determining  the  rights  of  individuala 
thereunder.  We  conceive  that  it  would  be  quite  on- 
fortunate  for  any  lawyer  to  commence  the  practice  of 
the  law  under  the  impression  that  obedience  to  the 
requirements  of  the  law  could  safely  be  disregarded, 
and  that  he  could  trust  to  favor  or  indulgence  to  be 
relieved  from  the  punishment  which  follows  such  con- 
duct to  the  general  public.  It  may  be  unfortunate  for 
the  individual  that  he  should  be  obliged  to  continue 
the  study  of  the  law  for  a  longer  period  of  time  than 
others  who  have  complied  with  the  provisions  of  the 
rules,  but  it  is  a  misfortune  which  he  has  brought 
upon  himself  by  inexcusable  carelessness  and  a  disre- 
gard of  the  most  ordinary  precaution. 

The  application  should  be  denied. 

All  concur. 

» 

NEGLIQENCE^PROXIMATE  CAUSE^WHEN 
QUESTION  OF  LA  W, 

8UPBBMB  COUBT  OF  PENNSYLVANIA,  NOV.  11,1897. 

SouTH-siDB  Passenorr  Ry.  Oo.  v.  Trioh. 
Plaintiff's  wife  was  jolted  off  the  platform  of  a  car  into  the 
street  by  a  sudden  whipping  up  of  the  car  horses.  She 
alighted  on  her  feet.  While  standing  there  she  was  struck 
and  injured  by  a  runaway  horse  and  buggy.  In  a  imlt  for 
damsges  agahist  the  car  company,  there  being  no  disixite 
as  to  the  facts,  defendant's  counsel  asked  the  court 
tochargethatlf  there  was  any  negligence  on  the  part  of 
the  driver  of  the  car,  it  was  not  the  proximate  cause  of 
the  injury.  The  court  refused,  saying  that  it  was  a  :|uee- 
tton  for  the  jury  under  the  evidence .    Held,  error. 

ERBORto  Court  of  Common  Pleas  No.  2,  Allegheny 
county.  Actions  by  Mr.  and  Mrs.  Trioh,  against 
a  passenger  railway  company  in  the  city  of  Plttebnrgh, 
to  recover  damages  for  personal  Injuries  received  by 
Mrs.  Trich.    The  plaintiff  in  error  vas  operating  the 
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"Soatb-SideSbort  Line,**  and  its  can  ran  np  Third 
avauae,  across  Smithfield  street,  in  the  city  of  Pitts- 
burgh. The  oars  in  use  on  the  line  were  what  are 
eommonlj  called  *' 1>ok>-tailed '*  cars,  haviog  a  driver, 
bat  no  conductor,  bat  with  an  ordinary  platform  at 
the  rear  end,  with  a  step  and  rail  at  each  side.  Mrs. 
Trich  was  at  that  time  living  in  the  borough  of  Mc- 
Keesport.  Mrs.  Trich  and  her  father  were  standing 
on  the  lower  side  of  Smithfield  street  at  the  corner  of 
Third  avenue,  and  hailed  a  car  coming  up  Third 
avenue.  Mrs.  Trich  says  that  she  got  on  the  car  with 
one  foot  on  the  platform,  and  the  other  on  the  step, 
and  had  hold  of  the  rail  with  her  hand,  when  the  car 
started.  She  stayed  there  on  the  platform  till  the  csr 
reached  the  middle  of  Smithfield  street,  about  sixty 
or  seventy  feet  away.  When  the  car  reached  that  point 
the  driver  saw  a  runaway  horse  and  buggy  coming 
down  Smithfield  street,  and  whipped  up  his  horses  to 
get  across  ahead  and  avoid  a  oolllston.  When  he 
whipped  his  horses  the  car  gave  a  bounce  or  jolt,  and 
Mrs.  Trich  fell  off  the  platform,  alighting  on  her  feet 
In  the  street  unhurt,  and  ''  a  moment  or  two  after- 
ward*' was  struclt  by  the  runaway  horse,  knocked 
down  and  Injured.  Under  this  evidence  counsel  for 
the  railroad  company  asked  the  court  to  Instruct  the 
jury,  that  If  there  was  any  negligence  on  the  part  of 
the  driver  of  the  car  in  starting  too  soon,  such  negli- 
gence was  not  the  proximate  cause  of  Mrs.  Trlch*s  in- 
jury, she  having  been  hurt  by  the  runaway  horse  and 
buggy.  The  court  refused  to  give  the  Instructions 
prayed  for  (which  is  assigned  as  error),  and  the  jury 
found  verdicts  against  the  company  amounting  to 
$1,810.25. 

John  Dalaell  and  Geo.  B,  Oordon,  for  plaintiff  in 
error. 

AAA.  M.  Blakeley,  for  defendants  in  error. 

GitKSN,  J.  There  is  no  manner  of  question  as  to 
what  was  the  actual  and  immediate  cause  of  the  In- 
jury inflicted  upon  Mrs.  Trich.  It  was  an  entirely 
undisputed  fact  that  she  was  struck  and  injured  by  a 
runaway  horse  and  buggy.  All  the  witnesses  who  saw 
the  occurrence  so  testify.  Thus  Mr.  McCuUy,  the 
father  of  Mrs.  Trich,  who  was  present  with  her  at  the 
time,  and  was  examined  on  her  behalf,  after  describing 
her  attempt  to  get  on  the  car,  and  saying  that  she  was 
bounced  off,  adds :  **  A  moment  or  two  afterward, 
here  comes  a  runaway  horse  and  buggy  down  the 
street,  and  the  shaft,  I  suppose  It  was,  caught  her 
under  the  arm,  and  dragged  her  to  the  street  crossing, 
and  she  fell  away."  The  only  other  witness  examined 
for  the  plaintiff  as  to  the  facts  of  the  occurrence,  M. 
H.  Harrington,  testified :  "  There  Is  a  banking  build- 
ing there  on  the  comer,  and  I  saw  the  lady  fall,—  fall 
off;  and  when  she  fell,  to  the  best  of  my  knowledge 
she  kind  of  threw  herself  back  this  way,  and  there  was 
a  phaeton  or  buggy  of  some  kind  running— ahorse 
mning  down  the  street  with  a  buggy — and  It  struck 
her,  and  they  picked  her  up  and  carried  her  Into  Mr. 
Johnson's  drug  store."  There  was  no  contradiction 
of  this  testimony.  But  one  other  witness,  Mrs. 
Yraillng,  examined  by  the  defendant,  testified  to  the 
fact  of  the  injury,  and  she  also  said  It  was  done  by  the 
buggy  striking  the  woman.  The  learned  court  below, 
in  the  charge,  said:  '*  The  evidence  seems  to  me  to 
preponderate  very  largely  In  favor  of  the  fact  that  the 
immediate  force  which  caused  the  injury  to  this  wo- 
man was  the  runaway  horse."  This  was  an  under- 
statement of  the  testimony  which  might  have  led  the 
jury  to  suppose  that  there  was  an  open  question,  with 
a  preponderance  of  evidence  only  as  to  whether  it  was 
the  runaway  horse  and  buggy  which  inflicted  the  in- 
jury. The  defendant.hsd  presented  a  point  stating 
that  it  was  the  undisppted  evidence  that  Mrs.  Trich 


was  Injured  by  being  struck  by  a  runaway  horse,  so 
that  the  question  was  directly  before  the  court.  In 
view  of  that  circumstance,  we  think  the  court  should 
have  speclfloally  so  charged,  and  not  left  it  as  an  open 
question  for  the  jury  to  determine,  with  a.mere  expres- 
sion of  opinion  that  the  evidence  preponderated  in  that 
direction. 

Assuming  then,  as  we  do,  that  it  was  the  nndisputed 
evidence  that  the  Injury  was  Inflicted  by  the  runaway 
horse  and  buggy,  the  only  remaining  question  is 
whether  It  was  the  duty  of  the  court  to  declare  whether 
this  was  the  proximate  cause  of  the  injury.  The  point 
presented  by  the  defendant  asked  for  such  an  instruc- 
tion, but  the  court  refused  it,  saying  it  was  a  question 
for  the  jury  under  the  evidence.  In  this  we  think 
there  was  error.  In  the  case  of  West  Mahanoyv. 
Watsofi,  112  Penu.  St.  574,  we  reversed  the  court  below 
for  making  just  such  an  answer  to  just  such  a  point, 
and  upon  a  review  of  the  facts  of  the  case  we  held 
that  they  did  not  constitute  an  Instance  of  proximate 
cause  as  against  the  defendant,  and  therefore  decided 
that  the  defendant's  point  should  have  been  affirmed, 
which  took  the  case  from  the  jury.  Mr.  Justice 
Paxson,  In  delivering  the  opinion,  said :  "  While  It  Is 
undoubtedly  true,  as  a  general  proposition,  that  the 
question  of  proximate  cause  Is  for  the  jury,  yet  It  has 
been  repeatedly  held  that  where  there  are  no  disputed 
facts  the  court  may  determine  It."  It  is  sufficient  to 
refer  to  Hoch;  v.  RaUroad  Co.,  86  Pen n.  St.  298.  In  that 
case  this  court,  following  RaUroad  Co.  v.  Kerr,  62 
Penn.  St.  868,  and  RaUroad  Co.  v.  Hope,  80  Id.  878, 
laid  down  the  rule  as  to  proximate  cause  as  follows : 
*' In  determining  what  is  proximate  cause,  the  true 
rule  Is  that  the  Injury  must  be  the  natural  and  prob- 
able  consequence  of  the  negligence,  such  a  conse- 
quence as  under  the  surrounding  circumstances  of  the 
case  might  and  ought  to  have  been  foreseen  by  the 
wrong-doer  as  likely  to  flow  from  his  act." 

Applying  this  rule  to  the  facts  of  the  present  case, 
can  it  be  said  that  the  injury  of  Mrs.  Trich  was  the 
natural  and  probable  consequence  of  the  car-dr Ivor's 
nef;ligence  In  urging  his  horses  to  a  faster  gait?  We 
think  not.  There  was  not  a  particle  of  evidence  to 
show  that  runaway  horses  and  vehicles  were  fre- 
quently, or  Indeed  ever  seen  upon  Smithfield  street, 
where  this  accident  occurred.  There  was  no  evidence 
upon  that  subject.  It  was  certainly  not  a  natural  con- 
sequence of  a  person  being  upon  that  street  that  he 
would  be  struck  by  a  runaway  horse.  Nor  Is  there  the 
slightest  reason  for  saying  that  it  would  be  a  probable 
consequence.  The  utmost  that  can  be  said  would  l>e 
that  such  a  consequence  might  possibly  happen.  But 
things  or  results  which  are  only  possible  cannot  be 
spoken  of  as  either  probable  or  natural ;  for  the  latter 
are  those  things  or  events  which  are  likely  to  happen, 
and  which  for  that  reason  should  be  foreseen..  Things 
which  are  possible  may  never  happen,  but  those  which 
are  natural  or  probable  are  those  which  do  happen, 
and  happen  with  such  frequency  or  regularity  as  to 
become  a  matter  of  definite  inference.  To  impose  such 
a  standard  of  care  as  requires,  In'.the  ordinary  affairs 
of  life,  precaution  on  the  part  of  individuals  against 
all  the  possibilities  which  may  occur,  is  establishing  a 
degree  of  responsibility  quite  beyond  any  legal  limita- 
tions which  have  yet  been  declared.  We  are  of  opinion, 
that  in  the  fact  of  the  present  case,  the  direct  and 
Immediately  producing  cause  of  Mrs.  Trich's  injur}' 
was  her  being  struck  by  a  runaway  horse  and  buggy 
over  which  the  defendant  company  had  no  sort  of  con- 
trol, and  for  which  It  Is  not  responsible;  and  there- 
fore we  conclude  that  the  proximate  cause  of  the  In- 
jury, in  the  legal  sense,  was  the  collision  of  the  horse 
and  buggy  with  the  person  of  Mrs.  Trich,  and  not  the 
negligence  of  the  defendant. 

The  case  of  West  Mahanoy  v.  Wataoih  came  again 
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into  this  ooart,  aud  is  reported  iu  19 Weekly  Notes  Gas. 
441 ;  9  AtL  Rep.  430.  The  present  chief  justice,  in  de- 
li yeriug  the  opinion  of  the  court,  said :  **  These  facts 
narrow  the  case  down  to  the  single  question,  was  the 
upset  at  the  ash  heap  on  the  township  road  the  im- 
mediate or  direct  cause  of  the  loss  of  the  horses  ?  As 
we  have  seen,  the  facts  themselves  answer  this  inter- 
rogatory in  the  negative,  aud  necessarily  determine 
the  case  in  favor  of  the  plaintiff  in  error.  In  the  case 
of  Hoao  V.  Railroad  Co.,  86  Peun.  St.  298,  Mr.  Justice 
Truukey,  then  president  of  the  Common  Pleas  of 
Venango  county,  in  his  charge  to  the  jury  on  the  trial 
of  the  above-named  cause,  said :  *  The  immediate,  aud 
not  the  remote  cause  is  to  be  considered.  This  maxim 
is  not  to  l>e  controlled  by  time  or  distance,  but  by  the 
succession  of  events.  The  question  is,  did  the  cause 
alleged  produce  its  effect  without  another  cause  in- 
tervening, or  was  it  to  operate  through  or  by  means 
of  this  intervening  cause  ?  *  As  the  principle  here  stated 
was  adopted  by  the  affirmance  of  this  court,  following 
Railroad  Co.  v.  Kerr,  62  Peun.  St.  853,  we  may  regard 
it  as  the  settled  law  of  this  State. 

In  the  facts  of  the  present  case  we  find  a  perfect 
illustration  of  this  principle.  Mrs.  Trich  herself  testi- 
fied that  when  she  was  '*  bounced  '*  from  the  car  she 
fell  on  her  feet.  Immediately  after  she  was  struck  by 
the  runaway  horse  and  buggy,  and  from  them  received 
her  injury.  The  jolting  from  the  car  simply  landed 
her  on  her  feet,  and  inflicted  no  Injury.  But  another 
agency  intervened,  which  was  entirely  independent  of 
any  act  of  the  defendant,  and  that  agency  alone  in- 
flicted the  injury  in  question.  Following  the  doctrine 
of  the  last  case  cited,  we  feel  clearly  obliged  to  hold 
that  the  plaintiff's  injury  was  inflicted  by  the  special 
intervening  agency  stated,  aud  therefore  the  defend- 
ant is  not  liable.  In  all  of  the  cases  cited,  as  in  several 
others  not  referred  to,  this  court  finally  determined 
them  upon  its  own  view  of  the  facts,  without  regard 
to  the  verdicts  of  the  juries. 

The  defendant's  point  should  have  been  aflirmed. 

Judgment  reversed. 


INSURANCE—MARINE^*'  IMPROPER  NAVI- 
GATION*' —  LOADING  —  PORT  INEFFI- 
CIENTLY CLOSED, 

BNGUSH  COURT  OF  APPEAL,  MAY  19, 1887. 

CABMIGHASI*  V.  LlTBRPOOL  SAIIiINO  SHIP  OWKERS' 

MuTUAii  Indemnity  Association.* 
The  members  of  the  defendant  association  agreed  to  Indem- 
nify one  another  against  {inter  alia)  ''  loss  or  damage  of 
or  to  any  goods  or  merchandise  caused  by  improper  navi- 
gation of  the  ship . "   The  plaintiffs,  members  of  the  asso- 
ciation, Defected  to  efficiently  dose  a  loading  port  in  the 
Bide  of  their  vessel,  so  that  tiie  cargo  was  damaged  by 
sea-water,  which  leaked  in  during  the  voyage,  but  the 
leak  did  not  endanger  or  impede  the  navigation  of  the 
ship.    The  act  of  negligence  oocurred  before  the  com- 
pletion of  the  loading.    Held  (affirming  the  judgment  of 
the  Queen*B  Bench  Division),   that  the   damage  was 
**  caused  by  improper  navigation  of  the  ship  *'  within  the 
meaning  of  the  articles  of  association  of  the  defendants. 
Cohen,  Q.  0.,  and  MoCatt,  for  defendants. 
BudmiU,  Q.  C,  tmd  Aspintcall,  for  plaintiffs. 
Lord  ESHBB,  M.  R.     The  question  is,  what  is  the 
true  meaning  of  the  words  **  caused  by  impropernavi- 
gatlon?"     First  of  all,  it  seems  to  me  that  those 
words  do  not  refer  merely  and  simply  to  improper 
navigation  with  reference  to  the  ship  herself,  botalso 

•W  L.  T.  Bep.  (N.  8.)  660. 


to  improper  navigation  with  reference  to  the  safety  of 
the  goods  in  the  ship.  In  this  connection  then,  what 
is  the  true  meaning  of  improper  navigation?  I  think 
that  those  words  imply  something  wrongly  done  or 
wrongly  omitted  to  be  done  by  the  ship-owner  or  bia 
servants,  for  whom  he  is  responsible  at  some  time  or 
other.  If  neither  the  ship-owner  nor  any  servants  for 
whom  he  is  responsible  do  any  thing  improper  at  any 
time,  then  I  think  no  liability  would  arise  under  this 
clause.  They  ought  not  to  be  negligent,  but  if  they 
are  negligent,  and  consequently  do  something  which 
they  ought  not  to  do,  or  omit  something  they 
ought  to  do,  then  I  think  they  would  have  acted  im- 
properly, and  that  negligence  must  have  some  effect 
upon  the  navigation  of  the  ship  while  she  Is  being 
navigated.  I  do  not  think  that  Improper  navigation 
can  exist  except  with  regard  to  something  happening 
while  the  ship  is  being  navigated.  But  then  this  ques- 
tion arises,  if  negligence  occurs  before  the  navigation 
of  the  sh  ip  begins,  which  has  an  effect  ui>ou  her  naviga- 
tion while  she  is  being  navigated,  is  that  or  not  *'  im- 
proper navigation"  within  the  meaning  of  those 
words?  Now  I  think  you  could  hardly  find  two 
greater  authorities  upon  mercantile  law  or  upon  the 
construction  of  mercantile  documents  than  Willes,  J., 
and  Montague  Smith,  J. ;  and  although  I  do  not  say 
that  they  have  laid  down  any  binding  rule,  yet  I  think 
we  may  derive  great  assistance  if  we  look  at  the  prin- 
ciples enunciated  by  them  in  the  case  of  Oood  v.  Lofi- 
don  SteatMhip  Owners*  Aasociation,  L.  R.,  6  G.  P.  668. 
It  is  true  that  in  that  case  the  words  are  confined  to 
bad  stowage,  but  I  think  tliat  the  principle  may  be 
easily  enunciated  with  regard  to  something  other  than 
bad  stowage.  Supposing  that  counsel.  In  argument^ 
had  put  his  question  in  these  terms:  *' Would  negli- 
gence arising  before  the  commencement  of  the  voyage 
be  within  this  deed?"  Then  I  think  those  learned 
judges  would  have  answered :  "  Certainly,  If  that  u^- 
llgence  affected  the  safe  sailing  of  the  ship  with  re- 
gard to  the  safety  of  the  goods  on  board  during  the 
voyage.''  I  think  that  would  have  been  a  very  sound 
answer  to  the  question.  Therefore  it  seems  to  me,  if 
Diligence  occurs  before  the  navigation  of  the  ship  l>e- 
g^ns,  and  that  negligence  of  the  ship-owner  or  his  ser- 
vants has  the  eflSect  of  causing  the  ship  during  her 
navigation  to  be  unsafely  navigated  with  regard  to 
the  safety  of  the  goods,  that  makes  the  navigation  im- 
proper navigation  by  the  ship-owner,  or  those  for 
whom  he  is  liable,  within  the  meaning  of  those  words. 
Then  the  only  remaining  question  is  whether  this 
case  is  within  the  proposition.  Here  there  was  negli- 
gence before  the  navigation—not  the  voyage,  because 
there  might  be  navigation  without  any  voyage— com- 
menced; but  it  was  negligence  of  the  shipowner  and 
of  his  servants  for  whom  he  was  responsible,  and  it 
had  the  effect  of  rendering  it  impossible,  unless  the 
matter  were  remedied,  to  navigate  the  ship  properly, 
after  her  navigation  began,  with  regard  to  the  safety 
of  the  goods  on  board  her.  Under  these  circum- 
stances, I  think  that  the  damage  was  caused  by  Im- 
praper  navigation  within  the  meaning  of  the  rul6,  aud 
that  the  judgment  of  the  Divisional  Court  was  right. 

Fry,  L.  J.  I  do  not  attempt  to  define  all  the  caaea 
which  may  come  within  the  words  **  improper  navi- 
gation," but  I  think  those  words  as  used  in  this  rule 
include  the  case  of  something  being  negligently  omit- 
ted to  be  done  which  ought  to  be  done  before  the  de- 
parture of  the  ship  in  order  to  enable  her  to  carry  her 
cargo  safely  from  port  to  port,  whereby  It  happen  a 
that  the  carg^o  is  not  safely  and  properly  so  carried. 
Now  it  has  been  argued  that  the  words  do  not  include 
such  a  case,  for  two  reasons.  First,  it  has  been  said 
that  the  omission  to  do  some  act  must  take  place  dur- 
ing the  voyage,  because  navigation  does  not  include 
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auj  thiug  happen  lag  outaide  the  voyage.  But  in  my 
jadgmeut,  it  is  impossible  reasonably  to  contend  that 
omisaiou  to  do  a  proper  act  before  the  commence- 
ment of  a  vojage,  which  results  in  bad  sailing  and 
injury  to  the  ship  during  the  coarse  of  the  voyage,  ia 
not  improper  navigation.  Supposing,  for  instance, 
that  a  8hip*s  captain  omitted  to  take  on  board  a  com- 
pass, so  that  as  a  consequence  the  ship  lost  her  way 
upon  the  ocean,  and  she  and  her  cargo  were  lost.  I 
thinlc  it  could  hardly  l>e  contended  that  in  such  a  case 
tb€»re  was  not  improper  navigation,  even  though  the 
captain  during  the  course  of  the  voyage  may  have 
done  every  thing  that  a  man  without  a  compass  could 
possibly  do.  Such  a  case  would  be  an  instance  of  the 
omission  of  a  proper  act  before  the  commencement  of 
the  voyage  resulting  in  damage  during  the  voyage. 
That  was  the  Tievr  of  the  Court  of  Common  Pleas  in 
the  case  of  Good  v.  London  SUartiMhip  Oirtiem'  AmhO' 
eia^fit  %»bi  stipro.  They  considered  the  case  of  bad 
stowage  before  the  commencement  of  the  voyage  af- 
fecting the  sailing  of  the  ship  during  the  voyage,  and 
they  thought  that  would  be  bad  navigatioo.  Next  it 
was  urged  that  navigation  only  refers  to  the  transit 
of  the  ship  through  the  water,  without  regard  to  the 
cargo  which  she  carries.  It  may  be  that  that  conten- 
tion may  be  true  In  some  cases,  but  it  seems  to  me 
that  it  is  impossible  to  apply  it  to  this  case  In  which 
we  are  considering  loss  and  damage  to  goods  caused 
by  Improper  navigation.  It  seems  to  me  that  naviga- 
tion in  this  context  relates  to  the  carriage  of  the  goods 
by  a  ship  ttirough  the  water  from  the  iermintiH  a  quo 
to  the  termintis  ad  quern.  And  here  again  this  conclu- 
sion is  confirmed  by  the  case  of  Oood  v.  London 
Steamnhip  Owners*  ABsociation,  ubi  tupra^  because  the 
Degligence  there,  which  led  to  be  improper  naviga- 
tion, was  not  closing  a  cock,  which  let  in  water  to  the 
Injury  of  the  cargo,  and  it  was  not  shown,  as  far  ias  I 
can  see,  that  the  letting  in  of  that  amount  of  water 
would  have  interfered  with  the  transit  of  the  hull.  I 
therefore  think  that  the  arguments  for  the  defendants 
fail.  The  question  may  be  approached  in  another 
way.  What  is  proper  navigation?  Can  it  be  said 
that  proper  navigation  does  not  include  making 
proper  preparations  for  navigation  7  I  should  hesi- 
tate to  lay  down  any  such  principle.  At  any  rate*  I 
am  clearly  of  opinion  in  this  case,  having  regard 
to  the  words  which  we  have  to  construe,  that  negli- 
gent omission  by  the  plaintiflb  has  led  to  improper 
navigation. 
Lopes,  L.  J.,  concurred. 


SHIP— BILL  OF  LADING  —  EXCEPTIONS  — 
DANGERS  AND  ACCIDENTS  OF  THE  SEAS 
---DAMAGE  CAUSED  BY  RATS. 

HOUSE  OF  LOBOS,  JULY  14, 1887. 

Haiuia^n  V.  Pandorf.* 

A  cargo  of  rice  was  shipped  under  a  charter-party  and  bills 
of  lading,  which  excepted  **  dangers  and  accidents  of  the 
seas  *  *  *  of  whatever  nature  and  kind.*'  During 
the  voysge  the  cargo  was  damaged  by  sea-water  entering 
through  a  pipe  which  had  been  gnawed  by  rats.  It  was 
admitted  that  the  ship  was  seaworthy,  and  that  there  was 
no  negligence. 

Hiid^  that  the  damage  was  within  the  exception,  and  that  the 
ahip-owner  was  not  liable. 

^FHIS  was  an  appeal  from  a  judgment  of  the  Court  of 
X  Appeal  (Lord  Esher,  M.  B.,  Bo  wen  and  Fry, 
li.  JJ.),  reported  in  66  L.  T.  Rep.  (N.  8.)  499,  and  17  Q. 
B.  Div.  870,  who  had  reversed  a  judgment  of  Lopes, 

•STL.T.  Bep.(M.S.)'n».    See84  Alb.  Law  Jour.  488. 


L.  J.,  upon  further  consideration  of  an  action  tried 
before  him  at  the  Liverpool  Summer  Assises,  1886. 

The  appellants  were  the  owners  of  the  steamship 
Inchrh(ma,  and  the  respondents  were  merchants  in 
London  and  the  rice  ports.  The  question  for  decis- 
ion was  whether  the  respondents  were  entitled  to  re- 
cover from  the  appellants  the  sum  of  l.OOOi.  by  way  of 
damages  for  breach  of  contract  contained  in  certain 
bills  of  lading,  dated  the  26th  March,  1884,  on  a  cargo 
of  rice  shipped  by  the  respondents  at  Akyab,  on  board 
the  Inchrhonat  and  delivered  in  a  damaged  condition. 
It  appeared  that  the  damage  to  the  rice  was  occa- 
sioned by  sea-water  which  had  got  into  the  hold 
through  a  hole  which  had  been  made  in  a  pipe  by  rats. 
The  appellants  relied  on  the  exceptions  in  the  bills  of 
lading  as  freeing  them  from  liability  for  the  damage 
so  occasioned.  The  perils  excepted  In  the  bills  of  lad- 
ing were  *Hheaot  of  God,  the  queen's  enemies,  fire, 
and  all  and  every  other  "dangers  and  accidents  of  the 
seas,  rivers  and  steam  navigation  of  whatever  nature 
and  kind  soever  excepted."  There  was  a  dispute  at 
the  trial  as  to  whether  the  rats  had  been  allowed  to 
come  on  board  by  the  shippers  in  the  course  of  ship- 
ping the  rice  at  Akyab.  The  jury  found  as  to  this 
that  the  rats  that  caused  the  damage  were  not  brought 
on  board  by  the  shippers  In  the  course  of  shipping  the 
rice.  A  second  question  was  left  to  the  jury— namely, 
whether  those  on  board  the  vessel  took  reasonable 
precautions  to  prevent  rats  coming  on  board  during 
the  shipping  of  the  rice.  This  question  the  jury  did 
not  answer,  as  the  appellants'  counsel  at  the  trial  ad- 
mitted that  it  became  Immaterial,  having  regard  to 
the  finding  on  the  first  question.  There  was  no  dis- 
pute at  the  trial  as  to  the  fact  of  damage  or  the 
amount  thereof,  aud  it  was  further  agreed  that  the 
damage  was  caused  during  the  voyage  home,  after  the 
ship  had  left  Akyab,  by  sea-water  passing  through  a 
hole  made  by  .rats  in  J  a  leaden  discharge  pipe  con- 
nected with  a  bath-room  in  the  vesseL  It  was  ad- 
mitted that  the  effect  of  the  finding  of  the  jury,  hav- 
ing regard  to  the  evidence,  was  that  the  rats  which 
ate  the  pipe  were  in  the  ship  before  the  cargo  was 
loaded.  The  appellants  did  not  offer  any  evidence  to 
show  that  it  was  impossible  to  exclude  rats  altogether 
from  the  ship,  or  that  it  was  not  possible  by  reasona- 
ble care  and  skill  to  prevent  rats  when  on  board  from 
doing  the  mischief  which  caused  the  damage  in  this 
case. 

Lopes,  L.  J.,  gave  judgment  for  the  defendants  (the 
present  appellants),  but  his  judgment  was  reversed,  as 
above  mentioned. 

Bigham,  Q.  C,  and  Barnes  appeared  for  the  appel- 
lants. 

Sir  C.  RusseU,  Q.  C,  and  J.  WaUon,  for  respond- 
ents. 

TheLo]iDCHANOsixoB(Halsbury).  My  Lords:  In 
this  case  the  admissions  made  at  the  trial  reduce  the 
question  to  this— whether  In  a  seaworthy  ship  the 
gnawing  by  rats  of  some  part  of  the  ship  so  as  to  cause 
sea-warer  to  come  in  and  cause  damage  is  a  danger 
and  accident  of  the  sea.  That  this  happened  without 
any  knowledge  of  the  ship-owner  is  material  in  deter- 
mining the  rights  of  the  parties  in  this  particular  case, 
but  In  my  judgment  has  no  relevancy  to  the  question 
whether  the  facts,  as  I  have  stated  them,  constituted 
a  danger  or  accident  of  the  seas.  With  all  respect  to 
Bowen  and  Fry,  L.  JJ.,  they  have  not  accepted  the 
hypothesis  of  fact  which  the  admissions  at  the  trial 
render  essential.  It  Is  admitted  that  the  ship  was 
seaworthy,  and  that  there  was  no  negligence,  and 
these  admissions  are  absolutely  inconsistent  with  the 
reasoning  of  the  lords  justices,  which  suggests  Impor- 
tant diflSoulties  In  deciding  those  questions  of  fact  to 
which  I  have  referred,  but  seeni8--4>eside  the  question 
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if  these  facts  are  proved  or  admitted,  as  I  thiiilc  it  is 
ciear  thej  were.  The  other  question  with  which  the 
master  of  the  rolls  dealt  is  one  which  must  be  deter- 
mined upon  the  ordinary  rules  of  coustructiou,  what- 
ever is  the  meaning  of  the  document  which  is  under 
debate;  and  it  must  be  admitted  that  words  maj  re- 
ceive a  limited  meaning  by  reason  of  the  other  words 
with  which  they  are  associated,  or  by  reason  of  the 
subject-matter  with  which  they  deal»  or  by  reason  of 
the  mode  in  which  they  are  commonly  used.  It  is 
clear  that  the  parties  do  not  mean  by  such  an  instru- 
ment as  we  are  construing  to  except  all  accidents  of 
any  kind  or  description  whatsoever  which  may  hap- 
pen during  the  particular  voyage  which  both  parties 
are  looking  forward  to.  Some  effect  must  be  given  to 
the  words  '*  perils  of  the  sea."  A  rat  eating  a  cheese 
in  the  hold  of  a  vessel  is  not  a  peril  of  the  sea;  the 
sea,  or  the  vessel  being  on  the  sea,  has  nothing  to  do 
with  the  destruction  of  the  cheese.  This  was  the  de- 
cision in  the  Court  of  Exchequer,  in  Laveroni  v. 
Drury,  8  Ex.  166;  22  L.  J.  2,  Ex.  In  the  Lato  Jounicd 
report  of  that  case,  Pollock,  C.  B.,  and  Aldersoii,  B., 
distinctly  pointed  out,  after  the  Judgment  of  the  court 
had  been  given,  that  the  decision  at  which  the  court 
had  arrived  did  not  touch  the  question  of  whether  the 
sea  being  let  in  by  a  hole  made  by  a  rat  was  an  acci- 
dent or  danger  of  the  sea.  One  of  the  dangers  which 
both  parties  to  the  contract  would  have  in  their  mind 
would,  I  think,  be  the  possibility  of  the  water  get- 
ting into  the  vessel  from  the  sea  upon  which  the  ves- 
sel was  to  sail  in  accomplishing  her  voyage— it  would 
not  necessarily  be  by  a  storm ;  the  parties  have  not 
so  limited  the  language  of  their  conduct — it  might  be 
by  striking  on  a  rook,  or  by  excessive  heat,  so  as  to 
open  some  of  the  upper  timbers;  these  and  many  more 
contingencies  that  might  be  suggested  would  let  the 
sea  in;  but  what  the  parties,  I  think,  oonteiliplated 
was  that  if  any  accident  (not  wear  and  tear  or  natural 
decay)  should  do  damage  by  letting  the  sea  into  the 
vessel,  that  that  should  be  one  of  the  things  com- 
templated  by  the  contract.  A  subtle  analysis  of  all 
the  events  which  lead  up  to  and  in  that  sense  cause  a 
thing  may  doubtless  remove  the  first  link  in  the  chain 
so  far  that  neither  the  law  nor  the  ordinary  business 
of  mankind  can  permit  it  to  be  treated  as  a  cause  af- 
fecting the  legal  right  of  the  parties  to  a  suit.  In  this 
case  the  existence  of  the  rats  on  board,  their  thirst, 
the  hardness  or  their  teeth,  the  law  of  gravitation, 
which  caused  the  water  to  descend  upon  the  rice,  the 
ship  being  afloat,  the  pipe  being  lead,  and  its  capacity 
of  being  gnawed — each  of  these  may  be  represented  as 
the  cause  of  the  water  entering;  but  I  do  not  assent 
to  the  view  that  this  contract  can  have  a  different 
meaning  attached  to  it  according  as  you  regard  each 
step  in  the  chain  of  events  as  the  origin  out  of  which 
the  damage  ultimately  arises.  In  the  class  of  contract 
where  the  ship-owner's  negligence  or  misconduct  pre- 
vents perils  of  the  sea  l>eing  relied  upon,  it  is  not  that 
perils  of  the  sea  are  different,  or  that  the  words  ought 
to  have  a  different  meaning  attached  to  them,  but  be- 
cause in  those  cases  an  additional  term  exists  in  the 
contract,  which  makes  the  negHgence  of  the  ship- 
owner, or  of  those  for  whom  he  is  responsible,  a  ma- 
terial element ;  but  it  is  also  necessary  to  give  effect 
to  the  words  "  dangers  and  accidents  of  the  seas." 
Now  cases  have  been  brought  to  your  lordships'  at- 
tention in  which  the  decision  has  turned,  not  I  think, 
upon  the  question  of  whether  it  was  a  sea  peril  or  ac- 
cident, but  whether  it  was  an  accident  at  all.  I  think 
the  idea  of  something  fortuitous  and  unexpected  is 
involved  in  both  words,  peril  or  accident;  you  could 
not  speak  of  the  danger  of  a  ship's  decay ;  you  would 
know  that  it  must  decay;  and  the  destruction  of  the 
ship's  bottom  by  vermin  is  assumed  to  be  one  of  the 
natural  and  certain  effects  of  an  unprotected  wooden 


vessel  sailing  through  certain  seas.  One  ought,  if  it 
is  possible,  to  give  effect  to  all  the  words  that  the  par- 
ties have  used  to  express  what  this  bargain  is,  and  I 
think  in  this  case  it  was  a  danger,  accident  or  peril, 
in  the  contemplation  of  both  parties,  that  the  sea 
might  get  In  and  spoil  the  rice.  I  cannot  think  it  was 
less  such  a  peril  or  accident  because  the  hole  through 
which  the  sea  came  was  made  by  vermin  from  within 
the  vessel,  and  not  by  a  sword-fish  from  without— the 
sea-water  did  get  In.  I  am  therefore  of  opinion  that 
the  judgment  should  be  reversed,  and  I  move  your 
lordships  accordingly. 

Lord  Watson.  My  Lords :  The  respondents  sue  for 
damages  in  respect  of  injury  sustained,  during  tran- 
sit, by  a  cargo  of  rice,  which  was  carried  in  the  appel- 
lants' steamship  Ichrhona  from  Akyab  to  Bremen. 
The  appellants  plead,  in  defense,  that  the  injury  was 
occasioned  by  a  danger  or  accident  of  the  sea,  within 
the  meaulng  of  the  exception  in  the  charter-party 
and  bills  of  lading,  which  are  in  the  usual  terms.  In 
point  of  fact,  the  rice  was  damaged  by  sea-water, 
which  found  its  way  into  the  hold  of  the  Inchrhona 
through  a  hole  gnawed  by  a  rat  in  a  leaden  pipe  con- 
nected with  the  bath-room  of  the  vessel.  If  the  re- 
spondents were  preferring  a  claim  under  a  contract  of 
maritime  insurance,  expressed  in  ordinary  terms,  I 
should  be  clearly  of  opinion  that  they  were  entitled 
to  recover,  on  the  ground  that  their  loss  was  occa- 
sioned by  a  peril  of  the  sea  within  the  meaning  of  the 
oontract.  When  a  cargo  of  rice  is  directly  injured  by 
rats  or  by  the  crew  of  the  vessel,  the  sea  has  no  share 
in  producing  the  damage,  which  in  that  case  Is  wholly 
due  to  a  risk  not  peculiar  to  the  sea,  but  incidental 
to  the  keeping  of  that  class  of  goods,  whether  on  shore 
or  on  board  of  a  voj'aging  ship.  But  in  the  case  where 
rats  make  a  hole,  or  where  one  of  the  crew  leaves  a 
porthole  open,  through  which  the  sea  enters  and  in- 
jures the  cargo,  the  sea  is  the  immediate  cause  of  mis- 
chief, and  it  would  afford  no  answer  to  the  claim  of 
the  insured  to  say,  that  had  ordinary  precaution  been 
taken  to  keep  down  vermin,  or  had  careful  hands 
been  employed,  the  sea  would  not  have  been  admit- 
ted, and  there  would  have  been  no  consequent  dam- 
age. Tour  lordships  have  now  disapproved  of  the 
novel  doctrine,  that  in  a  contract  of  sea  carriage,  a 
meaning  must  be  attached  to  the  expression  "  dangers 
and  accidents  of  the  seas,"  different  from  that  which 
it  bears  in  a  contract  insuring  cargo  against  sea  risks; 
(a)  that  in  the  case  of  a  charter-party  or  bill  of  lading 
the  court  ought  to  look  to  what  has  been  termed  the 
remote,  as  distinguished  from  the  proximate  cause 
of  damage,  whereas  in  the  case  of  a  policy,  the  proxi- 
mate cause  can  alone  be  regarded.  The  expression 
has  precisely  the  same  significance  in  both  cases ;  but 
there  Is  this  difference  between  them :  that  when  a 
ship-owner,  who  is  bound  by  the  implied  terms  of  his 
contract  to  carry  with  ordinary  care,  claims  the  bene- 
fit of  the  exception,  the  court  will,  if  necessary,  go 
behind  the  proximate  cause  of  damage,  for  the  pur- 
pose of  ascertaining  whether  that  cause  was  brought 
into  operation  by  the  negligent  act  or  default  of  the 
ship-owner  or  of  those  for  whom  he  is  responsible.  As 
Lord  Blackburn  said  in  Steel  v.  State  J  Ant  Steamship 
Co,,  87  L.  T.  Rep.  (N.  8.)  883;  8  App.  Cas.  72:  "Al- 
though  the  things  perished  by  a  peril  of  the  sea,  still 
inasmuch  as  it  was  the  negligence  of  the  ship-owner 
and  his  servants  that  led  to  it,  they  cannot  avail  them- 
selves of  the  exception."  I  am  of  opinion  that  the 
appellants  must  prevail,  because  it  has  not  been  shown 
that  the  peril  which  was  the  immediate  and  eflQoient 
cause  of  damage  owed  its  existence  to  their  negli- 


(a)  In  WUmn  A  Co,  v.  Oiniert  of  the  Cargo  of  the  XarUho^ 
67  L.  T.  Rep.  (N.  8.)  701,  decided  immediately  before  the  pres- 


ent < 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


139 


genoe.  lu  tbe  course  of  the  trial  before  Lopes,  L.  J., 
it  does  appear  to  have  been  at  one  time  suggested  that 
the  appellants*  servants  failed  to  ezeroise  due  dili- 
gence in  extirpating  the  rats,  and  also  that  the  bath- 
room pipe  ought  not  to  have  been  of  lead,  but  of  some 
other  material  which  a  rat  could  not  or  would  not 
gnaw.  Neither  of  these  points  was  submitted  to  the 
jury,  who  negatived  the  only  charge  of  negligence 
which  was  ultimately  insisted  on  by  the  respondents. 
I  accordingly  concur  in  the  judgment  which  has  been 
moved. 

Lord  BRAMWBiiL.  My  Lords :  I  am  of  opinion  that 
this  judgment  must  be  reversed.  This  is  the  third 
case  in  which  this  House  has  had  to  consider  whether 
a  peril  of  the  sea  or  other  peril  within  the  general 
words  was  shown.  The  arguments  and  discussions  in 
all  three  have  been  very  useful  io  helping  to  a  conclu- 
sion. As  I  have  said  elsewhere,  I  think  the  definition 
of  Lopes,  L.  J.,  very  good — '*  It  Is  a  sea  damage  occur- 
ring at  sea,  and  nobody's  fault.'*  What  is  the  '*  peril?" 
It  is  that  the  ship  or  goods  will  be  lost  or  damaged; 
but  it  must  be  **  of  the  sea.*'  **  Fire"  would  not  be  a 
peril  of  the  sea;  so  loss  or  damage  from  it  would  not 
be  insured  against  by  the  general  words.  So  of  light- 
ning. In  the  present  case  the  sea  has  damaged  the 
goods.  That  it  might  do  so  was  a  peril  that  the  ship 
encountered.  It  is  true  that  rats  made  the  hole 
through  which  the  water  got  in ;  and  if  the  question 
were  whether  rats  making  a  hole  was  a  peril  of  the 
sea,  I  should  say  certainly  not.  If  we  could  suppose 
that  no  water  got  in,  but  that  the  assured  sued  the 
underwriter  for  the  damage  done  to  the  pipe,  I  should 
say  clearly  that  he  could  not  recover.  But  I  should 
equally  say  that  the  underwriters  on  goods  would  be 
liable  for  the  damage  shown  in  this  case.  Then 
I  am  of  opinion  that  ** perils  of  the  seas"  is  a 
phrase  having  the  same  meaning  in  bills  of  lading  and 
charter-parties  as  in  policies  of  insurance.  I  repeat 
my  illustration;  if  underwriters  paid  this  loss  as 
through  a  peril  of  the  sea,  how  would  they,  in  the 
name  of  the  assured,  claim  from  the  ship-owner,  be- 
cause it  was  not  a  peril  of  the  sea?  I  do  not  go 
through  the  cases ;  I  say  there  is  none  opposed  to  this 
opinion.  The  doubt  or  hesitation  expressed  in  the 
case  where  the  ship  was  sunk  by  being  fired  into  is 
certainly  a  doubt  the  other  way,  but  only  a  doubt. 
CuUen  V.  BuUer^  5  M.  &  S.  461.  An  attempt  was  made 
to  show  that  a  peril  of  the  sea  meant  a  peril  of  what  I 
feel  inclined  to  call  the  sea's  behavior  or  ill-condi- 
tion. But  that  is  met  by  the  argument  that  if  so, 
striking  on  a  sunken  rock  on  a  calm  day,  or  against  an 
iceberg,  and  consequent  foundering,  is  not  a  peril  of 
the  sea  or  its  consequence.  No  question  of  negligence 
exists  in  this  case.  The  damage  was  caused  by  the  sea 
in  the  course  of  navigation,  with  no  default  in  any 
one.  I  am  therefore  of  opinion  that  the  damage  was 
caused  by  peril  of  the  sea  within  the  meaning  of  the 
bill  of  lading,  that  Lopes,  L.  J.,  was  right,  and  that  the 
judgment  must  be  reversed. 

Lord  FiTZOBRALD.  My  Lords:  The  damage  to  a 
portion  of  the  cargo  of  rice  carried  by  the  defendants* 
ship  was  not  occasioned  either  remotely  or  immedi- 
ately by  any  negligence  of  the  defendants,  as  alleged 
In  the  statement  of  claim,  but  they  may  nevertheless 
be  liable,  and  the  real  question  is,  whether  the  de- 
fendants have  established  that  it  arose  from  a  peril  of 
the  sea  coming  within  the  exception  contained  in  the 
charter-party  and  in  tbe  bill  of  lading.  I  agree  with 
Lord  Watson  that  the  exception,  "  peril  of  the  sea," 
has  the  same  meaning  whether  It  occurs  in  a  marine 
policy  or  in  a  charter-party,  or  bill  of  lading,  and  it  is 
to  be  so  interpreted,  but  that  when  the  action  Is  on 
the  contract  of  carriage  you  may  look  behind  the 
proximate  or  immediate  cause  for  the  purpose  of  as- 


certaining whether  the  remote  cause  may  not  have 
been  the  negligence  of  the  carrier,  and  indeed  the  car- 
rier is  usually  under  the  necessity  of  establishing  that 
no  negligence  of  his  had  led  to  the  calamity.  Thus 
for  instance.  If  a  shipiis  cast  on  the  rocks  by  force  of 
the  winds  or  sea,  that  is  a  loss  by  a  peril  of  the  sea 
within  the  exception;  but  In  an  action  against  the 
carrier  it  would  be  open  to  consider  whether  the  ship 
being  placed  in  that  position  did  not  originate  in  neg- 
ligent navigation.  At  the  close  of  the  argument  I  was 
slightly  inclined  to  the  opinion  that  the  loss  in  ques- 
tion might  be  more  accurately  described  as  arising 
from  a  peril  of  the  ship  than  caused  by  a  peril  of  the 
sea;  but  on  consideration  of  the  very  careful  and 
elaborate  judgments  In  the  Court  of  Appeal,  and  the 
authorities  referred  to,  and  looking  at  the  reason  of 
the  thing,  I  have  come  to  a  conclusion  in  accord  with 
that  announced  by  my  noble  and  learned  friends, 
adopting  the  reasons  and  the  decision  of  Lopes,  Ij.  J. 
The  accident  was  fortuitous,  unforeseen  and  actually 
unknown  until  the  ship  had  reached  her  destination 
and  commenced  unloading.  I  do  not  however  mean 
to  suggest  that  to  constitute  a  peril  of  the  sea,  the  ac- 
cident or  calamity  should  have  been  of  an  unforeseen 
character.  The  remote  cause  was  in  a  certain  sense 
the  action  of  the  rats  on  the  lead  pipe,  but  the  imme- 
diate cause  of  the  damage  was  the  irruption  of  sea- 
water  from  time  to  time  through  the  injured  pipe, 
caused  by  the  rolling  of  the  ship  as  she  proceeded  on 
her  voyage.  There  having  been  no  negligence  on  the 
part  of  the  defendants,  I  am  of  opinion  that  they  have 
brought  the  case  within  the  exception,  and  are  pro- 
tected. 

Lord  HsBSCHBiiii.  My  Lords :  I  have  so  recently  ex- 
pressed, in  the  case  of  Wilson  A  Co.  v.  Owtiera  of  the 
Cargo  ofiheXaniho,  my  views  upon  the  interpreta- 
tion to  be  put  upon  the  words  *'  dangers  and  accidents 
of  the  seas  "  occurring  in  a  bill  of  lading,  tliat  I  need 
trouble  your  lordships  with  but  few  observations  in 
this  case.  I  take  the  facts  to  be  that  the  damage  oc- 
curred by  the  sea  entering  through  a  leak  caused  by  rats 
without  auy  neglect  or  default  on  the  part  of  the  ship- 
owner or  those  for  whom  he  was  responsible,  and  that 
this  was  not  an  ordinary  incident  of  the  voyage  which 
he  was  bound  to  anticipate.  In  saying  so,  I  am  differ- 
ing from  the  ground  upon  which  two  of  the  learned 
judges  in  the  Court  of  Appeal  (Bo wen  and  Fry,  L.JJ.) 
based  their  judgment.  But  when  those  learned  judges 
say  that  **  it  was  consistent  with  the  findings  that  the 
mischief  done  to  the  pipe  and  the  incursion  of  sea- 
water  which  followed  would  never  have  happened  but 
for  either  a  defect  in  the  condition  of  the  ship  or  some 
want  of  prudence  in  the  ship-owner,"  I  think  they 
overlook  the  course  which  the  case  took  at  the  trial. 
It  was  suggested  during  the  trial,  by  the  learned  coun- 
sel for  the  plaintiffs,  that  due  care  had  not  been  taken 
to  exclude  or  exterminate  the  rats,  and  that  if  the 
pipe  had  been  made  of  some  other  material  the  acci- 
dent would  not  have  happened.  But  I  think  these 
points  were  distinctly  and  unequivocally  abandoned 
by  him.  If  intended  to  be  Insisted  upon,  they  raised 
questions  upon  which  the  opinion  of  the  jury  ought 
to  have  been  taken,  and  with  the  assent  of  the  plain- 
tiff's counsel,  the  only  questious  put  were  upon  a  to- 
tally differeut  point.  The  master  of  the  rolls  rested 
his  judgment  altogether  upon  another  ground.  He 
considered  that  the  rats  were  the  real  cause  of  the 
damage,  and  that  it  was  therefore  not  due  to  a  danger 
or  accident  of  the  seas.  I  quite  concur  in  the  view 
expressed  in  Laveroni  v.  Drnry,  8  Ex.  166;  22  L.  J.,  2 
Ex.,  that  injury  done  to  a  vessel  or  its  cargo  by  rats  is 
not  damage  by  perils  of  the  sea.  But  in  that  very 
case  Pollock,  C.  B.,  said:  "If  indeed  the  rats  had 
made  H  hole  in  the  ship  through  which  water  came 
and  damaged  the  cargo,  that  might  very  likely  be  a 
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case  of  sea  damage."  The  master  of  the  rolls  says  ihac 
the  distiuotiuu  is  a  very  fine  oue  betweeu  damage 
done  by  rats,  which  it  may  be  so  eat  iuto  the  timbers 
of  a  ship  as  to  reader  it  unfit  to  proceed  to  sea,  and 
the  loss  of  the  vessel,  owing  to  the  incursion  of  water 
when  its  sides  have  been  completely  penetrated  by 
the  same  cause.  I  own  I  think  the  distinction  a  sub- 
stantial one,  and  it  seems  to  me  obvious  that  Pollock, 
G.  B.,  shared  this  view.  It  has  been  held  in  the  United 
States,  ill  the  case  of  Oarrigtiea  v. Coxe,  lBinuey(Penn. 
Rep.)  502,  that  a  leak  occasioned  by  the  eating  of  rats, 
without  negligence  on  the  part  of  the  shipowner,  was 
a  risk  covered  in  a  marine  policy  by  the  words  **  perils 
of  the  seas."  Taking  the  facts  of  this  case  to  be  as  I 
have  stated  them,  I  entertain  no  doubt  that  the  loss 
was  oue  which  would  in  this  country  be  recoverable 
under  a  marine  policy  as  due  to  a  peril  of  the  sea.  It 
arose  directly  from  the  action  of  the  sea.  It  was  not 
due  to  wear  and  tear,  nor  to  the  operation  of  any 
cause  ordinarily  incidental  to  the  voyage,  and  there- 
fore to  be  anticipated.  And  inasmuch  as  it  was  not 
the  result  of  any  act  or  default  on  the  part  of  the  ship- 
owner or  his  crew,  I  think,  for  the  reason  I  have  given 
in  my  opinion  In  the  case  already  alluded  to,  that  It  is 
within  the  exception  in  the  bill  of  lading.  I  accord- 
ingly oouonr  in  the  motion  which  has  been  made. 

Lord  Maonaohtbn.  My  Lords:  The  goods  which 
were  carried  under  the  bill  of  lading  were  damaged 
during  the  voyage  by  the  incursion  of  sea-water.  The 
water  came  io  through  a  hole  gnawed  by  rats  in  a  pipe 
connecting  the  bath-room  with  the  sea.  At  the  trial 
various  charges  and  suggestions  were  made  of  negli- 
gence on  the  part  of  the  ship-owner,  but  they  were  all 
either  withdrawn  or  negatived  by  the  jury.  Under 
these  circumstances,  it  seems  to  me  that  the  accident 
which  caused  the  damage  was  one  of  the  excepted 
perils  or  accidents,  and  there  was  no  reason  why  the 
ship-owner  should  not  avail  himself  of  the  exception. 
It  was  an  accidental  and  unforeseen  incursion  of  the 
sea  that  could  not  have  been  guarded  against  by  the 
exercise  of  reasonable  care.  I  agree  therefore  with 
the  judgment  of  Lopes,  L.  J.  I  do  not  think  the  case 
could  be  summed  up  better  than  it  was  by  him  in  the 
words  which  have  already  been  quoted,  '*  Sea  damage 
occurring  at  sea,  and  nobody's  fault.'*  I  concur  in 
the  motion  which  has  been  made. 

Order  appealed  from  reversed ;  order  of  Lopes,  L.J., 
restored;  the  respondents  to  pay  to  the  appellants  the 
costs  in  both  courts  below  and  of  the  appeal  to  this 
House;  cause  remitted  to  the  Queen's  Bench  Divis- 
ion. 


UNITED  STATES  SUPREME  COURT  AB^ 
STRACT. 

INSURANOB  —  FORVBITITRS— ANSWERS  IN   APPLIGA- 

TiON— USB  OF  STiMaiiA NTS.— (1)  An  application  for 
life  insurance  contained  the  question,  **  has  the  party 
ever  been  addicted  to  the  excessive  or  intemperate  use 
of  any  alcoholic  stimulants  or  opium,  or  does  he  use 
any  of  them  often  or  dally  ?  "  The  answer  was  **  No," 
and  the  court  instructed  the  jury  that  it  was  not  un- 
true unless,  prior  to  the  application,  he  was  addicted 
to  their  use  or  habitually  used  them  daily  or  often. 
Held,  that  the  charge  was  not  erroneous.  (2)  A  life 
insurance  policy  provided  that  it  should  be  void  if  the 
insured  '*  shall  become  so  far  intemperate  as  to  impair 
health,  or  induce  delirium  tremens.'*  The  court.  In 
effect,  instructed  the  jury  that  the  impairment  of 
health  was  not  the  indisposition  arising  from  a  drunken 
debauch,  but  such  as  arose  from  such  frequency  of  use 
as  indicated  an  injurious  addiction  to  the  practice. 
Held,  that  It  was  error,  and  It  was  for  the  jury  to  de- 


cide if  the  death  of  the  insured  was  caused  by  exces- 
sive use  of  alcoholic  stimulants.  The  defendant  asked 
the  court  to  say  to  the  jury  that  the  words  in  the 
policy,  **  become  so  far  intemperate  as  to  impair 
health,"  do  no  necessarily  imply  habitual  intemper^ 
anoe,  and  that  an  act  of  intemperance,  producing  im- 
pairment of  health,  was  within  the  conditions  of  the 
policy,  and  reuderc»d  it  null  and  void,  except  as  pro- 
vided where  the  premiums  for  three  entire  years  had 
been  paid,  and  the  policy  bad  ceased  upon  other 
grounds  than  fraud,  misrepresentation,  concealment, 
or  false  statement  of  the  insured.  The  court  declined 
to  so  instruct  the  jury,  and  said :  *'  The  words  of  the 
condition  are  to  be  expounded  according  to  the  com- 
mon and  popular  acceptation  of  their  meaning.  In 
this  sense  of  them  a  single  excessive  indulgence  in 
alcoholic  liquors  is  not  intemperance;  but  there  mast 
be  such  frequency  in  their  use,  continued  for  a  longer 
or  shorter  period,  as  indicates  an  injurious  addiction 
to  such  indulgence."  The  effect  of  these  and  other 
instructions  was  that  the  condition  that  the  policj 
should  be  void  if  the  insured  became  so  far  intemper- 
ate as  to  impair  his  health,  was  not  broken  unless  iu- 
temperange  became  the  habit  or  rule  of  his  life  after  the 
policy  was  issued.  The  jury  may  have  l>elieved,  and 
there  was  some,  we  do  not  say  conclusive,  evidence  to 
justify  them  in  so  believing  that  the  efficient,  control- 
ling cause  of  the  death  of  the  insured  was  an  excessive 
and  continuous  use  of  strong  drinks  for  several  days 
and  nights  immediately  preceding  his  death;  yet  they 
were  not  at  liberty,  under  the  instructions,  to  find  that 
he  became  so  far  intemperate  as  to  impair  his  health, 
unless  It  further  appeared  that  his  intemperance  in  the 
use  of  alcoholic  stimulants  covered  such  a  period  of  time 
as  to  constitute  the  habit  of  his  life.  This  construction 
of  the  contract  is,  in  our  judgment,  erroneous.  If  the 
substantial  cause  of  the  death  of  the  insured  was  an 
excessive  use  of  alcoholic  stimulants,  not  taken  In 
good  faith  for  medical  purposes  or  under  medical  ad- 
vice, his  health  was  impaired  by  intemperance,  within 
the  meaning  of  the  words,  **sofar  intemperate  as  to 
impair  his  health,"  although  he  may  not  have  had 
delirium  tremens,  and  although,  previous  to  his  last 
illness,  he  had  not  indulged  in  strong  drink  for  such  a 
long  period  of  time  or  so  frequently  as  to  become 
habitually  intemperate.  Whether  death  was  so  caused 
is  a  matter  to  be  determined  by  the  jury  under  all  the 
evidence.  It  is  supposed  by  the  plaintiff  that  the 
instructions  of  the  court  are  sustained  by  Insurance 
Co.  V.  Bank,  122  U.-  8.  502.  In  that  case  the  insured 
answered  **  Tes,  occasionally,'*  to  the  question  whether 
he  then  was  or  had  ever  been  **  in  the  habit  of  usin^ 
alcoholic  beverages  or  other  stimulants; "  and  stipu- 
lated, in  the  application,  that  he  was  not  then,  and 
would  not  become,  ''  habitually  intemperate."  The 
policy  contained  a  provision,  not  fully  set  out  In  the 
report  of  the  case,  that  It  should  be  null  and  void  if 
the  insured  *'  shall  become  either  habitually  intemper- 
ate or  so  far  intemperate  as  to  impair  health  or  induce 
delirium  tremens."  No  question  was  made  or  could 
have  been  made  in  this  court  in  respect  to  the  mean- 
ing of  the  words,  *'  so  far  intemperate  as  to  impair 
health,"  because  the  jury  were  instructed,  at  there- 
quest  of  the  company,  that  if  the  insured,  Comstook, 
became  so  far  intemperate  as  to  impair  his  health,  they 
must  find  for  the  defendant.  The  contest  in  this  court 
was  as  to  what  constituted  habitual  Intemperance,  and 
as  to  he  rulings  in  the  court  below  upon  that  point. 
Indeed  it  was  assumed  at  the  trial  of  that  case,  as  well 
as  in  this  court,  that  there  was,  or  might  be,  a  differ- 
ence between  habitual  intemperance  and  intemper- 
ance that  impaired  health.  There  was  consequently 
no  occasion  for  this  court  in  that  case  to  decide  what 
construction  was  to  be  put  upon  the  words  '*8o  far 
intemperate  as  to  impair  health,*'  when  standing  alone 


Digitized  by 


Google 


THE  ALBANY  LAW  JOUBNAL. 


141 


Id  a  polioy.  The  jury  haviaK  found  uuder  proper  lii- 
itmotions,  that  the  insured  had  not  become  so  far  in- 
temperate as  to  impair  his  health,  that  flndin^  was  not 
open  to  review  here.  It  is  clear  therefore  that  there 
is  nothiag  in  Insurance  Co.  v.  Banic  that  concludes  the 
present  case,  or  that  militates  against  our  interpreta- 
tion of  the  policy  here  In  suit.  Dec.  19,  1887.  ^ina 
Life  In8,  Co,  of  Hartford  ▼.  Davey.  Opinion  by 
Harlau,  J. 

JcTDOMBNT  —  BBS  ADJUDIOATA.—  In  sn  aotlon  of 
ejectment,  the  defendants  claimed  under  a  tax  deed 
iisaed  in  1874  to  their  g^rantor.  Prior  to  that  action, 
the  plaintiff  had  brouKht  an  action  to  foreclose  a 
mortgage  executed  in  1870,  on  the  land  In  controversy, 
making  defendants*  grantor  a  party  thereto,  and  had 
obtained  a  decree  declaring  the  lien  of  the  mortgage 
prior  and  paramount  to  the  lien  of  the  tax  deed,  and 
of  each  and  every  of  the  other  defendants  therein. 
Beld,  that  the  decree  was  a  conclusive  adjudication 
which  could  not  be  impeached  collaterally  by  defend- 
ants* grantor,  or  those  claiming  under  him,  and  which 
estopped  them  from  setting  up  the  tax  title  in  the  pres- 
ent action.  It  is  contended  in  behalf  of  the  defendants 
that  the  only  proper  object  of  the  suit  to  foreclose  the 
mortgage  was  to  sell  the  title  of  the  mortgagor,  and  to 
oat  off  the  equity  of  redemption  of  all  persons  claiming 
auderhim  any  title,  lien,or  Interest  inferior  or  subject 
to  the  mortgage ;  and  that  the  title  under  the  tax  deed, 
being  adverse  and  paramount  to  the  rights  both  of  the 
mortgagor  and  of  the  mortgagee,  could  not  be  con- 
tested in  that  suit,  and  was  not  barred  by  the  decree 
therein.  But  the  authorities  cited  fall  short  of  sup- 
porting that  contention.  As  a  general  rule,  a  court  of 
equity  in  a  suit  to  foreclose  a  mortgage  will  not 
undertake  to  determine  the  validity  of  a  title  prior  to 
the  mortgage,  and  adverse  to  both  mortgagor  and 
mortgagee ;  because  such  a  controversy  is  independent 
of  the  controversy  between  the  mortgagor  and  the 
mortgagee  as  to  the  foreclosure  or  redemption  of  the 
mortgage,  and  to  join  the  two  controversies  in  one  bill 
would  make  it  multifarious.  Upon  that  ground  It  has 
been  held  by  this  court,  as  well  as  by  the  courts  of 
New  York,  California  and  Michigan,  on  appeals  from 
decrees  for  foreclosure  of  mortgages,  that  the  holders 
of  a  prior  adverse  title  were  not  proper  parties;  and 
judges  have  sometimes  used  such  strong  expressions  as 
ihat  the  mortgagee  '*  cannot  make  them  parties,**  or 
that  their  title  **  cannot  be  litigated,**  In  a  suit  for  fore- 
closure. Dial  V.  Reynolds,  96  U.  S.  840 ;  Peters  v. 
Bowman,  08  id.  56, 60;  Insurance  Co.  v.  Lent.  1  Edw. 
Ch.  301 ;  6  Paige,  6  35 ;  Bank  v.  Walker,  2  8andf .  Cb.  344 ; 
3  Barb.  Ch.  438;  Corning  v.  Smith,  6  N.  Y.  82;  San 
Francisco  v.  Lawton,18Cal.  465;  Summers  v.  Bromley, 
28  Mich.  125.  But  in  none  of  the  cases  just  cited  was 
toy  question  presented  or  adjudged  of  the  effect  that 
a  decree  of  foreclosure,  rendered  In  a  suit  in  which 
sach  adverse  claimants  were  made  parties  and  their 
claims  were  directly  put  in  Issue  and  determined, 
might  have  against  them  In  a  subsequent  action.  The 
cases  of  Strobe  v.  Downer,  13  Wis.  11,  and  Palmer  v. 
Tager,  20  id.  97,  were  also  appeals  from  decrees  of 
foreclosure;  and  In  a  later  case  In  Wisconsin  the  court 
summed  ap  the  law  thus :  ''  It  is  freely  admitted  that 
a  foreclosure  suit  is  not  an  appropriate  proceeding  in 
which  to  litigate  the  rights  of  a  party  claiming  title  to 
the  mortgaged  premises  in  hostility  to  the  mortgagor, 
and  that  if  such  rights  be  so  litigated,  and  be  deter- 
mined upon  pleadings  and  proofs,  the  decree  will  be 
erroneous,  and  will  be  reversed.  But  whether,  until 
reversed,  such  decree  Is  coram  nonjudice  and  void,  so 
that  it  may  be  collaterally  impeached,  is  quite  another 
question.  The  conclusion  would  seem  to  follow,  from 
all  of  the  decisions,  that  it  Is  not.**  Board  Sup*rs  v. 
Railroad,  24  Wis.  98, 121.    There  are  indeed  two  cases 


in  the  Court  of  Appeals  of  New  York,  in  which  a  com- 
mon decree  of  foreclosure  pro  cofi/e«so  was  held  to  be 
no  bar  to  a  subsequent  action  at  law  by  the  owner  of 
a  title  prior  and  paramount  to  the  mortgage.  But  the 
decision  in  either  oa8e,turned  on  the  form  in  which  the 
plaintiff  at  law  had  been  made  a  defendant  to  the  bill 
of  foreclosure.  In  the  one  case,  a  widow  was  held  not 
to  be  barred  of  her  dower  by  a  decree  of  foreclosure, 
obtained  after  the  death  of  her  husband,  of  a  mort- 
gage executed  by  him  alone  during  the  coverture,  on  a 
bill  against  her  and  others  as  executors  and  devisees 
under  his  will,  alleging  that  she  and  the  other  defend- 
ants **  have  or  claim  to  have  some  interest  in  the  afore- 
said mortgaged  premises,  as  subsequent  purchasers  or 
Incumbrancers,  or  otherwise:  but  what  particular  in- 
terest your  orator  is  not  informed,"  and  praying  that 
they  might  be  foreclosed  **of  and  from  all  equity  of 
redemption  and  claim  of,  In  and  to  '*  the  mortgaged 
premises.  The  ground  of  the  decision  was  that  under 
the  statutes  and  rules  of  court,  the  allegations  and 
decree  were  limited  to  rights  subsequent  and  subject 
to  the  mortgage;  and  Judge  Denio,  in  delivering 
judgment,  said  :  **  It  is  not  Intended  to  decide,  that 
if  a  party  claiming  a  title  prior  to  the  mortgage  should 
be  made  a  party  to  the  suit,  and  should  answer  and 
litigate  the  question,  and  should  haveadecree  against 
him,  it  would  not  conclude  him  in  a  collateral  action.** 
Lewis  V.  Smith,  9  N.  Y.  602,  516.  In  the  other  cases, 
a  testator,  having  devised  land  to  his  granddaughter 
in  trusc  for  his  daughter  for  life,  with  remainder  to 
the  granddaughter  in  fee,  the  two  afterward  executed 
a  mortgage:  the  granddaughter  not  executing  it  as 
trustee,  and  having  no  power  by  law  to  execute  it  as 
such.  The  bill  and  decree  of  foreclosure  were  against 
them  as  individuals,  and  therefore  the  title  of  the 
granddaughter  as  trustee  was  held  not  to  be  barred  by 
the  decree,  the  court,  saying:  '*  Her  interest  in  re- 
mainder was  subordinate  to  the  prior  estate  for  life  in 
trust,  created  by  the  will,  and  she  was  not  bonnd  to 
set  up  her  claim  as  trustee,  when  made  a  party  to  the 
foreclosure,  in  the  absence  of  any  averment  In  the 
complaint  in  respect  to  that  interest,  or  claim  that  it 
was  subject  to  the  mortgage.**  Rathbone  v.  Hooney, 
58  N.  Y.  468,  467.  So  in  a  recent  case  in  California, 
not  yet  published  in  the  official  reports,  in  which  a 
decree,  upon  a  bill  against  husband  and  wife,  fore- 
closing a  mortgage,  exeonted  by  the  wife  alone,  of 
land  held  by  them  in  community,  was  held  not  to  bar 
a  subsequent  action  of  ejectment  by  the  husband,  the 
bill  to  foreclose  contained  no  averment  that  the  hus- 
band had  or  asserted  any  claim  adverse  to  the  title  of 
the  mortgagor,  and  the  decree  in  terms  only  barred 
the  equity  of  redemption.  McComb  v.  Spangler,  12 
Pac.  Bep.  347.  To  a  bill  in  equity  to  foreclose  a  second 
mortgage,  although  the  first  mortgagee  is  not  a  usual 
or  necessary  party  when  the  decree  sought  and  ren- 
dered is  subject  to  his  mortgage,  yet  at  least  when  he 
holds  the  legal  title,  and  his  debt  is  due  and  payable, 
he  may,  and  when  the  property  is  ordered  to  be  sold 
free  of  all  incumbrances,  must  be  made  a  party ;  and 
If  he  is,  and  the  bill  contains  sufficient  allegations,  he 
is  barred  by  the  decree,  the  bill  in  such  case  being  In 
effect  both  a  bill  to  foreclose  the  second  mortgage  and 
a  bill  to  redeem  from  the  first  mortgage.  FInley  v. 
Bank,  11  Wheat.  304;  Hagan  v.  Walker,  14  How.  29.  97; 
Jerome  v.  McCarter,  94  U.  S.  734;  Miltenberger  v.  Rail- 
way, 106  id.  286, 307;  Woodworth  v.  Blair,  112  U.  S.  8: 
Haines  V. Beach,  3  Johns.  Ch.46e;  Hndnit  v.Nash.  16  K. 
J.  £q.  560.  In  all  the  oases  heretofore  referred  to,  the 
adverse  title  was  prior  to  the  mortgage  foreclosed.  But 
in  the  case  at  bar  the  tax  title,  though  adverse  to  the 
mortgage  title,  was  not  prior  to  It.  The  whole  title  In 
the  land  was  in  the  mortgagor  at  the  date  of  the  mort- 
gage, and  the  title  under  the  tax  deed.  If  valid,  was 
subsequent  in  time,  although  paramojxt^t  In  rigbL  to 
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the  title  acquired  under  tbe  mortgage  and  the  decree 
of  foreclosure.  Upon  the  question  whether  the  validity 
of  a  tax  title  subsequent  in  date  to  the  mortgage  uiay 
properly  be  liiitcated  and  determiued  in  a  suit  for 
foreclosure,  there  has  been  a  difference  of  opinion  in 
the  courts  of  the  Status.  The  courts  of  California  and 
of  Michigan  have  held  that  it  may.  Kelsey  v.  Abbott, 
13Cal.  609:  H(>rton  v.  Ingersoll,  13  Mich.  409;  Wilkin- 
son V.  Green.  34  id.  221,  223.  Those  of  Wisconsin  and 
of  Kansas  have  decided  that  it  should  not.  Pelton  v. 
Farmin/18Wis.  234;  Roberts  v.  Wood,  38  Id.  60;  Short 
V.  Noouer,  16  Kan.  220.  But  the  question  in  each  of 
those  cases  arose  upon  appeal  from  the  decree  of  fore- 
closure; and  there  is  no  case,  so  far  as  we  are  iu- 
formed,  in  which  a  decree  upon  apt  allegations  in  a 
bill  to  foreclose  a  mortgage,  adjudging  a  subsequent 
tax  title  to  be  invalid,  has  been  allowed  to  be  collater- 
ally impeached  by  the  holder  of  that  title  iti  a  subse- 
quent action.  Upon  principle,  it  was  within  the 
jurisdiction  and  authority  of  the  court  upon  a  bill  in 
equity  for  the  foreclosure  of  the  plaintifTs  mortgage, 
to  determine  tbe  validity  or  invalidity  of  Callanan*s 
tax  title,  and  he  was  a  proper,  if  not  a  necessary  party 
to  such  a  bill.  If  the  mortgagor  or  the  mortgagee  had 
made  a  conveyance  or  assignment  after  the  date  of  the 
mortgage,  the  purchaser  or  assignee  would  have  been 
a  necessary  party  to  the  bill  to  foreclose.  Storv  Eq. 
PI.,  §8  ia3,  199,  201;  Terrell  v.  Allison,  21  Wall.'  289. 
And  in  Stevenson  v.  Railway,  105  U.  S.  703,  the  Circuit 
Court,  and  this  court  on  appeal,  upon  a  bill  in  equity 
to  foreclose  a  mortgage,  tried  the  validity  of  an  ad- 
verse title  under  a  sale  on  execution  against  the.mort- 
gagor  upon  judgments  recovered  since  the  mortgage 
was  made,  and  adjudged  that  title  to  be  valid,  because 
the  judgments  were  recovered  before  the  mortgage 
was  recorded.  At  the  date  of  the  plaintiflTs  mortgage, 
the  entire  estate  in  the  land  was  in  tbe  mortgagor,  and 
was  included  in  the  mortgage.  The  subsequeut  assess- 
ment of  the  taxes  created  a  lien  upon  that  estate, 
which  upon  the  sale  for  non-payment  of  the  taxes 
passed  to  Callanun;  but  the  mortgagor,  so  long  as  his 
right  of  redemption  from  that  sale  existed, still  held  the 
legal  title,  subject  first  to  the  lien  for  taxes,  and  then 
to  the  mortgage.  The  deed  afterward  executed  by  the 
county  treasurer  to  Callanan,  if  valid,  conveyed  to  him 
all  the  rights  and  interests,  both  of  the  mortgagor  and 
of  the  mortgagee,  and  vested  in  him  a  complete  title, 
BO  that  the  mortgagor  had  no  title  and  no  equity  of 
redemption,  and  the  mortgagee  no  lien  and  no  right 
of  foreclosure.  There  would  seem  to  be  no  less  reason 
for  making  Callatiau  a  party  to  the  bill  than  if  he  had 
claimed  under  a  conveyance  from  or  judgment  against 
the  mortgagor  or  the  mortgagee  since  the  date  of  the 
mortgage.  But  if  Callanan  was  not  a  necessary  party 
to  the  liill  to  foreclose  the  mortgage,  clearly  the  mort- 
gagor, if  not  the  mortgagee,  might  have  filed  a  bill  in 
equity  against  him  to  redeem  the  land  from  the  tax 
sale,  alleging  that  he  had  a  lien  only,  and  not  an  abso- 
lute title;  and  by  such  a  bill  the  issue  whether  he  had 
or  had  not  such  a  title  would  have  been  directly 
presented.  The  question  whether  that  issue  should 
be  determined  in  the  suit  to  foreclose  the  mortgage, 
or  in  a  separate  suit,  was  a  question  of  multifarious- 
ness or  of  convenience,  aflfecting  the  discretion  only, 
and  not  the  jurisdiction ,  of  the  court.  By  determining, 
before  finally  decreeing  a  foreclosure  and  sale,  the 
question  whether  Callanau  had  a  good  title  under  the 
tax  deed,  the  probability  of  obtaining  a  fair  price  at  a 
sale  under  the  decree  of  foreclosure  would  be  increased, 
the  rights  of  all  the  parties  secured  and  further 
litigation  avoided.  As  was  said  by  Lord  Chancellor 
Talbot,  and  repeated  by  Chief  Justice  Marshall :  *'  The 
ooiirt  of  equity  in  all  cases  delights  to  do  complete 
justice,  and  not  by  halves.*'  Knight  v.  Knight,  3  P. 
Wms.331,  334;  Corbet  v.  Johnson,  1  Brock,   77,  81. 


Dec.  19,  1887.  Hefner  v.  NoHhicesUm  Mut,  Life,  Ins. 
Co.  Opinion  by  Gray,  J. 

Taxation  —  assessment  —  oveh-valdation.—  A 

sale  of  lands  for  delinquent  taxes  will  not  be  set  aside, 
on  the  ground  of  unjust  valuation,  where  no  such  pur- 
pose appears  on  the  part  of  the  assessor  or  township 
board  of  equalization,  and  the  evidence  shows  that  al- 
though unimproved  lands  were  assessed  at  a  higher  rate 
of  valuation  than  improved  lands  owned  by  residents, 
yet  no  discrimination  was  made  between  unimproved 
lands  owned  by  residents  and  such  owned  by  non- 
residents, and  tbe  error  in  valuation  could  have  been 
objected  to  and  corrected  by  appropriate  proceedings 
before  the  tax  sale.  Jan.  9,  1888.  Deeson  v.  Johtis. 
Opinion  by  Miller,  J. 


ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS. 

Definition— HiGHWAT—PERRT.— A  ferry  is  not  in- 
cluded in  the  term  **  highway."  It  is  however  argued, 
that  although  the  act  makes  no  express  reference  to  a 
ferry  or  its  usual  appliances,  it  does  expressly  allow 
an  action  for  damages  caused  by  '*  a  defect  in  a  high- 
way; "  and  as  the  flat-boat  at  the  ferry  crossed  the 
stream,  and  connected  the  highway  on  one  side  with 
the  same  continuing  on  the  other  side,  it  may  be  re- 
garded aa  the  highway  from  bank  to  bank,  and  there- 
fore within  the  purview  of  the  act.  This  is  certainly 
ingenious,  but  is  it  sound?  The  definition  of  a  '*hlgb- 
way"  is:  **A  passage  that  is  open  to  all  the  public. 
Thus  public  rivers  are  in  law  considered  as  highways. 
A  highway  need  not  necessarily  be  considered  a  thor- 
oughfare. The  interest  of  the  public  in  a  highway 
consists  solely  in  the  right  of  passage  over  it. 
Thus  a  highway  overland  (which  is  what  is  usually 
meant  by  a  highway),  gives  the  right  of  walking,  driv- 
ing, and  riding,'*  etc.  1  Rap.  &  L.  Law  Diet.,  tit. 
*'  Highway."  As  we  understand  it,  there  is  "  no  right 
of  passage  "  at  any  particular  point  across  a  river,  ex- 
cept where  there  is  a  legally  chartered  ferry,  confer- 
ring a  franchise  to  keep  a  boat  for  ferrying  passengers, 
etc.  The  act  here  authorizing  the  establishment  of  a 
free  bridge  did  not  include  a  ferry,  for  the  words  *'at 
or  near  by  Gordon's  ferry  "  only  indicate  the  location 
of  the  bridge.  i*os8ibly  the  means  employed,  such  as 
a  fiat  or  boat,  in  connecting  the  highway  on  one  bank 
with  its  continuation  <m  the  other,  might  in  some 
general  sense  be  called  a  part  of  the  highway,  even 
without  a  charter.  But  the  question  here  is  one  of 
construction— in  what  sense  did  the  Legislature  use 
the  word  "highway?"  As  indicated  in  the  defini- 
tion given  above,  the  ordinary  meaning  of  the  word 
*' highway  "  is  a  passage  on  land.  It  was  used  in  the 
act  in  connection  with  the  words  "causeway"  and 
**  bridge."  A  bridge  spanning  the  water,  and  connect- 
ing the  banks,  would  seem  nearer  to  being  a  "  high- 
way "  than  a  ferryboat;  and  as  it  was  deemed  proper 
or  necessary  to  express  the  case  of  *'  a  bridge,"  It 
would  seem  to  be  a  strained  construction  that  it  was 
unnecessary  to  mention  a  "flatboat"  or  ferry,  for  the 
reason  that  it  was  already  included  in  the  word 
**  highway."  As  the  law-makers  were  fixing  a  list  of 
exceptions  to  the  rule,  it  would  seem,  that  if  they 
had  intended  to  include  a  fiatboat  running  across  the 
river,  they  would  have  said  so.  S.  C.  Sup.  Ct.,  Oct. 
26.  1887.  Chick  v.  Newbeiry  Co.  Opinion  by  Mc- 
Gowan,  J. 

Fixtures— MACHINERY  intrusted  to  third  per- 
son.—When  the  owner  of  a  machine  adapted  for  us© 
in  a  fiouring-mill  consigns  it  to  himself  in  the  care  of 
another,  to  have  it  tested  in  a  fiourlug-mill  belonging 
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to  a  third  person,  and  the  machine  is  set  ap  by  that 
other  in  the  mill  on  legs,  and  attached  to  the  floor 
with  screws,  and  to  the  main  shafting  of  the  mill  with 
belts  and  puilejs,  the  machine  does  not  thereby  be- 
come a  fixture  as  between  the  owner  and  the  pur- 
chaser of  the  realty.  In  Taylor  ▼.  Collins,  51  WU.  128, 
Mr.  Jastioe  Orton  lays  down  the  following  rules  or 
tests  for  determining  whether  articles  of  machinery 
are  fixtures:  "(1)  Actual  physical  annexation  to  the 
realty;  (2)  application  or  adaptation  to  the  use  or 
purpose  to  which  the  realty  is  devoted;  (3)  an  inten- 
tion on  the  part  of  the  person  making  the  annexation 
to  make  a  permanent  accession  to  the  freehold.'*  In 
the  present  case  the  requirement  of  the  third  rule  is 
entirely  wanting.  The  machine  was  not  furnished 
to  Pomeroy  by  the  plaintiffs  to  be  made  a  permanent 
accession  to  the  freehold,  unless  some  person  inter- 
ested should  thereafter  purchase  it,  and  there  is  no 
erideuce  that  Pomeroy  had  any  such  intention.  He 
had  no  right  to  make  the  same  a  permanent  accession 
to  the  freehold,  and  the  legal  presumption  is  that  he 
did  not.  The  fact  that  it  was  attached  in  the  man- 
ner above  stated  to  the  building  and  freehold  is  not 
significant.  It  was  not  so  incorporated  with  the 
building  as  to  lose  its  identity,  or  to  render  it  dlffl- 
cnlt  or  injurious  to  the  building  to  remove  it.  In  Bank 
V.  O.  £.  Merrill  Co.  it  was  held  that  a  large  amount  of 
machinery  in  a  foundry  building,  indeed  all  the  ma- 
chinery therein  over  and  beyond  the  water  wheel, 
much  of  which  was  attached  to  the  building  more  ex- 
tensirely  and  firmly  than  was  the  machine  in  contro- 
versy here,  was  not  permanent  fixtures,  but  personal 
property,  which  the  tenant  who  placed  the  machinery 
there  had  a  right  to  remove.  This  case  illustrates  of 
how  little  importance  the  mere  fact  of  attachment  to 
the  freehold  Is,  so  long  as  the  Identity  of  the  property 
remains,  and  Its  capacity  to  be  removed  and  used  else- 
where.  The  principal  consideration  in  such  cases  is 
the  intention  of  the  party  putting  in  the  machinery. 
Counsel  for  the  defendant  greatly  rely  upon  the  case 
of  Iron  Works  v.  Adams,  87  Conn.  233.  An  examina- 
tion of  that  case  shows  that  it  was  decided  upon  the 
ground  that  the  property  In  controversy  was  so  at- 
tached to  the  building  as  to  lose  its  identity.  The 
same  is  true  of  the  case  of  Fryatt  v.  Sullivan  Co.,  5 
Hill,  116.  affirmed  by  the  Court  of  Errors,  7  id.  629,  also 
relied  upon  by  counsel  for  defendent.  The  principle 
of  these  cases  will  apply  where  boards,  timber,  brick, 
or  stone  are  incorporated  in  a  building.  They  neces- 
sarily become  a  part  of  the  building,  and  thus  lose 
their  identity  as  personal  property.  It  should  be  ob- 
serrcH]  that  In  both  the  above  cases  the  owners  of  the 
freehold  had  paid  their  vendor  or  contractor  for  the 
articles  thus  made  fixtures  In  good  faith,  and  without 
notice  that  such  articles  belonged  to  other  parties. 
The  case  of  Railway  Co.  v.  Busch,  43  Mich.  571,  as  well 
as  many  other  cases  cited  to  the  same  proposition,  be- 
longs to  this  class.  In  the  latter  case  It  was  held  that 
ties  used  in  the  building  of  a  railroad  thereby  lost 
their  identity  as  personal  property,  and  an  action  for 
their  conversion  could  not  lie.  Other  oases  are  cited 
on  behalf  of  the  defendant,  in  which  the  judgments 
were  controlled  by  the  consideration  that  the  owners 
of  the  buildings  in  which  the  machinery  in  contro- 
versy had  been  placed  by  contractors  had  paid  there- 
for in  good  faith,  believing  that  such  contractors 
owned  the  machinery,  when  In  fact  they  did  not.  We 
have  already  seen  that  this  is  not  such  a  case.  Wis. 
Sup.  Ct.,  Nov.  22,  1887.  Walker  v.  Grand  Rapida 
Flouring-MUl  Co.    Opinion  by  Lyon,  J. 

Insurance—**  prbmtses.''— An  Insurance  policy  pro- 
hibited the  keeping  of  fireworks  on  the  insured  prem- 
ises. The  building  insured  was  situated  in  Exposition 
grounds, where  there  was  also  a  stable  some  twenty-five 


or  fifty  feet  distant,  in  which  fireworks  were  stored  at 
the  time  of  the  fire.  Held,  that  the  meaning  of  the  word 
**  premises  **  is  confined  to  the  building  insured,  and 
the  policy  was  not  avoided.  As  a  contract  of  insur- 
ance is  one  of  indemnity,  and  the  language  of  the  pol- 
icy is  the  language  of  the  company,  we  are  not  to  strain 
it  in  favor  of  the  latter  as  against  the  assured ;  on  the 
contrary,  we  must  resolve  a  doubt  about  the  meaning 
of  the  policy,  if  any  exists,  against  the  company,  and 
in  favor  of  the  assured.  Penn.  Sup.  Ct.,  Nov.  7,  1887. 
AUemania  Fire  Im.  Co.  v.  Pitta  ExposiUon  Sao,  Opin- 
ion per  Curiam, 

NEW  BOOKS  AND  NEW  EDITIONS. 

Randolph  on  Commercial  Paper. 
The  third  and  concluding  volume  of  this  work  is 
now  issued  by  the  publishers,  F.  D.  Linn  8o  Co.,  of 
Jersey  ^City.  We  see  no  reason  to  modify  the  opin- 
ion which  we  expressed  on  the  issue  of  the  first  two 
volumes.  It  is  a  work  of  broad  learning  and  research, 
and  will  form  an  adequate,  independent  resource  or  a 
judicious  addition  to  the  practitioner's  authorities  on 
this  all  important  topic. 

Benjamin  on  Sales. 

This  is  a  new  edition  of  this  standard  treatise,  edited 
by  Prof.  Edmnnd  H.  Bennett.  The  references  to 
American  are  very  copious,  and  **  have  been  entirely 
re-written,  and  are  embraced  in  one  continuous  note 
at  the  end  of  each  chapter,  rather  than  in  the  detached 
fragmentary  manner  heretofore  used."  This  is  cer- 
tainly a  convenient  arrangement.  The  editor  also 
says  he  has  **not  made  a  single  quotation  in  the  entire 
work.'*  This  In  a  text-book  is  perhaps  a  virtue  so  far 
as  the  annotation  Is  concerned.  The  text  of  this  work 
is  subject  to  criticism  on  account  of  its  mosaic  char- 
acter, made  up  of  long  quotations  and  statements  of 
decisions.  By  the  adoption  of  this  condensation  and 
the  use  of  a  large  page  the  editor  has  been  able  to 
compress  an  immense  amount  into  this  single  volume, 
and  it  ought  to  supplant  all  other  editions  in  this 
country.  The  annotation  appears  to  be  most  thorough 
and  exhaustive.  Published  by  Hoaghtou»  Miflin  it 
Co.,  Boston. 

History  of  a  Lawsuit. 

By  Abraham  Canithers.  Third  edition,  enlarged,  annotated 
and  revised,  by  Andrew  B.  Martin.  Dnoinnati:  Robert 
Clark  &  Co.,  1888.    Pp.  vii,  088. 

This  is  a  work  by  two  professors  in  the  Law  School 
of  Cumberland  University,  Tennessee.  The  former 
is  dead.  His  work  was  originally  published  some 
twenty-seven  years  ago.  It  was  originally  designed 
as  a  work  of  Tennessee  practice,  but  the  present 
editor's  design  has  been  to  enlarge  its  scope  and  make 
it  less  local  in  character.  The  reader  should  not  allow 
himself  to  be  prejudiced  by  his  assertion,  in  regard  to 
the  system  of  pleading  which  it  teaches,  that  it  is 
neither  common  law  nor  code  pleading,  but  disregards 
the  technicalities  of  the  former  and  **  the  dangerous 
laxity  "  of  the  latter.  Judging  from  the  forms  inter- 
spersed we  should  say  that  it  teaches  the  best  kind  of 
code  pleading,  except  perhaps  that  it  does  not  state 
things  exactly  in  the  form  of  facts.  Under  a  system 
of  verification  of  pleadings  an  oath  would  mean  noth- 
ing when  attached  to  a  declaration  like  this:  '*The 
plaintiff  sues  the  defendant  for  $800  as  damages  for 
wrongfully  cutting  off  the  ears  of  one  black  horse,  the 
property  of  the  plaintiff,  whereby  the  value  of  said 
horse  was  greatly  impaired."  But  putting  this  form 
in  the  shape  of  a  positive  allegation,^ Ith  date,  place. 
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etc.,  nothing  better  could  be  devised.  There  would  be 
no  "dangerous  laxity  '*  about  it.  Some  of  the  forms 
are  exactly  conformable  to  our  system.  Considered 
as  a  book  of  Tennessee  practice  it  seems  quite  admi- 
rable, but  it  apparently  does  not  possess  much  practical 
value  for  the  majority  of  the  States  where  codes  pre- 
vail. But  we  have  been  very  much  pleased  by  the 
intelligent  and  scholarly  construction  of  the  work, 
and  have  no  hesitation  in  recommending  it  to  students 
and  practitioners  in  States  where  such  a  practice 
prevails. 

COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Friday, 
Feb.  10.  1888: 

Judgment  affirmed,  with  costs— William  H.  Leonard, 
respondent,  v.  James  E.  Spencer  and  others,  appellants. 

Judgment  affirmed  with  costs— ^ohn  B.  de  Villers, 

respondent,  v.  New  York  Central  and  Hudson  River 

Railroad  Company,  appellant. Jagdment  affirmed 

with  costs— Norman  L.  Hubbard,  respondent,  v. 
Long  Island  Railroad  Company,  appellant. Judg- 
ment affirmed  with  costs— Anthony  J.  Meagher,  re- 
spondent, V.  George  W.  T.  Lord  and  others,  appel- 
lants.  Judgment  affirmed  with  costs— George  W. 

Yarian,  respondent,  v.  Robert  A.  Johnston,  appellant. 

Judgment  affirmed  with    costs— Kate  Y.  Moebus, 

respondent,  v.  Henry  Hermann,  appellant. Orders 

affirmed  with  costs — Melvin  L.  Tuller  v.  Joshua  J. 

Beck,  and  Prederick  O.  Pierce  v.  Same. Judgment 

affirmed  with  costs— Clayton  Piatt,  appellant,  v.  Rich- 
mond, York  River  and  Chesapeake  Railroad  Com- 
pany, respondent. Judgment  affirmed  with  costs- 
Catharine  Shook,  respondent,  v.  City  of  Cohoes,  ap- 
pellant. Judge  Earl  writes  the  opinion,  in  which  all 
the  judges  concur.  The  plaintiff  fell  on  a  slippery 
sidewalk,  covered  with  mud  and  clay,  and  was  in- 
jured.   She  recovered  a  verdict  for  $3,000. Motion 

to  substitute  John  Bowen  for  deceased  administra- 
trix granted,  and  judgment  affirmed  in  favor  of  sub- 
stituted plaintiff  with  costs— Margaret  Bowen,  ad- 
ministratrix, etc.,  respondent,  v.  State  of  New  York, 
appellant. 

The  court  adjourned  till  February  27. 


NOTES. 


The  dnoinnatl  Weekly  Law  BuOetin  voaohes  for  a 
deed  drawn  in  the  following  form:  Warranty  deed 
given  to  the  two  law  partners  in  their  individual 
names,  signed  by  the  two  grantees  as  witnesses,  and 
the  acknowledgment  taken  before  one  of  the  gran- 
tees as  notary  public. 

The  following  is  from  Sir  Frederick  Pollock*s  *<  Re- 
membrances :  "  My  father's  circuit-goings  were  great 
events  In  the  family.  He  travelled  in  a  landanlet 
which  opened  and  shut  easily.  There  was  no  box  seat 
in  front,  but  there  was  a  *  rumble*  behind  for  the 
clerks.  The  capacity  for  luggage  was  small,  but  there 
was  a  front  boot  and  a  strangely -shaped  oaken  case  to 
flU  the  whole  of  the  space  under  the  seat  inside,  and 
there  were  the  sword  case  and  the  pockets  for  books 
and  small  articles.  Provision  was  always  made  for  a 
dinner  on  the  road,  and  in  the  summer  a  morella 
cherry  pie  whs  specially  prepared  for  it,  and  of  course 
there  would  be  two  or  three  bottles  of  the  excellent 
wine  for  which  my  father's  cellar  was  famous.  The 
start  was  generally  made  in  the  evening,  and  the  first 
night  would  be  passed  at  Stevenage  or  Aloonbury 
Hill,  the  second  at  Scarthiug  Moor  or  Barnby  Moor, 


where  stood  capital  roadside  inns  with  large  gardens.*' 
The  following  example  of  an  old-fashioned  habit  of 
Lord  EUenborough's  is  given:  *'Lord  Westmore- 
land was  on  his  legs  in  the  House  of  Lords,  and  giving 
his  opinion  on  the  question  in  debate,  said :  *  My 
Lords,  at  this  point  I  asked  myself  a  question.' 
*  *  *  Lord Ellenborough,  in  aloud  aside:  'And 
a  d-^-d  stupid  answer  you'll  be  sure  to  get  to  it.*  *' 

We  have  frequently  referred  in  these  columns  to 
the  fallaciousness  of  evidence  of  personal  identity.  A 
remarkable  illustration  of  this  has  been  ohrouicled 
this  week.  On  Monday  week  the  East  Surrey  coroner 
held  an  inquest  on  the  body  of  a  woman  who  had  been 
found  dead  in  bed  at  a  common  lodging-house.  Pre- 
vious to  her  death,  the  deceased  woman  had  informed 
a  fellow-lodger  that  her  name  was  Eliza  Gorham,  and 
that  her  solicitor's  name  was  a  Mr.  Mayo.  At  the  in- 
quest Mr.  Mayo,  Jr.,  and  a  sister  of  Eliza  Gorham 
positively  identified  her  as  Eliza  Gorham,  whose  hus- 
band had  obtained  a  decree  nisi  In  the  Divorce  Court 
in  December  last.  On  the  other  hand,  Mr.  Gorham, 
the  husband  of  Eliza  Gorham,  was  as  equally  positive 
that  the  woman  was  not  bis  wife,  and  Mr.  Mayo,  Sr., 
and  Eliza  Gorham's  mother  and  brother  also  failed  to 
identify  her.  The  matter  became  more  complicated 
when  it  appeared  that  Eliza  Gorham  had  an  old-out 
scar  at  the  back  of  her  head  and  a  piece  off  one  of  her 
lower  teeth,  and  the  woman,  who  laid  the  body  out, 
swore  that  the  deceased  woman  had  such  a  scar  on 
the  bead,  and  there  was  also  a  piece  off  one  of  the 
lower  teeth.  It  further  appeared  that  Mrs.  Gorham 
was  given  to  habits  of  intemperance,  as  also  was  the 
deceased  woman.  Eventually  the  case  was  taken  as 
that  of  a  woman  unknown,  and  a  verdict  of  death 
from  an  affection  of  the  heart  brought  on  by  drink 
was  returned.  In  consequence  of  the  publicity  of  the 
proceedings  at  the  coroner's  inquiry  and  the  descrip- 
tion given  of  the  dead  woman,  a  Mr.  Frederick  Ralph 
Fussell,  an  artist,  of  Mablethorpe,  Louth,  Lincoln- 
shire, who  is  instituting  divorce  proceeding's  against 
his  wife  Elizabeth,  aged  forty-five  years,  and  which 
cause  is  in  the  list  for  hearing  next  week,  came  to 
London,  and  having  consulted  with  his  London  solic- 
itor, the  two  repaired  to  Ewer  Street  Mortuary  to 
view  the  body  of  the  woman  lying  there  dead,  and 
having  done  so,  they  both  immediately  identified  her 
as  Elizabeth  Fussell,  as  well  as  recognized  her  cloth- 
ing.— Law  Journal  (Lond.) 

A  Leading  Case. 

Her  name  was  Sniggs— it  didn't  suit 

Her  rich,  sBStbetic  nature. 
And  so  she  thought  she'd  have  it  changed 

By  act  of  Legislature. 

She  sought  a  limb— a  legal  man 

With  lots  of  subtle  learning. 
And  unto  him  she  did  confide 

Her  soul's  moet  faithful  yearning. 

He  heard  her  through,  he  asked  her  wealtti. 

He  pondered  o'er  her  story. 
And  then  he  said  he  would  9on8ult 

His  volumes  statutory. 

She  sighed  and  rose;  he  took  her  hand. 

And  sudden  said,  "  How  stupid! 
I  did  forget  the  precedent 

Of  *  Hymen  V.Cupid  1 ' 

**  Just  substitute  my  name  for  yours. " 
The  maiden  blushed  and  faltered,  * ' 

But  in  two  weeks  she  took  her  name  ^ 

To  church  and  had  it  altar'd. 

—CleveiandSun. 
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The  Albany  Law  Journal. 

Albany,  February  25,  1888. 


CURRENT  TOPICS. 

rB  time  of  the  passing  of  codes  has  come,  and 
the  Toice  of  the  lawyer  is  heard  in  the  land. 
His  voice  was  heard  before  the  joint  judiciary  com- 
mittee of  the  Legislature  on  the  8th  and  16th  of 
this  month,  to  the  extent  of  seven  or  eight  hours. 
The  committee  was  very  good  natured  and  patient, 
although  only  three  remained  in  at  the  death — med- 
als should  be  awarded  them.  Against  the  Code  were 
heard  Messrs.  Carter,  Noah  Davis,  Charles  Coudert, 
Homblower,  and  in  favor  of  it,  Messrs.  Field  and 
John  Winslow.  8ome  new  blood  on  both  sides. 
The  bar  association  of  the  city  of  New  York  sent 
up  its  ablest  men,  and  all  lawyers  in  this  State 
know  their  excellent  abilities.  But  we  feel  con- 
strained to  say  that  utterances  were  heard  from  some 
of  these  gentlemen  which  for  absurdity,  and  reck- 
lessness^ and  extravagance,  could  not  be  equalled 
outdde  a  lunatic  asylum.  If  we  were  a  common 
editor  of  a  political  newspaper  we  should  probably 
add  that  their  ''allegations  were  false  and  the  alli- 
gators knew  it."  But  we  are  all  politeness  and  good 
nature,  and  so  shall  only  say  that  we  wonder  that 
any  man  could  utter  such  things  and  keep  his  coun- 
tenance. Cicero  says  that  the  augurs  of  Rome 
could  not  meet  without  laughing  in  one  another's 
faces  over  the  gullibility  of  the  populace.  The 
same  remark  might  well  be  applied  to  these  law- 
yers. For  example,  Mr.  Carter  said  loudly  and 
eloquently,  that  ''the  common  law  is  reasonably 
certain  and  ascertainable  " — to  be  sure,  a  year  ago 
he  defined  his  idea  of  "reasonable  certainty  *' by 
averring  that  the  practitioner  in  ordinary  cases 
needed  not  more  than  four  or  five  hundred  volumes. 
Judge  Davis  said  the  original  Code  of  Civil  Pro- 
cedure was  a  "historic  calamity."  Mr.  Coudert 
agreed  with  him,  and  added  that  justice  is  reason- 
ably "speedy"  in  this  State  —  any  case  can  be 
reached  in  the  city  of  New  York,  if  the  parties  de- 
sire, "in  four  months."  As  for  this  nonsense  about 
the  origiDal  Code  of  Civil  Procedure,  there  is  no 
use  in  arguing  with  men  who  can  aver  that  a  meas- 
ure which  has  become  the  law  of  twenty-six  of  our 
States,  and  has  been  followed  to  a  great  extent  in 
I^agland,  is  a  "historic  calamity."  One  might  as 
well  argue  with  "  Bob  "  IngersoU  on  religion.  Mr. 
Ruskinor  Mr.  Wilde  said  that  we  have  no  "an- 
tiques "  in  this  country.  He  was  mistaken.  We 
heard  two  of  them  yesterday.  We  had  supposed 
that  they  were  all  dead,  but  here  were  two  eminent 
and  excellent  lawyers  willing  to  render  themselves 
ridiculous  by  asserting  that  a  measure  which  abol- 
ished the  distinction  between  courts  of  law  and  of 
equity,  abolished  forms  of  action,  and  abolished 
the  old  system  of  pleading,  was  a  "historic  calam- 
ity."   Mr.  Coudert  went  so  far  as  to  say  that  it  has 
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made  the  bar  a  set  of  "  pettifoggers."  Let  him 
speak  for  his  own  place ;  he  slanders  the  bar  of  the 
country.  Even  "Noah"  in  the  ark  would  have 
been  ashamed  to  hear  his  modem  and  judicial 
namesake. 

We  were  not  informed  whether  Mr.  Carter  has 
read  the  Code  yet.  He  had  not  read  it  last  year, 
although  by  virtue  of  not  having  read  it  he  was 
once  able  to  pronounce  it  "not  worth  a  dime 
novel,"  We  wish  he  would  read  it.  Perhaps  it 
might  help  him  convince  the  court  that  Sam.  Til- 
den  knew  enough  to  construct  a  valid  trust  for 
charity  in  his  own  will.  But  Judge  Davis,  who 
spent  an  hour  and  a  half  in  criticising,  misrepre- 
senting and  misquoting  it,  admitted  that  he  had 
not  even  seen  it  until  three  days  before  I  And  had 
only  examined  it  on  the  previous  evening  and  on 
his  way  up  in  the  cars !  He  was  as  ignorant  as 
those  early  christians  who  had  not  even  heard  of  the 
holy  ghost.  Here  is  an  "  eminent  jurist"  for  you, 
— so  Mr.  Homblower  introduced  him.  The  most  im- 
portant measure  now  or  for  many  years  before  the 
people  —  eighteen  years  old  —  and  he  had  not  seen 
it  until  three  days  before  I  These  facts  speak  loudly 
for  the  patriotism  and  imselfishness  of  Messrs.  Car- 
ter and  Davis — gentlemen  so  eamestly  engaged  in 
making  fortunes  that  they  cannot  find  time  to  read 
the  measure  which  they  condemn  and  denounce  as 
a  "revolution,"  a  "calamity,"  and  as  Mr.  Coudert 
declared,  with  his  native  effusiveness,  a  "thunder- 
bolt."   

We  dare  say  Mr.  Coudert  has  read  the  Code,  be- 
cause he  is  a  Frenchman.  He  glorified  the  Code 
Napoleon,  but  he  said  that  its  success  was  due  to 
the  precise  and  expressive  character  of  the  lan- 
guage, and  to  the  "eagle  eye"  of  its  great  promo- 
ter. (Mr.  Coudert  evidently  has  a  higher  opinion 
of  his  native  language  than  Mr.  Lillivick,  the  water- 
rates  collector,  had,  who  "didn't  think  anything 
of  a  language"  in  which  "water'*  was  "low.") 
A  code  could  not  be  written  in  English,  he  said. 
Such  a  poverty-stricken  tongue  I  Perhaps  this  is 
the  reason  why  Mr.  Coudert  declined  the  post  on 
the  Court  of  Appeals  bench  which  the  govemor 
offered  him  the  other  day ;  he  felt  that  he  could 
not  express  the  law  in  English.  To  all  which  ab- 
surdity Mr.  Field  very  properly  responded  by  using 
the  famous  Napoleonic  argument,  "Bah I"  Mr. 
Coudert  said  the  French  Code  was  the  work  of 
three  years  of  the  wisest  lawyers  of  France,  but  he 
did  not  refer  to  the  fact  that  the  New  York  Code 
was  the  work  of  the  wisest  lawyers  of  this  State  for 
three  times  that  period,  and  that  it  had  been  for 
seventeen  years  under  criticism  and  amendment. 
But  that  was  no  part  of  his  retainer  as  amieiu 
wektatU, 

Mr.  Homblower  remarked,  in  speaking  of  the 
Califomia  Code,  that  there  are  more  reports  there 
than  in  New  Jersey,  a  State  of  equal  population. 

The  exact  fact  is  that  since  the  (adoption  of  the 
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California  Code  there  have  been  twenty-six  volames 
of  reports  there,  and  thirty-three  in  New  Jersey. 
Of  course  this  has  boen  the  period  of  construction, 
and  it  is  a  fair  inference  that  cases  of  mere  con- 
struction will  be  fewer  in  the  future.  But  what 
shall  be  said  of  the  comparative  certainty  of  the 
law  in  the  two  States!  In  New  Jersey  there  are 
two  courts  of  review,  and  the  ultimate  court,  con- 
sisting of  fifteen  members,  frequently  unanimously 
reverses  the  unanimous  opinion  of  the  first  court  of 
review.  And  a  great  and  influential  body  of  the 
bar  are  praying  for  the  **  historic  calamity  "  to  over- 
whelm them  and  blot  out  their  Court  of  Chancery  I 
Let  Mr.  Hornblower  take  all  the  comfort  he  can 
out  of  New  Jersey.  Meantime,  while  we  can  find 
an  average  of  only  four  common-law  cases  in  a 
California  volume  to  report,  we  find  nine  in  a  New 
Jersey  volume,  to  say  nothing  of  the  separate 
equity  series.  In  seventeen  other  States,  the  statis- 
tics of  which  we  published  last  year,  the  average 
was  only  seven.  An  ounce  of  experience  is  worth 
a  ton  of  theorizing. 

A  word  may  be  permitted  upon  the  idea  of  the 
anti-code  people  as  to  what  constitutes  *' reasonable 
certainty."  To  waive,  for  the  purpose  of  argument, 
the  evident  necessity  of  finding  out  the  contents  of 
the  eight  thousand  volumes  of  judicial  reports,  and 
to  adopt  Mr.  Carter^s  measure  of  *' reasonable  cer- 
tainty"— **four  or  five  hundred  volumes  " — what 
should  we  say  to  a  teacher  of  any  thing  else  but 
law,  who  should  tell  the  student  that  he  could  not 
know  its  rudiments  except  by  consulting,  all  the 
time,  four  or  five  hundred  volumes?  We  should 
regard  it  as  a  very  uncertain  science,  should  we 
not?  But  so  wonted  to  their  slavery  have  lawyers 
become,  that  they  regard  such  a  number  of  reposi- 
tories as  very  moderate.  We  may  add  that  if  Mr. 
Carter  is  sincere  in  this  statement,  it  is  altogether 
probable  that  his  practice  does  not  conform  to  his 
theory.  His  private  libraiy  probably  has  ten  times 
that  number,  and  he  cannot  depend  even  on  that. 
There  is  really  no  ** reasonable  certainty" — unless, 
like  brother  Moak,  one  has  sixteen  thousand  vol- 
umes, with  the  privilege  of  the  State  library  in 
addition,  and  even  then  there  is  not 


Mr.  Aaron  Eahn  of  New  York  has  sent  us  some 
**  suggestions  for  a  proposed  bill  to  amend  the  lu- 
nacy laws  of  the  State  of  New  York."  He  urges, 
with  reason,  that  our  present  laws  on  this  subject 
are  defective  and  unsafe.  He  proposes  the  estab- 
lishment of  a  board  of  three  commissioners  in  each 
county  having  a  population  of  four  hundred  thou- 
sand, and  in  every  group  of  counties  having  that 
population,  with  exclusive  original  authority,  inde- 
pendent  of  the  Supreme  Court,  but  subject  to  ap- 
peal as  now,  and  constituting  a  court  of  record. 
With  a  liberal  idea  of  compensation  he  proposes 
that  the  commissioners  should  each  have  ''a  salary 
of  say  $10,000  a  year."  This  scheme  would  set  up 
twelve  or  thirteen  new  courts,  at  an  expense  of 


$860,000  or  $890,000  a  year.  This  will  hardly  do, 
when  we  have  county  judges  who  are  not  over- 
worked, and  who  would  naturally  know  much  more 
about  the  circumstances  of  each  case.  His  sugges- 
tion of  having  a  physician  among  the  commission- 
ers is  a  good  one,  and  might  be  carried  out  in  con- 
nection with  the  county  judges.  But  we  should 
not  be  in  favor  of  setting  up  a  new  and  independ- 
ent court,  consisting  of  a  lawyer,  a  physician  and  a 
layman,  to  oust  the  ordinary  courts  of  jurisdiction. 
Suppose  the  physician  and  the  layman  should  join 
against  the  lawyer,  then  what?  The  worst  part  of 
Mr.  Eahn^s  scheme  is  that  he  proposes  to  invest 
these  commissioners  with  the  exclusive  right  to  is- 
sue a  writ  of  ?uibea$  corpus  to  inquire  into  lunacy 
cases.  On  the  whole  we  think  Mr.  Eahn*s  sogges- 
tions  will  hardly  meet  with  general  approval. 


NOTES  OF  CASES, 

IN  Stats  V.  Dwine,  North  Carolina  Supreme  Court, 
Dec.  6,  1887,  it  was  held  that  a  statute  provid- 
ing that  whenever  any  live  stock  shall  be  killed  by 
the  engines  or  cars  on  any  of  the  railroads  men- 
tioned, and  such  kUling  is  proved,  it  shall  be  prima 
fade  evidence  of  negligence  in  any  Indictment 
therefor,  is  unconstitutional.  The  court  said :  *'l. 
In  its  whole  structure  and  manifest  purpose  it 
creates  out  of  a  private  civil  injury  a  public  prose- 
cution to  subserve  the  interest  of  the  injured  party, 
and  to  be  put  in  operation  or  arrested  at  his  in- 
stance and  election.  2.  It  assumes  a  criminal  lia- 
bility to  have  been  incurred  by  an  oflScer  of  a  rail- 
road corporation  without  his  concurrence  in  the  act 
of  the  subordinate,  and  assuming  negligence  and 
guilt,  puts  him  on  the  defensive,  and  requires  him 
to  repel  the  presumption  where  he  in  no  manner 
participated  in  what  was  done.  8.  It  undertakes 
to  drive  the  accused  to  an  adjustment  of  the  claim 
for  damages  by  assenting  to  a  reference  to  arbitra- 
tion, and  to  deprive  him  of  his  constitutional  right 
to  be  tried  in  the  courts  of  the  State,  tribunals  pro- 
vided under  the  Constitution,  and  by  a  properly 
constituted  jury  acting  under  a  judge.  4.  It  places 
at  the  election  of  the  claimant  the  institution  of 
the  prosecution,  which  otherwise  is  suspended,  by 
making  a  proposition  for  a  reference.  5.  It  dis- 
criminates, without  apparent  difference,  between 
counties  and  railroads,  giving  partial  operation  to 
a  law  general  in  its  provisions,  and  equally  applica- 
ble to  all,  by  which  the  same  act  is  rendered  crim- 
inal in  one  locality,  which  is  not  so  in  another,  and 
raising  out  of  an  act  done  by  one  employee  a  pre- 
sumption of  guilt  against  another  employee,  who 
did  not  in  any  way  participate  in  it.  We  do  not 
perceive  any  difi&cnlty  in  the  act  of  1856-7  (Code, 
§  2826)  raising  a  presumption  of  negligence  on  the 
part  of  the  company  from  the  fact  of  killing  or  in- 
juring stock,  in  a  ciril  suit  for  reparation  brought 
within  six  months  thereafter,  as  is  explained  In  the 
opinion  in  BoggtU  v.  Railroad,  81  N.  C.  469,  and 
whose  validity  has  not  been  questioned  in  the  na- 
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merous  cases  which  have  been  before  the  court. 
Bat  the  present  case  passes  far  beyond  the  limits  of 
that  enactment  in  fastening  a  criminal  responsibil- 
ity, not  npon  the  principal  whose  agent  does  the 
injury,  but  upon  a  co-employee  in  the  same  general 
aervice ;  and  this,  not  upon  all,  but  specially  upon 
railroads  that  run  through  or  in  particular  counties. 
We  do  not  say  that  there  may  not  be  local  legisla- 
tion, for  it  is  very  common  in  our  statute  books, 
but  that  an  act,  divested  of  any  peculiar  circum- 
stances, and  per  $$  made  indictable,  should  be  so 
throughout  the  State,  as  essential  to  that  equality 
and  uniformity  which  are  fundamental  conditions 
of  all  just  and  constitutional  legislation.  *  *  * 
Judge  Gooley,  in  his  work  on  Constitutional  Limi- 
tations, at  page  809,  referring  to  a  trial  for  criminal 
offenses  of  different  grades,  uses  this  impressive 
language:  *The  mode  of  investigating  the  facts 
however  is  the  same  in  all,  and  this  is  through  a 
trial  by  jury,  surrounded  by  certain  safeguards, 
which  are  a  well  understood  part  of  the  system,  and 
which  the  government  cannot  dispense  with ; ' 
meaning,  as  we  understand,  that  the  charge  must 
go  before  the  jury,  and  the  guilt  of  the  accused 
proved  to  them,  with  the  presumption  of  innocence 
until  this  is  done.  In  Oummings  v.  Mi890wri^  4  Wall. 
828,  Mr.  Justice  Field,  referring  to  certain  enact, 
ments  in  that  State,  said :  '  The  clauses  in  question 
subvert  the  presumption  of  innocence,  and  alter  the 
rul^  of  evidence  which  heretofore  under  the  uni- 
.  versally  recognized  principles  of  the  common  law 
have  been  supposed  to  be  fundamental  and  un- 
changeable. '  '  But  I  have  no  hesitation  in  saying,' 
remarks  Selden,  J.,  in  Wynekamer  v.  PeopUy  13  N. 
T.  446,  '  that  they  (the  Legislature)  cannot  subvert 
that  fundamental  rule  of  justice  which  holds  that 
every  one  shall  be  presumed  innocent  until  he  is 
found  guilty.*  The  case  is  not  analogous  to  that 
wherein,  for  civO  purposes,  negligence  is  inferred 
from  the  fact  of  killing  stock,  and  requiring  mat- 
ters in  excuse  to  be  shown,  which  lie  peculiarly 
within  the  knowledge  of  the  agent  who  perpetrates 
the  act,  or  controls  the  running  of  the  engine  when 
it  is  done ;  nor  to  the  statute  (Code,  §  1006)  which 
makes  the  having  about  the  person  one  of  the 
deadly  weapons  forbidden  to  be  carried  or  worn, 
prima  faeie  evidence  of  concealment,  for  this  is  the 
sole  personal  act  of  the  party,  of  the  consequences 
of  which  he  is  aware,  and  because  a  small  weapon, 
if  concealed,  would  be  almost  impossible  of  proof 
direct,  while  the  possession  of  such  is  intimately 
and  naturally  connected  with  the  secret  carrying, 
and  furnishes  strong  evidence  of  the  fact  In  Ban 
MaUo  V.  BaHroad,  8  Am.  &  £ng.  R.  Gas.  10,  in  con- 
struing the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  it  is  said:  'Whatever 
the  State  may  do  it  cannot  deprive  any  one  within 
its  jurisdiction  of  the  equal  protection  of  the  laws. 
And  by  equal  protection  of  the  laws  is  meant  equal 
security  under  them  to  every  one  on  similar  terms 
in  his  life,  his  liberty,  his  property,  and  in  the  pur- 
aoit  of  hap(Mness.'  Substantially  the  same  doctrine 
is  announced,  and  by  the  same  eminent  judge  (Mr. 


Justice  Field),  in  Barbier  v.  Gmnolly,  113  U.  S.  81, 
in  which  he  adds  *  that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon  others  in  the 
same  calling  and  condition.'  "  In  Orav^  v.  BaH- 
road  Co.,  6  Mont.  556;  S.  C,  51  Am.  Rep.  81,  a 
statute  of  Montana  rendering  railroad  companies 
liable  for  cattle  killed  by  them,  at  a  valuation  to  be 
conclusively  fixed  by  appraisers,  was  held  void. 


The  Texas  Court  of  Appeals  cannot  have  it  all  its 
own  way  about  taxation  of  drummers,  for  in  Ex 
parte  Stockton^  District  Court,  Eastern  District  of 
Texas,  Dec.  6,  1887,  it  was  held  that  a  statute  pro- 
viding, under  penalties,  that  every  commercial  trav- 
eler soliciting  trade  by  sample  or  otherwise  shall  pay 
an  annual  occupation  tax,  and  if  he  does  not  on  de- 
mand exhibit  to  the  proper  officers  the  comptrol- 
ler's receipts  therefor,  he  shall  be  guilty  of  a  mis- 
demeanor, is  unconstitutional.  The  court,  Sabin,  J., 
said:  *' What  representation  has  the  citizen  of  one 
State  in  the  laws  of  another  State  affecting  his 
commerce  therein?  Precisely  none.  But  the  Con- 
gress alone  represents  the  people  of  the  United 
States,  as  well  as  the  States,  in  their  mutual  affairs. 
Neither  State  can  say  for  itself  v  !iat  taxes  it  will 
place  upon  the  lawful  commerce  of  citizens  of  an- 
other State  within  its  borders ;  the  property  of  such 
other  citizens  not  being  therein.  This  is  simply  a 
question  of  power.  If  a  State  can  make  a  tax  at  all 
upon  inter-State  commerce,  it  can  do  almost  any 
thing  in  that  line.  What  would  be  thought  of 
New  York  or  the  New  England  States  if  they  were 
to  tax  the  citizens  of  Texas  or  other  southern  States 
for  the  sale  of  all  cotton,  hides,  wool,  pecans  and 
moss,  or  other  articles  of  commerce  sought  to  bo 
sold  them  by  their  agents,  drummers  or  factors,  by 
levying  a  tax  on  such  sales  by  sample  therein? 
Why,  it  would  be  claimed  by  every  citizen  of  the 
United  States,  who  adheres  to  the  doctrine  of  no 
taxation  without  representation,  that  the  citizens  of 
Texas  and  other  States  were  not  represented  in  the 
making  of  such  laws,  and  that  they  were  void  as  to 
them  and  their  agents,  as  a  tax  on  their  agents  was 
a  practical  tax  on  their  business,  and  if  carried  out 
or  tolerated,  would  allow  any  one  State  virtually  to 
lay  an  embargo  on  the  commerce  of  any  one  or 
more  States,  which  would  be  preposterous.  The 
idea  of  a  citizen  of  the  United  States  being  chal- 
lenged anywhere  in  this  nation  by  any  power  other 
than  national,  in  the  conduct  of  his  lawful  business 
in  States  other  than  hiB  own,  is  decidedly  absurd 
and  ridiculous.  He  never  has  had  a  chance  to  vote 
in  the  State  not  his  own  upon  that  subject.  He 
has  voted  in  his  congressional  district,  no  doubt, 
for  his  representative  in  Congress,  and  it  is  not  un- 
likely that  citizens  of  other  States  have  voted  in 
their  respective  congressional  districts  for  their  rep- 
resentatives, and  when  they  all  meet  in  Congress 
whatever  they  may  lawfully  determine  therein  will 
be  obeyed  and  observed  by  each  and  every  citizen 
in  this  broad  land.  The  people  of  this  nation,  no 
matter  of  what  State  citizenship,  bow  to  nothing 
save  the  will  of  Heaven  and  their  own.  In  domes- 
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tic  affairs  they  express  that  will  through  their  Leg- 
islatures, and  it  is  observed  by  all  good  people;  in 
inter-State  matters  they  express  that  will,  if  any, 
through  Congress,  and  it  is  the  pride  of  all  good 
citizens,  as  well  as  States,  to  observe  and  respect  it 
If  the  power  by  the  Constitution  has  been  lodged 
in  Congress,  as  in  this  case,  and  Congress  shall  not 
have  acted,  both  States  and  people  must  wait  until 
Congress  legislates  upon  the  subject.  There  is  no 
State  or  community  of  individuals  that  can  make 
any  law  at  all  upon  that  subject.  *  ♦  ♦  The 
following  are  the  authorities  relied  upon  as  settling 
the  law  in  this  case,  viz. :  Bobbins  v.  ShtUby  Go, 
Taxing  Dist,  120  U.  S.  489;  Fargo  v.  Michigan,  121 
id.  230;  Steamship  Co,  v.  Pmnsylvania,  122  id.  826." 
The  law  in  question  excepted  drummers  for  '^  nurs- 
eries, newspapers  and  gravestones!'' 


In  Oommomcealth  v.  Weid/ner,  Pennsylvania  Com- 
mon Pleas,  it  was  held  that  charging  and  receiving 
compulsory  prices  for  admission  to  a  camp-meeting 
on  Sunday  is  worldly  employment  or  business,  and 
is  not  within  the  exception  of  '^  works  of  necessity 
and  charity.*'  The  court  said:  '* Under  this  ex- 
ception the  Supreme  Court,  in  Commonwealth  v. 
NesbU,  10  Casey,  898,  decided  that  conducting  and 
attending  religious  worship  are  among  the  very 
purposes  for  which  the  law  protects  the  day,  and 
therefore  all  the  ordinary  and  usual  means  em- 
ployed for  said  purposes,  making  due  allowance  for 
the  different  circumstances  in  which  people  are 
placed,  are  recognized  as  lawful.  All  worldly  em- 
ployments are  allowed  which  in  their  nature  con- 
sist of  necessity  or  charity.  Therefore  in  the  case 
of  Dale  V.  Knepp,  98  Penn.  St.  889;  S.  C,  42  Am. 
Rep.  624,  the  custom  of  soliciting  contributions  on 
Sunday  from  congregations  assembled  for  religious 
worship,  for  religious  and  charitable  purposes,  and 
for  church  extension,  was  recognized  as  lawful;  but 
no  case  that  has  been  brought  to  our  attention  war- 
rants the  charge  of  a  compulsory  admission  price  as 
the  *  usual  *  means  of  grace  or  act  of  necessity  or 
charity.  The  grace  is  free  and  the  subscription 
voluntary.  When  the  wayward  sinner  is  forbidden 
entrance  to  the  church  unless  he  hands  over  his 
nickel  to  the  doorkeeper,  the  church  so  demanding 
and  receiving  on  Sunday  is  in  no  better  position, 
so  far  as  'worldly  business'  is  concerned,  than 
would  be  the  circus  man  with  his  one  price  of  ad- 
mission to  all  the  several  and  combined  shows  of 
his  monster  aggregation,  or  the  peddler  with  his 
busy  booth.  In  the  present  case  the  evidence  on 
both  sides  conclusively  proves  that  the  defendant 
was  the  representative  of  a  stock  company,  with 
the  pastor  as  principal  stockholder  and  sharer  in 
the  dividends.  Fence  with  boards  eight  feet  high 
and  barbed  wire  inclosed  the  grounds  within  which 
services  were  held.  It  was  not  purely  the  case  of  a 
religious  body  inviting  the  sinners  in  from  the 
broad  highway  to  hear  the  gospel  without  money 
and  without  price.  Its  doors  were  closed  in  the 
face  of  the  penitent  seeker  after  truth  unless  he 


came  with  five  cents  as  the  open  sesame  in  his 
hand.  This  fee  was  exacted,  according  to  the 
statement  of  a  witness,  from  man,  woman  and  child 
alike.  There  was  not  the  usual  half  price  for  chil- 
dren in  arms.  The  pass  system  was  abolished,  and 
no  return  checks  given  to  those  who  were  luddess 
enough  to  leave  before  services  and  might  wish 
to  return.  The  sole  defense  for  such  enforced 
price  of  admission  is  that  it  kept  out  the  wayward 
and  disorderly  young  man  who  would  rather  stay 
out  than  pay,  and  thus  prevented  disturbances  of 
the  peace.  But  the  wayward  youth  are  the  very 
class  that  church  and  camp-meeting  services  are 
designed  to  reach,  and  who  of  all  others  need  to  be 
gathered  in  the  fold,  and  the  laws  of  our  Common- 
wealth afford  special  protection  and  special  police 
to  check  and  suppress  disorder  and  tumult." 


QBAVINA'8  MEMOIR  OF  PAPINIAN. 

G  RAVIN  A,  the  distinguished  Italian  professor  of 
law  of  two  centuries  ago,  prefixed  to  bis  work 
on  the  Origins  of  the  Civil  Law  biographical 
sketches  of  the  principal  jurisconsults  whose  writ- 
ings furnished  the  materials  (or  the  digest.  The 
following  is  his  notice  of  Papinian  : 

The  life  of  Papinian  was  more  illustrious  than 
happy,  for  he  met  that  fate  which  the  brave  and 
noble  often  obtain  under  a  tyrant  He  was  the  son 
of  Hostilius  Papinian  and  Eugenia  Gracilis.  His 
reputation  progressing  with  his  years,  he  early  en- 
tered upon  the  office  of  prosecutor  of  the  fisc.  Then 
he  became  adsessor  to  the  pretorian  prefect.  He 
was  so  much  endeared  to  Septimius  Severus,  not 
only  by  affinity  through  the  latter's  second  wife, 
but  by  community  of  studies  and  pursuits,  that  no 
sooner  did  that  emperor  obtain  the  imperial  author- 
ity than  he  made  Papinian  pretorian  prsefect — 
the  higheet  station  next  to  the  prince ;  and  when 
Severus  was  dying  Papinian  received  from  him  the 
guardianship  of  his  sons.  This  confidence  Papin- 
ian repaid  with  his  head.  For  Geta  and  Caracalla, 
being  actuated  by  mutual  hatred,  he  spared  no 
pains  to  reconcile  them.  With  these  good  offices 
Caracalla  was  offended,  for  he  regarded  as  an 
enemy  every  one  who  did  not  hate  his  brother;  and 
either  because  Papinian  inveighed  against  Geta's 
death,  or  refused  to  excuse  the  parricide,  or  de- 
clined to  compose  the  emperor's  oration  made  to 
palliate  the  atrocity  with  the  people,  he  delivered 
him  to  his  soldiers  to  be  killed.  When  Papinian 
was  about  to  die  he  is  said  to  have  uttered  the  fol- 
lowing words,  indicating  the  noblest  intrepidity  of 
soul:  '*  It  is  not  so  easy  to  excuse  parricide  as  to 
commit  it."  And  when  the  emperor  insisted  that 
he  should  persuade  the  people  that  Gkta  had  justly 
suffered  on  account  of  his  crimes,  he  answered: 
''It  is  a  second  parricide  to  accuse  the  innocent 
dead."  And  as  he  approached  his  fate  he  predicted 
the  subsequent  crime  of  Macrinus,  who,  when  he 
became  pretorian  pnefect,  deprived  Caracalla,  the 
murderer  of  Papinian,  of  his  empire  and  his  life. 
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For  Papinian  had  said  that  his  successor  would  be 
guilty  of  great  fblly  if  he  did  not  avenge  the  prse- 
fecture  which  had  been  insulted  in  his  own  person. 
When  Caracalla  heard  that  Papinian  was  beheaded 
with  an  axe  he  rebuked  the  executioner  for  not 
using  a  sword.  Socinus  says  that  in  his  time  a  sil- 
Ter  urn  was  found  in  Rome  by  a  rustic  with  this 
inscription:  *^ AemUii  Papiniani  J.  (7.  et  Prctfecti 
PrcBtorio  requiescunt  hie  osm,  cui  ir{feUx  Pater  et  Maisr 
saerum  feoerunt  mortfw  anno  $tUB  oftatU  trigerimo 
9exto.^  There  also  exists  tliis  other  inscription: 
^^AemUiano  Papiniano  PrcBfeeto  PrcBiorio  J.  C,  ^i 
vixU  anno8  triginta  $6X  M.  quatuar  D,  decern  Papin- 
tonus  Hoetiliua  Eugenia  OraeUii  turbato  ordine  in 
eenio  heu  parentes  feoerunt  J(Uo  opt*'^  A  witty  retort 
is  told  of  a  robber,  who  being  asked  by  Papinian, 
when  brought  before  him,  why  he  committed  rob- 
bery, replied:  ^^ Et  tu  cur  Pra/ectus  ea  f  ^^  **Why 
art  thou  a  prsefect? "  80  great  was  his  authority  in 
tbe  civil  law  that  he  was  never  mentioned  by  the 
emperors  (in  subsequent  laws  and  Constitutions) 
but  with  the  greatest  honor;  and  among  the  vary- 
ing opinions  of  jurisconsults  that  was  preferred 
by  which  Papinian  stood.  With  him  the  law  itself 
was  thought  to  abide,  and  whilst  others  lean  for 
support  on  the  authority  of  Papinian,  he  himself 
never  seeks  the  authority  of  any,  so  that  his  re- 
sponses seem  so  many  oracles.  Hence  those  fre- 
quent and  high  eulogiuins  of  our  greatest  lawyer 
(Gujacius) :  ' '  Mmirum  AeUtu  Juris,  et  legalis  doctrinm 
Thesaurus.^^  ''Truly  he  was  the  sanctuary  of  the 
law,  the  treasure-house  of  legal  learning."  Law 
students,  in  their  third  year,  took  up  Papinlan's 
books,  and  were  called  Papinianists,  and  at  the 
commencement  of  that  year  they  dedicated  a  feast 
day  to  Papinian.  Jerome  says:  ''Our  Paul  says 
one  thing,  Papinian  commands  another.*^  And  he 
gives  to  Papinian  in  human  law  the  same  pre-emi- 
nence which  Paul  holds  in  divine  law.  He  was  cer- 
tainly a  great  accession  to  jurisprudence,  and  wor- 
thy of  the  early  times  of  the  republic.  He  taught 
Boman  justice  by  his  writings  and  by  the  atrocity 
of  his  own  death.  What  genius  shines  in  all  his 
responses,  and  in  every  kind  of  composition  pro- 
ceeding from  his  pen!  For  besides  the  elegance 
and  purity  of  his  Latinity,  familiar  to  every  lawyer, 
he  has  such  weight  that  he  seems  more  a  maker 
than  an  interpreter  of  the  laws.  * 

How  well  this  eulogium  on  Papinian,   as  the 
master  of  law,  befits  our  own  Marshall ! 


MARINE  INSURANCE-GENERAL  WORDS-- 
PERILS  OF  THE  SEA-SPLITTING  OF  CHAM- 
BER OF  DONKEY-ENGINE, 

HOUSE  OF  LORDB,  JULY  14,  1887. 

Thamsb  and  Mbbsst  Marins  Insubanob  Company 

V.  Hamilton.* 
A  tteanier  was  insured  hy  a  time  policy  in  the  ordinaiy  form 

on  the  ship  and  machinery,  including  a  donkey-engine. 

In  the  ordinaiy  course  of  navigation  the  donkey-engine 

«9r  L.  T.  Rep.  (N.  8.>«6. 


WM  employed  in  pumping  water  into  the  boQer,  and  in 
consequence  of  a  sorew-TalTc  being  accidentally  or  neg- 
ligently left  dosed,  the  water  was  forced  into  the  air- 
chamber  of  the  donkey-engine,  and  split  it  open. 
Hddt  that  the  injury  was  not  a  peril  Insured  against  under 
the  general  words  of  the  policy,  not  being  ^futdem  generis 
with  those  speciaUy  enumerated. 
'^PHIS  was  au  appeal  from  a  judgment  of  the  majority 
A     of  the  Court  of  Appeal  (Liudley  and  Lopes.  L.  JJ. ), 
Lord  Esher,  M.  R.,  dissenting,  reported  lu  17  Q.  B.  D. 
196,  who  had  affirmed  a  judgment   of   the   Queeirs 
Bench  Division  (BCathew  and  Smith,  JJ.),  in  favor  of 
the  plaintiffs,  upon  a  special  case. 

The  action  was  brought  by  the  respondents  against 
the  appellants  upon  a  policy  of  marine  insurance. 

The  plalntilh  were  the  owners  of  the  Inchmaree,  a 
steam  yessel  of  1,287  tons  net  and  1,975  tons  gross  reg- 
ister, lu  August,  1888.  the  plaintiffs  effected  with  the 
defendants  a  policy  of  marine  insurance  for  2,5001.  on 
the  hull,  masts,  spars,  sails,  boats,  materials,  and  all 
stores,  valued  at  SO.OOOt.,  and  machinery,  shafting, 
propeller,  boilers  and  connections,  including  donkey- 
engine  and  boilers,  pumps  and  all  connections,  valued 
at  11,000{.— total,  81,000(.--of  the  vesFel  for  twelve 
months.  The  adventures  and  perils  insured  against 
were  of  the  seas,  men-of-war,  fire,  enemies,  pirates, 
rovers,  thieves.  Jettisons,  letters  of  mart  and  ooun- 
termart,  surprisals,  takings  at  sea,  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  oondition  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses 
and  misfortunes  that  had  or  should  come  to  the  hurt, 
detriment  or  damage  of  the  aforesaid  subject-matter 
of  insurance  or  any  part  thereof. 

On  the  2d  of  March,  1884,  and  during  the  continu- 
ance of  the  policy,  the  Inchmaree  was  at  anchor  off 
Diamond  Island  awaiting  orders,  and  for  the  pur- 
poses of  the  voyage  it  was  necessary  to  pump  up  the 
main  boilers  by  means  of  the  donkey-pump  and  en- 
gine in  the  usual  way.  At  the  time  of  effecting  the 
insurance  the  donkey-pump  and  engine,  and  all  pipes, 
valves  and  machinery  connected  therewith,  were  effi- 
cient and  in  good  condition,  and  worked  satisfactor- 
ily up  to  the  time  of  the  occurrence  hereinafter  men- 
tioned, and  the  engineers  and  men  working  them  were 
capable  and  efficieut{for  their  duties.  A  pipe  led  from 
the  donkey-pump  to  the  boilers,  and  at  its  junction 
with  one  of  the  boilers  there  was  a  check-valve,  capa- 
ble of  beln^  opened  or  closed  by  a  screw.  This  valve 
should  have  been  open  and  clear  when  the  boilers 
were  being  pumped  up.  This  valve  was  either  closed 
or  salted  up  at  the  time  when  the  donkey-pump  was 
set  to  work  off  Diamond  Island,  so  that  the  water 
oonld  not  pass  Into  the  boiler,  and  the  consequence 
was  that  when  the  donkey-pump  was  set  to  work  at 
the  time  aforesaid  the  pipes  and  water-chamber  in  the 
donkey-pump  and  air-chamber  therein  became  over- 
charged, and  the  water  was  forced  up  into  the  air- 
ohamber,  which  in  consequence  split,  and  the  pump 
was  thereby  damaged.  It  was  admitted  that  the 
check-valve  was  either  allowed  to  remain  dosed  or 
become  and  be  salted  up  by  the  negligence  of  one  of 
the  engineers,  or  was  accidentally  salted  up  without 
notice.  It  was  also  admitted  that  the  closing  of  the 
valve  and  the  accident  were  not  due  to  ordinary  wear 
and  tear.  The  question  was  whether  the  damage  was 
oovered  by  the  policy  of  insurance. 

The  Atiomey-General  (Sir  R.  Webster,  Q.  C),  Sir 
C.  RusseU,  Q.  C,  FVenc^  Q.  C,  and  SynnoU,  for  ap- 
pellants. 

Cohen,  Q.  C,  Myburgh,  Q.  C,  and  Barnes,  for  re. 
spondents. 

LoBD  Chanobllob  (Halsbury).  My  Lords:  In  this 
ease  a  policy  of  marine  Insuranoe^r  twelve,  months 
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WM  etfeoted  upou,  among  other  things,  a  pump  on 
board  the  Inchmaree  steamer.  The  adventures  aud 
perils  which  the  oapital  stock  aud  funds  of  the  de- 
fendant companj  were  made  liable  to  by  the  policy  of 
insurance  were  of  the  seas,  men-of-war.  Are,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprlsals,  takings  at  sea,  arrests,  re- 
straints aud  detainments  of  all  kings,  princes  and  peo- 
ple of  what  nation,  condition  or  quality  soever,  bar- 
ratry of  the  master  and  mariners,  and  of  all  other 
perils,  losses  and  misfortunes  that  had  or  should  come 
to  the  hurt,  detriment  or  damage  of  the  aforesaid 
subject-matter  of  insurance,  or  any  part  thereof.  It 
is  certain  that  a  loss  or  misfortune  has  happened  to 
the  pump  while  the  pump  was  being  used  for  the  pur- 
pose of  filling  the  boilers  of  the  Inchmaree,  and  the 
sole  question  is,  whether  the  loss  or  misfortune, 
which  did  happen,  was  one  of  the  losses  or  misfortunes 
against  which  the  insuring  company  agree  to  indem- 
nify the  owners  of  the  Inchmaree.  If  understood  in 
their  widest  sense,  the  words  are  wide  enough  to  in- 
clude It;  but  two  rules  of  construction  now  firmly 
established  as  part  of  our  law  may  be  considered  as 
limiting  those  words.  One  is  that  words,  however 
general,  may  be  limited  with  respect  to  a  subject- 
matter  in  relation  to  which  they  are  used.  The  other 
is  that  general  words  may  be  restricted  to  the 
same  genus  as  the  specific  words  that  precede  them. 
There  is  perhaps  a  third  consideration  which  cannot 
be  overlooked,  and  that  is  that  where  the  same  words 
have  for  many  years  received  a  judicial  construction, 
it  is  not  unreasonable  to  suppose  that  parties  have 
contracted  upon  the  belief  that  their  words  will  be 
understood  in  what  I  will  call  the  accepted  sense. 
And  it  is  to  be  remembered  that  what  courts  have  to 
do  in  construing  all  written  documents  Is  to  reach  the 
meaning  of  the  parties  through  the  words  they  have 
used.  Now  the  facts  here  are  very  simple :  a  part  of 
the  pnmp  was  burst  because  a  valve  which  should 
have  let  the  water  into  the  boiler  was  stopped  up, 
while  the  pump  was  being  worked  by  a  donkey-en- 
gine. On  the  one  side  It  is  said  that  filling  the  boiler 
was  necessary  to  enable  the  ship  to  prosecute  her  voy- 
age; on  the  other,  it  is  said  that  the  accident,  peril  or 
misfortune  had  nothing  to  do  with  the  sea,  and  was  In 
no  sense  of  the  like  kind  with  any  of  the  perils  or 
misfortunes  specifically  enumerated.  In  the  long  line 
of  cases  quoted  at  the  bar  there  was  only  one  (with 
which  I  will  attempt  to  deal  presently)  which  enun- 
ciated any  different  principles  of  construction  from 
those  I  have  endeavored  to  set  forth  above,  although 
I  think  there  is  some  difficulty  in  reconciling  the  facts 
with  respect  to  which  some  of  them  are  decided  with 
the  principle  upon  which  they  profess  to  be  decided, 
conspicuously  I  think,  De  Vauxy.  P  Ansot^  6  Bing. 
N.  C.  619,  where  Tindal,  C  J.,  rests  upon  authorities 
which,  as  applicable  to  the  particular  facts  of  the 
cases  to  which  he  refers,  hardly  support  the  decision 
then  arrived  at.  The  great  difficulty  I  have  had  in 
this  case  is  the  decision  of  Lord  Selbome,  L.  C,  and 
Cockburn,  C  J.,  in  the  case  of  the  Went  India  and 
Panama  Telegraph  Co.  v.  Home  and  Colonial  Marine 
Ins.  Co., 48  L.  T.  Rep.  (N.  8.)  420;  6  Q.  B.  Div.  61.  I 
cannot  agree  with  the  master  of  the  rolls  that  that 
case  does  not,  as  matter  of  reasoning,  cover  the  pres- 
ent case.  With  the  utmost  respect,  I  can  draw  no 
rent  distinction  between  the  explosion  of  the  boiler 
and  the  bursting  of  the  air  chamber  of  the  pump,  nor 
can  any  real  distinction  depend  upon  whether  It  was 
steam  generated  by  fire  which  caused  the  explosion 
or  air  and  water  forced  into  the  chamber  by  ordinary 
mechanical  action.  But  before  your  lornships  that 
case  is  open  to  review,  and  I  cannot  think  that  that 
case  is  reconcilable  with  the  principles  upon  which 
policies  of  marine  insurance  have  hitherto  been  con- 


strued. It  introduces  analogy  aa  the  guide  by  which 
you  are  to  ascertain  the  genus  to  which  the  different 
species  are  to  be  attributed,  so  that  in  the  future  one 
must  introduce  as  the  true  exposition  of  general 
words,  not  the  genus  you  find  as  applicable  to  the  spe- 
cies enumerated,  but  any  analogous  genus.  Seaperils 
or  the  like  become  enlaiiged  Into  perils  whose  only 
connection  with  the  sea  is  that  they  arise  from  ma- 
chinery which  gives  motive  power  to  ships.  I  cannot 
think  that  even  were  the  analogy  perfect,  which  I  do 
not  think  it  is,  this  Is  a  satisfactory  mode  of  ascer- 
taining what  the  parties  meant  by  the  words  they 
have  used ;  and  as  I  have  said,  this  is  a  real  function 
of  a  court  In  construing  an  instrument.  It  might  be 
reasonable  for  the  parties  to  provide  for  such  a  peril, 
aud  one  knows  that  '*  dangers  of  and  Incident  to  steam 
navigation  **  are  words  which  have  been  used  to  pro- 
vide for  such  casualties;  but  I  cannot  think  that  such 
casualties  were  in  the  contemplation  of  the  parties 
when  using  the  old  familiar  words  of  this  jtoWcy.  I 
think  the  subject-matter,  marine  risks,  limits  the 
meaning  of  the  general  words.  I  think  the  genus 
"perils  of  the  sea  **  limits  the  meaning.  I  think  the 
meaning  attributed  to  these  words  for  more  than  half 
a  century  by  decision  makes  it  probable  that  the  par- 
ties used  them  in  that  accepted  sense.  I  therefore 
think  the  judgment  of  the.  Court  of  Appeal  wrong, 
and  I  move  your  lordships  that  it  be  reversed. 

Lord  Bramwbix.  My  Lords:  I  cannot  agree  with 
the  judgment  in  this  case.  The  donkey-engine  was 
insured.  The  adventures  and  perils  which  the  de- 
fendants were  to  make  good  specified  a  great  many 
perils,  and  '*  all  other  perils,  losses  and  misfortunes 
that  shall  come  to  the  hurt,  detriment  or  damage  of 
the  aforesaid  subject-matter  of  insurance,  or  any  part 
thereof."  Words  could  hardly  be  more  extensive, 
aud  if  the  question,  I  ought  to  say  a  question  on 
them,  arose  for  the  first  time,  I  might  perhaps  give 
them  their  natural  meaning,  aud  say  they  included 
this  case.  But  the  question  does  not  arise  for  the  first 
time.  It  has  arisen  from  time  to  time  for  centuries, 
and  a  limitation  has  always  been  put  on  the  words  in 
question.  Definitions  are  most  difficult,  but  Lord  El- 
lenborough's  seems  right:  '*All  oases  of  marine  dam- 
ages of  the  like  kind  with  those  specially  enumerated 
and  occasioned  by  similar  causes.**  I  have  had  given 
to  me  the  following  definition  or  description  of  what 
would  be  included  in  the  general  words :  *'  Every  ac- 
cidental circumstance  not  the  result  of  ordinary  wear 
and  tear,  delay,  or  of  the  act  of  the  assured,  happen- 
ing in  the  course  of  the  navigation  of  the  ship,  aud 
incidental  to  the  navigation,  and  causing  loss  to  the 
subject-matter  of  Insurance."  Probably  a  severe 
criticism  might  detect  some  faults  in  this.  There  are 
few  definitions  in  which  that  could  not  be  done.  I 
think  tl^  definition  of  Lopes,  L.  J.,  in  Pandorf  v. 
HamiUon,  54  L.  T.  Rep.  (N.  8.)  686;  16  Q.  B.  D.  fti9, 
very  good:  **  In  a  seaworthy  ship  damage  to  goods 
caused  by  the  action  of  the  sea  during  transit  not  at- 
tributable to  the  fault  of  anybody  *'  is  a  damage  from 
a  peril  of  the  sea.  I  have  thought  that  the  following 
might  suffice:  "All  perils,  losses  aud  misfortunes  of  a 
marine  character,  or  of  a  character  incident  to  a  ship 
as  such."  I  put  it  forward  with  distrust,  but  It  would 
comprehend  all  the  cases  cited  where  the  assured  has 
recovered,  save  perhaps  the  West  India  Telegraph 
Co.  V.  Home  aud  Colonial  Ins.  Co.  For  example,  it 
would  include  the  case  of  a  ship  blown  over  while  in 
dock,  of  the  ship  damaged  by  its  moorings  giving  way, 
of  the  ship  fired  Into  by  another  ship.  It  would  not 
include  the  cases  put  by  Lord  Esher,  M.  R.,  nor  the 
case  I  put  of  the  captain  seized  with  giddiness  drop- 
ping the  chronometer  Into  the  hold,  nor  would  it  in- 
clude the  present  case.    The  damage  to  the  donkey- 
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engine  wfi8  not  through  its  being  in  a  ship  or  at  tea. 
The  same  thing  woald  have  happened  had  the  l>oiler8 
and  engines  been  on  land,  if  the  same  mismanage- 
ment had  taken  place.  The  sea,  wares  and  winds  had 
nothing  to  do  with  it.  As  a  matter  of  principle  and 
reasoning,  I  think  the  decision  wrong.  I  think  the 
judgment  in  the  West  India  and  Panama  Telegraph 
Co.  ▼.  Home  and  Colofiial  Marine  Ins.  Co.,  ubi  supra, 
wrong  on  the  reasoning  I  have  used.  With  most  sin- 
cere respect,  though  it  is  true  that  what  the  winds  are 
to  a  sailing  vessel,  steam  is  to  a  steamer,  that  does  not 
decide  the  question,  for  it  is  not  eveiy  damage  to  sails 
that  would  be  covered  by  the  policy.  Suppose  dam- 
age by  rats  or  mildew  to  spare  sails.  As  to  Lord 
Bsher's  judgment  in  tliat  case,  X  concur  in  his  criti- 
cism on  it  in  the  present  case.  And  I  agree  with 
liopes,  L.  J.,  that  the  word  *'flre'*  in  the  policy  will 
not  sustain  that  judgment.  The  lord  justice  puts  the 
ease  of  a  spar  falling  on  the  deck,  while  getting  under 
sail,  and  being  broken,  and  says  it  would  be  within 
tbe  policy.  Perhaps;  but  if  it  would,  it  would  be  be- 
cause it  was  a  loss  in  navigation,  a  loss  which  could 
not  have  happened  except  on  a  ship.  But  suppose 
the  spar  was  being  used  to  erect  an  awning  on  deck 
to  give  shelter  to  dancers  or  the  like,  and  was  broken, 
tbe  case  would  not  be  covered  by  tbe  policy.  It  would 
not  be  a  marine  loss,  not  a  loss  in  which  the  sea,  or 
navigation,  or  the  ship  as  a  ship  had  any  thing  to  do. 
1  do  not  like  cutting  down  the  natural  meaning  of 
words:  there  is  always  a  great  difficulty  in  saying 
what  should  be  substituted.  But  it  is  admitted  that 
some  limit  must  be  put  on  those  in  question  here.  I 
think  a  proper  limit  would  exclude  this  loss;  so  that 
the  judgment  of  Lord  Baher,  M.  R.,  Is,  I  think,  right, 
and  that  of  the  other  judges  wrong,  and  their  decis- 
ion should  be  reversed. 

Lord  Hbrschbll.  My  Lords :  This  action  nndonbt- 
edly  raises  an  important  question.  It  turns  on  the 
construction  to  be  put  upon  the  general  words  which 
follow  the  specific  enumeration  of  the  risks  against 
which  the  insurance  is  effected  in  an  ordinary  marine 
policy.  The  policy  sued  on  was  a  time  policy  for 
twelve  months,  from  the  2Qth  of  August,  1883,  to  the 
20th  of  August,  1884;  and  the  subject-matter  of  in- 
surance, '*  the  hull,  masts,  spars,  sails,  boats,  mate* 
rials  and  all  stores,  valued  at  20,000(. ;  and  machinery, 
shafting,  propellers,  boilers  and  connections,  includ- 
ing donkey-engines  and  boilers,  pumps  and  all  con- 
nections, valued  at  11,0001."  The  risks  against  which 
the  insurance  was  effected  are  thus  described :  **  And 
touching  the  adventures  and  perils  which  the  capital, 
stock  and  funds  of  the  said  company  are  made  liable 
unto  by  this  insurance,  they  are,  of  the  seas,  men-of- 
war,  fire,  enemies,  pirate^,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprlsals,  takings  at 
sea,  arrests,  restraints  and  detainments  of  all  kings, 
princes,  and  people  of  what  nation,  condition  or  qual- 
ity soever,  barratry  of  the  masters  and  mariners,  and 
of  all  such  perils,  losses  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment  or  damage  of  the 
aforesaid  subject-matter  of  this  insurance,  or  any  part 
thereof.*'  The  facts  lie  in  a  narrow  compasa.  They 
are  set  out  in  a  special  case,  stated  by  agreement  be- 
tween the  parties.  On  the  2d  of  March,  1884.  the 
Inchmaree  (the  vessel  insured)  was  at  anchor  off  Dia- 
mond Island,  awaiting  orders,  and  for  the  purposes  of 
the  voyage  it  was  necessary  to  pump  up  the  main 
boilers,  by  means  of  a  donkey-pump  and  engine,  in  tbe 
usual  way.  A  pipe  led  from  the  donkey-pump  to  the 
lK>ilers,  and  at  its  junction  with  one  of  the  boilers 
there  was  a  check-valre,  capable  of  being  opened  or 
closed  by  a  screw,  which  ought  to  have  l>een  kept 
open  and  clear  when  the  boilers  were  being  pumped 
up.    This  valve  bad  either  l>eeu  left  closed  or  had  be- 


come salted  up  when  the  donkey-pump  was  set  to 
work  off  Diamond  Island,  so  that  the  water  could  not 
pass  into  the  boiler.  The  consequence  was,  that  when 
the  donkey- pump  was  set  to  work,  the  pipes  and  water 
chamt)er  in  the  donkey-pump,  and  the  air  chamber 
therein,  became  overcharged,  and  the  water  was 
forced  up  into  the  air  chamber,  which  in  consequence 
split,  and  the  pump  was  thereby  damaged.  It  was 
admitted  for  the  purposes  of  the  case  that  the  check- 
valve  was  either  allowed  to  remain  closed  or  to  be- 
come salted  up  by  the  negligence  of  one  of  the  engi- 
neers, or  was  accidentally  salted  up  without  being 
noticed,  though  reasonable  care  was  taken  by  tbe  en- 
gineers. It  was  also  admitted  that  the  closing  or 
salting  up  and  accident  were  not  due  to  ordinary 
wear  and  tear.  The  cost  of  replacing  the  pump  was 
about  72i.  10s.  The  ship  and  freight  were  warranted 
free  from  average  onder  three  per  cent  unless  the  ship 
was  stranded ;  but  as  she  did  become  stranded  during 
the  voyage,  the  loss  was  not  excluded  from  the  war- 
ranty. The  parties  were  unable  to  agree  as  to  whether 
there  was  negligence  in  allowing  the  check-valve  to 
remain  closed  or  to  become  salted  up;  but  as  the 
plain tiflii  contended  that  the  defendants  were  liable, 
whether  there  was  negligence  or  not,  it  was  agreed  to 
leave  the  question  for  trial  (if  material)  after  the  de- 
cision of  the  case.  The  questions  stated  for  the  opin- 
ion of  the  court  were  whether  the  defendants  were 
liable  under  the  policy  in  respect  of  the  loss,  (1)  if  it 
could  have  been  avoided  by  proper  care,  and  occurred 
through  negligence;  (2)  if  it  occured  accidentally, 
without  negligence.  The  Queen*s  Bench  Division  gave 
judgment  for  the  plaintiffs,  and  this  judgment  was 
affirmed  by  the  majority  of  the  Court  of  Appeal 
(Lindiey  and  Lopes,  L.  J  J.),  the  master  of  the  rolls 
dissenting.  It  was  not  contended  at  the  bar  on  be- 
half of  the  respondents  that  the  loss  was  within  any 
of  the  specific  risks  enumerated.  Reliance  was  placed 
exclusively  upon  the  general  words :  **Aii  other  perils, 
losses  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment  or  damage  of  the  aforesaid  subject- 
matter  of  this  insurance,  or  any  part  thereof.*'  It 
cannot  l>e  denied  that  if  these  words  are  to  be  taken 
without  any  limitation,  a  loss  or  misfortune  did  come 
to  the  damage  of  a  part  of  the  subject-matter  of  the 
insurance.  But  it  is  contended  on  behalf  of  the  ap- 
pellants that  these  general  words,  following  a  specific 
enumeration,  must  l>e  limited  to  perils  ejttsdem  gene' 
ris  with  those  specified,  or  to  put  it  in  another  way, 
that  they  must  l>e  construed  with  reference  to  the 
scope  and  purpose  of  the  instrument  in  which  they 
occur,  viz.,  a  policy  of  marine  insurance.  If  the  mat- 
ter now  presented  itself  for  consideration  for  the  first 
time,  untouched  by  authority,  I  should  not  myself  be 
inclined  to  construe  these  general  words  without  some 
limitation.  Indeed  the  learned  counsel  for  the  de- 
fendants themselves  did  not  contend  for  so  wide  an 
interpretation.  The  view  which  they  put  before  the 
House  was  that  they  should  be  confined  to  accidents 
happening  to  the  subject-matter  of  the  insurance  in 
the  course  of,  and  incidental  to,  the  navigation.  I 
think  it  will  he  found,  upon  examination  of  the  au- 
thorities, that  tbe  general  words  in  a  marine  policy 
have  received  from  tbe  courts,  for  a  long  series  of 
years,  a  construction  to  which  your  lordships  would 
do  well  to  adhere.  The  instrument  is  one  in  daily 
use,  and  if  your  lordships  were  to  put  a  new  con- 
struction upon  it  you  would  be  likely  to  defeat,  and 
not  to  L'ive  effect  to  the  intention  of  the  parties. 
Nothing  would  l>e  more  dangerous,  in  my  opinion, 
than  to  depart  from  a  construction  which  the  author- 
ities have  put  upon  words  in  common  use  in  a  mer- 
cantile instrument,  even  if  the  propriety  of  the  decis- 
ion might  originally  have  been  open  to  question.  In 
a  case  which  came  before  tbe  Court  of  King's  Bench, 
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u  loug  ai^  as  1816,  Lord  Ellenborougb,  C.  J.,  in  de- 
livering the  judgment  of  the  court,  in  olear  and  an- 
ambiguous  terras  expressed  their  view  as  to  the  mean- 
ing of  the  words  in  question.  I  refer  to  the  case  of 
CuUen  V.  BuUer,  5  M.  A  8.  461.  It  was  an  action  on  a 
polioj  of  insurance  where  the  ship  and  goods  had 
been  sunk  at  sea  by  another  ship  firing  upon  her  in 
mistalce  for  an  enemy.  The  court  inclined  to  the 
opinion  that  the  loss  was  not  one  by  **  perils  of  the 
sea,"  but  held  that  it  was  covered  by  the  general 
words.  Lord  Ellenborough  said:  "The  extent  and 
meaning  of  the  general  words  have  not  yet  been  the 
immediate  subject  of  any  judicial  construction  in  our 
courts  of  law.  As  they  must  however  be  considered 
as  introduced  into  the  policy  in  furtherance  of  the 
objects  of  the  objects  of  marine  insurance,  and  may 
tiare  the  eifect  of  extending  a  reasonable  indemnity 
to  many  oases  not  distinctly  covered  by  the  special 
words,  they  are  entitled  to  be  considered  as  material 
and  operative  words,  and  to  have  the  due  effect  as- 
signed to  them  in  the  construction  of  the  instrument, 
and  this  will  l>e  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the 
like  kind  with  those  which  are  specially  enumerated 
and  occasioned  by  similar  causes.*'  No  case  was  cited 
at  the  bar  for  the  date  when  his  opinion  was  ex- 
pressed (unless  it  be  the  recent  case  of  the  West  India 
and  Panama  Telegraph  Co.  v.  Home  and  Colonial  Mor 
rine  /nil.  Co..  48  L.  T.  Rep.  (N.  8.)  430;  6  Q.  B-  D.  61, 
to  which  I  will  presently  advert),  which  has  proceeded 
upon  a  construction  of  the  policy  different  from  that 
enunciated  by  Lord  Ellenborough.  I  will  briefly  re- 
view the  subsequent  authorities.  The  first  is  BuUer 
V.  Wildmath  8  B.  &  Aid.  808.  There  the  captain  of  a 
ship  had  thrown  a  large  quantity  of  dollars  overboard 
to  prevent  their  falling  into  the  hands  of  an  enemy, 
by  whom  he  was  pursued.  It  was  held,  that  tf  not  a  loss 
by  jettison,  it  was  covered  by  the  general  words.  Ab- 
bott, 0.  X,  says :  '*  If  not,  strictly  speaking,  jettison, 
it  is  ^usdem  generis^  and  therefore  falls  within  the 
general  words."  The  other  judges  concurred  in  this 
view,  Holroyd,  J.,  saying  that  the  general  words  In- 
clude '*  all  losses  of  the  same  nature  with  those  de- 
scribed in  the  enumerated  risks."  Next  in  order  of 
time  comes  P/UUips  V.  Barber,  6  B.  &  Aid.  161.  A 
vessel  placed  in  a  graveing  dock  for  repair  was  by  the 
violence  of  wind  and  weather  thrown  over  on  her 
side,  whereby  she  struck  the  ground  with  great  vio- 
lence and  was  bilged.  Abbott,  C.  J.,  in  a  judgment 
holding  that  the  underwriters  were  liable,  after  quot- 
ing the  general  words  contained  in  the  policy,  said : 
**  These  general  words  are  indeed  restrained  in  con- 
struction to  perils  eju8dem  generis  with  those  more 
particularly  enumerated  in  the  policy.  In  this  case 
however  the  loss  was  occasioned  by  the  violence  of 
the  wind  and  weather  in  port,  and  it  seems  to  me 
therefore  to  have  been  produced  by  a  peril  ejusdem 
generis  with  those  specified,  and  to  fall  within  the 
general  words  of  the  policy."  The  next  case,  De  Vaux 
V.  r  Anson,  6  Bing.  N.  G.  619,  was  much  relied  on  by 
the  counsel  for  the  respondents.  But  though  I  feel 
some  difficulty  in  explaining  the  grounds  of  that  de- 
cision, it  certainly  purported  to  be  based  on  the  ante- 
cedent authorities,  and  not  upon  any  different  view  of 
the  law.  The  ship  had  in  that  case  been  put  into  a 
dry-dock  for  repairs.  These  being  completed,  prepa- 
rations were  made  for  getting  her  afloat.  She  was  for 
this  purpose  made  fast  by  four  cables,  whilst  the 
workmen  removed  the  sand  which  was  under  the  ves- 
sel, and  which  consolidated  the  shores  upon  which 
the  ship  was  resting.  The  cables  strained  the  vessel, 
forcing  in  the  ribs.  The  stanchions  of  the  kelsons 
having  all  fallen  from  the  force  of  the  lower  masts 
upon  the  keel,  the  garboard  strake  gave  way,  and 
when  at  last  the  ship  was  no  longer  upon  the  shores 


she  sank  into  a  muddy  sand.  At  the  time  of  her  sus- 
taining the  injury  the  depth  of  water  In  the  dock  was 
about  four  feet.  She  was  abandoned  as  a  construct- 
ive total  loss,  and  the  question  arose  whether  she  was 
lost  by  perils  insured  against.  Tlndal,  0.  J.,  In  deliv- 
ering the  judgment  of  the  court,  held  that  she  was. 
He  said :  ''  It  is  to  be  observed  the  words  in  the 
policy  are  very  large;  the  policy  not  only  enumerates 
*  per  lis  of  the  sea,*  but  *all  other  perils,  losses  and 
misfortunes  that  had  or  should  come  to  the  hurt,  det- 
riment or  damage  of  the  subject-matter  of  the  insur- 
ance.' And  the  cases  cited  and  relied  on  by  the  plain- 
tiff—Corrut/iers  V.  Sydehothamy  Fletcher  v.  Inglis  and 
Phillips  V.  Barber— RTe  sufficient  authority  to  show 
that  a  loss  occasioned  by  the  endeavor  to  get  the  ves- 
sel afloat  from  the  dock  in  which  she  had  just  been 
repaired,  was  a  loss  within  the  policy.*'  It  is  not  easy, 
I  confess,  to  see  how  the  authorities  referred  to  were 
sufficient  to  establish  the  propositions  they  are  sup- 
posed to  support.  In  Carruthers  v.  Sydebotham,  4  M. 
&  S.  77,  the  pilot  navigating  a  vessel  had  fastened  her 
to  the  pier  of  a  dock  basin  in  the  Mersey  by  a  rope  to 
the  shore.  She  took  the  ground,  and  when  the  tide 
left  her  fell  over  on  her  side  and  bilged,  in  conse- 
quence of  which,  when  the  tide  rose,  she  filled  with 
water,  and  her  cargo  was  wetted.  It  was  held  that 
this  was  a  stranding  entitling  the  assured  to  recover 
for  an  average  loss  upon  the  goods.  After  a  careful 
perusal  of  the  judgments  In  this  case,  I  am  unable  to 
see  its  bearing  upon  the  point  which  had  to  be  deter- 
mined in  De  Vaux  v.  i*  Anson.  Nor  do  I  see  the  ap- 
plication of  Fletcher  v.  Inglis,  2  B.  &  Aid.  816.  A  ves- 
sel insured  for  twelve  months  was  in  a  harbor  with  a 
hard,  uneven  bottom ;  the  tide  having  left  the  vessel, 
on  its  return  there  was  a  considerable  swell  In  the  har- 
bor and  the  ship  struck  the  ground  hard  several  times 
and  was  found  to  be  considerably  injured.  It  was 
held  that  this  was  a  loss  by  peril  of  the  sea.  Still 
less  am  I  able  to  perceive  the  applicability  of  Phillips 
V.  Barber,  u&<  supra,  to  which  I  have  referred  above. 
There  was  nothing  in  De  Vaux  v.  P  Anson  that  I  can 
see  corresponding  with  the  wind  and  weather  in 
port,  which  was  held  in  PhiUips  v.  Barber  to  be  ^jus- 
dem  generis  with  a  storm  at  sea.  It  is  unnecessary  to 
inquire  whether  the  decision  In  De  Vaux  v.  T  Anson 
was  correct.  It  cannot  be  regarded  as  throwing  any 
doubt  upon  the  canon  of  construction  laid  down  by 
Lord  Ellenborough,  and  more  than  once  recognized 
and  acted  upon  by  Lord  Tenterden.  Nor  is  It  possible 
to  evolve  any  principle  from  it  applicable  to  other 
cases.  No  reasons  are  given  for  the  judgment,  which 
is  kmsed  solely  on  prior  authorities,  and  when  these 
authorities  are  examined  they  only  determine  the  one, 
that  a  ship  damaged  by  a  storm  when  in  dry-dock  is 
damaged  by  causes  similar  to  perils  of  the  seas;  the 
others,  that  vessels  injured  by  ceasing  to  be  water- 
borne,  and  being  driven  against  the  ground  by  the  ac- 
tion of  the  tide,  are  injured  by  **  perils  of  the  sea.*' 
The  last  case  to  which  I  need  refer  on  this  point  is 
Davidsoii  V.  Bwmand,  19  L.  T.  Rep.  (N.  8.)  782;  L.  B., 
4  C.  P.  117,  where  Willes,  J.,  expressly  recognized  the 
rule  of  construction  laid  down  In  Cnllen  v.  Butter.  He 
sald^  "The  question  is  not  whether  the  loss  here  was 
strictly  one  occasioned  by  perils  of  the  sea,  but 
whether  it  was  such  other  loss  within  the  policy, 
which  of  course  must  be  a  loss  of  the  same  or  a  similar 
kind  to  one  happening  from  the  perils  of  the  sea.** 
I  think  therefore  that  the  case  now  before  your  lord- 
ships must  be  determined  by  a  consideration  of  the 
question  whether  the  loss  falls  within  the  general 
words  as  construed  by  Lord  Ellenborough;  that  is, 
whether  it  is  a  case  **of  marine  damage  of  the  like 
kind  with  those  which  are  specially  enumerated  and 
occasioned  by  similar  causes."  When  the  facts  are 
bonie  in  mind  it  seems  necessary  only  to  state  the 
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qaestioo  ia  this  way  to  see  that  the  answer  most  be 
in  the  negative.  To  which  of  the  specially  ennmer- 
ated  perils  is  it  similar?  The  only  one  that  coald  be 
suggested  is  *'  perils  of  the  seas.*'  The  damage  here 
arose  from  the  air  chamber  of  the  donkey-pump  giv- 
ing way  under  an  excessive  pressure  of  water,  owing 
to  the  proper  outlet  being  closed.  It  is,  I  think,  im- 
possible to  say  that  this  is  damage  occasioned  by  a 
cause  similar  to  ** perils  of  the  sea"  on  any  inter- 
pretatation  which  has  ever  been  applied  to  that  term. 
It  will  be  observed  that  Lord  Ellenborough  limits  the 
operation  of  the  clause  to  "  marine  damage."  By  this 
I  do  not  understand  him  to  mean  only  damage  which 
has  been  caused  by  the  sea,  but  damage  of  a  character 
to  which  marine  adventure  is  subject.  Such  an  adven- 
ture has  its  own  perils,  to  which  either  it  is  exclu- 
sively subject  or  which  possess  In  relation  to  it  a  spec- 
ial or  peculiar  character.  To  secure  an  indemnity 
against  these  is  the  purpose  and  object  of  a  policy  of 
marine  insurance.  The  respondents  placed  their  main 
reliance  upon  the  case  of  the  West  India  TeUgraph  Co. 
V.  Home  and  Colonial  /tw.  Co.,  43  L.  T.  Rep.  (N.S.) 
420;  6  Q.  B.  D.  51,  and  naturally  so,  because  the  ma- 
jority of  the  Court  of  Appeal  thought  the  present  case 
undistinguishable  from  it.  Lord  Selborne,  L.  C,  and 
Cockbum,  C.  J.,  in  that  case  held  that  the  damage 
done  by  the  explosion  of  the  boiler  of  a  steamer  was 
oo?ered  by  the  general  words  of  a  marine  policy. 
Lord  Selborne,  after  referring  to  the  e£fect  given  to 
these  words  in  De  Vauxv.  P  Anson  said :  *'  I  think  it 
is  at  least  as  proper  to  hold  that  in  the  case  of  a  steam- 
ship they  cover  damage  occasioned  by  the  explosion 
of  the  boiler  in  which  the  motive  power  necessary  to 
her  navigation  is  generated.  What  the  winds  are  to 
a  sailing  vessel,  steam  is  to  a  steamer;  and  it  is  as 
reasonable  that  marine  insurers  should  bear  the  risks 
incident  to  a  navigation  by  that  kind  of  power, 
whether  from  excess  of  pressure  In  the  boilers  or  from 
defects  of  safety  valves,  or  from  neglect  or  misman- 
agement, making  that  dangerous  which  otherwise 
would  not  be  so,  as  that  they  should  bear  losses  oc- 
casioned by  excessive  pressure  of  wind,  and  defects  or 
mismanagement  of  a  ship's  sails  or  tackle."  I  have 
already  given  my  reasons  for  doubting  whether  De 
Vaxtx  V.  T  Anson  Involved  any  principle  which  could 
possibly  be  extended  by  analogy  to  a  case  not  precisely 
similar  in  its  facts.  Moreover  it  is  to  be  observed  that 
in  De  Vaux  v.  J*  Anson  the  damage  done  was  done  to 
the  ship  as  such.  It  arose  from  her  l>eing  constructed 
for  the  purpose  of  being  waterbome,  and  thus  need- 
ing some  substituted  support,  it  the  support  of  the 
water  was  withdrawn ;  and  the  damage  to  the  ship 
was  due  to  her  grounding,  and  the  failure  to  keep  her 
safely  supported.  It  is  on  this  view  alone,  I  think, 
that  the  case  can  be  sustained.  But  the  explosion  of 
the  boiler  on  board  the  Panama  had  no  marine  char- 
acter at  all.  It  might  have  happened  in  precisely  the 
same  way  and  done  the  same  kind  of  damage,  if  the 
steam  engine  had  been  In  use  for  the  purpose  of  mov- 
ing manufacturing  machinery  on  shore.  The  real 
ground  of  Lord  Selbornc's  judgment  appears  to  have 
been  the  analogy  between  damage  done  by  the  exces- 
sive pressure  of  the  winds  in  the  case  of  a  sailing  ves- 
sel, sod  the  excessive  pressure  of  steam  in  the  boiler, 
when  the  motive  power  used  to  propel  the  vessel  is 
steam.  I  am  not  satisfied  that  this  analogy  is  a  sound 
one,  but  even  if  it  be  so,  I  am  unable  to  see  how  it 
can  be  treated  as  an  authority  in  the  present  case, 
still  less  as  concluding  it.  The  water  in  the  donkey- 
engine,  the  over-pressure  of  which  caused  the  dam- 
age, was  certainly  not  to  the  steamer  *'what  the 
winds  are  to  a  sailing  vessel,"  and  the  damage  was 
not,  as  it  seems  to  me,  in  any  way  similar  to  the  in- 
jury done  to  a  sailing  vessel  by  a  storm  of  wind.  The 
present  master  of  the  rolls,  although  he  oononrred  In 


the  judgment  of  the  majority  of  the  court  in  the  West 
India  Telegraph  Co.  v.  Home  and  Colonial  Ins.  Co., 
differed  In  his  reasons.  He  based  his  judgment  solely 
on  the  ground  that  the  explosion  was  ejusdem  generis 
with  fire,  and  therefore  the  loss  was  within  the  gen- 
eral words.  In  the  case  now  under  appeal  he  inti- 
mated that  this  reasoning  was  somewhat  fanciful,  and 
that  he  should  not  be  sorry  to  see  it  dissented  from. 
I  am  certainly  disposed  to  prefer  the  later  view  of  the 
learned  judge;  but  it  is  not  necessary  to  discuss  the 
point,  as  it  is  obvious  that  such  a  ground  of  decision 
can  have  no  bearing  upon  the  case  we  have  to  deal 
with.  I  may  add  however  that  since  the  term  **  fire  " 
has  been  added  to  the  specially-enumerated  risks 
(which  has  taken  place  in  comparatively  recent  times) 
I  think  the  general  words  may  properly  be  extended 
tosimilar  risks  which  would  not  have  been  included 
before.  Upon  the  whole,  I  have  come  to  the  conclu- 
sion that  the  judgment  of  the  master  of  the  rolls  in 
the  court  below  was  correct.  I  believe  it  not  only  to 
have  been  in  accordance  with  the  authorities,  but  in 
harmony  with  the  common  understanding  of  those 
who  enter  into  contracts  of  marine  insurance.  Sev- 
eral instances  were  put  in  the  course  of  the  argument 
of  disasters  which  are  of  common  occurrence,  and 
would  seem  to  be  just  as  much  within  the  general 
words  as  that  which  is  now  in  question,  but  in  respect 
of  which  it  has  never  been  suggested  that  the  under- 
writers were  liable.  I  accordingly  concur  in  the  judg- 
ment which  has  been  moved. 

Lord  Magna OHTBN.  My  Lords :  In  March,  1884, 
the  Inchmaree  was  oif  Diamond  Island  lying  at  an- 
chor, and  about  to  prosecute  her  voyage.  It  was  nec- 
essary to  fill  up  her  boilers.  There  was  a  donkey-en- 
gine and  a  donkey-pump  on  board,  and  the  donkey- 
engine  was  set  to  pump  up  water  from  the  sea  into 
the  boilers.  Those  in  charge  of  the  operation  did  not 
take  the  precaution  of  making  sure  that  the  valve  of 
the  aperture  leading  into  one  of  the  boilers  was  open. 
This  valve  happened  to  be  closed.  The  result  was 
that  the  water,  being  unable  to  make  its  way  into  the 
boiler,  was  forced  back  and  split  the  air  chamber,  and 
so  disabled  the  pump.  That  was  the  beginning  and 
the  end  of  the  misfortune.  At  this  time  the  Inchma- 
ree,  with  hermachinery,  including  the  donkey-eugine, 
was  insured  by  a  time  policy.  The  question  is,  was 
the  loss  which  resulted  from  this  mishap  covered  by 
the  policy  or  not?  The  policy  contained  the  common 
clause  describing  the  risks  which  the  underwriters 
were  content  to  bear.  The  clause  begins  in  the  usual 
way  by  specifying  certain  particular  cases,  perils  of 
the  seas  and  other  well-known  risks,  to  which  the  in- 
demnity was  to  extend.  Then  follow  general  words 
apparently  providing  for  every  conceivable  loss  or 
misfortune  that  could  happen  to  the  subject-matter 
of  the  insurance.  It  was  not  contended  that  the  mis- 
hap in  question  fell  within  any  of  the  particular  oases 
enumerated.  The  argument  turned  on  the  effect  of 
the  general  words.  According  to  the  ordinary  rules 
of  construction  these  words  must  be  interpreted  with 
reference  to  the  words  which  immediately  precede 
them.  They  were  no  doubt  inserted  to  prevent  dis- 
putes founded  on  nice  distinctions.  Their  office  is  ta 
cover  in  terms  whatever  may  be  within  the  spirit  of 
the  cases  previously  enumerated,  and  so  they  have  a 
greater  or  less  effect  as  a  narrower  or  broader  view  is 
taken  of  those  cases.  For  example,  if  the  expression 
'*  perils  of  the  seas  "  is  given  Its  widest  sense,  the  gen- 
eral words  have  little  or  no  effect  as  applied  to  that 
case.  If  on  the  other  hand  that  expression  is  to  re> 
ceive  a  limited  construction,  as  apparently  it  did  in 
CuUen  V.  Butler,  5  M.  &  S.  461,  and  loss  by  perils  of  the 
seas  is  to  be  confined  to  loss  ex  marina  tempestatis 
discrimine,  the  general  words  become  most  important. 
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Bat  still,  ever  slooe  the  case  of  CuUen  ▼.  BuUeVt  when 
they  first  became  the  subject  of  judicial  oonatruotion, 
thej  have  always  been  held  or  assumed  to  be  re- 
stricted to  cases  ** akin  to  "  or  ** resembling  "  or  '' of 
the  same  kind  "  as  those  specially  mentioned.  I  see 
no  reason  for  departing  from  this  settled  rule.  In 
marine  insurance  it  is  above  all  things  necessary  to 
abide  by  settled  rules,  and  to  avoid  any  thing  like 
novel  refinements  or  a  new  departure.  It  was  ob- 
jected by  Mr.  Cohen  that  the  rule  of  ejusdetn  geiieris 
does  not  apply  unless  you  can  find  a  common  charac- 
teristic running  through  or  underlying  the  previous 
words.  I  do  not  know  that  this  is  so— at  any  rate, 
where  several  oases  are  enumerated  leading  to  a  com- 
mon result  or  intended  to  be  met  by  a  common  rem- 
edy. A  familiar  instance  occurs  in  the  Companies 
Act,  1862,  and  the  earlier  act  of  1848,  in  the  sections 
which  provide  for  wiudiug  up.  There  are  several  sub- 
sections specifying  various  cases  In  which  a  winding- 
up  order  may  be  made,  and  then  there  Is  a  sub-section 
providing  that  the  court  may  make  an  order  whenever 
it  thiulcs  it  just  and  equitable.  Under  both  acts  those 
general  words  have  always  been  held  to  be  restricted 
to  cases  ejuadem  generis  with  those  previously  men- 
tioned,.and  not  to  give  the  court  a  general  power  to 
make  an  order  whenever  it  thinks  right  to  do  so. 
Your  lordships  were  asked  to  draw  the  line,  and  to 
give  an  exact  and  authoritative  definition  of  the  mean- 
ing of  the  expression  **  perils  of  the  seas*'  explained 
or  enlarged  by  or  in  connection  with  the  general  words. 
For  my  part,  I  decline  to  attempt  any  such  task.  I 
do  not  think  it  is  possible  to  frame  a  definition  which 
would  include  every  case  proper  to  be  included,  and 
no  other.  I  think  that  each  case  must  be  considered 
with  reference  to  its  own  circumstances,  and  that  the 
circumstances  of  each  case  must  be  looked  at  in  a 
broad,  common-sense  view,  and  not  by  the  light  of 
strained  analogies  and  fanciful  resemblances.  In  the 
present  case,  although  the  Court  of  Appeal  has  prop- 
erly treated  the  general  words  as  restricted  to  cases 
ejiisdem  generis  with  those  specially  enumerated,  the 
majority  of  the  court  has  held  the  accident  within 
the  policy.  I  am  unable  to  adopt  their  conclusion. 
The  accident,  in  my  opinion,  was  not  due  to  the  **  per- 
ils of  the  seas,*'  using  that  expression  in  the  widest 
sense  that  I  can  give  to  it,  nor  did  it  result  in  sea  dam- 
age of  any  kind.  I  am  therefore  of  opinion  that  the 
view  of  the  master  of  the  rolls  is  correct,  and  that  the 
judgment  of  the  Court  of  Appeal  must  be  reversed. 

Order  appealed  from  reversed,  the  respondents  to 
pay  the  costs  of  ihe  appellants  in  the  courts  below  and 
in  this  House. 


WITNESS—  ACCUSED  AS—CROSS-EXAMINA- 
TION. 

NORTH  CABOLINA  SUPREME  COURT.  DBO.  31. 1887. 

State  v.  Thomas. 

A  defendant  in  a  criminal  action  who  offers  himself  as  a  wit- 
ness in  his  own  behalf,  may  be  asked  if  he  was  accoBed  of 
the  commission  of  a  criminal  offense  in  the  State  from 
which  he  came,  and  what  such  offense  was. 

A  PPBAL  from  Superior  Court,  Henderson  county. 

The  AUomey-Qeneraln  for  State. 
J,  C.  L.  OfAdger,  for  defendant. 

Smith,  C.  J.  The  prisoner  is  charged  with  the  crime 
of  murder,  committed  upon  the  body  of  one  Joseph 
R.  Bamett,  and  upon  his  plea  of  not  guilty,  was  con- 
victed and  sentenced  at  Fall  Term  in  1887,  of  the  Su- 
perior Court  of  Henderson.    Upon  the  trial,  the  pris- 


oner was  examined  as  a  witness  on  his  own  behalf, 
and  gave  evidence  tending  to  reduce  the  crime  to  the 
grade  of  manslaughter.  Cpon  his  cross-examination, 
the  solicitor  prosecuting  for  the  State  put  to  him  the 
following  interrogatory:  (1)  "Were  you  accused  of 
the  commission  of  any  oflSense  in  Alabama?"  The 
prisoner,  who  had  recently  removed  from  that  State 
to  this,  hesitated  to  make  answer  until  he  was  in- 
structed by  his  counsel  to  do  so,  and  then  said,  **  Yes." 
Thereupon,  the  solicitor  propounded  this  further 
question:  (2)  "What  offense  were  you  accused  of 
committing  in  that  State  ?  *'  The  prisoner  objected  to 
being  required  to  answer  the  question  for  the  reason: 
J'irst,  that  the  answer  would  tend  to  criminate.him; 
second,  for  that  it  was  irrelevant;  and  thirds  for  that 
he  cannot  be  compelled  to  give  evidence  against  him- 
self. The  court  overruled  the  objection,  and  the 
prisoner,  in  response,  said  he  had  been  accused  of 
murder  in  Alabama,  and  the  prisoner  excepted.  In 
admitting  the  testimony,  the  judge  remarked,  and  re- 
peated the  remark  in  the  charge  to  the  jury,  that  the 
evidence  .could  only  be  considered  as  affecting  the 
credibility  of  the  prisoner  as  a  witness  in  the  case. 
[Omitting  other  matters.] 

The  first  objection  to  be  considered  is  to  the  com- 
pelling the  prisoner  to  tell  with  what  crime  he  was 
charged  before  removing  from  Alabama.  When  a 
prisoner,  on  trial  for  a  criminal  offense,  shall  avail 
himself  of  the  right  conferred  by  the  act  of  1881 
(Code,  §  1353),  to  become  a  witness  on  his  own  behalf, 
he  occupies,  as  such,  the  same  position  that  any  other 
witness  would,  and  exposes  himself  to  the  same  dis- 
crediting and  impeaching  evidence.  StaU  v.  EJler,  85 
N.  C  585.  This  results  from  the  necessity  of  ascertain- 
ing the  value  and  weight  to  be  given  to  his  testimony 
by  the  jury;  and  It  is  certainly  a  material  inquiry 
whether  the  witness  is  entitled  to  credit,  and  deserv- 
ing their  confidence  in  the  truthfulness  of  his  state- 
ments. In  the  absence  of  direct  rulings  on  the  point, 
it  would  seem  that  a  question  ought  to  l>e  allowed  to 
be  put  to  an  involuntary  witness,  not  a  party  to  the 
cause,  the  answer  to  which  would  criminate,  so  that 
the  refusal  to  answer,  and  the  inferences  to  be  drawn 
from  it,  would  be  almost,  if  not  quite,  as  prejudicial 
and  disparaging  as  a  direct  and  affirmative  reply.  In 
the  language  of  Battle,  J. :  "  It  is  manifest  that  the 
only  mode  by  which  a  complete  protection  can  l>e 
afforded  to  the  witness  is  to  prevent  the  question  from 
being  put  at  alL  State  y,  Oarrett,  Busb.  357.  But  the 
ruling  in  this  court  has  been  otherwise,  and  the  case 
cited,  the  refusal  of  the  witness  to  answer  the  inquiry, 
*'  Have  you  not  been  indicted,  convicted,  and  whipped 
in  the  County  Court  of  Warren  for  stealing?"  was 
allowed  to  be  commented  on  before  a  jury  to  the  dis- 
credit of  the  witness.  As  the  disparaging  question 
may  be  asked,  and  a  refusal  to  answer  can  be  used  to 
discredit,  the  judge  in  the  opinion  from  which  we 
have  quoted  adds :  "  We  are  inclined  to  think,  with 
the  very  eminent  judges  who  decided  the  cases  of 
State  V.  Patterson^  2  Ired.  346,  that  it  follows  as  a 
necessaiy  consequence  that  the  witness  is  bound  to 
answer."  The  testimony  sought  to  be  elicited  in  this 
case  was  disparaging  only,  and  would  not  expose  the 
witness  to  the  perils  of  a  criminal  proseoution  if  true, 
for  that  is  assumed  to  have  already  taken  place. 

In  the  more  recent  case  of  State  v.  Murray t  63  N.  C. 
31,  which  was  on  an  indictment  for  rape,  the  prosecu- 
trix was  asked '*  if  she  had  not  been  delivered  of  a 
bastard  child,  and  had  had  sexual  intercourse  with 
other  men,"  and  the  judge  below  would  not  allow  the 
question  to  be  put.  Upon  appeal,  Pearson,  C.  J., 
speaking  for  the  court,  declared  this  to  be  error.  But 
in  State  v.  March,  1  Jones  (N.  C),  526,  a  witness  was 
asked  if  he  had  not  committed  willful  and  corrupt 
perjury  in  Georgia,  by  swearing   that  he   had  not 
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broagbt  negroes  into  the  State,  and  this  question  was 
propounded  to  impeach  the  credibility  of  the  witness. 
It  was  ruled  out,  and  upon  appeal.  Battle,  J.,  deliver- 
ing the  opinion,  thus  disposes  of  the  exception :  **  If 
the  witness  had  been  asked  whether  he  had  not  com- 
mitted perjurj  in  this  State,  he  certainly  would  have 
been  protected  from  answering  what  might  have  ex- 
posed him  to  a  criminal  prosecution  in  our  courts,  and 
in  such  case,  we  are  inclined  to  think  that  the  ques- 
tion ought  not  to  be  allowed  to  be  put  at  alL  But  our 
courts,  In  administering  Justice  among  their  suitors, 
will  not  notice  the  criminal  laws  of  another  State  or 
country  so  far  as  to  protect  a  witness  from  being  asked 
If  he  had  not  violated  them.  We  are  of  the  opinion 
therefore  that  the  question  was  improperly  ruled  out, 
and  that  the  defendant  is  entitled  to  the  benefit  of 
another  trial.**  This  ruling  proceeds  upon  the  princi- 
ple that  self-criminating  evidence  cannot  be  drawn 
from  the  witness  against  his  will,  when  it  relates  to 
offenses  committed  beyond  its  jurisdiction,  and  which 
violate  the  laws  lot  another  State  or  country.  The 
crime  of  perjury  exists  under  the  common  law,  and  is 
recognized  as  such,  in  like  manner  as  homicide.  This 
case  is  not  distinguishable  in  principle  from  that  be- 
fore us.  We  prefer  however  to  put  our  decision  upon 
other  grounds,  more  satisfactory  to  our  own  minds, 
and  well  sustained  by  adjudications  in  other  courts. 

A  person  charged  with  crime  may,  '*at  his  own  re- 
quest, but  not  otherwise,*'  become  a  witness  on  his 
own  behalf  upon  the  trial,  and  his  failure  to  claim  the 
privilege  and  offer  his  own  testimony  is  not  permitted 
to  become  the  subject  of  comment  to  his  prejudice  by 
counsel  of  the  prosecution.  Code,  S13(^-  He  is,  when 
he  chooses  to  testify,  bound  to  disclose  all  he  knows, 
whether  criminating  or  disparaging  to  himself,  as 
does  an  ordinary  witness,  when  testifying  on  matters 
of  which  be  might  claim  the  privilege  of  being  silent, 
bind  himself  to  tell  the  whole  truth,  and  all  that  he 
knows  of  the  transaction,  to  part  of  which  only  he  has 
testified.    In  either  such  case  the  privilege  is  waived. 

In  McQwrryv,  People,  2  Lans.  227-284.  it  is  said  of  a 
party  testifying:  **  It  was  not  compelling  him  to  be 
a  witness  against  himself,**  within  art.  1,  8  6,  of  the 
Constitntion  of  this  State.  He  was  a  volunteer  witness 
under  the  provisions  of  chapter  578  of  the  Laws  of  1809. 
He  was  not  only  a  volunteer,  but  had  taken  the  neces- 
sary oath  to  enable  him  to  testify,  ''  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,*'  upon 
the  whole  issue  of  traverse  between  himself  and  tho 
people.  He  could  not  have  been  compelled  to  give 
evidence  at  all ;  but  when  he  made  himself  a  witness, 
under  the  privilege  conferred  upon  him  by  this  stat- 
ute, he  waived  the  constitutional  protection  in  his 
favor,  and  subjected  himself  to  the  peril  of  being 
examined  as  to  any  and  every  matter  pertinent  to  the 
issue.  To  the  same  effect  is  Thirdick  v.  People,  58 
Barb.  51-58.  In  Brandon  v.  People,  42  N.  T.  865,  upon 
the  trial  of  the  accused  for  larcedy,  she  was  asked : 
**  Have  you  ever  been  arrested  before  for  theft?  '*  An 
objection  to  the  testimony  was  overruled,  and  she 
answered  in  the  affirmative.  The  ruling  was  sustained. 
In  Com.  V.  LornioYi,  18  Allen,  668^M9,  Hoar,  J.,  uses 
this  language :  *'  The  defendant,  by  offering  himself  as 
a  witness,  waives  his  right  to  object  to  any  question 
pertinent  to  the  issue  on  the  ground  that  the  answer 
may  tend  to  criminate  him.  He  is  not  required  to 
testify,  and  may  protect  himself  by  omitting  to  do 
so ;  **  citing  Com.  v.  Price,  10  Gray,  472.  Again  says 
Blgelow,  C.  J.,  in  Com.  v.  illuUen,97  Mass.  545,546: 
"  If  he  offers  himself  as  a  witness  be  waives  his  con- 
stitutional privilege  of  refusing  to  furnish  evidence 
against  himself,  and  may  be  Interrogated  as  a  general 
witness  in  the  cause.**  "By  taking  the  stand  as  a 
witness,'*  to  use  the  words  of  Colt,  J.,  '*he  waived  his 
constitutional  privilege  of  refusing  to  furnish  evidence 


against  himself,  and  subjected  himself  to  be  treated 
as  a  witness.*'  Com.  v.  Morgan,  107  Mass.  199-205. 
These  references,  in  connection  with  StcUe  v.  March, 
supra,  dispose  of  the  exception.  8UUe  v.  NevUU,  6 
Jones  (N.  C),  428;  StxUe  v.  Boon,  82N.  C  687;  Bencher 
V.  Wynne,  86  id.  268. 
It  must  be  declared  there  is  no  error. 


MUNICIPAL  CORPORATIONS  —  CONSTRUC- 
TION OF  SEWERS-LIABILITY  FOR  NEGLl- 
OENCE. 

MARYLAND  COURT  OF  APPEALS,  DEC.  15. 1887. 

HiTCHiNs  V.  Matob,  Etc..  of  Frostbubo. 
A  municipal  corporation  invested  by  its  charter  with  author- 
ity to  constouet  such  gutters  and  sewers  as  in  its  judg- 
ment the  public  oonvenleDce  requires,  although  not  com- 
pellable to  exercise  its  powers,  must.  If  it  undertakes  to 
make  improvements,  adopt  reasonable  plans,  and  is 
liable  for  any  negligence  or  unskilfnlness  in  the  execution 
or  construction  of  the  work  whereby  the  property  of 
private  persons  is  injured. 

APPEAL  from  Circuit  Court,  Alleghany  county. 
Action  to  recover  damages  caused  by  the  over- 
flow of  water,  mud  and  debris  upon  plaincifBi'  prop- 
erty from  a  sewer.  Verdict  for  defendant.  Plaintiffs 
appeal. 

Wm.  Brace,  for  appellants. 

Wm,  Devecmon  and  Ferd,  WUliams,  for  appellee. 

Alyet,  J.  This  action  was  brought  to  recover 
damages  alleged  to  have  been  suffered  by  reason  of  the 
backing  and  overflow  of  water,  mud,  etc.,  upon  the 
property  of  the  plaintiffs,  caused,  as  it  is  alleged,  by  a 
badly  constructed  and  insufficient  underground  sewer, 
in  the  town  of  Frostburg.  It  Is  alleged,  that  in  the 
grading  of  two  of  the  streets  of  the  town,  the  surface 
water  was  diverted  from  its  natural  course  and  flow, 
and  collected  into  artificial  drains  or  gutters  in  large 
volumes,  and  thereby  caused  to  flow  to  a  point  in 
Bowery  street  opposite  and  near  to  the  property  of  the 
plaintiffs,  on  the  north  side  of  that  street,  where  the 
defendant  caused  to  be  constructed  a  sewer  or  culvert 
under  and  across  Bowery  street,  by  which  such  water 
was  designed  'to  be  carried  off,  and  emptied  on  the 
south  side  of  said  street;  but  by  reason  of  the  negli- 
gent, unskilful  and  defective  constrnction  and  main- 
tenance of  such  culvert,  the  same  was  insufficient,  and 
failed  to  carry  off  the  water  conducted  to  the  mouth 
thereof,  and  consequently  the  water  and  debris  so  col- 
lected and  conducted  was  backed  up  and  made  to 
overflow  upon  the  property  of  the  plalntlffiB.  thereby 
causing  great  injury.  The  case  was  tried  upon  the 
general  issue  plea  of  not  guilty.  By  the  charter  of  the 
town,  full  authority  Is  conferred  upon  the  mayor  and 
council  men  to  open,  grade  and  pave  streets,  and  to 
construct  such  gutters  and  sewers  as  in  their  judgment 
the  public  convenience  may  require,  and  to  repair  the 
same  whenever  needed.  They  are  also  empowered  to 
remove  all  nuisances  and  obstructions  from  the  streets, 
and  they  are  clothed  with  power  to  pass  all  such  ordi. 
nances  as  may  be  deemed  beneficial  to  the  town,  and 
necessary  for  the  safety  and  protection  of  the  persons 
and  property  of  the  inhabitants  thereof.  Acts  1870. 
chap.  77;  1878.  chap.  255.  The  evidence  shows  that  the 
town  of  Frostburg  is  built  on  the  slopeof  a  mountain, 
and  the  grades  of  Its  streets  are  in  many  places,  and 
in  different  directions,  quite  steep.  Charles  street  has 
a  heavy  down  grade  to  the  point  where  It  Joins  or  in- 
tersects Bowery  street,  and  the  latter  has  a  consider- 
able ascent  in  both  directions,  east  and  west,  from  the 
point  where  such  streets  join  at  rlgb^  angles.  Artificial 
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gutters  have  been  made  on  the  north  side  of  Bowery 
street,  and  on  the  east  side  of  Charles  street,  wherebj 
the  surface  water,  which  flows  on  both  streets  iu  large 
quantities  during  heayj  rain-falls,  is  collected  and 
made  to  flow  in  the  artifloial  gutters  to  the  month  of 
the  sewer  constructed  diagonally  across  Bowery  street, 
at  the  junction  of  Bowery  and  Charles  streets.  It  is 
shown  by  the  proof  on  the  part  of  the  plaiutiflh,  and 
indeed  not  controverted  by  the  defendant,  that  this 
sewer  or  culvert  was  not  of  sufficient  capacity,  even 
if  it  had  been  otherwise  well  constructed,  to  carry  off 
the  water  frequently  flowing  to  it ;  but  that  accord- 
ing to  the  proof  offered  by  the  plalntifliB,  it  was  so  un- 
sliilfully,  negligently  and  defectively  constructed  that 
the  flow  of  water  was  obstructed,  and  consequently 
dammed  up,  and  made  to  overflow  the  adjoining 
premises  of  the  plaintiffs,  sometimes  to  the  depth  of 
two  feet  or  more,  carrying  dirt  and  debris  upon  the 
same,  thereby  doing  serious  damage  to  the  property. 
Proof  was  also  adduced  to  show  that  the  defendant 
was  for  several  years  before  suit  brought  well  aware 
of  the  defective  and  insufficient  condition  of  the 
sewer,  and  of  the  injury  suffered  therefrom  by  the 
plaintiffiB,  but  that  it  had  failed  to  take  'any  steps  to 
remedy  the  defect.  On  the  part  of  the  defendant, 
proof  was  given  to  controvert,  in  several  important 
particulars,  the  evidence  on  the  part  of  the  plalntiflii. 
The  defendant  also  offered  proof  to  show  that  the 
prior  owner  of  the  plaintiffiB*  property  cut  down  and 
lowered  the  floor  of  the  cellar  of  the  house,  and  re- 
moved the  earth  between  the  house  and  the  street,  so 
that  when  the  water  was  raised  a  few  inches  in  the 
gutter  on  the  street,  it  ran  Into  the  cellar  or  basement 
of  the  house.  This  however  was  controverted  by  testi- 
mony for  the  plaintiffs.  Upon  the  whole  evidence, 
both  parties  applied  to  the  court  for  instructions  to 
the  jury ;  but  of  the  prayers  offered,  the  one  single 
prayer  by  the  plaintiffs,  and  all  those  by  the  defend- 
ant, except  the  first  and  fourth,  were  rejected.  It  was 
therefore  upon  the  first  and  fourth  prayers  of  the  de- 
fendant, given  as  instructions,  that  the  case  was 
placed  before  the  jury.  The  plaintiff^  objected  to  the 
refusal  to  grant  their  one  prayer,  and  to  the  granting 
of  the  two  prayers  on  the  part  of  the  defendant.  And 
this  court  is  now  called  upon  to  determine  whether 
there  was  error,  in  this  ruling  upon  the  prayers,  com- 
mitted by  the  court  below. 

Before  proceeding  to  notice  particularly  the  prayers 
under  review,  we  deem  it  proper  to  state  the  general 
doctrine  of  the  law  upon  the  subject,  as  we  find  it 
laid  down  by  the  most  approved  authorities.  How 
far  the  common  law,  independently  of  the  special  pro- 
visions of  the  statute  incorporating  the  defendant, 
would  furnish  a  remedy  against  a  municipality  for  an 
injury  such  as  that  complained  of  here,  is  a  question 
not  necessarily  involved  in  this  case;  for  as  we  have 
seen,  the  statute,  with  a  view  to  the  improvement  and 
benefit  of  the  town,  confers  large  powers  upon  the 
mayor  and  councllmen  with  respect  to  streets,  drains, 
sewers,  etc.,  and  also  power  to  remove  and  prevent 
nuisances.  It  is  out  of  these  powers,  and  the  manner 
of  their  exercise,  and  the  duty  resulting  therefrom, 
that  the  liability  here  insisted  upon  arises  to  the 
plaintiffs,  if  it  can  be  maintained  at  all,  in  respect  to 
the  facts  of  the  case,  as  we  have  stated  them.  In  Cooley 
Const.  Lim.  248,  it  is  laid  down  as  the  result  of  the 
decisions  upon  the  subject  that  the  grant  by  the  State 
to  the  municipality  of  a  portion  of  its  sovereign 
powers,  and  their  acceptance  for  these  beneficial  pur- 
poses, is  regarded  as  raising  an  implied  promise,  on 
the  part  of  the  corporation,  to  perform  the  corporate 
duties;  and  this  implied  contract,  made  with  the 
sovereign  power,  inures  to  the  benefit  of  every  In- 
dividual interested  in  its  performance.  In  this  respect 
these  corporations  are  looked  upon  as  occupying  the 


same  position  as  private  corporations,  which  having 
accepted  a  valuable  franchise,  ou  condition  of  the 
performance  of  certain  public  duties,  are  held  to  con- 
tract by  the  acceptance  for  the  performance  of  these 
duties.  In  the  case  of  public  corporations  however 
the  liability  is  contingent  on  the  law,  affording  the 
means  of  performing  the  duty,  which  in  some  cases, 
by  reason  of  restrictions  upon  the  power  of  taxation, 
they  might  not  possess.  But  assuming  the  corpora- 
tion to  be  clothed  with  sufficient  power  by  the  charter 
to  that  end,  the  liability  of  a  city  or  village,  vested 
with  control  of  its  streets,  for  any  neglect  to  keep  them 
in  repair,  or  for  any  improper  construction,  has  been 
determined  In  many  cases.  A  similar  liability  would 
exist  in  other  oases  where  the  same  reasons  would  be 
applicable.  In  support  of  this  text,  the  learned  author 
refers  to  a  number  of  cases ;  and  the  principle  stated 
by  him  is  in  accord  with  the  decisions  of  this  court  in 
the  case  of  BaUimore  CUy  v.  MarrioUy  9  Md.  100,  and 
the  recent  case  of  Taylor  v.  Cumberland,  64  id.  68.  And 
on  the  next  succeeding  page  of  the  author  just  cited 
he  says :  *'  In  regard  to  all  those  powers  which  are 
conferred  upon  the  corporation,  not  for  the  benefit  of 
the  general  public,  but  of  the  corporations,  as  to  con- 
struct works  to  supply  a  city  with  water,  or  gas-works, 
or  sewers,  and  the  like,  the  corporation  is  held  to  a 
still  more  strict  liability,  and  is  made  to  respond  Iu 
damages  to  the  parties  Injured  by  the  negligent  manner 
in  which  the  work  is  constructed  or  guarded,**  etc. 
But  notwithstanding  this  duty  and  liability  of  the 
municipality  in  respect  to  powers  delegated,  there  In 
a  class  of  powers,  defined  as  discretionary  or  quasi 
judicial,  which  the  corporate  authorities  cannot  be 
compelled  to  execute ;  as  for  instance,  the  openlni^, 
widening,  or  extension  of  streets,  the  adoption  of  a 
particular  grade,  or  the  adoption  of  any  particular 
plan  for  improvement,  and  the  like,  unless  the  terms 
of  the  statute  are  Imperative.  But  any  particular  plan 
that  may  be  adopted  must  be  a  reasonable  one,  and 
the  manner  of  its  execution  theuoe  becomes,  with  re- 
spect to  the  rights  of  the  citizen,  a  mere  ministerial 
duty ;  and  for  any  negligence  or  unskilfulness  in  the 
execution  or  construction  of  the  work,  whereby  injury 
is  inflicted  upon  private  right,  the  municipality  will 
be  held  responsible.  This  is  the  principle  maintained 
by  the  great  preponderanee  of  authority;  and  there  la 
nothing  in  the  case  of  CUy  of  CuniberlaJid  v.  WilU90iu 
50  Md.  188,  at  all  opposed  to  this  principle,  as  would 
seem  to  be  supposed  by  counsel  for  the  defendant.  In 
that  case,  the  authority  delegated  to  the  corporation 
to  grade  and  improve  its  streets  was  held  to  have  been 
properly  exercised,  with  no  want  of  reasonable  care 
and  skill.  It  was  not  attempted  to  be  shown  that  the 
injury  complained  of  had  been  produced  by  the  want 
of  care  and  skill  in  the  grading  and  draining  of  the 
street;  and  there  was  no  question  of  negligence  or 
want  of  skill  raised  in  the  case.  But  In  the  recent 
case  of  KranB  v.  Baltimore  CUy,  64  Md.  481,  where  the 
action  was  brought  for  injury  sustained  by  a  property 
holder,  caused  by  obstructions  in  a  sewer,  and  the 
overflow  therefrom,  upon  the  premises  of  the  plain- 
tiff, of  water,  mud,  filth,  etc.,  the  result  of  the  bad 
condition  and  want  of  repair  of  the  sewer,  this  court 
held  that  the  city  was  liable,  as  well  for  the  conse- 
quences of  the  negligent  failure  to  keep  the  sewer  in 
repair,  as  for  negligence  and  unskilfulness  in  actuallr 
making  the  repairs.  And  the  general  proposition  waa 
maintained  that  where  a  municipal  corporation  under- 
takes, in  the  discharge  of  its  duties,  to  construct  or 
repair  such  a  work  as  a  sewer  or  culvert,  it  Is  respon- 
sible for  damage  caused  by  the  negligent,  careless,  oir 
unskilful  manner  of  performing  the  work ;  and  2  Dill. 
Mun.  Corp.,  8  1049,  is  cited  with  approval.  And  li> 
that  same  work.  In  section  1051,  where  the  authqi^ 
sums  op  and  states  the  results  of  the  authorities  up^ba 
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the  rabjeot  of  maDioipal  liability  for  injuries  caused 
by  surface  water,  the  following  among  other  proposi- 
tions is  formulated:  *' There  Is  a  municipal  liability 
where  the  property  of  private  persons  is  flooded, 
either  directly  or  by  water  being  set  back,  when  this 
is  the  result  of  the  negligent  execution  of  the  plan 
adopted  for  the  construction  of  gutters,  drains,  cnl- 
Teru,  or  sewers,  or  the  negligent  failure  to  keep  the 
same  in  repair  and  free  from  obstruction ;  and  this 
whether  the  lots  are  below  the  grade  of  the  streets  or 
not."  The  cases,  says  Judge  Dillon,  support  this 
proposition  with  great  unanimity.  Of  the  many  cases 
cited  by  the  author,  we  need  only  refer  to  those  of 
WMU  Lead  Co.  v.  Rochester,  8  N.  Y.  468;  Barton  t. 
CUy  ofSyracuae,  86  id.  54;  Rotoe  t.  Portsmouth,  56  N. 
H.  281;  8.  C,  22  Am.  Rep.  464,  and  Nooiian  ▼.  CUy  of 
Albany,  76  N.  Y.  470;  8.  C,  86  Am.  Rep.  540. 

[Omitting  minor  points.] 

But  we  think  there  was  error  in  granting  the  prayers 
of  the  defendant.  The  first  of  these  prayers,  as  con- 
strued by  the  court,  in  the  course  of  the  argument  of 
counsel  to  the  jury,  is  based  upon  the  theory  that  the 
plaintiini  could  not  recover,  notwithstanding  the  jury 
might  find  from  the  evidence  that  the  surface  water 
was  diverted  from  Its  natural  flow  by  the  elevation 
and  improvement  of  the  streets,  and  by  the  artificial 
gutters  and  drains,  whereby  such  surface  water  was 
colleoted  In  volume,  and  conducted  to  the  mouth  of 
the  sewer  opposite  the  adjoining  property  of  the  plaln- 
tiflli,  whence  it  could  not  escape,  except  by  flowing 
over  the  premises  of  the  plaintiffs,  **  If  the  jury  should 
find  that  the  cause  of  the  back-flow  of  the  water  was 
the  elevation  of  the  street,  and  that  said  culvert  was 
insniBoient  In  size  to  carry  off  all  of  such  water  In  times 
of  heavy  rain ;  provided  the  construction  of  the  cul- 
vert did  not  place  or  leave  the  said  property  in  a  worse 
condition  than  if  no  culvert  had  been  made  at  all." 
To  this  proposition  we  cannot  assent.  Reason  as  well 
as  authority  would  seem  clearly  to  oppose  It.  We 
folly  agree  with  Judge  Dillon  in  the  principle  stated 
by  him  in  section  1042,  vol.  2,  of  his  work  on  Municipal 
Ck>rporatlons.  In  that  section,  after  referring  to  the 
general  doctrine  that  the  municipality  is  not  bound  to 
protect  from  surface  water  those  who  msy  be  so  un- 
fortunate as  to  own  property  below  the  level  of  the 
street,  he  says :  *'  It  is  possible  there  may  be  no  middle 
ground,  but  we  are  unable  to  assent  to  the  doctrine 
that  by  reason  of  their  control  over  streets,  and  the 
power  to  grade  and  improve  them,  the  corporate 
authorities  have  the  absolute  and  unconditional  legal 
right  intentionally  to  divert  the  water  therefrom  as  a 
mode  of  protecting  the  streets,  and  to  discharge  it,  by 
artificial  means,  in  Increased  quantities,  and  with  col- 
leoted force  and  destruotiveness,  upon  the  property, 
periiape  improved  and  occupied,  of  the  adjoining 
owner."  Here  Bowery  street  runs  east  and  west  from 
the  month  of  the  sewer;  and  the  declivity  of  the  hill, 
along  the  side  of  which  that  street  is  made,  Is  to  the 
south.  The  natural  flow  of  the  surface  water  there- 
fore, as  shown  by  the  proof  and  the  plat  exhibited,  Is 
to  the  south.  But  this  natural  flow  has  been  inter- 
rupted by  the  elevation  of  Bowery  street,  on  the  south 
side  thereof,  and  the  water  has  been  concentrated  in 
a  gutter,  and  made  to  flow  to  the  mouth  of  the  sewer, 
opposite  the  property  of  the  plaintiffs,  on  the  north 
side  of  that  street.  If  then  It  be  true,  as  It  clearly  is, 
upon  unquestionable  authority  {Lynch  v.  Mayor,  76 
N.  Y.  60;  8.  C,  82  Am.  Rep.  271;  Byrnes  v.  Cohoes,  m 
N.  Y.  204;  O^Brien  v.  City  of  8t.  Ptiul,  26  Minn.  888; 
Iniiabitants  of  West  Orange  v.  Field,  87  N.  J.  Eq.  600; 
Ashley  v.  Port  Huron,  85  Mich.  296;  8.  C,  24  Am. 
Rep.  652;,  that  the  corporation  cannot  thus  divert  the 
flow  of  surface  water,  concentrate  It  In  volume  and 
force,  and  empty  it  upon  private  property,  without 
becoming  liable,  it  next  follows  that  there  Si  a  dut^ 


Incumbent  upon  the  corporation  to  provide,  by  ade- 
quate means,  for  passing  off  the  water  there  concen- 
trated in  volumes,  so  as  to  avoid  doing  damage  to 
private  property.  The  street  may  be  properly  graded, 
and  the  drains  properly  made,  but  the  sewer  made  for 
the  purpose  of  receiving  and  carrying  off  the  water 
cannot  be  said  to  be  skillfully  and  carefully  construc- 
ted, or  kept  In  repair,  if  from  any  structural  cause,  it 
be  insuffloleut  to  pass  off  the  water  flowing  to  It 
through  the  artificial  channels  provided.  If  It  be  true, 
as  alleged  and  shown  by  the  plaintiffs,  that  the  sur- 
face water  was  gathered  into  artificial  channels  or 
gutters,  and  made  to  flow  to  the  mouth  of  the  sewer, 
where  It  was  allowed  to  accumulate  in  large  quantities, 
and  thence  flow  back  upon  the  property  of  the  plain- 
tiffs, this  constituted  a  nuisance,  and  as  such.  It  was 
certainly  the  duty  of  the  defendant  to  remove  It,  and 
for  the  neglect  of  such  duty  the  defendant  Is  liable. 
For  as  was  said  by  the  Court  of  Appeals  of  New  York 
in  the  case  of  Noonan  v.  CUy  of  Albany,  79  N.  Y.  470; 
8.  C.,85  Am.  Rep.  540,  *'a  municipal  corporation  has 
no  greater  right  than  an  individual  to  collect  the  sur- 
face water  from  Us  lands  or  s  treets  into  an  artificial 
channel,  and  discharge  It  upon  the  land  of  another; 
nor  has  It  any  Immunity  from  legal  responsibility  for 
creating  or  maintaining  a  nuisance.'*  The  second 
prayer  granted  on  the  part  of  the  defendant  Is  obnox- 
ious to  the  same  objection  that  applies  to  the  first. 
The  plaintUEB,  and  those  under  w^om  they  claim,  had 
clearly  the  right  to  the  use  and  enjoyment  of  their 
property  in  any  reasonable  way,  and  for  any  reason* 
able  purpose,  and  to  make  any  alteration  or  new 
adaptation  therein  that  they  deemed  proper,  without 
thereby  subjecting  themselves  to  the  loss  of  protection 
to  their  property  from  wrongful  invasion  by  Inundation 
or  otherwise.  Hence  It  was  error  to  instmot  the  jury 
upon  certain  enumerated  facts,  in  respect  to  the  lower- 
ing of  the  cellar  floor  (as  was  done  by  granting  this 
prayer),  *'  that  the  plalntiflii  could  not  recover  for  any 
injury  to  said  house  caused  by  said  inflow  of  sur- 
face water  to  such  basement  or  cellar,  notwithstand- 
ing the  jury  might  find  that  the  grade  of  said  street, 
and  the  insufficient  size  of  said  culvert,  caused  the 
infiow  of  said  surface  water  to  said  basement  In  time 
of  heavy  rain.*'  If  the  injury  complained  of  was  sus- 
tained by  reason  of  the  backing  of  the  water  from  the 
mouth  of  the  culvert,  where  it  had  been  brought  in 
large  quantities  by  artificial  drains,  and  that  such 
backing  and  overflow  was  caused  by  the  defective  and 
insufficient  sewer  or  culvert,  and  would  not  have  oc- 
curred but  for  that  cause,  then  the  fact  that  the  fioor 
of  the  plaintiflSi*  cellar  had  been  lowered  afforded  no 
justification  to  the  defendant  for  the  defective  and 
Insufficient  sewer.  The  cause  of  the  Injury  was  the 
fault  of  the  defendant  and  not  of  the  plalntiflii. 

It  follows  from  what  we  have  said  in  regard  to  the 
two  prayers  granted  on  the  part  of  the  defendant, 
that  the  judgment  must  be  reversed  and  a  new  trial 
awarded. 

WILL-TESTAMENTARY  PAPER  -  OBLIGA- 
TION FOB  TRE  PAYMENT  OF  MONEY. 

MABTLAND  OOURT  OF  APPEALS,  APRIL  TERM,  1887. 

Cover  V.  Stem.* 
A  sesled  histrument  in  the  following  form:  '*  At  my  death, 
my  estate  or  my  executor  psy  to  July  Ann  Cover 
$8,000,  David  Engel,'*  and  subscribed  by  only  one  witness. 
Heldt  not  an  obligation  for  the  payment  of  money,  and 
not  a  valid  testamentary  paper. 

APPEAL  from  the  Circuit  Court  for  Carroll  county. 
The  case  Is  stated  in  the  opinion  of  the  court. 
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Jamea  A,  C.  Bond,  aud  Wm,  H,  ThomoB,  for  appel- 
Uut. 

Charles  B.  Roberta^  Attorney-General,  for  appellee. 

AiiYKT,  C.  J.  This  is  an  action  of  debt  brought  by 
the  appellant  agaiuBt  the  appellee  as  executor  of  David 
Engel,  deceased,  to  recover  the  sum  of  $3,000,  alleged 
to  be  due  and  owing  by  virtue  of  what  is  described  in 
the  declaration  as  a  writing  obligatory,  made  aud  de- 
livered by  the  appellee's  testator,  on  the  4th  day  of 
Sept.  1884. 

The  declaration  contains  several  counts,  all  founded 
upon  the  supposed  writing  obligatory;  and  which 
writing  was  filed  with  the  declaration,  and  by  agree- 
ment is  incorporated  in  and  made  part  of  the  declara- 
tion. The  appellee  demurred  to  the  entire  declaration, 
and  the  court  below  sustained  the  demurrer,  and  gave 
judgment  for  the  defendant.  It  Is  from  that  judg- 
ment that  this  appeal  Is  taken. 

The  instrument  declared  on  is  In  the  following  form : 
**Md.,  SepUmber  4, 1884. 

At  my  death,  my  estate  or  my  executor  pay  to  July 
Ann  Cover  the  sum  of  98,000. 

Witness:  Davib  Engsl,  of  P.  [skai^] 

CoLUiiBUS  Cover." 

It  is  contended  on  the  part  of  the  appellant,  that 
this  instrument  is  a  bill  obligatory,  and  imports  a 
legal  obligation  of  the  maker,  the  time  of  payment 
only  being  deferred  until  after  his  death,  when  his 
administrator  or  executor  was  directed  to  pay  the 
amount.  While  on  the  other  hand  it  is  contended  by 
the  appellee,  that  the  instmment  has  all  the  charac- 
teristics of  a  testamentary  paper,,  and  did  not,  in  any 
proper  sense,  create  a  legal  obligation  upon  the  maker, 
such  as  that  of  a  bond  or  single  bill. 

What  the  consideration  may  have  been  to  induce 
the  maker  to  pass  such  an  instmment  does  not  ap- 
pear. But  it  is  insisted  that  the  seal  to  the  instru- 
ment imports  a  sufficient  consideration  for  the  obliga- 
tion of  the  maker;  and  this,  as  a  general  proposition, 
is  certainly  true,  as  applied  to  bonds  and  deeds  gen- 
erally. But  still  the  question  here  is,  whether  the  in- 
strument declared  on  be  In  Its  nature  a  bill  obligatory, 
binding  and  conclusive  upon  the  maker,  or  whether  it 
be  a  mere  posthumous  disposition  of  $3,000,  part  of 
his  estate,  to  be  paid  by  his  executor  as  any  other 
pecuniary  legacy  given  by  the  testator. 

An  obligation  is  defined  to  be  a  deed  in  writing, 
whereby  one  man  doth  bind  himself  to  another  to  pay 
a  sum  of  money,  or  do  some  other  thing.  Shop.  Touch., 
tit.  Obligation,  p.  867.  The  same  definition  Is  given  in 
Com.  Dig.,  tit.  Obligation  (B)  and  in  Bacon*s  Abr., 
tit.  Obligation  (B).  It  Is  true,  no  precise  form  of 
words  is  necessary  to  create  a  bond  or  obligation. 
Therefore  any  memorandum  in  writing  under  seaL 
whereby  a  debt  Is  acknowledged  to  be  owing,  will 
obligate  the  party  to  pay;  for  it  is  said  that  any  words 
which  prove  a  man  to  be  a  debtor,  if  they  be  under 
seal,  will  charge  him  with  the  payment  of  the  money. 
Core*9  case.  Dyer,  2S6;  Shep.  Touch.,  868,  869.  870,  and 
Bac.  Abr.  Obligation  (B)  and  the  examples  there 
given  of  what  form  of  words  will  be  sufficient  to  create 
a  valid  obligation.  It  Is  however  laid  down  in  Bac. 
Abr.  Obligation  (B)  as  essentially  necessary,  to 
create  a  valid  obligation,  that  words  be  employed  to 
declare  the  intention  of  the  party,  and  which  must 
clearly  denote  his  being  bound;  *' because  such  obli- 
gation is  only  in  the  nature  of  a  contract,  or  a  security 
for  the  performance  of  a  contract,  which  ought  to  be 
construed  according  to  the  intention  of  tbe  parties'* 
In  other  words,  there  must  be  terms  employed  to 
create  a  debitwn  <ti  preaenti,  though  tbe  aolvendum 
maybe  in /utwro,  and  even  after  the  death  of  tbe  obli- 
gor. It  would  seem  to  be  clear,  that  the  relation  of 
debtor  and  creditor  must  be  created  and  subsist  in 


the  life-time  of  the  parties  to  tbe  instrument,  though 
the  time  of  payment  may  be  deferred  until  after  tbe 
death  of  one  of  the  partiee.  Shep.  Touch.  868,  869; 
Hannon  v.  State,  0  Gill,  446;  Carey  v.  Definie,  18  Md. 
1 ;  Story  Prom.  Notes,  8  27. 

Here  in  the  instrument  before  us,  there  are  no 
words  that  create  a  debitnm  in  preeenH ;  there  are  no 
words  that  create  the  relation  of  debtor  and  creditor 
in  the  life-time  of  the  parties  to  the  instrument:  but 
the  words  employed  simply  import  a  posthumous  dis- 
position of  a  part  of  the  estate  of  the  maker  of  the  in- 
strument, and  nothing  more. 

This  case  is  not  substantially  distinguishable  from  the 
case  of  Byers  v.  Hoppe,  61  Md.  206:  S.  C,  48  Am.  Rep. 
89.  In  that  case,  Hoppe,  the  writer  of  the  letter  to 
Ann  Byers,  the  party  to  whom  the  letter  was  addree. 
sed  and  delivered,  said :  "  Ann,  after  my  death,  yon 
are  to  have  $40,000;  this  you  are  to  have,  will  or  no 
will ;  take  care  of  this  until  my  death.*'  That  was  de- 
clared to  be  a  testamentary  paper;  and  the  only  real 
distinguishing  feature  between  the  paper  in  that  case 
and  the  paper  in  this  Is,  that  the  paper  in  the  former 
was  not  under  seal,  and  the  paper  in  this  case  Is. 
That  however  can  make  no  substantial  distinction  In 
determining  the  real  character  of  the  Instrument;  as 
wills  are  more  frequently  executed  under  seal  than 
otherwise.  Nor  can  the  fact,  that  the  instrument  was 
delivered  to  the  party  to  whom  payment  was  directed 
to  be  made,  change  the  real  nature  of  the  Instrument. 
For  the  principle  is  well  settled,  that  an  instmment 
may  be  in  the  form  of  a  deed,  signed,  sealed  and  de- 
livered as  such,  and  still  if  it  be  apparent  that  the 
party  intended  a  posthumous  disposition  of  his  prop- 
erty, the  Instrument  not  being  operative  until  after 
his  death,  such  instmment  will  be  regarded  as<  testa- 
mentary. 

A  will  Is  defined  to  be  any  instrument  whereby  a 
person  makes  a  disposition  of  his  property  to  take 
efifect  after  his  death.  By  the  terms  of  the  inntrument 
in  question,  the  $8,000  are  simply  directed  to  be  paid 
out  of  his  estate  by  his  exeutor.  No  language  oonld 
be  more  expressive  of  a  testamentary  purpose.  And 
this  court  has  declared  in  Carey  v.  Dennis,  13  Md.  17, 
adopting  the  language  of  Mr.  J  ustice  Bnller,  \uMaherg' 
ham  V.  VinoeiU,  2  Yes.  Jr.  281,  that  "  the  oases  have 
established  that  an  instrument  in  any  form,  whether 
a  deed-poll  or  indenture,  if  the  obvious  purpose  is  not 
to  take  place  till  after  the  death  of  the  person  making 
it,  shall  operate  as  a  wilL" 

It  is  urged  however  in  argument  that  as  the  instm- 
ment in  question  was  made  since  the  act  of  1884,  chap. 
283,  requiring  at  least  two  witnesses  to  bequesta  of 
personal  estate,  it  is  ineffectual  as  a  testamentary 
paper,  because  It  has  but  one  witness,  and  therefore 
it  should,  if  possible,  be  construed  to  have  effect  aa  a 
bond  or  obligation.  But  whether  the  instrument  ahall 
be  declared  a  valid  obligation,  or  to  have  a  teatamen- 
tary  character  only,  must  be  determined  from  the 
terms  and  provisions  of  tbe  Instrument  itself.  Carey 
V.  Dennis,  18  Md.  17.  We  have  shown  that  the  instm- 
ment has  not  the  essential  terms  to  create  a  deMtum, 
personally  binding  the  deceased  in  his  life-time;  and 
this  construction  cannot  be  affected  by  the  faot,  that 
the  Instrument  being  testamentary  in  its  character, 
must  fail  of  effect,  because  of  insufficient  witueaaea 
under  the  statute. 

It  follows  that  the  Judgment  of  the  court  below  moat 
be  affirmed. 

Judgment  affirmed. 


UNITED  STATES  SUPREME  COURT  -AB- 
STRACT. 

Statuts  of  frauds—accbptanob  and  dbuvxrt. 
-In  an  action  to  recover  the  value  of  certain  aeoiiri<- 


Digitized  by 


Google 


THE  ALBANY  LAW  JOUENAL. 


169 


ties.  Bold  under  a  verbal  ooiitraot  alleged  to  have  beeu 
made  with  defendant  personalij,  who  claimed  that  be 
entered  into  it  aa  representative  of  a  oorporation  of 
wbioh  be  was  trustee,  it  was  shown  that  in  pursusnoe 
thereof  plaintiff  banded  the  securities  to  a  third 
pirty,  treasurer  of  said  oorporation,  taking  his 
receipt,  reciting  a  condition  precedent  to  their  deliv- 
ery. Defendant^  when  advised  of  what  had  been  done 
with  the  secaritles,  made  no  objection ;  and  at  another 
time,  his  attention  being  called  thereto,  said,  "Tea; 
that's  all  right;''  and  again,  introducing  plaintiff  to  a 
friend  as  the  man  from  whom  he  had  the  securities. 
Heldt  not  sufficient  evidence  of  acceptance  and  deliv- 
ery to  take  the  contract  out  of  the  statute  of  frauds. 
In  order  to  take  the  contract  out  of  the  operation  of 
the  statute,  it  was  said  by  the  New  Tork  Court  of 
Appeals,  in  Marsh  v.  Rouse,  44  N.  Y.  048,  that  there 
must  be  '*  acts  of  such  a  character  as  to  place  the  prop, 
ertj  unequivocally  within  the  power  and  under  the 
exclusive  dominion  of  the  buyer  as  absolute  owner, 
discharged  of  all  lien  for  the  price.*'  This  is  adopted 
iu  the  text  of  BenJ.  Sales  (Bennett's  4th  Am.  ed.), 
9 179,  as  the  language  of  the  decisions  in  America.  In 
Shindlerv.  Houston,  IK.  Y.  261;  49  Am.  Dec.  316, 
Gardiner,  J.,  adopts  the  language  of  the  court  in 
PhiUipsv.  Bristolli,  2  Barn.  &  C.  611,  ''that  to  satisfy 
the  statute  there  must  be  a  delivery  by  the  vendor, 
with  an  intention  of  vesting  the  right  of  possession  in 
the  vendee,  and  there  must  be  an  actual  acceptance  by 
the  latter,  with  the  intent  of  taking  possession  as 
owner; "  and  adds:  **  This  I  apprehend  is  the  correct 
rule,  and  it  is  obvious  that  it  can  only  be  satisfied  by 
something  done  subsequent  to  the  sale  unequivocally 
indicating  the  mutual  intentions  of  the  parties.  Mere 
words  sre  not  sufficient.  Bailey  v.  Ogden,  8  Johns. 
421;  8  Am.  Dec.  609.  ♦  ♦  ♦  In  a  word,  the  statute 
of  fraudulent  conveyances  and  contracts  pronounces 
these  agreements,  when  made,  void,  unless  the  buyer 
should  ^accept  and  receive  some  part  of  the  goods.'  The 
language  is  unequivocal,  and  demands  the  action  of 
both  parties,  for  acceptance  implies  delivery,  and 
there  can  by  no  complete  delivery  without  accept- 
ance." In  the  same  case  Wright,  J.,  said:  **  The  acts 
of  the  parties  must  be  of  such  a  character  as  to  une- 
qalvocally  place  the  property  witbin  the  power  and 
under  the  exclusive  dominion  of  the  buyer.  This  is 
the  doctrine  of  those  oases  that  have  carried  the  prin- 
ciple of  constructive  delivery  to  the  utmost  limit. 
*  *  *  Where  the  acts  of  the  buyer  are  equivocsl, 
and  do  not  lead  irresistibly  to  the  conclusion  that 
there  baa  beeu  a  transfer  and  acceptance  of  the  pos- 
session, the  oases  qualify  the  inferences  to  be  drawn 
from  them,  and  hold  the  contract  to  be  within  the 
statute.  ♦  •  ♦  I  think  I  may  affirm  with  safety 
that  the  doctrine  is  now  clearly  settled  that  there 
most  not  only  be  a  delivery  by  the  seller,  but  an  ulti- 
mate aooeptance  of  the  possession  of  the  goods  by  the 
buyer,  and  that  this  delivery  and  acceptance  can  only 
be  evinced  by  unequivocal  acts  independent  of  the 
proof  of  the  contract."  This  case  is  regarded  as  a  lead- 
ing authority  on  the  subject  in  the  State  of  New  York 
and  has  been  uniformly  followed  there,  and  is  recog- 
nized and  supported  by  the  decisions  of  the  highest 
courts  iu  many  other  States,  as  will  appear  from  the 
note  to  the  case  as  reported  in  49  Am.  Dec.  816,  where 
a  large  number  of  them  is  collected.  So  in  Remick  v. 
Sandford,  120  Mass.  809,  816,  it  was  said  by  Devens,  J., 
speaking  of  the  distinction  between  an  acceptance 
which  would  satisfy  the  statute  and  an  acceptance 
which  would  show  that  the  goods  corresponded  with 
the  warranty  of  the  contrsot,  that  *Mf  the  buyer  ac- 
cepts the  goods  as  those  which  he  purchased,  he  may 
afterward  reject  them  if  they  were  not  what  they 
were  warranted  to  be;  but  the  statute  Is  satisfied. 


But  while  such  an  acceptance  satisfies  the  statute,  in 
order  to  have  that  effect,  it  must  be  by  some  unequiv- 
ocal act  done  on  the  part  of  the  buyer  with  intent  to 
take  possession  of  the  goods  as  owner.  The  sale  must 
be  perfected,  and  this  is  to  be  shown,  not  by  proof  of 
a  change  of  possession  only,  but  of  such  change  with 
such  intent.  When  it  is  thus  definitely  established 
that  the  relation  of  vendor  and  vendee  exists,  written 
evidence  of  the  contract  is  dispensed  with;  although 
the  buyer,  when  the  sale  is  with  warranty,  may  still 
retain  his  right  to  reject  the  goods  if  they  do  not  cor- 
respond with  the  warranty.  That  there  has  been  aii- 
Bcceptance  of  this  character,  or  that  the  buyer  has 
conducted  himself  in  r^Sftrd  to  the  goods  as  owner* 
is  to  be  proved  by  the  party  setting  up  the  contract." 
Mr.  Benjamin,  iu  his  treatise  on  Sales,  %  187,  says:  '*It 
will  already  have  been  perceived  that  in  many  of  the 
cases  the  test  for  determining  whther  there  has  been 
an  actual  receipt  by  the  purchaser  has  l>een  to  Inquire 
whether  the  vendor  has  lost  his  lieu.  Receipt  implies 
delivery,  and  It  is  plain  that  so  long  as  vendor  has  not 
delivered  there  can  be  no  actual  receipt  by  vendee. 
The  subject  was  placed  in  a  very  clear  light  by  Hol- 
royd,  J.,  In  the  decision  in  Baldey  v.  Parker,  2  Bam. 
&  C.  87 :  '  Upon  a  sale  of  specific  goods  for  a  specific 
price  by  parting  with  the  possession,  the  seller  parts 
with  his  lien.  The  statute  contemplates  such  a  part- 
ing with  the  possession,  and  therefore  as  long  as  the 
seller  preserves  his  control  over  the  goods  so  as  to  re- 
tain his  Hen,  he  prevents  the  vendee  from  accepting 
and  receiving  them  as  his  own,  within  the  meaning  of 
the  statute.'  No  exception  is  known  in  the  whole  se- 
ries of  decisions  to  the  proposition  here  enunciated; 
and  it  Is  safe  to  assume,  as  a  general  rule,  that  when- 
ever no  fact  has  been  proven  showing  an  abandonment 
by  the  vendor  of  his  lien,  no  actual  receipt  by  the 
purchaser  has  taken  place.  This  has  been  as  strongly 
insisted  upon  in  the  latest  as  iu  the  earliest  cases.  The 
principal  decisions  to  this  effect  are  referred  to  in  the 
note."  In  accordance  with  this,  the  rule  is  stated  In 
Browne  Stat.  Frauds,  S  817a,  as  follows:  **  Where  by 
the  terms  of  the  contract  the  sale  Is  to  be  for  cash,  or 
any  other  condition  precedent  to  the  buyer^s  acquir- 
ing title  in  the  goods  be  imposed,  or  the  goods  be  at 
the  time  of  the  alleged  receipt  not  fitted  for  delivery 
according  to  the  contract,  or  any  thing  remain  to  be 
done  by  the  seller  to  perfect  the  delivery,  such  fact 
will  be  generally  conclusive  that  there  was  no  receipt 
by  the  buyer.  There  must  be  first  a  delivery  by  the 
seller,  with  intent  to  give  possession  of  the  goods  to 
the  buyer."  Jan.  9,  1888.  Hinofi>man  v.  Lincoln, 
Opinion  by  Matthews,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

ARRBST  — DSTVNTION   OF  PROPXRTT  BT  OFFICSR  — 

liiABiUTY. —  An  officer,  making  an  arrest  for  viola- 
tion of  a  city  ordinance  in  beating  drums,  is  not  justi- 
fied in  detaining  the  drums  after  the  trial  without  an 
order  of  court,  even  though  he  has  reason  to  believe, 
and  does  believe,  that  the  arrested  party  will  Im- 
mediately use  the  drums  in  violailon  of  thesumeordi- 
nsnce.  The  principle  thus  contended  for  by  the  officer 
would  enable  him  to  detain  the  team  of  a  person  ar- 
rested for  too  fast  driving,  so  long  as  he  (the  officer) 
•believed  with  reason  the  owner  would  immediately 
repeat  his  offense  of  too  fast  driving  if  the  team  were 
restored  to  him.  An  officer  making  an  arrest  upon  a 
criminal  charge  may  also  take  from  the  prisoner  the 
instruments  of  the  crime,  and  such  other  articles  as 
may  be  of  use  as  evidence  upon  the  trial.  These  may 
not  be  confiscated  or  destroyed  by  the  officer  however 
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wlthont  some  order  or  Jadgment  of  a  ooart.  We  do 
not  find  any  aathority  or  reason  for  the  offioer*s  ren- 
dering any  judgment  in  the  matter.  He  holds  the  prop- 
erty, as  he  does  the  prisoner,  to  await,  and  snbjeot  to, 
the  order  of  the  oourt.  The  officer  having  taken  into 
his  possession  snob  articles  as  will  supply  evidence, 
**  holds  them  to  be  disposed  of  as  the  court  shall 
direct."  Bish.  Grim.  Pro.  211.  <'The  taking  of  things 
from  the  arrested  person  does  not  change  the  property 
in  them.  The  officer  holds  all  such  property  sub- 
ject to  the  order  of  court."  Id.  212.  Wharton,  in  his 
Criminal  Practice  (8th  ed.),  f  60,  says:  '* They  (the 
articles  taken  from  the  prisoner)  should  be  carefully 
preeenred  for  the  purposes  of  the  trial,  and  after  its 
close  returned  to  the  person  whose  property  they  law- 
fully are."  In  Spaulding  v.  Preston,  21  Yt.  0,  relied 
upon  by  the  defendant,  the  prisoner  was  committed 
for  trial,  and  the  officer  was  preserving  the  property 
(counterfeit  coin)  to  be  used  as  evidence  at  the  trial. 
The  court  held  that  the  officer  could  lawfully  retain 
them  for  that  purpose.  In  the  case  before  us,  it  is  not 
claimed  that  the  drums  were  detained  for  evidence. 
The  trial  was  presumably  long  over.  There  is  an  evi- 
dent difference,  also  between  articles  which  can  only 
have  an  unlawful  use,  like  counterfeit  coin,  and  arti- 
cles in  themselves  innocent  like  drums.  If  an  officer 
may  indefinitely  hold  the  former,  it  does  not  follow 
that  he  can  so  hold  the  latter.  Yet  in  the  former  case 
it  is  provided  by  our  statute  (Rev.  Stat.,  chap.  125, 
S 12),  that  all  such  contraband  articles  are  to  be  kept 
*'  by  the  direction  of  the  court  or  magistrate  having 
cognisance  of  the  case.**  Me.  Sup.  Jud.  Ct.,  Dec.  17, 
1887.    ThaUther  v.  Week9.    Opinion  by  Emory,  J. 

CaRRIBBS— BAGGAGE  —  MBBCHANDISIC.—  By  the  Sale 
of  a  ticket  to  a  passenger,  a  railroad  company  is  ren- 
dered liable  for  the  safe  transportation  of  the  passen- 
ger and  his  reasonable  personal  baggage,  but  not  for 
merchandise  delivered  by  the  passenger  as  baggage, 
without  clear  proof  of  an  agreement  to  that  effect.  A 
passenger  presenting  a  valise  to  the  baggage  master  in 
the  ordinary  way  to  l>e  checked,  represents  by  implica- 
tion that  it  contains  his  personal  baggage,  and  if  it  In 
fact  contains  merchandise,  he  is  guilty  of  such  legal 
fraud  as  to  absolve  the  carrier  from  liability  for  fail- 
ure to  transport  it.  Nor  Is  the  company  rendered 
liable  because  there  is  evidence  tending  to  show  that 
baggage  masters  at  other  stations  on  the  same  line  had 
previously  checked  the  same  valise,  with  a  knowledge 
of  Its  contents.  Me.  Sup.  Jud.  Ct.,  Dec.  17,  18b7. 
BlumenUuU  v.  Maine  Cent  R,  Co.  Opinion  by 
Emery,  J. 

UMITINO    LIABIIilTT    BY    8TIPI7I.ATION    ON 

TICKET.—  Where  a  limitation  is  inserted  in  a  railroad 
ticket,  limiting  the  liability  of  the  company  to  $100  in 
case  of  loss  of  baggage  checked  by  virtue  of  the  pur- 
chase of  said  ticket,  held^  that  said  limitation  is  not 
binding  on  the  purchaser  of  said  ticket  unless,  with  a 
knowledge  of  such  limitation,  he  agrees  to  It.  It  is 
perhaps  true  that  the  defendant  might,  by  a  special 
contract,  limit  its  liability  so  as  not  to  be  responsible 
in  case  of  loss  of  baggage  beyond  a  given  sum,  provided 
the  contract  was  a  reasonable  restriction.  In  this  case 
there  was  no  contract  on  the  part  of  the  plaintiff,  and 
no  knowledge  was  conveyed  to  her  of  any  intention  on 
the  part  of  the  defendant  to  limit  its  liability,  save 
and  except  what  the  ticket  itself  contained;  and  this 
was  not  read,  or  its  contents  made  known  to  the  plain- 
tiff. Can  this  be  called  or  implied  a  contract?  We 
think  that  before  the  plaintiff  can  be  bound  by  the 
declaration  in  the  ticket  for  transportation  on  a  pass- 
enger train,  the  restrictions  or  limitations  sought  to  be 
made  most  be  known  to  her,  and  she  must  have  ac- 
cepted the  tieket  with  a  full  knowledge  of  the  restric- 
tions contained  therein.  This  ticket  contained  a  blank 


for  the  signature  of  the  purchaser:  and  that  signature 
was  to  be  witnessed  by  some  one.  This  was  not  done 
in  this  case.  The  object  of  that  blank  space  being  left 
there  was  doubtless  that  the  attention  of  a  purchaser 
might  be  called  to  the  conditions  of  the  ticket,  and 
when  called  to  sign  it  he  would  then  know  itscontentsl 
This  would  constitute  a  contract  l>etween  them,  but 
without  it  there  would  be  no  contract,  and  no  restric- 
tion or  limitation  of  the  liability  of  the  company.  Tlie 
ticket  is  not  a  contract  of  itself  j  it  is  simply  evidence 
of  a  contract.  Lawson  Cent.,  S$  106,  107.  Before  the 
giving  of  this  ticket  there  was  nothing  said  l>etweeii 
the  parties  that  one  was  to  limit  his  liability  under 
certain  conditions  or  circumstances,  and  consequently 
the  ticket  could  not  be  evidence  of  a  contract  that  did 
not  exist.  Again  where  a  person  purchases  a  ticket, 
he  does  not  expect  that  thereby  he  is  making  a  con- 
tract limiting  the  liability  of  the  railroad  company, 
but  simply  that  he  is  receiving  a  check  showing  that 
the  fare  has  been  paid  over  the  line  to  the  place  of 
destination,  wherever  that  may  l>e.  Railroad  Co.  v. 
Campbell,  86  Ohio  St.  667;  Railroad  Co.  v.  Fraloff,  100 
U.  S.  24;  Railroad  Co.  v.  Roach,  85  Kan.  740;  12  Pac 
Rep.  93,  and  cases  there  cited.  Kan.  Sup.  Cu,  Dec.  10, 
1887.  Kamas  City,  etc  R,  Co.  v.  Rudebaugh.  Opin- 
ion by  Clogston,  C. 

CONRTirUTIONAX   LAW  —  IMPAIBINQ    CONTRACTS  — 
EXEMPTION  OF  HOMESTEAD  PURCHASED  WITH  PENSION 

MONEr.— A  homestead  purchased  with  pension  money, 
and  levied  upon  In  satisfaction  of  a  debt  contracted 
prior  to  such  purchase,  is  not  exempt  from  execution, 
under  a  statute  providing  for  the  exemption  of  pension 
money,  or  the  property  purchased  tlierewith,  and  that 
such  exemption  '*  shall  apply  to  debts  of  such  pen- 
sioners contracted  prior  to  the  purchase  of  such  home- 
stead.*'  Such  latter  provision  is  In  conflict  with  Const. 
U.  S.  art  I,  8  10,  which  declares  that  "  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts.** 
Iowa  Sup.  Ct.,  Deo.  15, 1887.  Foster  ▼.  Byrne,  Opinion 
by  Reed,  J. 

Criminal  law— adultert— proof  of  raps.—  On 
the  trial  of  an  Indictment  for  fornication  and  adultery, 
the  evidence  proved  the  offense  of  unlawful  oohmblta- 
tion  alleged;  and  also  that  the  prisoner  had  at  timee 
also  been  guilty  of  rape.  Held,  that  defendant  might 
be  convicted  of  the  offense  charged,  although  he  may 
have  been  guilty  of  rape  as  well.  Evidence  of  the 
moral  character  of  the  accused  is  competent  to  guide 
the  court  in  determining  the  punishment  to  be  im- 
posed. If  at  times  when  the  female  defendant,  from 
a  sense  of  shame  or  any  other  reason,  was  not  in  a 
yielding  or  complying  mood,  he  used  violence  and 
forced  her,  against  her  will,  to  yield  to  his  brutal  Inata, 
he  may  have  l>eeD  guilty  of  the  more  hetnone  eiime 
of  rape,  he  is  none  the  less  guilty  of  fornication  and 
adultery  in  bedding  and  cohabiting  with  her  in  the 
manner  testified  to  by  the  witnesses.  The  mistake  that 
he  commits  is  in  supposing  that  he  may  not  have  been 
guilty  of  fornication  and  adultery  in  the  habltoal 
illicit  intercourse  to  which  she  freely  and  voluntarily 
assented,  and  at  other  times  of  rape.  If  by  violence  be 
forced  her  to  yield  to  his  will.  Of  the  former,  the 
proof  of  his  guilt  seems  conclusive;  and  he  oannot 
evade  the  effect  of  this  indictment  by  admitting,  aa  be 
seems  to  do,  that  the  evidence  shows  that  he  la  gnllty 
of  the  latter;  he  may  be  guilty  of  both  offenses*  bnt  in 
this  indictment  he  and  his  co-defendant  can  only  bo 
convicted  and  punished  for  the  former.  N.  C.  Sap. 
Ct.,  Nov.  28,  1887.  StaU  v.  Summers.  Opinion  by 
Davis,  J. 

Easement— right  of  way— prescription. —  In  an 
action  for  obstructing  a  right  of  way  the  conrt  In- 
structed the  jury  that  a  private  way  might  oroas  a 
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paUio  roAd.  Heldf  that  thit  was  error,  aud  a  private 
way  cannot  be  obtained  by  prescription  across  a  public 
highway,  as  against  the  owner  of  the  soil.  Washb. 
Essem.,  U  188,  104;  Wait  Act.  &  Def.  685;  State  v. 
Jefooat,  llRich.  629;  Hamilton  y.  White,  6  N.  Y.  9. 
Besides  the  principles  upon  which  a  private  right  of 
way  may  be  prescribed  for  would  seem  to  exclude  this. 
Prescription  is  founded  upon  adverse  use  for  a  period 
of  at  least  twenty  years,  adverse  to  some  one  who  has 
the  right  to  object,  and  who  did  not  object.  Upon 
•aoh  use,  the  law  presumes  a  grant  from  the  former 
owner  arising  from  his  long  acquiescence.  To  give  this 
prescription  a  safe  foundation  however,  of  course  the 
former  owner  must  know  of  the  adverse  use,  and 
must  have  been  in  condition  to  have  opposed  it,  with 
the  right  to  do  so.  Now  in  the  case  of  a  public  high- 
way, every  citizen  has  the  right  to  be  upon  it,  and  to 
use  it  as  he  may  desire  — to  go  up  and  down  or  across 
it— and  we  do  not  see  how  using  a  public  highway  can 
be  adverse  to  the  rights  of  the  owner  of  the  soil  upon 
which  it  runs.  Evei^  one  has  the  right  to  be  there, 
because  it  is  a  public  highway,  and  the  owner  of  the 
soil,  even  if  he  knows  that  one  is  there,  has  no  right 
to  object,  and  his  acquiescence  cannot  be  properly 
ooustrued  into  an  acknowledgment  that  the  party  is 
there  by  virtue  of  some  prirate  claim,  to  which  be  is 
presumed  to  hare  assented,  and  which  may  ripen  into 
the  presumption  of  a  grant.  8.  C.  Sup.  C. ,  Dec.  12, 
1887.    Whaiey  v.  Stevens,    Opinion  by  Simpson,  C.  J. 

EyIDKNCB— SXCnON  of  human  body— DI8CBSTI0N 

ov  COUBT. —  In  an  action  for  damages  for  personal  in- 
juries, it  appears  that  the  wagon  in  which  plaintiff 
was  riding  was  run  Into  by  defendant's  wagon,  and 
plaintiff  was  thrown  out,  and  one  of  her  ribs  broken. 
Defendant,  to  contradict  certain  evidence  introduced 
by  plaintiff,  offered  to  show  the  exact  location  of  the 
ribs  in  the  human  system  by  means  of  a  section  of  a 
human  body.  Held,  that  such  an  exhibition  being 
unnecessary  and  offensive.  It  was  a  proper  exercise  of 
discretion  for  the  court  to  refuse  it.  Conn.  Sup.  Ct., 
Oct.  19,  1887.  Knowles  v.  CrainpUm,  Opinion  by 
Carpenter,  J. 

Gift  or  IjAND— B^nDKiros  TO  81TPP0RT.— In  a  suit 
for  an  aeoounting  by  a  ward  against  his  guardian,  who 
was  also  his  grandfather,  in  which  it  was  sought  to 
charge  the  guardian  with  the  income  of  certain  prop- 
erty alleged  to  have  been  giren  by  htm  to  his  children 
and  grandchildren,  including  complainants,  there  was 
eridenoe  that  defendant  placed  the  property  in  the 
bauds  of  two  sons  for  the  purpose  of  managing  it,  and 
paying  over  the  income  to  the  beneficiaries ;  that  the 
income  was  disbursed  to  defendant's  children  and 
grandchildren,  except  complainants,  the  amount 
coming  to  whom  was  paid  to  defendant  as  guardian, 
fle/d,  saffloient  evidence  to  support  a  finding  of  a  gift 
of  the  property,  and  that  complainants  were  entitled 
to  an  account  for  their  share  of  the  income.  The  great 
poUit  insisted  upon  in  the  argument  of  respondent's 
counsel  was  as  to  the  incompleteness  of  the  gift,  for 
the  want  of  delivery  of  the  thing  donated.  But  upon 
that  point  we  have  no  difficulty  at  all.  To  constitute  a 
valid  gift  there  must  be  the  intention  to  give  by  the 
donor,  acceptance  by  the  donee,  and  delivery  of  the 
article  given,  or  some  act  accepted  by  the  law  in  lieu 
thereof.  Code,  f  2667.  A  parent,  guardian,  or  friend 
may  accept  for  an  infant.  Id.,  S  2668.  Actual  manual 
delivery  is  not  essential  to  the  validity  of  a  gift.  Any 
act  which  indicates  a  renunciation  of  dominion  by  the 
donor,  and  the  transfer  of  dominion  to  the  donee,  is  a 
constructive  delivery.  Code,  8  2660.  But  going  out- 
side of  the  Code,  the  principles  announced  here  had, 
as  we  take  it,  been  settled,  by  decisions  both  by 
common-law  courts  and  courts  of  equity  long  prior  to 
the  adoption  of  the  Code.    It  has  been  held  that  a 


donatio  UUer  vivos,  as  distinguished  from  donatio  mortis 
oauso,  does  not  require  actual  delivery.  It  is  sufficient 
to  complete  a  gift  inter  vivos  that  the  conduct  of  the 
parties  should  show  that  the  ownership  in  the  chattels 
had  been  changed.  Florey  v.  Denny,  7  Exch.  688; 
Ward  V.  Audland,  16  Mees.  It  W.  862.  Again  where  a 
check  was  given  by  A.  to  B.,  and  presented  without 
delay,  the  iMiukers  had  sufficient  assets  of  A.,  but  re- 
fused payment  because  they  doubted  the  signature. 
The  next  day  A.  died,  the  check  not  having  been  paid. 
It  was  held  by  Sir  John  Stuart,  Y.  C.,  to  be  a  com- 
plete gift  ititer  vivos  of  the  amount  of  the  check,  and 
he  ordered  its  payment,  with  interest,  by  the  execu- 
tors of  the  donor.  Bromley  v.  Bmnton,  L.  R.,  6  Bq., 
276.  In  Grant  v.  Grant,  84  Beav.  628,  it  is  held,  that 
"  in  order  to  establish  the  fact  of  a  gift  of  chattels 
from  a  husband  to  his  wife,  there  must  be  clear  and 
distinct  evidence  corroborative  of  the  wife's  testi- 
mony. It  is  not  necessary  that  he  should  deliver  them 
to  a  trustee  for  his  wife.  It  is  sufficient  if  he  consti- 
tutes himself  a  trustee  for  her  by  making  the  gift  in 
the  presence  of  a  witness,  or  by  subsequent  statements 
to  a  witness  that  he  has  made  the  gift."  So  in  ii2^ 
parU  Pye,  Ex  parte  Dubost,  18  Yes.  140.  146,  Lord 
Eldon  held,  that  although  there  had  been  no  actual 
transfer  of  the  legal  Interest  in  the  property  to  trus- 
tees, yet  if  the  settler  had  constituted  himself  a  trus- 
tee for  volunteers  a  court  of  equity  would  enforce  the 
trust.  In  Wheatley  v.  Purr,  IKeen.  661,  H.  O.  directed 
her  bankers  to  place  $2,000  in  the  joint  names  of  her 
children,  J.  R.  W.,  M.  W.,  and  H.  W.,  and  her  own, 
as  trustee  for  her  children.  That  sum  was  accordingly 
entered  in  the  booics  of  the  bankers  to  the  account  of 
H.  O.,  as  trustee  for  her  said  children.  The  bankers 
gave  her,  as  such  trustee  for  the  children  named,  a 
promissory  note  for  the  amount,  with  interest,  aud 
she  gave  the  bankers  a  receipt  for  the  same.  Lord 
Laugdale,  M.  R.,  was  of  opinion  that  she  had  consti- 
tuted herself  a  trustee  forthe  plaintiffs,  her  children 
and  that  a  trust  was  completely  declared,  so  as  to  give 
them  a  title  to  relief.  These  cases,  and  a  number  of 
others  illustrating  this  principle,  will  be  found  in  the 
notes  to  Ellison  v.  Bllison,  1  White  k  T.  Lead.  Cas. 
£q.,  marg.  pp.  260-262.  Ga.  Sap.  Ct.,  April  21,  1887. 
JbuOain  v.  FouUain.    Opinion  by  Hall,  J. 

Landlord  and  tbnant— dutt  of  uindlobd  to 
RSPAIB— LATENT  DBFEOTS.— When  the  owncr  of  a 
building  divides  It  into  several  tenements,  which  he 
lets  to  various  tenants,  but  retaining  to  himself  con- 
trol of  the  halls  aud  stairways  for  the  common  use  of 
the  occupants,  and  those  having  lawful  occasion  to  be 
there,  he  is  bound  to  see  that  reasonable  care  and 
skill  ar^  exercised  to  render  the  halls  and  stairways 
reasonably  fit  forthe  uses  which  he  thus  invites  others 
to  make  of  them ;  and  he  is  responsible  for  any  Injuiy 
which  others,  lawfully  using  them  with  due  care,  sus- 
tain through  his  failure  to  discharge  this  duty;  but 
he  is  not  answerable  for  defects  which  do  not  render 
the  halls  or  stairways  reasonably  unfit  for  use,  or 
which  reasonable  care  and  skill  would  not  prevent. 
The  defendant's  testator  was  the  owner  of  a  four- 
story  building  in  Jersey  City,  divided  into  eight  tene- 
ments, which  he  let  to  as  many  families,  all  of  whom 
had  right  of  passage  to  and  from  their  respective  tene- 
ments by  means  of  the  common  halls  and  stairways. 
The  piaintiflii  were  tenants  of  four  rooms  on  the  sec- 
ond floor.  The  evidence  shows  that  the  plaintiff  Alice, 
while  going  down  the  flight  of  stairs  leading  from  her 
apartments  to  the  street,  caught  the  heel  of  her  boot 
in  the  oilcloth  on  the  stairs,  and  fell,  sustaining  the 
injury  for  which  this  suit  is  brought.  The  trinl  Jus- 
tice charged  the  Jury  that  **  the  point  was  whether 
there  was  a  tear  or  wear  or  defect  in  the  oilcloth,  and 
whether  that  threw  her  down.  If  they  were  satisfied 
of  defect  there,  then  they  should  render  their  verdict 
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for  damages ;  there  was  liability  on  the  part  of  the 
landlord  if  there  was  defect  iu  that  partionlar.*'  The 
jury  found  for  the  plaintiffs,  and  we  are  now  asked  to 
((rant  a  new  trial.  The  testimony  does  not  disclose 
any  contract  by  the  landlord  for  the  repair  of  the  de- 
mised premises,  and  consequently  he  is  not  to  be 
deemed  responsible  for  their  condition.  Mullen  v. 
Rainear,  46  N.  J.  L.  520.  But  we  think  that  under 
the  eTidence,  the  halls  and  stairways  should  not  be  re- 
garded as  part  of  the  demised  premises,  within  the 
scope  of  the  rule.  It  appears  to  have  been  the  under- 
standing that  the  landlord  should  retain  control  of 
these  portions  of  the  building,  lighting  the  halls  and 
ooTcring  the  floors  at  his  pleasure,  and  affording  to 
the  tenants  and  those  having  lawful  occasion  to  visit 
their  apartments  the  right  of  passage  to  and  fro.  With 
respect  therefore  to  the  halls  and  stairways,  the  land- 
lord was  under  the  responsibility  of  a  general  owner 
of  real  estate  who  holds  out  invitations  or  induce- 
ments to  other  persons  to  use  his  property.  Looney 
V.  McLean,  129  Mass.  88.  The  obligation  resting  upon 
such  an  owner  is  that  reasonable  care  and  skill  have 
l>een  exercised  to  render  the  premises  reasonably  fit 
for  the  uses  which  he  has  invited  others  to  make  of 
them.  Vanderbeck  v.  Hendry,  84  K.  J.  Law,  487,471; 
Francis  v.  Oockreil,  L.  R.,  6  Q.  B.  184,  601;  Beadman 
V.  Conway,  126  Mass.  874;  Looney  v.  McLean,  st«pra; 
Watkins  v.  Goodall,  138  Mass.  688;  Camp  v.  Wood,  76 
N.  Y.  92;  Edwards  v.  Railroad  Co.,  98  id.  246.  It  is 
plain  that  the  directions  given  to  the  jury  at  the  trial 
carried  tlie  responsibility  of  the  landlord  beyond  what 
the  law  will  warrant.  The  sole  conditions  of  his  lia- 
bility were  declared  to  be  a  defect  In  the  oilcloth,  and 
the  plaintiff's  being  thrown  down  by  reason  of  it. 
Although  the  testimony  was  conflicting  as  to  the  ex- 
istence of  any  noticeable  defect,  the  attention  of  the 
jury  was  not  called  to,  but  was  diverted  from  the 
important  Inquiries  whether  the  defect  was  of  such  a 
nature  as  to  render  the  stairs  not  reasonably  flt  for  the 
purpose  of  passage,  and  whether  the  landlord  had 
failed  to  exercise  reasonable  care  in  the  matter.  The 
case  also  presents  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  case,  for  she  testifies  that 
she  knew  of  the  defect  before  the  accident;  yet  this 
subject  also  was  ignored  In  the  charge.  A  new  trial 
should  be  granted.  N.  J.  Sup.  Ct.,  Nov.  26, 1887.  (70- 
loon  V.  ReiUy,    Opinion  by  Dixon,  J. 

MaSTEB    and     8BBVANT— train    DISPATOHVR   AND 

BNGINBBR.— A  tralu  dispatcher,  vested  with  the  power 
and  authority  of  moving  trains,  of  changing  thesched- 
ule  time,  or  making  new  schedules,  as  regards  the 
employees  engaged  in  moving  trains  is  a  *'  vice-prin- 
cipal," and  not  a  fellow-employee;  and  In  case  of  an 
injury  resulting  to  an  employee  in  consequence  of  his 
negligence,  the  company  is  liable.  Up<in  this  point 
the  authorities  are  numerous,  and  far  from  uniform. 
A  volume  might  be  written  npou  It  and  not  exhaust 
the  subject.  I  prefer  to  state  our  conclusions  with- 
out elaborating  them  to  any  considerable  extent.  The 
precise  question  is  whether  Sellers,  the  train  dis- 
patcher, was  a  fellow- workman  with  the  plaintiff 
within  the  meaning  of  that  rule  of  law  which  holds 
that  the  master  is  not  responsible  for  an  injury  re- 
ceived by  an  employee  caused  by  the  negligence  of  a 
co-employee  or  fellow-workman.  That  rule  rests 
upon  the  sound  principle  that  each  one  who  enters 
upon  the  service  of  another  takes  on  himself  all  the 
ordinary  risks  of  the  employment  In  which  he  en- 
gages, and  that  the  negligent  acts  of  his  fellow-work- 
men In  the  general  course  of  his  employment  are 
within  the  ordinary  risks.  Coal  Ck).  v.  Junes,  86Penn. 
St.  482..  To  constitute  fellow-servants,  the  employees 
need  not  be  at  the  same  time  engaged  in  the  same 
particular  work.    It  is  sufficient  if  they  are  in  the  em- 


ployment of  the  same  master,  engaged  In  the  same 
common  work,  and  performing  duties  and  servioes 
for  the  same  general  purpose.    The  rule  Is  the  same, 
although  the  one  injured  may  be  inferior  iu  grade, 
and  is  subject  to  the  direction  and  control  of  the  sa- 
perior  whose  act  caused  the  injury,  provided  tbey 
are  both  co-operating  to  effect  the  same  common  ob- 
ject.   Bridge  Co.  v.  Newberry,  96  Penn.  St.  246.  That 
we  have  repeatedly  held  that  a  **  mining  boss,"  under 
the  act  of  March  8,  1870,  is  a  fellow-workman  with  the 
miners,  and  that  the  mine-owners  are  not  responsible 
for  his  negligence.    Canal  Co.  v.  Carroll,  89  Penn.  8t. 
874.    This  however  Is  In  part  owing  to  the  fact  tliat 
the  duty  of  appointing  a  mining  boss  is  imposed  upon 
the  mine-owners  by  the  act  of  Assembly,  hence  the 
responsibility  of  the  latter  would  seem  to  cease  when 
they  had  exercised  due  care  In  the  selection  of  that 
person.    Be  that  as  it  may,  it  Is  well  stated  that  mere 
difference  in  rank  or  grade  does  not  change  the  rale. 
But  there  are  some  duties  which  the  master  owes  to 
the  servant,  and  from  which  he  cannot  relieve  him- 
self, except  by  performance.    Thus  the  master  owes 
to  every  employee  the  duty  of  providing  a  reasouablj 
safe  place  In  which  to  work,  and  reasonably  safe  in- 
struments, tools  and  machinery  with  which  to  work. 
This  is  a  direct,  personal  and  absolute  obligation,  and 
the  master  may  delegate  these  duties  to  an  agent,  and 
such  agent  stands  in  the  place  of  his  principal,  and  the 
latter  is  responsible  for  the  acts  of  such  agent.    And 
where  the  master  or  superior  places  the  entire  charge 
of  bis  business,  or  a  distinct  branch  of  it,  in  the  bands 
of  an  agent  or  subordinate,  exercising  no  discretion  or 
oversight  of  his  own,  the  master  Is  held  liable  for  the 
negligence  of  such  agent  or  subordinate.    Mullen  v. 
Steamship  Co.,  78  Penn.  St.  26;    Railroad  Co.  v.  Bell. 
112  id.  400.    It  is  very  plain  that  It  was  the  duty  of 
the  defendant  company,  as  between  said  company  and 
its  employees,  to  provide  a  reasonably  good  and  safe 
road,  and  reasonably  safe  and  good  cars,  locomotives 
and  machinery,  for  operating  its  road.    It  is  equally 
clear  that  it  was  its  duty  to  frame  and  promulgate 
such  rules  and  schedules  for  the  moving  of  its  trains 
as  would  afford  reasonable  safety  to  the  operatives 
who  were  engaged  in  moving  them.    This  is  a  direct, 
positive  duty,  which  the  company  owed  its  employees 
and  for  the  failure  to  perform  which  it  would  be  re- 
sponsible to  any  person  injured  as  a  oonaequenoe 
thereof*  whether  such  person  be  a  passenger  or  an  em- 
ployee.   It  would  be  a  monstrous  doctrine  to  hold 
that  a  railroad  company  could  frame  such  schedules 
as  would  inevitably,  or  even  prot>ably,  result  in  col- 
lisions and  loss  of  life.    This  is  a  personal,  positive 
duty,  and  while  a  corporation  is  compelled  to  act 
through  agents,  yet  the  agents,  in  performing  duties 
of  this  character,  stand  in  the  place  of  and  represent 
the  principal.    In  other  words,  they  are  vice-princi- 
pals.   If  it  be  the  duty  to  provide  schedules  for  the 
moving  of  its  trains  which  shall  be  reasonably  safe,  it 
follows  logically,  that  when  the  schedules  are  de- 
parted from,  when  trains  are  sent  out  without  a  sched- 
ule, such  orders  should  be  issued  by  the  company  as 
will  afford  reasonable  protection  to  the  employees  en- 
gaged in  the  running  of  such  trains.    I  am  not  speak- 
ing now  of  collisions  caused  by  a  disobedienoe  of  or- 
ders on  jbhe  part  of  conductors  and  engineers,  bat  of 
collisions  or  other  accidents,  the  result  of  obeying 
such  orders.    At  the  time  of  the  collision  referred  to, 
Wellington  Bertolotte  was  the  general  dispatcher  of 
the  defendant  company,  and  from  his  office  In  Phila- 
delphia had  the  general  power  and  authority  of  mov- 
ing the  trains.    In  this  he  was  not  Interfered  with  by 
the  company  or  any  one  else.    For  the  purpose  of 
sending  out  the  trains  he  wielded  all  the  power  of  the 
company.    He  could  send  a  train  out  on  schedule 
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time  or  he  ooald  hold  it  baolc.  He  oonld  obaiiKe  the 
Mhedale  time,  or  make  new  sehedules,  aa  the  exi- 
genoj  of  the  oate  required.  He  oould  seud  a  train  out 
without  sohednle,  and  direct  its  movements  from  his 
office  in  Pliiladelpbla.  When  he  issued  an  order,  the 
train  was  bound  to  move  as  he  directed.  The  engi- 
neer and  conductor  had  but  one  dutj,  and  that  was 
obedience.  In  Slater  v.  Jewett,  85  N.  T.  61,  the  late 
Chief  Justice  Folger  thus  dearly  stated  the  duties  of 
rmiiwajs  in  this  particular:  *Mt  Is  urged,  and  with 
reason,  that  clearly  arranging  and  promulgating  the 
general  time-Uble  of  a  great  railway  is  the  duty  and 
the  act  of  the  master  of  it,  and  that  when  there  is  a 
▼ariation  from  the  general  time-table  for  a  special  oc- 
oasion  and  purpose,  It  is  as  much  the  duty  and  act  of 
the<ma8ter,  and  he  Is  as  much  required  to  perform  it; 
that  it  is  the  duty  and  act  of  the  master  to  see  and 
know  that  his  general  time-table  is  brought  to  the 
knowledge  of  his  servants,  who  are  to  square  their  ac- 
tion to  it;  that  the  same  is  his  duty  and  act  as  to  a 
Tariation  from  it,  which  is  but  a  special  time-table; 
and  therefore  whomcTcr  he  uses  to  bring  those  time- 
tables to  the  notice  of  his  servants,  he  puts  that 
person  to  do  an  act  in  his  stead,  inasmuch  as  the  re- 
sponsibility is  upon  him  to  see  and  know  that  it  is 
done,  and  done  elTectually ;  and  that  if  instead  of  do- 
incit  in  person,  he  chooses  to  do  it  through  an  agent, 
that  agent  pro  hoc  vice  is  the  master,  and  he,  the  mas- 
ter, is  responsible  for  a  negligent  act  therein  of  that 
acent,  whereby  a  fellow-servant  of  theirs  is  harmed. 
This  mle  has  been  laid  down  in  repeated  cases  in  this 
ooart.'*  The  distinction  between  ageneral  dispatcher- 
one  who  has  theabsolute  control  of  all  the  trains  upon 
the  road— «nd  the  conductor  or  engineer  of  a  train  is 
manifest.  The  latter  have  the  duty  of  obedience. 
Their  business  is  to  run  their  trains  under  orders  from 
the  dispatcher,  and  If  an  employee  is  injured  as  the 
reanlt  of  their  negligence,  the  company  is  not  liable. 
Th^  are  in  the  same  common  employment,  and  are 
laboring  together  to  the  same  end,  under  orders  from 
soperlor  authority.  The  argument  for  the  plaintilT  in 
error,  if  carried  to  its  logical  conclusion,  would  wholly 
obliterate  all  distinction  between  railroad  employees, 
from  the  president  down,  as  they  may  all  be  said  to 
be.  In  one  sense,  in  the  same  common  employment, 
and  paid  by  the  same  corporation.  While  the  cases 
are  not  uniform  upon  this  subject,  the  weight  of  au- 
thority is  with  the  foregoing  views.  Tn  addition  to 
the  authorities  cited  we  may  refer  to  Flike  v.  Rail- 
road Co.,  68  N.  Y.  549;  Railway  Co.  v.  Henderson,  5 
Am.  &  Eng.  R.  Cas.  528;  McKinne  v.  Railroad  Co.,  21 
Id.  589;  McKunev.  Railroad  Co.,  17  id.  588;  Phillips 
T.  Railroad  Co.,  28  id.  453;  Phillips  v.  Railway  Co.,  64 
Wis.  475;  and  Washburn  ▼.  Railroad  Co.,  8  Head,  638. 
Against  these  authorities  we  have  only  Robertson  v. 
Railroad  Co.,  8  Am.  ft  Eng.  R.  Cas.  175,  and  Blessing 
T.  Railroad  Co.,  77  Mo.  410;  15  Am.  &  Eng.  R.  Cas. 
298.  These  cases  however  do  not  sustain  the  broad 
prineiple  contended  for  them;  and  if  they  did,  we 
woald  not  be  disposed  to  adopt  them  in  the  face  of  so 
much  respectable  authority  the  other  way.  Aside 
from  authority,  I  am  of  opinion  that  the  doctrine  we 
have  announced  is  founded  upon  the  better  reason, 
and  is  a  rale  both  valuable  and  necessary  for  the  pre- 
servation of  the  lives,  not  only  of  railroad  employees, 
bot  of  the  travelling  public  as  well.  Penn.  8np.  Ct., 
Oct.  8, 1887.    Lewis  v.  SUferL    Opinion  by  Pazson,  J. 

^NBOLiosNcs— Employ  BBS,  Liabilitt  Act— vic- 
ious HOB8B— RISK  VOLUNTARILY  INCURRED—"  WORK- 
MAN "—"PLANT,"  "DEPBCT"  IN  CONDITION  OP.— In 

an  action  to  recover  compensation  under  the  Bm- 
ployers' Liability  Act.  1880,  itappeared  that  the  plaintiff 
was  in  the  employment  of  the  defendant,  who  was  a 
wharfinger,  and  for  the  purposes  of  his  business  the 


owner  of  carts  and  horses.  It  was  the  duty  of  the 
plaintiff  to  drive  the  carts  and  to  load  and  onload  the 
goods  which  were  carried  in  the m.  Among  the  horses 
was  one  of  vicious  nature  ai^d  unfit  to  l>e  driven  even 
by  a  careful  driver.  The  plaintiff  objected  to  drive 
this  horse,  and  told  the  foreman  of  the  stable  that  it 
was  unfit  to  be  driven,  to  which  the  foreman  replied 
that  the  plaintiff  must  go  on  driving  it,  and  that  if 
any  accident  happened  his  employer  would  be  respon- 
sible. The  plaintiff  continued  to  drive  the  horse,  and 
while  sitting  on  his  proper  place  in  the  cart  was 
kicked  by  the  animal,  and  his  leg  was  broken.  Held^ 
by  Lord  Esher,  M.  R.,  Lindley,  L.  J.,  and  Lopes,  L.  J., 
sitting  as  a  Divisional  Conrt,  that  the  plaintiff  was  a 
**  workman  **  within  the  definition  of  section  8  of  the 
act.  Held,  by  the  majority  of  the  court.  Lord  Esher, 
M.  R.,  and  Lindley,  L.  J.  (Lopes,  L.  J.,  expressing  no 
opinion),  that  the  horse  which  injured  the  plaintiff 
was  *' plant"  used  in  the  business  of  the  defendant, 
and  that  the  vice  in  the  horse  was  a  **  defect  **  in  the 
condition  of  such  plant,  within  the  meaning  of  section 
1  of  the  act.  Held,  by  the  majority  of  the  court.  Lord 
Esher,  M.  R.,  and  Lindley,  L.  J.  (Lopes,  L.  J.,  dis- 
senting), that  upon  the  facts  a  Jury  might  find  the 
defendant  to  be  liable,  for  there  was  evidence  of  neg- 
ligence on  the  part  of  his  foreman,  and  the  circum- 
stances did  not  conclusively  show  that  the  risk  was 
voluntarily  incurred  by  the  plaintiff.  Thomas  v. 
Quartermaine,  18  Q.  B.  D.  886,  distinguished.  By 
Lopes,  L.  J.,  dissenting,  that  there  was  no  evidence 
for  the  Juiy  of  the  defendant's  liability,  inasmuch  as 
the  facts  showed  that  the  plaintiff,  with  full  knowl- 
edge of  the  risk  to  which  he  was  exposed,  had  elected 
to  continue  in  the  defendant's  employment.  19  Q.  B. 
D.  167.    Yarmouth  v.  Franoe, 


CORRESPONDENCE. 

KOLLB  PbOSKQUI  AND  8X0.  820,  CODS  OF  CiVIL  PBO- 
CBDUBX. 

Editor  of  the  Albany  Law  Journal : 

I  have  the  misfortune  to  differ  from  your  Judgment 
upon  two  important  points  referred  to  in  your  num- 
ber of  February  4. 

First.  With  regard  to  the  duties  of  a  district  attor- 
ney, you  have  certainly  made  a  mistake  in  saying  that 
the  '*  power  and  responsibility  of  entering  nolle  prose- 
qui  is  in  and  upon  the  district  attorney.**  The  statute 
explicitly  requires  the  approval  of  the  court  before 
any  9io//e  prosequi  can  be  entered  by  a  district  attor- 
ney. The  fact  that  the  rule  is  diflSerent  with  regard  to 
the  attorney-general  proves,  I  submit,  that  your 
learned  correspondent  is  in  error  in  saying  that  the 
*'  duties  of  the  district  attoiiiey  are  in  all  cases  those 
of  the  attorney-general  under  similar  circnmstances.*' 
I  differ  from  you  and  your  correspondent  upon  the 
main  question  involved,  as  to  whether  a  district  at- 
torney should  refuse  to  ask  for  a  conviction, 
or  argue  an  appeal  against  a  conviction,  simply 
because  he  cannot  see  that  the  law  covers  the  case  and 
authorizes  such  conviction.  If  the  district  attorney 
were  thoroughly  satisfied,  not  only  that  the  law  did 
not  cover  the  case,  but  that  the  facts  did  not  amount 
to  proof  of  some  guilt  which  ought  to  be  punished  by 
law,  a  somewhat  different  question  might  be  involved, 
though  even  in  that  case  my  own  clear  opinion  is 
that  the  duty  of  the  district  attorney  would  be  to 
state  for  the  guidance  of  the  court  the  provisions  of 
law,  statutory  and  other,  which  in  his  Judgment 
related  to  the  case,  and  to  set  forth  a  calm  and  clear 
analysis  of  the  facts,  leaving  the  responsibility  upon 
the  court  To  refuse  altogether  to  take  any  part  in 
the  argument,  or  to  help  the  court  in  any  way,  is  to 
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my  miud  a  very  plain  dereliction  of  duty.  But  when 
the  district  attoruej,  as  In  the  case  which  yon  com- 
ment upon,  Is  satisfied  that  the  accused  person  is 
guilty  of  a  great  offense,  but  Is  only  unable  to  construe 
the  law  as  inflicting  a  punishment  for  that  offense, 
the  case  is  still  more  clear,  and  he  ought  to  state  his 
view  of  the  law  fully  to  the  court,  to  aid  the  court  In 
every  way  by  collating  the  statutes  and  decisions,  and 
then  to  leave  the  responsibility  of  decision  upon  the 
judges  to  whom  it  tielongs.  It  Is  far  too  common  an 
opinion,  even  among  lawyers,  that  prosecutors  and 
the  people  at  large  have  no  rights  in  criminal  prose- 
cutions, that  all  the  rights  to  be  protected  are  on  the 
side  of  the  defense,  and  that  such  defense  should  be 
given,  not  only  the  benefit  of  every  reasonable  doubt, 
but  of  every  unreasonable  doubt.  There  could  notl>e 
a  better  illustration  of  the  danger  and  unwisdom  of 
the  theory  that  a  district  attorney  is  to  be  the  abso- 
lute judge  whether  the  prosecution  shall  be  continued 
or  not  than  has  been  afforded  In  Mr.  8emple*s  case, 
where  four  judges  upon  two  successive  arguments 
have  unanimously  held  that  the  law  was  the  very  re- 
verse of  what  Mr.  Semple  believed  it  to  be.  Need  I 
point  out  the  danger  which  would  be  involved  in  the 
precedent  if  Mr.  Semple's  action  should  l>e  fully  jus- 
tified. Criminals  already  are  far  too  apt  to  make 
themselves  secure  without  regard  to  the  courts,  by 
simply  fixing  the  district  attorney.  In  more  than  one 
case  however  grand  juries  and  courts  have  overruled 
district  attorneys,  and  have  forced  to  conTiotion 
against  the  wishes  of  a  corrupt  official.  But  If  honest 
and  sincere  district  attorneys,  like  Mr.  Semple,  are  to 
give  countenance  to  the  theory  of  the  absolute  con- 
trol of  district  attorneys  over  criminal  prosecutions, 
quite  irrespective  of  the  opinions  of  the  judges  as  to 
the  law,  and  of  juries  as  to  the  facts,  it  will  in  future 
be  impossible  to  distinguish  between  honest  and  dis- 
honest officials  of  this  class. 

Secondly.  With  regard  to  section  829  of  the  Code  of 
Civil  Procedure,  excluding  the  evidence  of  an  Inter- 
ested party  on  account  of  the  death  of  the  opposite 
party,  I  am  also  unable  to  agree  with  your  views.  I 
have  always  heartily  agreed  with  the  doctrine,  that 
where  both  parties  could  be  put  upon  the  witness 
stand,  the  court  and  jury  might  safely  be  trusted  to 
decide  between  their  conflicting  statements.  But 
where  one  party  is  dead,  it  is  almost  impossible  to 
provide  any  tests  upon  the  examination  of  the  ad- 
verse party,  which  will  make  it  safe  to  trust  his  evi- 
dence to  a  jury.  The  temptation  to  perjury  in  such  a 
case  is  obviously  great,  since  it  would  be  impossible 
to  secure  a  conviction  for  the  offense.  But  which  is 
of  more  Importance  than  even  to  protect  the  repre- 
sentatives of  deceased  parties  from  the  effects  of  per- 
jury, it  is  notorious  that  interested  parties  Indulge 
their  imag^inations  to  such  an  extent  when  there  is  no 
one  to  contradict  or  correct  them,  that  the  most  hon- 
est and  sincere  witnesses  will,  under  the  influence  of 
strong  self-interest,  relate  conversations  whith  they 
fully  believe  to  have  taken  place,  but  which  in  fact 
either  did  not  take  place  at  all,  or  are  incorrectly 
stated  upon  vital  points,  so  as  to  produce  an  entirely 
false  impression.  Indeed  not  one  person  in  ten,  how- 
ever honest  and  conscientious,  is  able  to  give  an  ac- 
count of  a  conversation  to  which  he  was  a  party  and  in 
which  he  had  a  strong  pecuniary  interest,  which  does 
not  produce  a  strong  impression.  The  supposed  rem- 
edy by  cross-examination  is  no  remedy  at  all  more 
than  once  in  twenty  times,  and  generally  results  in 
giving  an  opportunity  to  the  witness  to  improve  his 
original  statement  and  make  it  much  stronger  than 
It  was  before.  I  could  mention  well-known  instances 
in  which  interested  parties  have  narrated  a  succes- 
sion of  statements  absolutely  false,  known  by  them 


to  be  false,  and  confidentially  admitted  by  their  own 
counsel  to  be  utterly  false,  and  even  to  have  been  in 
vented  after  they  had  in  private  consultation  with 
their  counsel  stated  something  entirely  inconsistent 
therewith.  And  yet  these  witnesses,  after  being  sub- 
jected to  severe  examination  by  the  most  famous 
members  of  the  l>ar  in  this  State,  remained  entirely 
unshaken,  and  indeed  made  their  testimony  more 
dear  and  consistent  on  their  cross-examination  than 
they  did  upon  their  original  examination :  so  that  if 
the  adverse  party  had  not  been  alive  to  testify  in  op- 
position to  them,  no  human  being,  except  those  In 
the  secret,  could  have  seriously  questioned  the  truth 
of  their  statements,  and  no  jury  which  ever  was  im- 
panelled would  have  hesitated  to  gave  a  verdict  ac- 
cordingly. Yet  the  adverse  party  being  alive  and  able 
te  testify,  not  only  in  contradiction  of  these  state- 
ments, but  also  in  setting  forth  other  and  unoontra- 
dictable  facts  known  only  to  htm,  which  made  these 
statements  inconsistent,  has  been  able  to  convince  the 
jury  that  all  this  ingeniously-manufactured  evidence 
was  false.  The  al>olitiou  of  section  829  would  simply 
open  the  door  to  the  unlimited  plunder  of  widows  and 
orphans.  There  may  be  other  countries  which  are 
virtuous  enough  to  endure  such  a  strain  upon  justice, 
although  I  do  not  believe  it;  but  of  one  thing  I  am 
quite  certain,  and  that  Is  that  the  State  of  New  York 
has  not  yet  reached  that  height  of  moral  superiority 
which  fits  it  for  the  submission  to  juries  of  the  un- 
contradicted or  uncontradlctable  evidence  of  inter- 
ested witnesses  against  the  estates  of  deceased  p6«^ 

sons. 

Yours  obediently, 

Thomas  G.  Shsabmav. 
Nsw  York,  Feb.  U,  1888. 

Editor  of  the  Albany  Law  Journal: 

If  it  is  not  too  late  to  take  a  hand  In  the  dlsoassion, 
I  would  like  to  make  a  suggestion  regarding  the  **(/ase 
of  Mr.  Semple,'*  as  it  has  been  called  in  the  discussion 
in  your  columns. 

The  suggestion  is  this:  It  is  not  infrequently  the 
case  that  good  lawyers' think  they  have  a  good  case 
when  the  courts  decide  otherwise,  and  at  times  they 
think  they  have  no  case,  when  the  courts  decide-  that 
they  have. 

Inasmuch  therefore  as  the  courts  declare  the  law, 
and  the  opinions  of  the  attorneys  are  of  little  conse- 
quence as  against  actual  decisions  of  the  oourto.  It 
would  seem  to  be  the  duty  of  the  prosecuting  officers 
to  endeavor  to  sustain  the  decisions  of  the  courts,  be- 
cause if  the  law  upon  the  facts  found  says  a  person  is 
guilty,  that  person  is  guilty  notwithstanding  the  opin- 
ion of  the  prosecuting  officer  that  the  law  ought  not 
to  say  so. 

The  province  of  the  district  attorney  is  to  ssj  be- 
fore the  trial  or  at  the  trial  if  the  facts  do  not  seem  to 
warrant  a  verdict,  that  he  will,  by  leave  of  the  ooart, 
enter  a  nolle.  But  when  the  court  holds  the  facts 
proved  sufficient  to  warrant  a  verdict,  and  a  verdict 
is  found,  the  duty  of  the  prosecutor  is  to  endeavor  to 
sustain  the  court. 

As  I  understand  Mr.  Semple's  position,  he  dllTered 
with  the  court  below  (and  as  It  appears,  with  the  ap- 
pellate court)  as  to  the  law  of  the  case,  and  therefore 
wished  to  submit  to  a  reversal.  The  result  proved 
his  ignorance  of  the  law,  and  that  he  would  have  been 
wiser  to  have  done  as  one  of  our  former  judges  ad- 
vised me  when  I  was,  as  it  is  said  Mr.  Semple  now  is« 
'' rather  young.'*  His  advice  was  this:  "When  the 
court  stands  by  you,  you  stand  by  the  court.'* 
Yours  truly, 

SlTBSCRIBBB. 

Port  Richmond,  N.  Y.,  Feb.  17, 1888. 
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The  Albany  Law  Journal. 

ALBANTy  March  3,  1888. 


OURBBNT  TOPICS. 

TILLT  is  a  Tery  interesting,  and  so  far  as  we 
know,  a  novel  question  put  by  a  correspond- 
ent in  another  column,  concerning  the  payment  of 
a  bank  check  upon  a  false  indorsement.     The  exact 
question  is :  whether  the  payment  by  a  bank  of  a 
check  drawn  upon  it,  made  payable  by  the  drawer's 
mistake  to  a  wrong  order,  but  presented  by  a  per- 
son of  the  exact  name  of  the  designated  payee,  will 
protect  the  bank.     The  Journal  of  Commerce  an- 
swers this  in  the  negative,  upon  the  ground  that  it 
has  been  decided  that  a  payment  by  a  bank  to  a 
wrong  person  of    the  same  name — *Hhe  wrong 
John  Brown '^ — will  not  protect  the  bank.    This 
was  held  in  Graves  t.  American  Exchange  Bank^  17 
N.  Y.  207.     One  judge  dissented  in  that  case,  and 
it  has  been  severely  criticised  by  Mr.  Morse  in  his 
work  on  Banking.     We  do  not  know  that  such  a 
holding  is  wrong.     The  drawer  or  the  drawee  must 
lose;  the  drawer  was  not  at  fault,  and  so,  although 
it  is  hard  on  the  drawee,  he  should  lose.     But  that 
is  not  this  case.     This  is  not  the  case  of  a  payment 
to  **the  wrong  John  Brown."    The  payment  was 
to  a  person  exactly  answering  the  drawer's  written 
direction,  although  not  answering  his  intention. 
If  the  right  man  had  indorsed  the  check  in  his 
proper  name  and  presented  it,  he  could  not  have 
got  the  money.     How  can  the  drawee  dive  into  the 
mind  of  the  drawer  and  ascertain  his  intention, 
especially  when  there  is  nothing  to  put  him  on  his 
guard?    Is  not  the  drawer  estopped  by  his  mistake? 
We  are  inclined  to  think  so,  provided,  of  course, 
that  there  was  no  circumstance  of  suspicion  nor  any 
thing  calling  for  extraordinary  inquiry.  What  more 
had  the  drawee  a  right  to  demand  of  the  indorser  than 
identification  as  a  man  of  the  designated  name?  Sup- 
pose we  mean  to  draw  our  check  in  favor  of  Wil- 
liam B.  Astor,  but  instead  of  that  we  draw  it  in 
favor  of  Chauncey  M.  Depew ;  will  any  one  say  that 
the  bank  would  not  be  justified  in  paying  it  to 
Depew,  and  that  the  bank  rather  than  ourselves 
must  get  back  the  money  from  Depew?    We  are 
inclined  to  believe  that  it  is  a  fair  question  of  fact 
whether  the  bank  made  sufilcient  and  reasonable 
inquiry,  and  if  it  did,  that  the  drawer  and  not  the 
bank  must  suffer  the  consequences  of  the  drawer's 
mistake.     The  Graves  case  was  put  on  the  ground 
that  title  could  not  pass  without  indorsement  ac- 
cording to  the  drawer's  intention,  but  it  seems  to 
OS  that  where  the  drawer  has  made  a  mistake  he  is 
estopped  to  deny  the  validity  of  a  payment  in  ex- 
act accordance  with  his  apparent  intention.     The 
nearest  analogy  we  have  found  is  Lennon  v.  Bratn- 
ard,  86  Minn.  880,  of  which  the  syllabus  is  as  fol- 
lows: *' Where  a  draft  which  was  intended  for 
'C.  A.  R.*  was  erroneously  indorsed  payable  to 
Vol.  37  — No.  9. 


*C.  R.,*  and  was  shown  to  have  been  inclosed  in  a 
letter  duly  addressed  and  mailed  to  *  C.  A.  R.'  at 
his  place  of  business  in  a  distant  city,  but  miscar- 
ried and  was  never  received  by  him,  and  was 
fraudulently  indorsed  and  collected  by  a  stranger, 
Mdf  in  a  subsequent  action  to  recover  the  amount 
of  the  draft  by  the  true  owner,  that  in  the  absence 
of  any  identification  of  the  fraudulent  indorser,  or 
that  any  person  bearing  the  name  *C.  R.,*  so  in- 
dorsed, lived  in  or  received  his  mail  at  the  time  in 
the  city  to  which  the  letter  was  sent,  the  mistake 
in  the  original  indorsement  was  not  sufficient  to 
raise  an  issue  for  the  jury  upon  the  question  of 
plaintiff's  negligence,  and  a  verdict  was  properly 
directed."  The  court  said  that  there  was  no  evi- 
dence of  '*  mistake  or  carelessness  of  the  plaintiff," 
thus  implying  that  if  there  had  been,  the  result 
might  have  been  different 


Mr.  Edwin  F.  Palmer,  of  Vermont,  writes  to  us 
criticising  some  points  of  Mr.  Justice  Bowen's 
translation  of  the  passage  in  Virgil  about  Fame. 
Being  a  reporter  he  may  be  deemed  an  authority  on 
the  great  author  of  reports.  He  says  "  slumbering 
eye  "  is  exactly  contrary  to  the  sense  of  the  original, 
which  is  "Tot  vigiles  oeuliy*^  and  that  **  slumbering 
eye  "  does  not  accord  with  **  all- vigilant  ears"  and 
with  "  she  never  in  sweet  sleep  closes  her  eyes. "  He 
is  undoubtedly  right.  Therefore  read,  *'  sleepless  " 
or  '*  watchful "  eye.  Mr.  Palmer  continues:  **Lord 
Ooke  quoted  one  of  these  celebrated  lines  of  Virgil 
on  Fame,  in  describing  an  estate  in  abeyance.  In 
4  Kent  OonL  259,  is  the  following  note:  'And 
Lord  Coke,  in  Go.  Litt.  842b,  said  that  an  estate 
placed  in  such  a  nondescript  situation  had  the  qual- 
ity of  fame —  inter  nubila  caput.^  The  original  is, 
el  caput  inter  nvhila  eondU.  John  Locke  in  his 
treatise  on  the  Conduct  of  the  Understanding,  sec- 
tion 89,  quotes  line  175  as  follows:  '  To  these  latter 
one  may  for  answer  apply  the  proverb,  *  use  legs 
and  have  legs.'  Nobody  knows  what  strength  of 
parts  he  has  till  he  has  tried  them.  And  of  the 
understanding  one  may  most  truly  say  that  its  force 
is  greater,  generally,  than  it  thinks,  till  it  is  put  to 
it  '  Vires  que  aooquirit  eundo,*  The  line  quoted  by 
Coke  is  rendered  by  Lord  Justice  Bowen :  *  With 
her  forehead  touches  the  Heaven;'  and  the  line 
quoted  by  Locke,  thus:  '  And  she  gathers  speed  as 
she  flies.'  These  two  lines  in  their  English  dress 
hardly  have  any  application  to  the  subjects  treated 
by  Coke  and  Locke.  It  is  true  that  this  might  not 
be  a  complete  test,  but  I  submit  that  the  exact 
meaning  of  the  original  is  not  given  by  the  transla- 
tion." So  we  think,  and  we  would  suggest  for  the 
former,  "  she  hides  her  head  in  the  clouds,"  and 
for  the  latter,  '*and  she  gathers  strength  as  she 
flies,"  or  perhaps  better,  '*  and  her  stature  grows 
as  she  flies  " —  the  meaning  being  that  rumors  grow 
as  they  are  circulated. 


**  It  is  the  Law,  a  Story  of  Marriage  and  Divorce," 
is  the  title  of  a  yellow  naper-cpvered  book  which 
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we  have  been  particularly  requested  to  read  and 
**  notice.*'  We  have  read  it,  and  we  may  as  well 
state  at  once  all  there  is  good  in  it,  and  have  it  off 
our  mind.  As  an  explanation  of  the  way  in  which 
a  man  may  have  several  lawful  wives  at  once  it  is 
ingenious,  and  we  are  inclined  to  think  its  law  is 
sound:  It  is  fortified  by  foot-notes  of  statutes  and 
decisions.  But  this  explanation  is  confused  by  the 
plot;  it  might  much  better  have  been  made  in  the 
form  of  a  plain,  legal  treatise.  There  is  nothing 
new  in  it.  As  to  the  book  as  a  whole,  we  regard  it 
as  perfectly  absurd  and  detestable.  The  heroine 
was  married  at  twelve  years  of  age  to  her  uncle, 
and  at  the  age  of  eighteen  she  discourses  of  love  and 
marriage  like  a  metaphysician  and  a  physiologist, 
and  she  knows  pretty  much  all  knowledge.  She 
acquired  more  knowledge  of  the  law  of  marriage 
and  divorce  at  boarding  school  than  most  lawyers 
have  ever  dreamed  of.  There  is  another  woman 
who  marries  her  nephew,  much  younger  than  her- 
self. The  first  woman  was  on  the  point  of  falling 
in  love  with  this  last  man,  spite  of  her  marriage, 
and  because  she  had  a  secret  Illinois  divorce  in  her 
pocket,  but  she  overcame  her  passion,  and  stuck  to 
her  uncle  when  she  discovered  that  the  fellow  was 
flirting  with  his  elderly  aunt^  whom  he  marries. 
This  uncle  of  hers  has  another  wife  living,  but  the 
heroine  euchres  her  by  her  wonderful  knowledge 
of  the  law.  He  is  a  political  *'  boss,*'  and  knows 
Greek  and  quotes  Plato.  There  is  anotlier  biga- 
mous couple  in  the  book.  The  plot  is  extremely 
complicated,  and  it  is  not  worth  explaining.  The 
author  has  some  precious  notions  of  his  own,  which 
he  lugs  in  by  the  ears  —  and  he  has  plenty  of  room 
for  his  hold.  He  believes  that  **  temperance  fanat- 
ics" cause  drunkenness.  He  believes  that  Presi- 
dent Garfield  was  a  liar  and  that  the  Morey  letter 
was  genuine.  He  believes  that  it  is  very  common 
for  men  in  New  York  State  to  have  several  wives. 
He  believes  also  that  only  the  denizens  of  large  cit- 
ies are  good,  and  foully  abuses  the  inhabitants  of 
the  "rural  districts.**  He  does  not  believe  in  a 
**  personal  God.'*  The  chapters  of  this  strange  far- 
rago are  headed  with  goodly  morals  from  Proverbs, 
but  the  text  smacks  more  of  Solomon's  Song.  On 
the  whole  we  advise  our  readers  not  to  buy  it,  and 
our  copy  is  at  the  publisher's  service.  But  if  any 
of  our  readers  have  an  unholy  longing  for  such  a 
book  they  can  get  it  from  Belford,  Olarke  &  Co., 
Chicago  (of  course),  also  New  York. 


"We  feel  bound  to  chronicle  every  attempt  at'wit 
by  the  judiciary,  especittlly  by  those  dignified  per- 
sonages, the  English  judges.  The  unwonted  ap- 
pearance of  an  article  of  feminine  apparel  as  the 
subject  of  a  lawsuit  seems  to  inspire  them  with 
wanton  quips.  A  recent  ** bustle*'  case  gave  their 
lordships  an  excellent  opportunity.  Counsel  argued 
that  although  braided  wire  had  been  used  for  cush- 
ions, its  use  for  **  dress  improvers**  was  a  novelty 
capable  of  being  protected  by  a  patent.  There- 
upon Lord  Justice  Bowen,  at  the  very  moment,  per- 


haps, when  we  were  writing  a  tremendous  puff  of 
his  lordship's  exquisite  and  refined  translation  of 
Virgil,  remarked:  ''Then  you  say  that  there  is  a 
difference  between  a  pillow  on  which  you  put  your 
head  and  a  '  dress  improver '  on  which  you  put  an- 
other part  of  your  body.  '*  And  then  the  lord  chief 
justice  shyly  suggested:  ''  Surely  a  dress  improver 
is  in  the  nature  of  a  cushion.  If  one  may  say  so,  it 
is  in  the  nature  of  padding."  This  is  too  dreadful. 
We  hope  the  English  are  not  so  irreverent  as  to 
name  an  article  of  this  sort  after  their  gracious  and 
revered  sovereign,  as  has  been  done  in  this  country 
— **the  Frankie  C."  But  we  democrats  are  ex- 
tremely impudent.  There  is  a  pug  in  this  town, 
belonging  to  a  lawyer,  we  regret  to  say,  which  his 
owner  has  named  ''  Grover  Cleveland."  But  the 
master  of  the  rolls  is  just  as  naughty  as  these 
other  judicial  triflers.  In  WhUby  v.  Brochf  an 
action  for  an  injury  by  being  atruck  by  fire- 
works, it  was  contended  that  the  plaintiff  took 
on  herself  the  risk  by  going  to  the  exhibition. 
Then  the  master  of  the  rolls  said:  '*You  say 
that  the  lady's  legs  got  among  the  fireworka, 
their  case  is  that  the  fireworks  got  among  the 
lady's  legs."  All  this  we  derive  from  Oib§on^s 
Law  Nbte9,  The  master  of  the  rolls  seems  to  be 
** as  merry  as  a  grig" — whatever  that  may  be  — 
probably  '*  a  Greek,"  for  that  people  were  fond  of 
fun.  At  a  recent  banquet  to  Sir  Henry  James  by 
the  Coopers  Company  (they  ought  to  have  sung  a 
stave,  but  they  didn't)  the  lord  chancellor,  Lord 
Bramwell,  Mr.  Justice  Smith  and  Mr.  Justice  Charles 
being  present,  the  master  of  the  rolls,  in  replying^ 
to  a  toast  to  the  bench,  said:  '*  At  a  particular  pe- 
riod of  to-day,  and  at  a  particular  function  which  I 
am  told  a  learned  judge  has  said  is  not  luncheon, 
but  which  looks  extremely  like  it,  it  came  upon  me 
that  I  might  have  to  respond  for  this  toast  to-night. 
But  I  looked  up  and  saw  the  mournful,  imploring 
eyes  of  my  brother,  Mr.  Justice  Charles,  and  the 
threatening  athletic  arm  of  my  brother  Justice 
Smith,  which  seemed  to  say  to  me,  *  master,  to- 
night be  not  light  or  frivolous;  you  are  about  to 
represent  us,  be  dignified.'  I  thought  to  myself, 
twenty  years  hence,  when  you  are  as  old  as  I  am, 
you  will  know  that  a  person  who  is  always  dignified 
is  never  light  but  always  dull.  Dignity  is  dull. 
Notwithstanding  certain  things  that  you  may  have 
seen  in  certain  papers,  let  me  assure  you  that  through- 
out the  day  her  majesty's  judges  are  dignified.  Let 
me  also  tell  you  that  their  courts  are  always  dull. 
However,  I  resolved  upon  this  occasion  to  be  dig- 
nified, and  with  the  consequences  I  have  just  told 
you.  You  have  drunk  the  health  of  her  majesty's 
judges,  and  all  kinds  of  beautiful  things  have  beea 
said  to  you  of  them,  and  you  seem  to  have  accepted 
them.  All  I  can  say  is  that  with  those  beautiful 
things  I  entirely  agree  with  you,  but  considering 
that  I  am  one  of  the  judges  my  natural  modesty 
makes  it  difficult  for  me  to  go  on  and  say  that  I 
agree  with  them.  I  have  said  it  before,  and  I  say 
it  again  in  the  presence  of  my  young  colleagues, 
that  I  believe  we  are  all  you  say^  This  learned 
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gentleman  is  not  only  a  good  joker,  but  as  a  judge 
is  a  fit  successor  to  Jessel,  which  is  the  highest  praise 
that  could  be  bestowed. 


OibmfCa  also  tells  us  of  a  case  where  '^  an  old 
lady  in  North  Wales,  finding  the  walls  of  the 
town  in  which  she  was  living  placarded  over 
with  bills  representing  one  of  her  own  sex  in' a 
condition  of  extreme  undress,  tore  the  placards 
down  with  her  parasol.  The  theatrical  agent  sued 
her  for  damages.  She  paid  \l,  into  court,  and  the 
jury  found  that  this  was  adequate  compensation. 
The  agent  appealed  to  the  Queen^s  Bench  for  a  new 
trial.  Baron  Huddleston  inspected  the  bills  and 
refused  the  application.  The  jury,  he  said,  were 
quite  right.  The  placard  *  would  very  readily  con- 
vey the  idea  that  it  was  indecent.  Some  of  the 
figures  called  Nautch  girls  had  scarely  any  drapery 
at  all.'''  The  good  St.  Anthony  Comstock  should 
take  courage  from  this. 


NOTES  OF  CA8E8. 

IN  O* Barman^ 8  AdvCt  v.  LouimnUe  d  N.  B,  Co,, 
Kentucky  Court  of  Appeals,  Jan.  13,  1888,  it 
was  held  that  in  an  action  against  a  railroad  com- 
pany for  the  willful,  negligent  killing  of  a  brakeman 
in  the  employ  of  the  defendant,  it  was  shown  that 
the  immediate  cause  of  the  accident  was  the  forma- 
tion, during  the  trip,  of  sleet  or  ice  on  the  edge  of 
the  car,  where  deceased  was  compelled  to  stand 
while  handling  the  brake,  and  that  no  salt  or  sand 
with  which  to  remove  it  had  been  furnished  by  the 
company.  Held^  plaintifE  could  not  recover.  The 
court  said:  ''No  question  as  to  defective  machin- 
ery is  presented.  It  appears  from  the  petition  that 
the  night  was  '  cold  and  sleeting,*  and  we  must 
therefore  presume  that  the  ice  bad  formed  during 
that  night,  or  at  least  upon  that  trip.  Conceding 
that  at  that  season  of  the  year  (December),  and  in 
that  locality  where  the  accident  happened,  that  it 
was  the  duty  of  the  appellee  to  provide  its  trains 
with  a  proper  supply  of  salt  or  sand  to  be  used  in 
times  of  snow  or  ice,  yet  this  action  presents  no 
complaint  upon  this  score,  and  we  do  not  therefore 
decide  that  any  such  duty  rested  upon  the  com- 
pany. The  failure  complained  of  is  that  the  ice 
was  not  removed,  or  sand  or  salt  put  upon  it.  Cer- 
tainly, in  the  absence  of  averment,  we  will  not 
presume  that  in  this  latitude  it  was  the  duty  of  the 
company  to  provide  other  servants  than  the  brake- 
men  themselves  to  accompany  the  train  in  antici- 
pation of  unusual  weather,  and  remove  the  ice  or 
sleet  from  their  pathway  or  strew  it  with  salt  or 
sand.  One  entering  an  employment  assumes  all 
the  risks  ordinarily  incident  to  it.  The  increased 
dangers  of  railroading  arising  from  rain,  snow  and 
ice,  or  the  weather,  are  a  part  of  the  ordinary  risk 
incident  to  the  business.  To  hold  railroad  compa- 
nies liable  to  their  employees  on  account  of  dangers 


arising  from  the  elements  would  lead  to  the  run- 
ning of  trains  in  good  weather  only,  thus  seriously 
interfering  with  the  travel  and  business  of  the 
country.  We  are  inclined  to  think  that  it  was  the 
duty  of  the  deceased  to  provide  for  his  own  safety 
by  removing  the  ice,  or  putting  the  salt  or  sand 
upon  the  spot  where  he  had  to  stand  to  operate  his 
brake ;  but  whether  this  be  so  or  not,  the  danger 
was  one  ordinarily  incident  to  the  business;  snow 
or  sleet  was  likely  to  fall  at  any  time  during  its 
prosecution,  thus  adding  more  or  less  to  the  risk. 
The  train  might  start  upon  its  trip  when  the  day 
was  pleasant,  and  before  reaching  its  destination, 
and  during  the  following  night,  ice  and  snow  come, 
thus  increasing  the  ever-existing  danger  to  those 
operating  it.  Thus  it  seems  to  have  been  in  this 
instance,  and  the  deceased  when  he  entered  upon 
the  employment  knew  all  this,  and  must  be  held  to 
have  assumed  the  risk  as  one  ordinarily  incident 
to  it."  We  recollect  a  case  where  the  plaintiff 
claimed  that  the  railroad  ought  to  prevent  the 
ice  at  the  side  of  the  track,  but  without  success. 
See  28  Alb.  Law  Jour.  403 ;  Piquegno  v.  Chie,^  etc.. 
By.  Co.^  52  Mich.  40;  S.  C,  50  Am.  Rep.  248. 


In  Dwmger  v.  Oeary^  Indiana  Supreme  Court, 
Jan.  20,  1888,  it  was  held  that  where  land  is  con- 
veyed to  the  bishop  of  the  Roman  Catholic  church 
to  be  used  as  a  cemetery  for  the  interment  of  Cath- 
olics of  a  city  within  his  diocese,  and  the  land  is 
laid  off  into  lots  immediately  after  the  conveyance, 
and  is  consecrated  as  a  Catholic  cemetery  under  the 
laws,  and  by  the  rites  and  ceremonies  of  the  church, 
and  is  used  as  a  Catholic  cemetery  for  a  period  of 
years,  it  passes  under  the  dominion  of  the  church 
functionaries,  and  no  one  has  a  right  of  burial  in 
such  cemetery  unless,  imder  the  laws  or  polity  of 
the  church,  he  is  a  Catholic  in  good  standing  at 
the  time  of  his  death,  and  of  this  the  ecclesiastical 
authorities  are  the  exclusive  judges.  Elliott,  J., 
said:  **The  sepulture  of  the  dead'  has  in  all  ages 
of  the  world  been  regarded  as  a  religious  rite.  The 
place  where  the  dead  are  deposited  all  civilized  na- 
tions and  many  barbarous  ones  regard,  in  some 
measure  at  least,  as  consecrated  ground.  In  the 
old  Saxon  tongue  the  burial  ground  of  the  dead 
was  *  God's  Acre.'  One  who  buys  the  privilege  of 
burying  his  dead  kinsmen  or  friends  in  a  cemetery 
acquires  no  general  right  of  property ;  be  acquires 
only  the  right  to  bury  the  dead,  for  he  may  not  use 
the  ground  for  any  other  purpose  than  such  as  is 
connected  with  the  right  of  sepulture.  Beyond 
this  his  title  does  not  extend.  He  does  not  ac- 
quire, in  the  strict  sense,  an  ownership  of  the 
ground.  All  that  he  does  acquire  is  the  right  to 
use  the  ground  as  a  burial  place.  In  discussing 
this  subject  it  was  said  by  the  court  in  Page  v. 
SymondSy  63  N.  H.  17;  S.  C,  56  Am.  Rep.  481: 
*  Such  right  of  burial  is  not  an  absolute  right  of 
property,  but  a  privilege  or  license  to  be  enjoyed  so 
long  as  the  place  continues  to  be^  used  as^a  burial 
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ground,  subject  to  municipal  control,  and  legally 
revocable  whenever  the  public  necessity  requires. 
It  is  a  right  of  limited  use,  for  purposes  of  inter- 
ment, which  gives  no  title  to  the  land.  Craig  v. 
Church,  88  Peun.  St.  42;  S.  C,  82  Am.  Rep.  417; 
Windt  v.  Church,  4  Sandf.  Ch.  471.  A  grant  of  a  lot 
in  a  public  cemetery  is  said  to  be  analogous  to  the 
renting  of  a  pew  in  a  meeting-house,  and  the  right 
of  burial  in  a  public  burial  ground  in  some  respects 
resembles  the  right  of  a  pew  tenancy.  Jane$  ▼. 
Tatons,  58  N.  H.  462;  S.  C,  42  Am.  Rep.  602;  Shier 
▼.  Church,  109  Mass.  1-21;  Kincaid's  Appeal,  66 
Penn.  St.  411;  5  Am.  Rep.  877.'  To  the  cases 
cited  by  the  opinion  from  which  we  have  quoted 
may  be  added  Bichards  v.  Church,  82  Barb.  42,  and 
In  re  Church,  8  Edw.  Ch.  155.  It  may  therefore  be 
safely  affirmed  that  John  Geary  secured  nothing 
more  than  the  privilege  of  using  the  lot  set  apart 
to  him  as  a  burial  place,  for  so  far  there  is  neither 
doubt  nor  difficulty.  The  privilege  of  burial  which 
John  Geary  secured  was  not  a  general  one,  since 
by  the  express  words  of  the  deed  by  which  the 
ground  was  set  apart  for  a  cemetery  its  use  for  a 
burial  place  was  restricted  to  Catholics.  There  was 
in  the  deed  itself  a  clear  and  positive  limitation  to 
a  class,  and  the  courts  cannot  be  in  doubt  as  to  the 
class  intended  by  the  parties  to  the  deed.  It  can- 
not be  unknown  to  any  court  that  the  term  *  Catho- 
lics,' when  employed  by  Catholic  grantors,  as  it 
was  here,  in  a  deed  to  a  high  officer  of  a  great  and 
powerful  church  that  has  existed  for  many  centur^ 
ies,  means  members  of  the  Catholic  church  whose 
ecclesiastical  head  is  the  pope.  We  cannot  there- 
fore doubt  that  only  Catholics  had  the  right  of  in- 
terment in  the  cemetery  of  St.  Mary's,  even  if  we 
should  confine  our  view  to  the  words  of  the  deed." 


In  Appeal  of  Detrich,  Pennsylvania  Supreme  Court, 
Jan.  8,  1888,  a  husband  and  wife  had  been  bred  to 
farm  life,  and  she  had  sometimes  done  outdoor 
work.  He  was  a  tenant  farmer  of  limited  means, 
and  compelled  her  to  help  care  for  two  large  gar- 
dens, to  milk  five  cows,  and  to  churn  by  hand,  and 
tried  to  compel  her  to  do  field  work.  He  provided 
but  a  frugal  table,  though  as  good  as  the  average 
in  their  condition  in  life,  but  occasionally  scolded, 
and  she  suffered  some  hardships.  Held,  that  his 
conduct  did  not  afford  her  groimd  for  divorce  as 
for  ''cruel  and  barbarous  treatment,  endangering 
her  life."  The  court  said:  "She  says  in  her  testi- 
mony that  she  took  care  of  two  large  gardens;  had 
to  milk  five  cows  and  churn  by  hand,  besides  all 
the  work  of  a  farmer's  wife,  including  the  care  of 
a  young  child.  That  she  did  some  work  in  the 
garden  is  not  denied,  but  there  was  proof  that  she 
did  not  do  it  all.  It  may  be  conceded  that  her  life 
was  not  an  easy  one ;  that  of  a  farmer's  wife  seldom 
is.  There  are  many  women  who  could  do  it  with 
ease ;  there  are  many  others  who  could  not.  We 
must  look  at  the  situation  of  the  parties;  at  the 
manner  in  which  they  have  been  brought  up,  and 


the  amount  of  labor  they  have  been  accustomed  to 
from  childhood.     Both    libellant  and  respondent 
had  been  brought  up  to  farm  life,  and  trained  in  a 
school  of  hard  work  and  economy.     The  respond- 
ent had  not  only  been  accustomed  to  the  indoors  or 
household  work  of  a  farm,  but  sometimes  to  the 
outdoor  work  where  hands  were  scarce.    There  is 
no  evidence  that  she  ever  complained  to  her  hus- 
band that  her  work  was  too  heavy ;  on  the  con- 
trary, she  says  that  she  did  not.     She  did  say  she 
asked  for  a  little  girl  to  help  during  the  *  berry  sea- 
son,' but  in  this  site  was  contradicted  by  her  hus- 
band.    This  branch  of  the  case  amounts  to  but  lit- 
tle, and  may  be  dismissed.     It  is  plain  to  my  mind 
that  the  principal  ^evance  with  the  respondent 
was  that  her  husband  did  not  suppply  the  table 
with  sufficient  liberality.     This  allegation  rests  al- 
most entirely  upon  her  own  testimony,  and  she  is 
not  only  contradicted  by  her  husband  but  by  sev- 
eral witnesses,  work  people  and  others,  who  bad 
more  or  less  means  of  knowledge.    That  the  libel- 
lant provided  a  plain  table,  not  overloaded  in  any 
respect,  may  be  conceded ;  but  that  it  was  about  as 
good  as  the  average  farmer's  table  of  persons  of 
their  condition  in  life  is   fully  proved.      Philip 
Smith,  a  witness  called  for  the  respondent,  said: 
'  The  most  I  did  was  to  help  get  wood,  chop  wood 
—  summer  wood.     The  living  sometimes  was  bet- 
ter than  others  while  I  was  there.    Sometimes  we 
had  mush  and  milk  for  supper,  and  I  call  that  poor; 
we  had  mush  and  milk  for  supper;  we  had  potatoes, 
meat,  etc.,  for  dinner,  usually.     I  think  the  meat 
was  pickled  pork,  boiled  with  potatoes.    For  break- 
fast I  cannot  just  tell  what  we  generally  had ;  have 
forgotten.    The  living  was  satisfactory  to  me;   I 
never  made  any  complaints.    I  call  that  poor  living 
when  they  have  mush  and  milk  for  supper,  and 
pickled  pork  boiled  with  potatoes  for  dinner,  be- 
cause I  don't  like  them.     I  think  we  had  tea  and 
coffee  sometimes.'     This  is  not  a  luxurious  diet, 
but  we  must  remember  that  the  libellant  was  a 
young  tenant  farmer  of  limited  means;  was  proba- 
bly living  in  the  manner  to  which  he  had  been  ac- 
customed in  his  father's  house;  was  a  hard-work- 
ing, industrious  and  thrifty  man,  and  more  than 
usually  economical  in  his  habits.     The  foregoing, 
with  some  evidence  of   occasional  scolding   and 
fault-finding,  was  the  substance  of  the  libellant's 
case,  if  we  except  an  allegation  that  the  libellant 
would  not  allow  her  to  go  to  church,  and  treated 
her  family  coolly.     But  as  they  lived  together  bot 
three  months,  and  during  that  time  libellant  took 
her  to  church  at  least  once,  these  matters  are  of  lit- 
tle importance  in  the  case.    While  the  evidence 
discloses  some  disagreements  and  annoyances,  and 
perhaps  some  hardships  on  the  part  of  the  respond- 
ent, there  is  not  enough  to  justify  her  precipitate 
abandonment  of  her  husband.     The  marital  con- 
tract is  one  of  a  binding  and  solemn  character,  and 
it  is  no  light  reason  —  no  slight  faults  or  incompati- 
bility of  temper  —  which  will  justify  one  of  the 
parties  thereto  in  rescinding  it." 
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MASTER  AND  SERVANT ^  NEGLIGENCE -- 
ASSUMPTION  OF  RISK  —  PROMISE  TO 
REMEDY  DEFECT, 

gUPBEME  COUBT  OF  INDIANA,  DEQ  ST,  1887. 

IKBIANAPOUB  ft  8t.  L.  Rt.  Co.  T.  WaTSON. 

The  nicht-watchman  of  a  freight-yard  where  there  were 
manj  tracks  and  switches,  whose  duty  it  was  to  go  orer 
the  yard  at  all  hoars  of  the  night,  after  twloe  applying 
for  a  lantern  as  necessary  for  his  safety  and  receiving 
promises  of  one,  made  a  third  complaint,  and  was  told 
that  he  woold  be  lucky  if  he  got  one  in  a  month.  He 
testified  that  he  resumed  work  not  expecting  to  get  one 
within  a  month.  JTeld,  that  the  promises  were  not  definite 
enough  to  relieve  him  from  the  consequences  of  his  as- 
sumption of  the  risk. 

ACTION  by  WatsoD,  plaintiff,  to  reoover  for  per- 
sonal injuries   against  the   defendant   railroad 
oompany.    Defendant  appealed. 

J.  T.  Dye,  for  appellant. 

Shepiurdy  Elane  S:  MarHndcUCf  for  appellee. 

EiiLioTT,  J.  Stated  in  a  condensed  form,  the  ma- 
terial allegations  of  the  complaint  are  these :  The  ap- 
pellant maintained  a  freight-yard  near  the  city  of 
Indianapolis,  in  which  there  were  many  tracks  and 
switches,  osed  for  handling  locomotives  and  cars.  On 
the  15th  day  of  October,  1886,  the  appellee  was  in  the 
aervice  of  the  appellant  as  a  night-watchman.  His 
duties,  as  such  watchman,  were  to  go  aboat  and  over 
the  yard  >t  all  hours  of  the  night,  and  look  after  the 
property  of  his  employer,  and  to  wake  up,  at  the 
proper  times.  Its  employees.  The  appellant  knew  that 
It  was  necessary  that  the  watchman  should  be  provided 
with  a  light.  In  order  that  he  might  properly  discharge 
his  duties,  and  at  the  same  time  protect  himself  from 
danger, yet  the  appellant  refused  to  provide  alight. 
A  day  or  two  after  the  appellee  had  been  so  employed, 
he  notified  his  employer  that  it  was  necessary  for  him 
to  bare  a  light  In  order  to  discharge  his  duties  and  to 
protect  himself.  His  employer  promised  to  procure  a 
light  for  him  in  a  short  time,  and  requested  him  to 
oontinue  in  the  performance  of  his  duties.  Relying  on 
this  promise,  bedid  continue  in  the  appellant's  service, 
but  the  light  was  not  provided  as  promised.  On  the 
night  of  November  1,1882,  he  was  injured,  without 
any  fault  on  his  part,  while  In  th)&  discharge  of  his 
duties,  and  his  Injury  was  caused  by  the  wrong  and 
negligence  of  the  appellant  in  falling  to  provide  him 
with  a  lantern. 

The  fourth  instruction  given  by  the  court  read  thus : 
"  The  general  rule  Is  that  a  servant  who  before  he 
enters  the  service  knows  it  to  be  hazardous,  or  volun- 
tarily continues  his  service,  without  objection  or  com- 
plaint, when  he  has  such  knowledge,  Is  presumed  to 
contract  with  reference  to  the  state  of  things  as  they 
are  known  to  him;  and  If  he  knows  that  the  continu- 
ance of  such  service  exposes  him  to  constant  and  cer- 
tain danger,  the  servant  In  such  cases  takes  the  risks 
upon  himself,  and  In  case  he  suffers  Injury  thereby,  he 
waives  all  claims  for  damages  against  his  master  for 
such  injur7.  As  has  been  said  In  argument,  *the 
master  is  not  required  to  take  better  care  of  his  ser- 
vant than  he  takes  of  himself.*  **  Appellant's  counsel 
dissect  this  instruction,  and  seizing  on  the  words, 
**  without  objection  or  complaint,"  assail  it  as  errone- 
ous. This  course  cannot  be  successfully  pursued.  The 
instructions  must  be  taken  In  connection  with  the 
others  of  the  series,  and  cannot  be  considered  as 
standing  alone.  An  Instruction  is  not  to  be  judged  by 
taking  mere  fragments,  dislocated  from  thnir  proper 
connections,  nor  Is  one  instruction  to  be  taken  as 
complete  In  itaelf.    This  Instruction  must,  as  is  well 


settled,  be  taken  as  an  entirety,  and  in  connection 
with  the  others  referring  to  the  same  subject,  and 
Immediately  connected  with  it.  City  v.  Gctstoih  58 
Ind.  224;  Deig  v.  Morehead,  110  Id.  451. 

We  must  therefore  take  the  fourth  instruction  in 
connection  with  that  bearing  upon  the  same  subject, 
which  is  as  follows :  "  (6)  To  the  general  rule  I  have 
announced  In  relation  to  aservant  who  with  a  knowl- 
edge of  the  dangers  of  the  service  continues  in  It, 
there  Is  at  least  this  exception,  that  if  aservant  knows 
that  his  service  Is  dangerous,  and  that  he  has  not  been 
provided  with  proper  means  or  implements  for  the 
reasonably  safe  performance  of  the  duties  of  his  em- 
ployment, and  makes  complaint  to  his  master,  who 
promises  that  suitable  and  proper  Implements  shall  be 
provided  him  to  render  his  service  less  dangerous,  then 
such  servant  may  continue  In  the  service  a  reasonable 
time,  and  may  recover  for  an  Injury  sustained  by  him 
within  such  time.  If  on  account  of  the  master's  negli- 
gence in  failing  to  supply  the  means  of  avoiding 
danger,  the  In  jury  results:  provided  such  servant,  at 
the  time  of  the  lnjur7,  was  not  guilty  of  any  negli- 
gence which  contributed  to  produce  the  injury.  His 
care  must  be  also  proportioned  to  the  danger;  when 
the  one  Is  increased,  the  other  must  be  also.  Yet  all 
that  Is  required  is  ordinary  care  under  the  circum- 
stances of  the  case.  And  yon  must  determine  from 
the  evidence  in  the  case  what  would  be  a  reasonable 
time  within  which  he  might  contlnue.ln  the  master*8 
service  under  said  promise,  if  any  was  made,  and  also 
what  would  be  ordinary  care ;  that  is,  such  care  as  an 
ordinarily  prudent  and  cautious  person  would  exercise 
under  the  circumstances  of  the  case.  The  want  of  such 
care  is  what  the  law  terms  negligence." 

If  these  Instructions,  taken  together,  express  the 
law,  then  the  appellant  has  no  just  cause  of  complaint, 
even  though  the  Isolated  clause  which  counsel  detach 
and  assail  shonld  In  itself  be  regarded  as  an  inaccurate 
statement  of  the  law.  Our  conclusion  is,  that  when 
the  Instructions  are  so  taken,  they  express  the  law  as 
favorable  to  the  appellant  as  It  had  a  right  to  ask. 
The  first  of  these  instructions  does  not  assert  that 
those  employees  who  continue  In  the  master's  service, 
'*  without  objection  or  complaint,"  do  not  assume  the 
usual  risks  of  the  service.  It  simply  asserts  that  all 
who  do  continue,  **  without  objection  or  complaint," 
do  assume  the  risks  incident  to  the  service ;  but  It  by 
no  means  asserts  that  those  who  do  complain  and 
object  do  not  also  assume  those  risks.  Possibly  the 
instructions  standing  alone  may  be  Incomplete;  but  It 
cannot  be  justly  said  to  be  erroneous,  since  it  may  be 
true  that  all  who  continue  In  a  service  without  objec- 
tion do  assume  the  risks,  as  well  as  those  who  do  make 
the  objections.  But  however  this  may  be,  It  is  suflB- 
ciently  evident  that  the  fourth  instruction  Is  made 
complete  by  the  sixth,  and  there  is  therefore  no  avail- 
able error. 

The  next  step  takes  us  into  a  field  of  stubborn  con- 
flict There  are  authorities  holding,  that  where  the 
employee  objects  to  the  safety  of  the  appliances 
furnished  him,  the  employer  is  liable  If  the  employee 
is  injured  while  in  the  employer's  service,  and  within 
a  reasonable  time  after  urging  the  objection.  Manu- 
fcicturing  Co.  v.  MorrUsey,  22  Am.  Law  Reg.  574; 
Thorpe  y.  Railroad  Co,,  89  Mo.  660;  68  Am.  Rep.  120; 
2Thomp.  Neg.  1009.  A  careful  examination  of  the 
other  authorities  relied  on  by  appellee's  counsel  has 
satisfied  us  that  they  do  not  deolde'all  that  It  Is  asserted 
that  they  do.  In  Holmes  v.  Clarke,  6  Hurl.  A  N.  349, 
the  master  neglected  to  fence  a  dangerous  place,  as  an 
act  of  parliament  required  him  to  do,  and  a  servant 
was  awarded  a  recovery  for  injuries  caused  by  this 
negligence.  Leaving  out  of  consideration  the  element 
Introduced  by  the  positive  legislation,  although  It  Is 
by  no  means  clear  that  the  act  cf^arllament  did  not 
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exert  an  importaut  influence,  we  yet  conclude  that  the 
case  does  not  sustain  appellee's  position.  Railway  Co. 
V,  Lodte  (this  term.)  This  conclusion  we  rest  upon 
the  words  of  the  opinion  in  that  case,  cited  by  counsel : 
'*  Where  machinery  is  required  by  an  act  of  parliament 
to  be  protected,  so  as  to  guard  against  danger  to 
persons  working  it,  if  a  servant  enters  into  the  em- 
ployment when  the  machinery  is  in  a  state  of  safety, 
after  it  has  become  dangerous,  in  consequence  of  the 
protection  being  delayed  or  withdrawn,  and  com- 
plains of  the  want  of  protection,  and  the  master 
promises  to  restore  it,  but  fails  to  do  so,  we  think  be 
is  guilty  of  negligence,  and  that  if  any  accident  occurs 
to  the  servant,  he  is  responsible/'  The  promise  of  the 
roaster  formed,  it  is  obvious,  an  important  factor  in 
the  case,  and  exerted  a  controlling  influence  on  the 
judgment  of  the  court.  There  are  some  expressions 
in  Greene  v.  Railway  Co.,  81  Minn.  248;  S.  C,  47  Am. 
Rep.  785,  that  seems  to  support  the  appellee's  conten- 
tion, but  the  ultimate  decision  is  against  him.  It  was 
there  said :  "  If  the  emergencies  of  the  master's  busi- 
ness require  him  temporarily  to  use  defective  ma- 
chinery, we  fail  to  see  what  right  he  has,  in  law  or 
natural  justice,  to  insist  that  it  shall  be  done  at  the 
risk  of  the  servant,  and  not  his  own,  when  notwith- 
standing the  servant's  objection  to  the  maohineiy,  he 
has  requested  or  induced  him  to  continue  in  its  use 
under  a  promise  thereafter  to  repair  It."  At  another 
place  the  court,  in  speaking  of  the  general  rule,  asserts 
that  the  master  is  liable,  where  the  servant  gives  notice 
of  the  defects,  and  the  '*  master  thereupon  promises 
that  they  shall  be  remedied."  The  utmost  that  can  be 
deduced  from  the  case  under  immediate  mention  is 
that  the  servant  may  continue  in  the  service  a  reason- 
able time  after  the  promise  to  make  the  machinery  or 
appliances  safe,  and  that  if  he  Is  injured  within  that 
time  be  may  maintain  an  action.  The  cases  of  Kroy  ▼. 
Railroad  Co.,  82  Iowa,  857;  Qreenleaf  v.  Railroad  Co., 
83  id.  62;  Muldowney  v.  Railway  Co.,  39  id.  615;  Xutn- 
Uy  V.  CatiweU,  47  id.  169,  and  Way  v.  Railroad  Co.,  40 
id.  841.  do  not,  as  we  understand  them,  go  further  than 
to  hold  that  the  mastei  is  not  liable  where  the  servant 
continues  in  his  service  with  notice  of  its  danger,  un- 
less he  has  induced  the  servant  to  do  so  by  an  express 
or  Implied  promise.  In  Way  v.  Railroad  Co.,  supra, 
it  was  held  error  to  refuse  an  instruction  containing 
this  clause:  '*  If  a  brakeman  on  a  railroad  knows 
that  the  materials  with  which  he  works  are  defective, 
and  he  continues  his  work,  without  objection,  and 
without  being  induced  by  the  master  to  believe  that  a 
change  will  be  made,  he  is  deemed  to  have  assumed 
the  risks  of  such  defects.*'  This  we  think  implies  that 
thei*e  must  be  a  promise,  either  in  express  words  or 
arising,  by  fair  implication,  from  the  conduct  of  the 
master.  Going  back  to  the  case  of  Kroy  v.  Railroad 
Co.,  we  flnd  the  principle  upon  which  the  subsequent 
decisions  rest,  for  they  are  all  built  upon  that  case. 
It  was  there  said :  *' Another  important  modification 
of  the  liability  of  a  master  for  an  injury  to  an  em- 
ployee, which  is  sustained  by  an  almost  unbroken 
current  of  authority  in  this  country  and  in  England, 
is  that  if  a  servant  knows  that  a  fellow-servant  Is 
habitually  negligent,  or  that  the  materials  with  which 
he  works  are  defective,  and  continues  his  work  with- 
out objecting,  and  without  being  induced  by  his 
roaster  to  believe  that  a  change  will  be  made,  he  is 
deemed  to  have  assumed  the  risks  of  such  defects." 
This  ruling  certainly  does  not  sustain  the  appellee's 
contention  that  if  an  objection  and  protest  are  made 
the  master  becomes  liable.  The  case  of  Snow  v.  Rail- 
road Co.,  8  Allen,  441,  cannot  bo  reearded  as  in  point 
on  this  question,  nor  can  the  case  of  Car  Co.  v.  Barker, 
100  Ind.  181,  for  both  of  these  cases  simply  affirm  the 
general  rule,  that  it  Is  the  duty  of  the  roaster  to  pro- 
vide his  servants  with  a  safe  working  place,  and  with 


safe  machinery  and  appliances.  In  Patterson  v.  RaU' 
road  Co.,  76  Penn.  St.  9S6,  there  was  an  express  promise 
on  the  part  of  the  master,  and  that  fact  gives  a  con- 
trolling force  to  the  decision  there  made.  We  are  re- 
ferring to  Dr.  Wharton's  statement  that :  "  In  this 
country  the  exception  has  been  still  further  extended, 
and  we  have  gone  so  far  as  to  hold  that  a  servant  does 
not,  by  remaining  In  bis  master's  employ,  with  knowl- 
edge of  defects  in  machinery  be  Is  obliged  to  use,  as- 
sume the  risks  attendant  npon  the  use  of  such  ma- 
chinery, if  he  has  notified  the  employer  of  such  de- 
fects, or  protested  against  them  in  such  a  way  as  to  in- 
duce a  confidence  that  they  will  be  remedied."  Whart. 
Keg.  (1st  ed.),  1221.  If  it  were  conceded  that  this  is  a 
correct  statement  of  the  law,  still  it  would  not  supply 
a  premise  for  the  conclusion  that  an  objection  or  pro- 
test exempts  the  servant  from  the  general  pule  that  he 
assumed  the  risk;  for  it  is  implied  that  something 
must  be  done  by  the  master  to  Induce  the  belief  that 
the  defect  will  be  remedied,  and  it  is  difficult  to  con- 
ceive what  other  thing  than  a  promise,  express 
or  implied,  can  be  regarded  as  sufficient  to  induce  such 
a  belief.  We  find  on  examining  the  later  edition  of  Dr. 
Wharton's  book  that  he  adds,  to  what  is  copied  from 
the  earlier  edition  by  counsel,  these  words:  *'8noh 
confidence  being  based  on  the  master's  engagements, 
either  express  or  implied,"  and  that  he  modifies  the 
statement  In  other  respects.  Whart.  Neg.  (2d  ed.), 
1 220.  This  author  is  indeed  Inclined  to  condemn  the 
exceptions  to  the  general  rule,  even  as  he  states  It,  for 
he  says:  "  The  only  ground  on  which  the  exception 
before  as  can  be  justified  is,  that  In  the  ordinary 
coarse  of  events,  the  employee  supposing  the  employer 
has  righted  matters,  goes  on  with  his  work  without 
noticing  the  continuance  of  the  defect.  But  this 
reasoning  does  not  apply,  as  we  have  seen,  to  oases 
where  the  employee  sees  that  the  defect  has  not  been 
remedied,  and  yet,  deliberately  and  intelligently,  ex- 
poses hlmselfito  it."    Whart.  Keg.  (2d  ed.),  S  220. 

The  rule  which  we  regard 'as  sound  in  principle,  and 
supported  by  aathority,  may  be  thus  expressed :  The 
employee  who  oontinues  In  the  service  of  his  employer, 
after  notice  of  a  defect  augmenting  the  danger  of  the 
service,  assumes  the  risk  as  increased  by  the  defect, 
unless  the  master  expressly  or  impliedly  promises  to 
remedy  the  defect.  The  promise  of  the  master  is  the 
basis  of  the  exception.  If  the  promise  be  absent,  the 
exception  cannot  exist.  In  support  of  our  conclusion 
we  refer  to  these  anthorities.  RinaaeU  v.  TiUoUon,  140 
Mass.  201;  Lynch  v.  Mannfacturing  Co.,  9  N.  E.  Rep. 
728;  Halt  v.  Nay,  10  id.  807;  DusBell  v.  3fanif/actuWf>i]r 
Co.,  48  Me.  118;  77  Am.  Dec.  212.  218, and  authorities, 
note;  Railway  Co.  ▼.  Drew,  69  Tex.  10;  46  Am.  Rep. 
261 ;  Webber  ▼.  Piper,  88  Hun,  SS»;  88  Alb.  Law  J.  64; 
Btf^nsylvania  Co.  v.  Lynch,  90  III.  888;  Wood  Mast,  k 
Serv.  21 ;  Beach  Neg.  872.  The  rule  absolving  the  ser- 
vant from  the  assumption  of  risks  is  an  exception  to 
the  general  rule;  for  the  general  rule  is  that  the  ser- 
vant assumes  all  the  ordinary  risks  of  the  service 
he  enters.  There  must  therefore  be  some  ground 
for  the  exception,  and  the  only  solid  ground  that  oan 
be  found  is  the  Inducement  held  out  by  the  agreement 
of  the  master.  If  this  be  not  so,  then  an  employee  at 
his  first  entrance  Into  the  service  might  object  and 
protest,  and  successfully  claim  that  he  was  exempt 
from  the  perils  of  the  service.  Or  if  our  theory  be  not 
sound,  a  mere  complaint  or  objection  might  in  efltoot 
overthrow  the  general  rale,  and  this  would  result  in 
confusion  and  uncertainty.  We  can  see  no  way  to  hold 
that  the  servant  is  exempt  from  the  known  risks  of 
his  service,  where  there  is  no  express  or  implied  con- 
tract on  the  part  of  the  master,  without  completely 
nullifying  the  general  rule.  The  servant  Is  at  lll>erty 
to  quit  the  service,  and  If  he  remains  after  knowledge 
of  Its  danger,  he  assumes  the  risks,  even  though  be 
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may  objeot  or  complain,  unless  he  is  luduoed  to  ooii- 
tiDue  by  a  promise  of  the  master  to  remove  the  cause 
that  augments  the  danger;  since  if  this  be  not  true,  it 
must  be  true  that  any  objeotiouor  complaint,  made  at 
aoy  time,  will  absolve  him  from  the  risk,  and  this  oou- 
elusion  oannot  l>e  sustained.  As  the  exception  con- 
cedes and  tries  the  general  rule,  it  cannot  be  allowed 
to  destroy  it;  for  if  it  were  allowed  to  do  this,  it 
would  cease  to  be  an  exception.  Sweeney  ▼.  Envelope 
Co.,  101  N.  Y.  620;  8.  C,  54  Am.  Rep.  722. 

The  evidence  in  this  case,  as  counsel  concede,  shows 
that  a  lantern  was  essential  to  the  service  the  appellee 
nadertook  to  perform;  that  as  the  appellee  knew, 
without  the  lantern,  the  act  which  he  was  engaged  in 
performing  subjected  him  to  great  danger,  and  he  was 
injured  while  attempting  to  perform  it.  Nor  does  the 
counsel  for  the  appellant,  as  we  undersiand  his  argu- 
ment, contend  that  it  was  not  the  duty  of  the  com- 
pany to  provide  the  lantern,  nor  does  he  question  the 
authority  of  the  person  to  whom  the  appellee  made 
application  for  one  to  act  for  the  company  In  such 
eases.  The  central  position  assumed  Is  that  the  evi- 
dence does  not  show  any  promise.  This  is  the  ques- 
tion presented  to  us«  and  the  question  to  which  we  at 
this  point  limit  our  decision.  We  are  therefore  re- 
quired to  determine  whether  there  is  evidence  fairly 
supporting  the  verdict  on  this  subject,  and  In  doing  so 
we  must  take  that  which  the  Jury  deemed  credible 
and  trustworthy. 

[Omitting  this  question.] 

We  must  aflBrm  that  an  employee  who  continues  in 
the  employer's  service  after  he  has  acquired  knowl- 
edge of  its  great  and  immediate  dangers,  assumes  the 
risk,  unless  he  Is  Induced  to  continue  In  the  service 
by  a  promise,  express  or  Implied.  We  do  not  depart 
from  tbe  rule  that  an  employer  Is  bound  to  use  ordi- 
nary care  to  provide  a  safe  working  place,  and  safe  ap- 
pliances for  his  employees;  but  we  do  hold  that  the 
rule  oannot  apply  to  such  a  case  as  this.  The  rule  It- 
eelf  we  regard  as  firmly  settled.  Oar  Co.  v.  Parker, 
Bupra:  Krtieger  v.  RaUtoay  Co.y  HI  Ind.  61 ;  Iknnityl' 
vania  Co.  v.  WhUbomb,  id.  212.  It  Is  the  application  of 
the  rule,  as  made  by  the  appellee,  and  not  the  prin- 
ciple It  asserts,  that  we  deny.  The  rule  asserts  that 
the  maohtuery  and  appliances  mnst  be  kept  safe,  as 
against  those  who  do  not  know  of  their  unsafe  con- 
dition, but  does  not  apply  to  those  who  know  of  its 
unsafe  condition,  and  still  continue  In  the  service 
without  being  induced  to  do  so  by  the  employer's 
promise.  The  employee  has  a  right  until  he  acquires 
knowledge  of  danger,  or  by  reasonable  care  might  ac- 
quire such  knowledge,  to  act  upon  the  assumption  that 
hie  employer  wili  use  ordinary  care  to  provide  safe  ap- 
pliances; but  when  he  becomes  fully  Informed  of  the 
danger,  be  can  no  longer  act  upon  this  assumption. 
Knowledge  on  his  part  puts  an  end  to  his  right  to  as- 
snoie  that  the  master  has  done  his  duty.  It  is  maui- 
f'jst  that  one  who  knows  that  a  duty  has  not  been  per- 
formed, cannot  reasonably  assert  that  be  acted  upon 
the  assumption  that  It  had  been  performed.  The  case 
therefore  falls  within  the  rule  that  the  employee  as- 
sanaes  the  risk  of  all  the  dangers  of  which  he  has  knowl- 
edge. I^nnaylvania  Co.  v.  Whitcomb,  svpra ;  Rathoay 
Co.  T.  Dailey,  110  Ind.  75;  RaUway  Co.  v.  Stupdk,  106 
id.  1;  Umback  v.  RaUway  Co.,  88  id.  191. 

Where  there  is  a  promise  to  repair  which  Induces 
the  employee  to  continue  in  the  service,  then  doubt- 
less he  may,  for  a  reasonable  length  of  time,  rely  on 
the  promise,  and  continue  in  the  service,  unless  the 
danger  of  continuance,  without  a  removal  of  the  cause 
of  it,  is  so  great  that  a  reasonably  prudent  man  would 
not  assume  it.  Bonghv,  RaUway  Co.*  100  IT.  8.  215; 
Loonam  v.  Brockway  Co.,  8  Robt.  74;  Railroad  Co.  v. 
Jewed,  46  111.  9»;  CrMUon  v.  Keir,  1  Macph.  407.  Some 
of  tbe  oases  go  further,  and  assert  that  the  promise  of 


the  employer  exonerates  the  employee  entirely,  even 
though  the  continuance  In  the  service  is  known  to  him 
to  be  constantly  and  immediately  dangerous.  RaU" 
road  Co.  v.  OUdereleeve,  88  Mich.  183.  We  are  not  in- 
clined to  adopt  this  view.  Our  opinion  is  that  if  the 
service  cannot  be  continued  without  ooostant  and  Im- 
mediate danger,  and  the  danger  and  its  character  are 
fully  known  to  the  employee,  he  assumes  the  risk  If 
he  continues  In  the  service.  It  is  a  fundamental  prin- 
ciple in  this  branch  of  jurisprudence  that  one  who 
voluntarily  Incurs  a  known  and  Immediate  danger  is 
guilty  of  contributory  negligence,  and  we  are  unable 
to  perceive  why  a  promise  should  relieve  the  party  in- 
jured through  his  own  contributory  fault.  If  the 
danger  is  not  great  and  constant,  then  such  a  promise 
may  well  be  deemed  to  relieve  him;  but  where  It  Is 
great  and  Immediate,  and  Is  of  such  a  nature  that  a 
prudent  man  would  not  voluntarily  incur  It,  a  promise 
does  not  nullify  or  excuse  the  contributory  negligence. 
Even  If  there  be  a  promise  by  the  employer,  the  em- 
ployee must  not  subject  himself  to  a  great  and  evident 
danger,  since  this  he  cannot  do  without  participating 
in  the  employer's  fault.  The  community  have  an  in- 
terest In  such  questions,  and  that  Interest  requires 
that  all  persons  should  use  ordinary  care  to  protect 
themselves  from  known  and  certain  danger.  A  man 
who  brings  about  his  own  death,  or  seiious  bodily 
injury,  sins  against  the  public  weaL  All  must  use 
ordinary  care  to  avoid  known  and  Immediate  danger, 
although  it  is  not  the  assumption  of  eveiy  risk  that 
violates  this  rule.  When  the  line  of  danger,  direct 
and  certain,  is  reached,  there  the  citizen  must  stop; 
and  he  cannot  pass  It,  even  upon  the  faith  of  another's 
promise,  If  to  pass  it  requires  a  hazard  that  no  pru- 
dent man  would  Incur.  Proceeding  upon  a  somewhat 
different  line  of  reasoning,  other  courts  have  reached 
the  same  conclusion  as  that  to  which  we  are  led.  Ford 
V.  FUoMmrg  R.  Co.,  110  Mass.  240;  8.  C,  14  Am.  Rep. 
398;  Crichton  v.  Keir,  8%q)ra;  Couch  v.  SUel,  8  El.  & 
Bl.  402.  The  general  principle  which  rules  here  is 
strongly  Illustrated  by  the  cases  which  hold  that  a 
passenger  cannot  recover  for  an  Injury  received  while 
acting  in  obedience  to  the  directions  of  the  conductor 
In  whose  charge  he  is,  where  obedience  leads  to  a 
known  danger  which  a  prudent  man  would  not  volun- 
tarily incur.  Railway  Co.  v.  Plnchin,  18  N.  E.  Rep. 
077;  i^atZrood  Co.  v.  Carper,  id.  122.  If  the  rule  pre- 
vails in  such  oases,  much  stronger  is  the  reason  why  It 
should  prevail  In  a  case  like  this,  where  ordinary  care 
Is  required  of  employer  and  employee  alike,  while  In 
the  class  of  cases  referred  to,  the  highest  degree  of 
practicable  care  Is  required  of  the  carrier,  and  only 
ordinary  care  exacted  of  the  passenger.  It  is  probably 
true  that  the  promise  of  the  employer,  when  relied  on 
by  the  employee,  will  rebut  a  presumption  of  con- 
tributory negligence.  In  cases  where  the  danger  Is  not 
great  and  Immediate;  but  this  presumption  yields 
whenever  It  appears  that  the  employee  voluntarily  in- 
curs a  known  and  immediate  danger  of  so  grave  a 
character  that  it  would  deter  a  reasonably  prudent 
man  from  Incurring  it. 

In  the  case  before  us,  the  testimony  convincingly 
shows  that  the  appellee  knew  the  danger  he  encoun- 
tered, and  It  shows  also  that  It  was  so  great  and  Im- 
mediate that  a  prudent  man  would  not  have  assumed 
the  risk  It  created.  It  results,  that  even  if  it  were 
conceded  that  there  was  a  promise,  and  a  reliance  on 
It,  there  could  be  no  recovery. 

Reluctant  as  we  are  to  set  aside  a  verdict  which  has 
passed  the  scrutiny  of  a  learned  trial  court,  we  cannot 
do  otherwise  In  this  Instance. 

Judgment  reversed. 

[See  27M>rpe  v.  3fo.  Ac.  Ry,  Co.,  89  Mo.  660;  8.  C, 
59  Am.  Rep.  120,  and  note,  126;  Eureka  Co.  v.  Bass,  81 
Ala.  200;  8.  C.,  00  Am.  Rep.  152,  and  note,  157.— Ed.] 
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CONSTITUTIONAL  LAW—INTERSTATE  COM- 
MERCE-REQUIRING LOCOMOTIVE  ENGI- 
NEERS TO  BE  LICENSED. 

SUPREME  COURT  OF  THE  UNITED  STATES,  JAN.  80. 1888. 

Smith  t.  Statb. 
The  statate  of  Alabama  requiring  locomotive  englDeera  In 
that  State  to  be  examined  and  licensed,  by  a  board  ap- 
pointed by  the  goTemor  for  that  purpose,  Is  constitu- 
tlonaL 

IN  error  to  the   Sapreme   Coart  of  the  State  of 
Alabama. 

E,  L.  RtuaeU,  B,  B.  Boone  and  E.  M,  TToteon,  for 
plaintiff  in  error. 

T.  N,  McCleUan,  Attorney-General,  for  defendant 
in  error. 

This  is  a  writ  of  error  bringing  into  review  a  Jndg- 
ment  of  the  Sapreme  Coart  of  the  State  of  Alabama, 
affirming  a  Judgment  of  the  City  Coart  of  Mobile.  The 
proceeding  in  the  latter  oourt  was  apon  a  writ  of  haheM 
corpus  sued  ont  by  the  plaintiff  in  error,  seeking  his 
discharge  from  the  custody  of  the  sheriff  of  Mobile 
county,  in  that  State,  ander  a  commitment  by  a 
Justice  of  the  peace  apon  the  charge  of  handling,  engi- 
neering, driving  and  operating  an  engine  palling  a 
passenger  train  upon  the  Mobile  and  Ohio  Railroad 
used  in  transporting  passengers  within  the  county  of 
Mobile,  and  State  of  Alabama,  without  having  obtained 
a  license  from  the  board  of  examiners  appointed  by 
the  governor  of  said  State,  in  accordance  with  the  pro- 
visions of  an  act,  entitled  "An  act  to  require  locomo- 
tive engineers  In  this  State  to  be  examined  and  li- 
censed by  a  board  to  be  appointed  by  the  governor  for 
that  purpose,"  approved  February  28, 1887,  and  after 
more  than  three  months  had  elapsed  from  the  date  of 
appointment  and  qualification  of  said  board.  The 
plaintiff  in  error,  upon  complaint,  was  committed  by 
the  examining  magistrate  to  the  custody  of  the  sheriff 
to  answer  an  indictment  for  that  alleged  offense.  The 
ground  of  the  application  for  discharge  upon  the  writ 
of  Tiobeas  corpus  In  the  City  Court  of  Mobile  was,  that 
the  act  of  the  General  Assembly  of  the  State  of 
Alabama,  for  the  violation  of  which  he  was  held,  was 
in  contravention  of  that  clause  of  the  Constitution  of 
the  United  States  which  confers  upon  Congress  power 
to  regulate  commerce  among  the  States. 

Matthews,  J.  The  grant  of  power  to  Congress  in 
the  (constitution  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  it  is  conceded, 
is  paramount  over  all  legislative  powers  which.  In  con- 
sequence of  not  having  been  granted  to  Congress,  are 
reserved  to  the  States.  It  follows  that  any  legislation 
of  a  State,  although  In  pursuance  of  an  acknowledged 
power  reserved  to  it,  which  conflicts  with  the  actual 
exercise  of  the  power  of  Congress  over  the  subject  of 
commerce,  must  give  way  before  the  supremacy  of  the 
national  authority.  As  the  regulation  of  commerce 
may  consist  in  abstaining  from  prescribing  positive 
rules  for  its  conduct,  it  cannot  always  be  said  that  the 
power  to  regulate  Is  dormant  because  not  affirmatively 
exercised.  And  when  it  is  manifest  that  (Jongress  in- 
tends to  leave  that  commerce,  which  is  subject  to  its 
Jurisdiction,  free  and  unfettered  by  any  positive 
regulations,  such  Intention  would  be  contravened  by 
State  laws  operating  as  regulations  of  commerce  as 
much  as  though  these  had  been  expressly  forbidden. 
In  such  cases,  the  existence  of  the  power  to  regulate 
commerce  in  Congress  has  been  construed  to  be  not 
only  paramount  but  exclusive,  so  as  to  withdraw  the 
subject  as  the  basis  of  legislation  altogether  from  the 
States. 


There  are  manj  cases  however  where  the  acknowl- 
edged powers  of  a  State  may  be  exerted  and  applied  in 
such  a  manner  as  to  affect  foreign  or  inter-State  com- 
merce without  being  intended  to  operate   as  com* 
merclal  regulations.    If  their  operation  and  applica- 
tion in  such  cases  regulate  such  commerce,  so  as  to 
conflict  with  the  regulation  of  the  same  subject  by 
Congress,  either  as  expressed  in  positive  laws  or  im- 
plied from  the  absence  of  legislation,  such  legislation 
on  the  part  of  the  State,  to  the  extent  of  that  conflict, 
must  be  regarded  as  annulled.    To  draw   the  line  of 
interference  between  the  two  fields  of  Jurisdiction, 
and  to  define  and  declare  the  instances  of  unconstitu- 
tional encroachment,  is  a  Judicial  question  of  ten  of 
much  difficulty,  the  solution  of  which  perhaps  is  not 
to  be  found  in  any  single  and  exact  rule  of  decision. 
Some  general  lines  of  discrimination  however  have 
been  drawn  in  varied  and  numerous  decisions  of  this 
oourt.    It  has  been  uniformly  held,  for  example,  that 
the  States  cannot  by  legislation  place  burdens  upon 
commerce  with  foreign  nations  or  among  the  several 
States.    *' But  upon  an  examination  of  the  cases  in 
which  they  were  rendered,'*  as  was  said  In  Sherlock  v. 
Ailing,  93  U.  S.   99,  102,   ''  it  will  be  found  that  the 
legislation  adjudged  Invalid  imposed  a  tax  upon  some 
Instrument  or    subject  of  commerce,  or   exacted  a 
license  fee  from  parties  engaged  In  commercial  pur- 
suits, or  created  an  impediment  to  the  free  navigation 
of  some  public  waters,  or  prescribed  conditions  In  ac- 
cordance with  which  commerce  in  particular  articles 
or  between  particular  places  was  required  to  be  con- 
dupted.    In  all  the  cases,  the  legislation  condemned 
operated  directly  upon  commerce,  either  by  way  of 
tax  upon  its  business,  license  upon  Its  pursuits  in  par- 
ticular  channels,  or  conditions  for  carrying  It  on."  In 
that  case  it  was  held  that  a  statute  of  Indiana,  giving 
a  right  of  action  to  the  personal  representatives  of  the 
deceased  where  his  death  was  caused  by  the  wrongful 
act  or  omission  of  another,  was  applicable  to  the  case 
of  a  loss  of  life  occasioned  by  a  collision  between 
steamboats  navigating  the  Ohio    river,  engaged  in 
inter-State  commerce,  and  did  not  amount  to  a  regu- 
lation of  commerce  in  violation  of  the  Constitution  of 
the  United  States.    On  this  point  the  court  said  (p. 
103):    *' General  legislation  of  this  kind,  prescribing 
the  liabilities  or  duties  of  citizens  of  a  State,  without 
distinction  as  to  pursuit  or  calling,  is  not  open  to  any 
valid  objection  because  it  may  affect  persons  engaged 
in  foreign  or  iuter>  State  commerce.    Objection  might, 
with  equal  propriety,  be  urged  against  legislation  pre- 
scribing the  form  in  which  contracts  shall  be  authen- 
ticated, or  property  descend  or  be  distributed  on  the 
death  of  Its  owner,  because  applicable  to  the  contracts 
or  estates  of  persons  engaged  In  such  commerce.    In 
conferring  upon  Congress  the  regulation  of  commerce, 
it  was  never  intended  to  cut  the  States  off  from  legis- 
lating on  ail  subjects  relating  to  the  health,  life  and 
safety  of  their  citizens,  though  the  legMatlon  might 
Indirectly  affect  the  commerce  of  the  country.  Legisla- 
tion, in  a  great  variety  of  ways,  may  affect  commerce 
and    persons   engaged   In   it  without  constituting  a 
regulation  of  It  within  the  meaning  of  the  Constitu- 
tion.   *    *    *    And  It  may  be  said  generally  that  the 
legislation  of  a  State,  not  directly  against  commerce  or 
any  of   its  regulations,  but   relating  to  the   rights, 
duties  and  liabilities  of  citizens,  and  only  Indirectly 
and  remotely  affecting  the  operations  of  commerce.  Is  of 
obligatory  force  upon  citizens  within   Its  territorial 
Jurisdiction,  whether  on  land  or  water,  or  engaged  in 
commerce,  foreign  or  inter-State,  or  in  any  other  pur- 
suit."   In  that  case  It  was  admitted.  In  the  opinion  of 
the  court,  that  Congress  might  legislate,  under  the 
power  to  regulate  commerce,  touching  the  liability  of 
parties  for  marine  torts  resulting  in  the  death  of  the 
person  injured,  but  that  in  the  absence  of  such  legls- 
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latioD  bj  Coiig^ss,  the  statute  of  tbe  State  Kiving  suoh 
riffbt  of  action  constituted  no  encroachment  upon  the 
commercial  power  of  Congress,  although,  as  was  also 
said  (p.  103) :  '"  It  is  true  that  the  commercial  power 
conferred  by  the  Constitution  is  one  without  limita- 
tion. It  authorizes  legislation  with  respect  to  all  the 
subjects  of  foreign  and  inter-State  commerce,  the 
persons  engaged  in  it,  and  the  instruments  by  which 
it  ia  carried  on." 

The  statute  of  Indiana  held  to  be  valid  in  that  case 
was  an  addition  to  and  an  amendment  of  the  general 
body  of  tbe  law  previously  existing  and  in  force  regu- 
lating the  relative  rights  and  duties  of  persons  within 
the  jurisdiction  of  the  State,  and  operating  upon  them, 
even  when  engaged  in  the  business  of  inter-State  com- 
merce. This  general  system  of  law,  subject  to  be 
modified  by  State  legislation,  whether  consisting  in 
that  customary  law  which  prevails  as  the  common  law 
of  the  land  in  each  State,  or  as  a  code  of  positive  pro- 
visions expressly  enacted,  is  nevertheless  the  law  of 
the  State  in  which  it  is  administered,  and  derives  all 
its  force  and  effect  from  the  actual  or  presumed  exer- 
cise of  its  legislative  power.  It  does  not  emanate  from 
the  authority  of  the  National  Government  nor  flow 
from  the  exercise  of  any  legislative  powers  conferred 
upon  Congress  by  the  Constitution  of  theUnited  States, 
nor  can  it  be  implied  as  existing  by  force  of  any  other 
legislative  authority  than  that  of  the  several  States  In 
which  it  is  enforced.  It  has  never  been  doubted  but 
that  this  entire  body  and  system  of  law,  regulating  in 
general  the  relative  rights  and  duties  of  persons  within 
the  territorial  jurisdiction  of  the  State,  without  re- 
gard to  their  pursuits,  Is  8ul)ject  to  change  at  the  will 
of  the  Legislature  of  each  State,  except  as  that  will 
may  be  restrained  by  the  Constitution  of  theXJnited 
States.  It  is  to  this  law  that  persons  within  the  scope 
of  its  operation  look  for  the  definition  of  their  rights 
and  for  tbe  redress  of  wrongs  committed  upon  them. 
It  is  the  source  of  all  those  relative  obligations  and 
duties  enforceable  bylaw,  the  observance  of  which  the 
State  undertakes  to  enforcp  as  its  public  policy.  And 
It  was  in  contemplation  of  the  continued  existence  of 
this  separate  system  of  law  in  each  State  that  the 
Constitution  of  the  United  States  was  framed  and 
ordained  with  such  legislative  powers  as  are  therein 
granted  expressly  or  by  reasonable  implication. 

It  is  among  these  laws  of  the  States  therefore  that 
we  find  provisions  concerning  the  rights  and  duties  of 
common  carriers  of  persons  and  merchandise,  whether 
by  land  or  by  water,  and  the  means  authorized  by 
which  injuries  resulting  from  the  failure  properly  to 
perform  their  obligations  may  be  either  prevented  or 
redressed.  A  carrier  exercising  his  calling  within  a 
particular  State,  although  engaged  In  the  business  of 
inter-State  commerce,  Is  answerable  according  to  the 
laws  of  the  State  for  acts  of  nonfeasance  or  misfeas- 
ance committed  within  its  limits.  If  he  falls  to  de- 
liver goods  to  the  proper  consignee  at  the  right  time 
or  place,  he  is  liable  in  an  aption  for  damages  under 
tlie  laws  of  the  State  in  its  courts;  or  If  by  negligence 
in  transportation  he  inflicts  injury  upon  the  person  of 
a  passenger  brought  from  another  State,  a  right  of 
action  for  the  consequent  damage  is  given  by  the  local 
law.  In  neither  case  would  it  be  a  defense  that  the 
law  giving  the  right  to  redress  was  void  as  being  an 
unconstitutional  regulation  of  commerce  by  the  State. 
This  indeed  was  the  very  point  decided  In  Sherlock  t. 
^n/nflf,  above  cited.  If  it  is  competent  for  the  State 
thus  to  administer  justice  according  to  its  own  laws 
for  wrongs  done  and  injuries  suffered,  when  commit- 
ted and  Inflicted  by  defendants  while  engaged  in  the 
business  of  inter-State  or  foreign  commerce  notwith- 
standing the  power  over  those  subjects  conferred  upon 
Congress  by  the  Constitution,  what  is  there  to  forbid 
tbe  State,  in  the  further  exercise  of  the  same  juris- 


diction, to  prescribe  the  precautions  and  safeguards 
foreseen  to  be  necessary  and  proper  to  prevent  by 
anticipation  those  wrongs  and  injuries  which  after 
they  have  been  inflicted,  it  is  admitted  the  State  has 
powerto  redress  and  punish?  If  the  State  has  power  to 
secure  to  passengers  conveyed  by  common  carriers  in 
their  vehicles  of  transportation  a  right  of  action  for 
the  recovery  of  damages  occasioned  by  the  negligence 
of  the  carrier  in  not  providing  safe  and  suitable 
vehicles,  or  employees  of  sufficient  skill  and  knowl- 
edge, or  in  not  properly  conducting  and  managing  the 
act  of  transportation,  wliy  may  not  the  State  also  im- 
pose, on  behalf  of  the  public,  as  additional  means  of 
prevention,  penalties  for  tbe  non-observance  of  these 
precautions?  Why  may  it  not  define  and  declare  what 
particular  things  shall  be  done  and  observed  by  such 
a  carrier  in  order  to  insure  the  safety  of  the  persons 
and  things  ho  carries,  or  of  the  persons  and  property 
of  others  liable  to  be  affected  by  them  ? 

It  is  that  law  which  defines  who  are  or  may  be  com- 
mon carriers,  and  prescribes  the  means  they  shall 
adopt  for  tbe  safety  of  that  which  is  committed  to 
their  charge,  and  the  rules  according  to  which,  under 
varying  conditions,  their  conduct  shall  be  measured 
and  judged;  which  declares  that  the  common  carrier 
owes  the  duty  of  care,  and  what  shall  constitute  that 
negligence  for  which  he  shall  be  responsible. 

But  for  the  provisions  on  the  subject  found  in  the 
local  law  of  each  State,  there  would  be  no  legal  obliga- 
tion on  the  part  of  the  carrier,  whether  ex  contractu  or 
ex  delicto,  to  those  who  employ  him  ;  or  if  the  local 
law  is  held  not  to  apply  where  the  carrier  is  engaged 
in  foreign  or  inter-State  commerce,  then  in  the  absence 
of  laws  passed  by  Congress  or  presumed  to  be  adopted 
by  It,  there  can  be  no  rule  of  decision  based  upon 
rights  and  duties  supposed  to  grow  out  of  the  relation 
of  such  carriers  to  the  public  or  to  individuals.  In 
other  words,  if  the  law  of  the  particular  State  does  not 
govern  that  relation,  and  prescribe  the  rights  and 
duties  which  It  Implies,  then  there  is  and  can  be  no  law 
that  does  untH  Congress  expressly  supplies  it,  or  i^ 
held  by  implication  to  have  supplied  it,  in  cases  within 
its  jurisdiction  over  foreign  and  Inter-State  commerce. 
The  failure  of  Congess  to  legislate  can  be  construed 
only  as  an  intention  not  to  disturb  what  already  existF, 
and  is  the  mode  by  which  it  adopts,  for  cases  within 
the  scope  of  its  power,  the  rule  of  the  State  law,  which 
until  displaced  covers  the  subject. 

There  is  no  common  law  of  the  United  States,  in  the 
sense  of  a  national  customary  law,  distinct  from  the 
common  law  of  England  as  adopted  by  the  several 
States  each  for  itself,  applied  as  its  local  law,  and  sub- 
ject to  such  alteration  as  may  be  provided  by  its  own 
statutes.  Wheaton  v.  Peters,  8  Pet.  691.  A  de- 
termination in  agivencase  of  what  that  law  is  may  be 
different  in  a  court  of  the  United  States  from  that 
which  prevails  in  the  judicial  tribunals  of  a  particular 
State.  This  arises  from  the  circumstance  that  the 
courts  of  the  United  States,  in  cases  within  their  jur- 
isdiction, wherethey  are  called  upon  to  administer  the 
law  of  the  States  in  which  they  sit,  or  by  which  the 
transaction  is  governed,  exercise  an  independent 
though  concurrent  jurisdiction,  and  are  required  to 
ascertain  aud  declare  the  law  according  to  their  own 
judgment.  This  is  illustrated  by  the  case  of  Railroad 
Co,  V.  JLoc/cti^ood,  17  Wall.  467,  where  the  common  law 
prevailing  in  the  State  of  New  York,  In  reference  to 
the  liability  of  common  carriers  for  negligence,  re- 
oeived  a  different  interpretation  from  that  placed 
upon  it  by  the  judicial  tribunals  of  the  State;  but  the 
law  as  applied  was  none  the  less  the  law  of  that  State. 

In  eases  also  arising  under  the  lejc  mercatoria,  or  law 
merchant,  by  reason  of  its  international  character, 
this  court  has  held  itself  less  bound  by  the  decisions 
of  the  State  courts  than   in  other  cases.    Swift  v. 
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7't/«on,  16  Pet.  1;  Carpenter  v,  iVoiWdetice  Washington 
Insurance  Co.,  Id.  495;  OaUs  v.  National  Bank,  100  U. 
S.  239;  Railroad  Co.  v.  National  Bank,  102  Id.  U. 

There  is  however  one  clear  exoeptiou  to  the  state- 
meat  that  there  is  no  uatiooal  ooaiinou  law.  The  in- 
terpretation of  the  Constitution  of  the  United  States 
is  necessarily  influenced  by  the  fact  that  its  provisions 
are  framed  in  the  language  of  the  English  common  law, 
and  are  to  be  read  in  the  light  of  its  history.  The  code 
uf  constitutional  and  statutory  coustmotion,  which 
therefore  is  gradually  formed  by  the  judgments  of 
this  court,  in  the  application  of  the  Constitution  and 
the  laws  and  treaties  made  in  pursuance  thereof*  has 
for  its  basis  so  much  of  the  common  law  as  may  be 
implied  in  the  subject*  and  constitutes  a  common  law 
resting  on  national  authority.  Moore  v.  United  States, 
91  U.  8.  270. 

The  statute  of  Alabama,  the  validity  of  which  is 
drawn  in  question  in  this  case,  does  not  fall  withlu 
this  exception,  it  would  indeed  be  competent  for 
Congress  to  legislate  upon  its  subject-matter,  and  to 
prescrii>e  the  qualifloations  of  locomotive  engineers  for 
employment  by  carriers  engaged  in  foreign  or  inter- 
State  commerce.  It  has  legislated  upon  a  similar  sub- 
ject by  prescribing  the  qualifications  for  pilots  and 
engineers  of  steam  vessels  engaged  in  the  coasting 
trade  and  navigating  the  inland  waters  of  the  United 
States  while  engaged  in  commerce  among  the  States, 
(Rev.  Stat.  tit.  52,  §§  4309-4500),  and  such  legislation 
undoubtedly  is  justified  on  the  ground  that  it  is  inci- 
dent to  the  power  to  regulate  inter-State  commerce. 
In  ^'t'ftnot  V.  Davmport,  23  How.  227,  this  court  ad- 
judged a  law  of  the  State  of  Alabama  to  be  unconsti- 
tutional, so  far  as  it  applied  to  vessels  engaged  in 
inter-State  commerce,  which  prohibited  any  steam- 
boat from  navigating  any  of  the  waters  of  the  State 
without  complying  with  certain  prescribed  conditions, 
inconsistent  with  the  Act  of  Congress  of  February  17, 
1703.  in  reference  to  the  enrolment  and  licensing  of 
vessels  engaged  in  the  coasting  trade.  In  that  case  it 
WHS  said  (p.  243) :  *'  The  whole  commercial  marine  of 
the  country  is  placed  by  the  Constitution  under  the 
regulation  of  Congress,  and  all  laws  passed  by  that 
body  in  the  regulation  of  navigation  and  trade, 
whether  foreign  or  coastwise,  it  therefore  but  the  ex- 
ercise of  an  undisputed  power.  When  therefore  an 
act  of  the  Legislature  of  a  State  prescribes  a  regula- 
tion of  the  subject  repugnant  to  and  inconsistent  with 
the  regulation  of  Congress,  the  State  law  must  give 
way,  and  this  without  regard  to  the  source  of  power 
whence  the  State  Legislature  derived  its  enactment." 

The  power  might  with  equal  authority  be  exercised 
in  prescribing  the  qualifloatioDS  for  locomotive  engi- 
neers employed  by  railroad  companies  engaged  in  the 
transportation  of  passengers  and  goods  among  the 
iStates.  and  in  that  case  would  supersede  any  con- 
flicting provisions  on  the  same  subject  made  by  local 
authority. 

But  the  provisions  on  the  subject  contained  in  the 
ittaiute  of  Alabama  under  consideration  are  not  regu- 
lations of  inter-State  commerce.  It  is  a  misnomer  to 
culi  them  such.  Considered  in  themselves,  they  are 
parts  of  that  body  of  the  local  law  which,  as  we  have 
already  seen,  pr(»perly  governs  the  relation  between 
carriers  of  passengers  and  merchandise  and  the  public 
wlio  employ  them,  which  are  not  displaced  until  they 
come  in  conflict  with  express  enactments  of  Congress 
in  the  exercise  of  its  power  over  commerce,  and  which 
until  so  displaced,  according  to  the  evident  intention 
of  Congress,  remain  as  the  law  governing  carriers  in 
the  discharge  of  their  obligations,  whether  engaged  in 
the  purely  internal  commerce  of  the  State  or  in  com- 
merce among  the  States. 

No  objection  to  the  statute,  as  an  impediment  to  the 
free  transaction  of  commerce  among  the  States,  can  be 


found  Id  any  of  its  special  provisions.  Itjrequires  that 
every  locomotive  engineer  shall  have  a  license,  but  it 
does  not  limit  the  number  of  persons  who  may  be  li- 
censed nor  prescribe  any  arbitrary  conditions  to  the 
grant.  The  fee  of  $5  to  be  paid  by  an  applicant  for 
his  examination  is  not  a  provision  for  raising  revenue, 
but  is  no  more  than  an  equivalent  for  the  service 
rendered,  and  cannot  be  considered  in  the  light  of  a 
tax  or  burden  upon  transportation.  The  applicant  is 
required  before  obtaining  his  license  to  satisfy  aboard 
of  examiners  in  reference  to  his  knowledge  of  practical 
mechanics,  his  slcill  in  operating  a  locomotive 
engine,  and  bis  general  competency  as  an  engineer, 
and  the  board  before  issuing  the  license  is  required  to 
inquire  into  his  character  and  habits,  and  to  withhold 
the  license  if  he  be  found  to  be  reckless  or  intem- 
perate. 

Certainly  it  is  the  duty  of  every  carrier,  whether 
engaged  in  the  domestic  commerce  of  the  State  or  in 
inter-State  commerce,  to  provid,e  and  furnish  itself 
with  locomotive  engineers  of  this  precise  description, 
competent  and  well  qualified,  skilled  and  sober;  and 
if,  by  reason  of  carelessness  in  the  selection  of  an  engi- 
neer not  so  qualified,  injury  or  loss  are  caused,  the 
carrier,  no  matter  in  what  business  engaged,  is  re- 
sponsible according  to  the  local  law  admitted  to 
govern  in  such  cases,  in  the  absence  of  congressional 
legislation. 

Tke  statute  in  question  further  provides  that  any 
engineer'  licensed  under  the  act  sliall  forfeit  his  license 
if  at  any  time  found  guilty  by  the  board  of  examiners 
of  an  act  of  recklessness,  carelessness  or  negligence 
while  running  an  engine,  by  which  damage  to  person 
or  property  is  done,  or  who  shall  immediately  preced- 
ing or  during  the  time  he  is  engaged  In  running  an 
eingine  be  in  a  state  of  intoxication ;  and  the  board  are 
authorized  to  rev<»ke  and  cancel  the  license  whenever 
they  shall  be  satisfied  of  the  unfitness  or  incompetency 
of  the  engineer  by  reason  of  any  act  or  habit  unknown 
at  the  time  of  his  examination,  or  acquired  or  formed 
subsequently  to  it.  The  ei^^htji  section  of  the  act  de- 
clares that  any  eiigineer  violating  its  provisions  shall 
be  guilty  of  a  miedemeanor,  and  Supon  conviction  in- 
flicts upon  him  the  punishment  of^  flue  not  less  than 
$50  nor  more  than  $500,  and  als<X  tbat  he  may  be 
sentenced  to  hard  labor  for  the  county  tor  not  more 
than  six  months. 

If  a  locomotive  engineer,  running  an  ek^gine,  as  was 
the  petitioner  in  this  case,  in  the  buslue^  of  trans- 
porting passengers  and  goods  between  Aw>Amft  *ud 
other  States,  should,  while  in  that  State,\by  mere 
negligence  and  recklessness  in  operating  hi^^ngine, 
cause  the  death  of  one  or  more  passengers  carrli^<  ^® 
might  certainly  be  held  to  answer  to  the  crimina^^^^ 
of  the  State,  If  they  declare  the  offense  in  such  ii< 
to  be  manslaughter.  The  power  to  punish  for  tST 
offense  after  it  is  committed  certainly  includes  the 
power  to  provide  penalties  directed,  as  are  those  lu 
the  statute  lu  question,  aniiust  those  acts  of  omissiou 
which  if  performed  would  prevent  the  commission  of 
the  larger  offense. 

It  is  to  be  remembered  that  railroads  are  not  natural 
highways  of  trade  and  commerce.  They  are  artifloial 
creations;  they  are  constructed  within  the  territorial 
limits  of  a  State,  and  by  the  authority  of  its  laws,  aiid 
ordinarily  by  means  of  corporations  exercising  their 
franchises  by  limited  grants  from  the  State.  The 
places  where  they  may  be  located,  and  the  plans  ac- 
cording to  which  they  must  be  constructed,  are  pre> 
scribed  by  the  legislation  of  the  State.  Their  opera- 
tion requires  the  use  of  instruments  and  agencies  at- 
tended with  special  risks  and  dangers,  the  proper 
management  of  which  iuvolveA  peculiar  knowledge, 
training,  skill  and  care.  The  safety  of  the  public  iii 
person  and  property  demands  the  use  of  specific  guards 
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and  preoaations.  The  width  of  the  gaage,  the  char- 
acler  of  the  (n^des,  the  mode  of  crossing  streams  by 
calverta  aud  bridges,  the  kind  of  outs  and  tunnels,  the 
mode  of  crossing  other  highways,  the  placing  of  watch- 
men and  signals  at  points  of  special  danger,  the  rate 
of  speed  at  stations  and  through  villages,  towns  and 
cities,  are  all  matters  naturally  and  peculiarly  within 
the  provisions  of  that  law  from  the  authority  of  which 
these  modern  highways  of  commerce  derive  their 
existence.  The  rules  prescribed  for  their  construction 
and  t(^  their  management  and  operation,  designed  to 
protect  persons  and  property,  otherwise  endangered 
by  their  use,  are  strictly  within  the  limits  of  the  local 
law.  They  are  not  per  se  regulations  of  commerce ;  it 
is  only  when  they  operate  as  such  in  the  circumstances 
of  their  application,  and  conflict  with  the  expressed 
or  presumed  will  of  Congress  exerted  on  the  same 
subject,  that  they  can  be  required  to  give  way  to  the 
supreme  authority  of  the  Constitution. 

In  conclusion,  we  find  therefore  first,  that  the  statute 
of  Alabama,  the  validity  of  which  is  under  considera- 
tion, is  not,  considered  in  its  own  nature,  a  regulation 
of  inter-State  commerce,  even  when  applied  as  in  the 
case  under  consideration ;  secondly,  that  It  Is  properly 
an  act  of  legislation  within  the  scope  of  the  admitted 
power  reserved  to  the  State  to  regulate  the  relative 
rights  and  duties  of  persons  being  and  acting  within 
its  territorial  jurisdiction,  intended  to  operate  so  as 
to  secure  for  the  public,  safety  of  person  and  property ; 
and  thirdly,  that  so  far  as  it  affects  transactions  of 
commerce  among  the  States,  It  does  so  only  indirectly, 
incidentally  and  remotely,  and  not  so  as  to  burden  or 
impede  them,  and  in  the  particulars  in  which  It 
touches  those  transactions  at  all,  It  Is  not  in  conflict 
with  any  express  enactment  of  Congress  on  the  sub- 
ject, nor  contrary  to  any  intention  of  Congress  to  be 
presumed  from  its  silence. 

For  these  reasons,  we  hold  this  statute,  so  far  as  it 
is  alleged  to  contravene  the  Constitution  of  the  United 
States,  to  be  a  valid  law.  The  judgment  of  the  Su- 
preme Court  of  Alabama  Is  therefoi'e  affirmed. 

Mr.  Justice  Bradley  dissented. 


SPECIFIC  PERFORMANCE  OF  CONTRACTS 
FOR  SALE  OF  STOCK— WHEN  DECREED, 

PENNSYLVANIA  SUPREME  COURT,  JAN.  8, 1888. 

AppBAii  OF  Goodwin  Gas-Stove  and  Mbteb  Co. 

''fbe  specific  performance  of  a  cootract  for  the  purchase  and 
sale  of  stock  of  a  private  corporation  will  be  decreed  in  a 
case  where  It  is  plain  that  the  remedy  at  law  is  inade- 
quate or  the  computation  of  proi^r  damages  Impracti- 
cable. 

BILL  in  equity,  wherein  H.  Dumont  Wagner  was 
complainant,  and  the  Goodwin  Gas-Stove  and 
Meter  Co.  aud  William  Wallace  Goodwin,  defend- 
ants. 

Answers  having  been  filed,  the  case  was  referred  to 
John  Scott,  Jr.,  Esq.,  as  examiner  aud  master,  who 
reported  the  facts  to  be  as  follows : 

In  the  year  1879  Goodwin,  the  defendant,  who  had 
bought  out  his  former  business  partner,  was  desirous 
of  forming  a  corporation  for  the  purpose  of  carrying 
on  the  business  in  which  he  had  been  engaged,  viz.,  the 
manufacture  of  meters  and  gas  machines.  He  asso- 
ciated with  him  Wagner,  the  plaintiff,  who  agreed  to 
put  in  a  certain  amount  of  capital,  and  to  endeavor  to 
induce  others  to  take  stock  in  the  concern.  Wagner 
was  a  gas  engineer,  and  the  relations  between  him 
and  Goodwin  had  been  very  friendly.  Their  uegotia- 
ti(»ns  resulted  in  a  written  agreement,  under  date  of 


July  1,  1879,  whose  provisions  may  be  summarized  as 
follows : 

1.  It  was  agreed  to  organize  a  corporation  under  the 
general  law,  to  be  called  the  **  W.  W.  Goodwin  Meter 
Company,*'  with  a  capital  stock  of  $200,000  —  2,000 
shares  at  $100  par  value. 

2.  Goodwin  was  to  put  In  the  meter  works,  No.  lOlG 
Filbert  street,  machinery,  etc.,  for  which  he  was  to 
receive  1,050  shares  of  the  stock  of  the  corporation. 
Wagner  agreed  to  pay  into  the  corporation  $7,000  in 
cash,  for  which  he  was  to  receive  100  shares  of  stock, 
full  paid. 

8.  The  sum  of  $7,000  to  be  paid  by  Wagner,  to  be  se- 
cured to  him,  and  ten  per  cent  at  least  per  annum 
profit  thereon  guaranteed  to  him,  either  by  the  Issue 
to  him  of  preferred  stock  to  that  amount  or  by  the 
bond  of  the  company,  with  warrant  of  attorney  at- 
tached, or  in  some  other  manner  to  be  mutually  agreed 
upon  between  the  parties  thereto. 

4.  Goodwin  shall  be  president  of  the  said  corpora- 
tion, at  a  salary  for  the  first  year  of  $6,000;  and  Wag- 
ner shall  be  appointed  the  superintendent  of  the  said 
corporation,  under  a  written  contract  for  five  (6  years, 
at  an  annual  compensation  or  salary  of  at  least  $1,800. 

Wagner,  the  plaintiff,  went  abroad  on  company 
business  at  once,  but  returned  before  the  incorpora- 
tion. In  his  absence,  in  pursuance  of  this  agreement, 
Samuel  Wagner,  as  attorney,  paid  to  Goodwin  the 
$7,000,  and  received  his  receipts  therefor;  Goodwin 
giving,  as  the  security  required  under  the  agreement, 
his  judgment  note  for  $7,000. 

The  corporation  was  formed  In  December,  1879,  un- 
der the  title  of  **The  Goodwin  Gas-Stove  and  Meter 
Company,*'  In  which  both  Messrs.  Goodwin  and  Wag- 
ner were  named  as  incorporators.  It  was  soon  found 
impracticable  to  issue  preferred  stock  to  secure  Wag- 
ner in  his  investment  of  $7,000,  and  after  consultation 
and  negotiation  the  second  agreement  was  entered 
into,  of  date  January  27,  1880.  Samuel  Wagner,  Esq., 
acted  as  the  attorney  for  both  parties;  their  agree- 
ment was  communicated  to  him,  and  he  prepared  a 
draft.  The  parties  met  again  and  the  draft  was  sub- 
mitted to  them.  Some  additions  were  made,  at  the 
suggestion  of  Goodwin,  who  was  really  the  active 
party  In  making  the  agreement;  and  the  agreement 
was  then  engrossed  and  executed  as  follows : 

<«  Mek ORANDUM  OT  AoRBBMENT,  made  this  twenty- 
seventh  day  of  January,  A.  D.  eighteen  hundred  and 
eighty  (1880),  between  William  W.  Goodwin,  of  the 
one  part,  and  H.  Dumont  Wagner,  of  fthe  other  part. 
Whereas,  by  agreement  In  writing  dated  the  first  day 
of  July,  A.  D.  1879,  the  said  H.  Dumont  Wagner  did 
agree  to  contribute  the  sum  of  seven  thousand  dollars, 
to  the  capital  of  a  corporation,  to  be  formed  for  the 
purpose  of  purchasing  and  succeeding  to  the  business 
of  the  firm  of  W.  W.  Goodwin  &  Company,  and  the 
said  W.  W.  Goodwin  did  agree  to  secure  the  payment 
of  the  said  sum  of  seven  thousand  dollars,  and  ten 
per  cent  annual  profit  thereon,  by  preferred  stock  or 
by  the  bond  of  the  said  corporation,  or  in  some  other 
manner  to  be  mutually  agreed  upon.  And  whereas, 
the  said  H.  Dumont  Wagner  has  agreed  to  release  his 
claim  for  security  of  the  said  sum  of  seven  thousand 
dollars  In  consideration  of  the  transfer  and  sale  to 
him,  upon  the  terms  hereinafter  mentioned,  of  seventy 
shares  of  the  the  capital  stock  of  the  Goodwin  Gas- 
Stoveand  Meter  Company,  a  corporation  erected  under 
the  laws  of  the  Commonwealth  of  Pennsylvania,  and 
succeeding  to  the  business  of  the  said  W.  W.  Goodwin 
&  Company.  Now  this  agreement  witnesseth  that  the 
said  William  W.  Goodwin,  for  and  in  consideration  of 
the  premises,  and  of  the  sum  of  one  dollar  to  him  in 
hand  paid  by  the  said  H.  Dumont  Wagner,  does  cove- 
nant, promise  and  agree  that  he  will  forthwith  trans- 
fer and  assign  to  the  said  H.  Dumont  Wagner  seventy 
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Bhnres  of  the  capital  stock  of  the  said  Goodwin  Gas- 
Stove  and  Meter  Company  held  by  him,  the  said  Wil- 
siam  VV.  Goodwin,  it  being  distinctly  understood  that 
the  object  of  this  transfer  and  agreement  is  to  appoint 
the  said  H.  Damont  Wagner  trustee  of  the  said 
amount  of  stock,  and  that  he  shall  have  the  option  of 
purchasing  the  said  seventy  shares  of  stock,  or  any 
part  thereof,  and  of  paying  for  the  same  at  its  par 
value  of  one  hundred  dollars  a  share,  in  installments 
of  not  less  than  such  amounts  as  the  said  stock  shall 
from  time  to  time  earn  in  dividends  exceediag  six  per 
centum  per  annum.  And  the  said  H.  Dumont  Wagner 
does  covenant,  promise  and  agree  to  paid  the  said 
William  W.  Goodwin  all  dividends  on  the  said  stock 
not  exceeding  six  per  centum  until  the  stock  is  paid 
for,  and  to  pay  him  all  dividends  on  the  said  stock  in 
excess  of  six  per  centum  per  annum,  on  account  of  the 
purchase  of  the  stock  at  its  par  value,  provided  that 
one  share  of  the  said  stock  shall  become  absolutely  the 
property  of  him,  the  said  H.  Dumont  Wagner,  for 
each  one  hundred  dollars  so  paid  on  account  of  the 
purchase.  Provided  however  that  the  said  H.  Dumont 
Wagner  shall  not  be  in  any  way  liable  for  the  price  of 
the  said  stock  unless  the  dividends  thereon  shall  ex- 
ceed six  per  centum,  and  then  only  to  the  extent  of 
such  excess,  and  that  he  shall  not  be  liable  for  interest 
on  the  price  of  the  stock  in  case  the  dividends  thereon 
shall  not  amount  to  six  pur  centum  per  annum  in  ex- 
cess of  the  amount  said  stock  shall  earn.  And  pro- 
vided also  that  the  said  H.  Dumont  Wagner  ahall 
have  the  right  to  terminate  this  agreement  at  any 
time,  in  which  case  he  shall  reassign  the  said  stock  to 
the  said  William  W.  Goodwin,  excepting  so  much 
thereof  as  shall  have  been  paid  for  in  the  manner 
hereinbefore  set  forth.  And  it  is  hereby  further 
agreed  that  the  said  William  W.  Goodwin  shall  have 
the  right  to  vote  at  all  meetings  of  the  said  corpora- 
tion upon  so  much  of  said  stock  as  shall  not  have  been 
paid  for  under  the  terms  of  this  agreement.  And 
further,  that  the  provisions  of  this  agreement  shall  be 
binding  upon  and  available  in  favor  of  the  executors 
and  administrators  of  both  the  parties  hereto."  • 

Goodwin  was  the  president  of  the  company,  and  by 
successive  elections  he  has  continued  in  the  ofiBoe. 
Waguer  was  elected  president  of  the  company,  and 
was  duly  re-elected  in  1881  and  1882. 

At  the  time  of  the  execution  of  the  agreement  of 
January  27,  1880,  Wagner  cancelled  and  delivered  up 
to  Goodwin  his  (Wagner's)  copy  of  the  original  agree- 
ment, and  at  the  same  time  cancelled  and  surrendered 
up  the  judgment  note  for  $7,000  which  Goodwin  had 
given  as  the  security  Wagner  was  to  get  under  said 
.original  agreement.  These  instruments  are  still  in 
G(»od win's  possession,  and  having  been  produced  upon 
call,  were  in  evidence.  Goodwin  retained  his  copy 
uncancelled. 

In  July,  1882,  Wagner  presented  a  request  for  an  in- 
definite leave  of  absence.  This  was  refused,  and  he 
presented  his  resignation  on  the  ground  of  ill  health. 
This  was  accepted  by  the  board  of  directors  with  ex- 
pressions of  regret.  At  this  meeting  Goodwin  was 
present,  favored  the  action  of  the  board,  and  person- 
ally dictated  the  letter  accepting  Wagner's  resigna- 
tion. 

Wagner  never  signed  any  written  contract  to  act  as 
superintendent  of  the  company  for  five  years ;  no  such 
contract  was  ever  presented  to  him  for  signature,  nor 
was  he  ever  asked  to  sign  such  an  agreement;  nor 
does  it  appear  that  at  any  time  subsequent  to  the  first 
agreement  he  ever  expressed  any  intention  of  so 
doing. 

After  the  dividend  was  declared  in  1881,  Wagner 
called  upon  Goodwin  to  transfer  to  bim  such  shares 
as  had  been  earned  under  the  agreement.  Goodwin 
promised  to  attend  to  it,  but  appears  never  to  have 


done  so.  Subsequently  demands  were  made  each  year 
that  the  company  should  transfer  to  Wagner  person- 
ally such  shares  of  stock  as  he  was  entitled  to  ander 
the  agreement,  and  to  Wagner,  as  trustee,  the  balance 
of  said  seventy  shares. 

All  these  demands  were  refused,  until  September 
21, 1884,  when  Goodwin,  upon  the  demand  of  Wagner 
by  his  attorney,  for  a  compliance  with  the  agreement 
of  January  27, 1880,  and  a  transfer  of  such  shares  of 
stock  as  he  was  entitled  to  thereunder,  delivered  ta 
Wagner  the  certificate  for  nine  shares  of  sto^k  and 
his  check  as  president  for  $45;  the  statement  of  the 
secretary  of  the  company  being  sent  showing  that  up 
to  July  1,  1882,  seventy  shares  of  the  capital  stock  of 
the  company  had  earned  the  sum  of  $915  in  excess  of 
six  percent. 

Wagner  accepted  these  nine  shares  on  account,  but 
declined  to  receive  the  check.  The  nine  shares  were 
never  transferred  to  Wagner  on  the  books  of  the  com- 
pany. The  company  having  declined  to  honor  Wag- 
ner's demands  further,  the  present  suit  was  brought. 
Wagner  alleged  in  his  bill  that  Goodwin  intended  by 
the  above  agreement  to  sell  to  him  the  said  seventy 
shares  of  stock,  and  that  he,  Wagner,  had  immedi- 
ately exercised  his  option,  mentioned  in  said  agree- 
ment, and  had  thereby  purchased  the  whole  of  the 
said  seventy  shares  of  stock,  to  be  paid  for  as  pro- 
vided in  the  agreement,  and  that  it  was  at  all  times 
understood  between  the  parties  that  all  dividetida 
paid  to  the  said  Goodwin  upon  the  said  stock  were  to 
be  considered  as  having  been  paid  him  by  Wagner,tn  ac- 
cordance with  the  terms  of  the  above  agreement. 

The  bill  prayed  on  account  of  thd  dividends  of  the 
seventy  shares,  payment  of  what  might  be  found  iue 
Wagner,  that  the  company  be  decreed  to  permit  *^he 
transfer  on  their  books,  and  to  pay  Wagner  the  divi- 
dends in  future. 

The  answer  of  the  company  admitted  some  of  *^he 
facts  in  the  bill,  denied  knowledge  or  information  as 
to  others,  admitted  the  refusal  to  permit  transfers  to 
be  made  of  the  seventy  shares,  except  said  nine,  nnd 
averred  willingness,  when  the  controversy  between 
the  plaintiff  and  defendant  Goodwin  should  be  set- 
tled by  the  court,  to  do,  or  refrain  from  doing,  as  to 
said  seventy  shares  and  the  dividends  thereon,  as  the 
court  may  decree. 

The  answer  of  Goodwin  admitted  the  incorporation 
of  the  company  and  the  issue  of  the  seventy  shares  of 
stock  as  alleged,  and  the  agreement  of  January  27. 
1880;  but  averred  that  the  full  consideration  therefor 
was  not  set  forth  therein,  but  that  by  the  agreement 
of  July  1,  1879,  plaintiff  was  t'O  be  superintendent  of 
the  corporation,  under  a  written  contract,  for  five 
years,  at  an  annual  salary  of  $1,800,  and  was  to  serve 
for  that  full  term,  which  was  part  of  the  considera- 
tion of  both  the  agreements. 

The  plaintiff  was  appointed  superintendent  January 
1,  1880,  but  declined  to  serve  after  June  80,  1882.  That 
his,  Goodwin's,  objeoi  and  special  consideration  in 
making  the  arrangement,  and  agreeing  to  sell  his 
stock  to  plaintiff  on  such  easy  terms,  was  a  desire  to 
be  relieved  of  the  care  of  looking  after  the  factory  and 
its  details,  and  to  secure  plaintiff's  services  as  super- 
intendent, and  to  make  him  feel  a  greater  interest  In 
the  business,  apart  from  his  salary. 

That  it  was  not  bis,  Goodwin*s,  purpose  to  sell  the 
whole  of  the  said  seventy  shares  to  plaintiff  otherwise 
than  as  above  stated ;  and  that  had  he,  Wagner,  re- 
mained and  discharged  his  duties  as  superintendent, 
according  to  agreement,  and  made  any  effort  to  pay 
for  said  shares,  they  would  have  been  transferred  to 
him;  but  that  he  was  not  to  continue  to  have  the 
option,  for  an  indefinite  period,  of  paying  for  MUd 
stock.  Goodwin  also  averred  that  ^plaintiff  had  an 
adequate  remedy  at  law. 
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It  was  admitted  that  Goodwin  received  all  the  divi- 
dends declared  upon  said  stock,  and  that  they  were 
as  follows;  **  In  1881,  twelve  per  cent;  in  1882,  twelve 
percent;  in  1883,  nine  percent;  in  1884,  ten  percent; 
and  in  1886,  eight  per  cent. 

It  was  also  admitted  that  the  stock  of  said  company 
is  not  now  and  never  has  been  placed  upon  the  list  of 
stocks  purchasable  in  the  Stock  Exchange  of  the  city 
of  Philadelphia  or  elsewhere,  and  that  the  same  can- 
not be  purchased  in  the  market. 

Upon  the  bill  and  answers  and  admitted  facts  as 
above  set  forth,  the  master  reported  that  the  points  of 
Issue  are  resolved  into  the  following :  (1)  Whether 
Samuel  Wagner,  Esq.,  is  a  competent  witness  to  prove 
the  understanding  of  the  parties  at  the  time  of  the 
agreement  of  January  27, 1880,  was  made.  (2)  Whether 
the  agreement  that  the  plaintiff  should  act  as  superin- 
tendent of  the  company  for  five  years  was  a  part  of 
the  consideration  of  the  second  agreement,  to-wit, 
January  27. 1880.  (8)  Is  the  cause  one  calling  for  re- 
lief in  equity,  or  will  equity  decree  specific  perform- 
ance of  such  a  contract? 

Upon  these  points  the  master  reported  the  following 
as  his  conclusions : 

L  That  the  said  Samuel  Wagner,  Esq.,  did  not  act 
as  attorney  In  this  matter,  but  as  a  legal  scrivener; 
that  he  did  not  therefore  become  the  repository  of 
confidence  within  the  rule  of  the  law,  and  was  there- 
fore a  competent  witness. 

2.  That  the  plaintiff's  contract  to  act  as  superin- 
tendent for  five  years  was  not  an  express  considera- 
tion in  the  second  contract:  that  no  evidence  was 
produced  to  induce  a  reformation  of  that  contract; 
that  that  agreement  was  made  on  the  conditions  and 
consideration  therein  expressed,  and  that  Wagner  had 
exercised  his  option  to  purchase  the  stock. 

3.  That  the  nature  of  the  stock  was  such  that  no 
jnst  and  exact  ascertainment  of  damages  could  be 
made  in  an  action  at  law. 

The  master  then  calculated  that  the  excess  of  divi- 
dends over  the  six  per  cent  required  to  be  paid  Good- 
win under  the  agreement,  was  sufficient  to  purchase 
in  all  thirteen  shares  of  stock.  He  accordingly  rec- 
ommended a  decree  that  Wagner  should  deliver  to 
Goodwin  the  certificate  for  the  nine  shares  which  he 
admitted  receiving,  and  that  the  company  should 
transfer  upon  the  books  of  the  said  company  thirteen 
of  the  said  seventy  shares  to  Wagner  in  his  own  right, 
and  fifty-seven  of  the  seventy  shares  to  him  as  trus- 
tee, and  shall  Issue  and  deliver  to  the  said  Wagner 
certificates  of  ownership  of  the  said  shares  of  stock  in 
accordance  with  the  said  two  several  transfers.  And 
farther,  that  the  said  company  should  be  enjoined  at 
all  times  hereafter  from  paying  to  said  Goodwin  any 
and  all  dividends  which  shall  have  been  or  shall  here- 
after be  declared  from  and  after  March,  1885,  upon 
the  said  seventy  shares  of  stock,  or  any  part  or  parcel 
thereof.  And  that  the  said  company  shall  pay  over 
all  dividends  which  shall  hereafter  be  declared  upon 
the  said  seventy  shares  of  stock  to  the  legal  holder  or 
holders  thereof  at  the  time  such  dividend  shall  be  de- 
clared. And  that  the  said  Goodwin  shall  pay  over  to 
the  said  Wagner  in  cash  the  sum  of  $816  lawful  money 
of  the  United  States  of  America,  together  with  the 
lawful  Interest  thereon  for  the  dividends  received  by 
blm  on  the  said  thirteen  shares  of  stock  and  not  paid 
over. 

JSamuel  C,  Perkins,  for  appellants. 

Henry  J.  McCarthy  and  WiUiam  Nelson  West,  for 
appellee. 

Clark,  J.  It  is  a  well-settled  doctrine  that  equity 
will  not,  in  general,  decree  the  specific  performance  of 
contracts  concerning  chattels;  the  reason  assigned  for 


this  is  that  their  money  value,  recovered  as  damages, 
will  enable  the  party  to  purchase  others  In  the  mar- 
ket of  like  kind  and  quality.  In  the  United  States,  as 
well  as  in  England,  contracts  for  public  securities, 
govern  men  tstooks,  t>onds,  etc.,  will  not  be  specifically 
enforced ;  no  especial  value  attaches  to  one  share  of 
stock,  or  one  bond,  over  another;  the  money  which 
will  pay  for  one  will  as  readily  purchase  another.  To 
this  rule  there  are  doubtless  exceptions,  but  the  rule 
is  so  general  in  its  application  that  the  exceptions  are 
but  few.  Stayton  v.  Riddle,  34  Pitts.  Leg.  Jour.  176. 
Although  a  different  doctrine  may  perhaps  exist  else- 
where as  to  contracts  concerning  the  stocks  and  bonds 
of  merely  private  or  business  corporations,  in  the 
United  States  the  principle  seems  to  be  well  estab- 
lished by  the  weight  of  authority,  that  they  will  not 
be  carried  Into  effSact  In  equity  except  under  very 
special  circumstances,  such  as  render  the  remedy  at 
law  wholly  inadequate,  or  damages  impracticable. 
Pom.  Eq.  1402.  The  same  general  principles  govern 
in  contracts  for  the  sale  of  stocks  of  this  character,  as 
in  the  sale  of  other  personal  property ;  if  the  breach 
can  be  fully  compensated,  equity  will  not  interfere, 
but  when,  notwithstanding  the  payment  of  the  money 
value  of  the  stock,  the  plaintiff  will  still  necessarily 
lose  a  substantial  benefit,  and  thereby  remain  uncom- 
pensated, specific  performance  may  t>e  decreed.  Wa- 
terman Spec.  Perf.,  S  19. 

In  Ih^ngan  v.  Doheart,  an  unreported  case,  decided 
at  nisi  priusy  and  referred  to  In  a  note  to  Railroad  Co, 
T.  Stitcher,  11  Week.  Notes,  325,  Mr.  Justice  Agnew, 
after  referring  to  the  case,  said :  **  In  an  ordinary  con- 
tract for  the  sale  or  transfer  of  stock,  where  there  Is 
no  fiduciary  relation  between  the  parties,  no  peculiar 
circumstances  attending  the  stock,  and  no  trust  de- 
clared or  arising  by  operation  of  law,  or  other  fact  in 
the  contract,  which  would  make  a  verdict  for  dam- 
ages Inadequate  relief,  there  Is  no  reason  for  specific 
performance  other  than  In  every  case  of'  a  sale  of  a 
chattel.  The  non-delivery  or  refusal  to  transfer  can 
be  easily  compensated  In  damages.*' 

The  doctrine  has  In  some  cases  been  carried  to  this 
extent—that  if  a  contract  to  convey  stock  Is  clear  and 
definite,  and  the  uncertain  value  of  the  stock  renders 
it  difficult  to  do  justice  by  an  award  of  damages,  spe- 
cific performance  will  be  decreed.  Abb.  Pr.  (N.  S.) 
300;  81  How.  Pr.  88;  Treasurer  v.  Commercial  Co.,  28 
Cal.  390.  This  would  appear  to  have  been  the  view 
entertained  by  Mr.  Justice  Thompson  in  Sank  v.  Union 
Street  Ship  Co.,  a  case  tried  at  nisi  prius,  and  reported 
in  5  Phlla.  499.  **  I  incline  much,"  says  the  learned 
justice,  *' toward  the  distinction  made  by  Vlce-Chnn- 
cellor  Shadwell  In  Duncuft  v.  Albrecht,  12  Sim.  189, 
between  public  stocks  of  a  known  market  value  and 
stocks  of  a  particular  company,  with  none  in  market, 
and  recognized  by  the  lord  chancellor  in  DeGex  ^ 
Jones,  27.  The  former  resembles  ordinary  property 
with  known  values,  while  the  latter  resembles  more 
the  case  of  specific  or  peculiar  property,  with  a  value 
contingent  or  uncertain,  which  it  has  been  held,  the 
only  adequate  remedy  is  to  give  the  thing  Itself.  1 
Lead.Cas.  in  Eq.  757,  and  1  Eq.  Juris.  724.*'  Whether  the 
distinction  taken  in  the  case  cited  may  ultimately  be 
recognized  to  the  full  extent  stated,  we  cannot  say, 
but  the  general  underlying  principle  seems  to  be  es- 
tablished, that  in  a  sale  of  stocks  In  a  merely  private 
or  business  corporation,  where  from  any  proper  cause 
it  is  plain  that  the  remedy  at  law  is  inadequate  or 
damages  impracticable,  specific  relief  may  be  awarded. 
As  to  the  case  now  under  consideration,  it  Is  fair  to  as- 
sume that  the  security  for  the  principal  investment  for 
$7,000,  and  for  the  dividends  upon  it  at  the  rate  of  ten 
per  cent  per  annum,  was  the  Inducement  for  Wagner 
to  enter  Into  the  contract  of  July,  1879,  and  when  on 
27th  January,  1880,  he  agreed  to  waive  his  right  to 
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that  seouritj,  it  was  under  the  special  iuducemeiit 
that  he  was  to  have,  in  additiou  to  the  shares  he  tbeu 
had,  seventj  other  shares  on  the  terms  of  the  latter 
oontraot;  shares  that  would  ultimatelj  be  paid  for,  if 
paid  at  all,  out  of  their  earnings,  in  Installinents  equal 
to  the  excess  of  the  dividends  thereon  over  six  per 
cent  in  each  jear.  The  contract  of  1880  disclosed  the 
special  terms  upon  which  the  investment  was  actuallj 
made.  Wagner  was  to  receive,  not  only  the  divi- 
dends upon  the  shares  he  purchased  with  his  original 
investment,  but  was  entitled  also  from  time  to  time 
to  such  of  the  seventj  shares  in  dispute  as  would  be 
paid  for  bj  the  excess  stated ;  and  the  title  to  the  sev- 
enty shares  was  actuallj  transferred  to  him,  in  trust, 
under  the  contract.  He  held  the  shares  as  a  trustee; 
if  transferred  on  the  books  the  shares  must  neces- 
sarllj  have  been  transferred  to  him  on  the  footing  of 
that  trust;  as  thej  were  earned  however  thej  were  to 
become  Wagner's  own  shares,  freed  from  the  trust, 
the  dividends  thereon  pajable  to  him,  and  he  was  en- 
titled to  have  such  further  assurance  from  Goodwin 
as  would  liberate  them  from  the  trust,  and  authorize 
the  transfer  to  him  absolutelj  on  the  books  of  the 
com  pan  J. 

The  case  is  in  some  respects  a  peculiar  one.  Wagner 
alreadj  has  the  title  to  these  seventj  shares;  he  holds 
the  certificate  transferred  in  writing,  and  delivered  to 
him  bj  Goodwin;  but  the  transfer  being  subject  to  a 
trust  imposed  upon  them  bj  the  parties,  he  cannot 
avail  himself  of  them  as  his  own  until  thej  are  re- 
lieved of  that  trust.  The  transaction  is  not  therefore 
a  simple  sale  und  purchase  of  stocks.  The  question 
presented  is,  whether  or  not  the  terms  of  the  trust 
have  been  satisfied  as  to  the  whole  or  an  j  part  of  the 
seventj  shares  to  which  Wagner  alreadj  has  title;  if 
thej  have,  he  is  entitled  to  a  transfer  to  his  own  use; 
if  thej  have  not,  he  must  still  hold  the  title  subject 
thereto.  It  cannot  be  doubted,  we  think,  that  equitj 
has  jurisdiction  in  such  a  case,  not  onlj  against  Good- 
win, but  against  the  companj,  especiallj  as  the  shares 
have  no  recognized  market  value,  and  their  value, 
even  if  ascertained,  would  not  necessarilj  as  against 
either  be  the  proper  measure  of  damages.  The  sev- 
enty shares,  having  been  transferred  to  Wagner  in 
trust  under  the  agreement,  he  was  entitled  as  the 
trustee  to  a  transfer  on  the  books,  and  as  dividends 
were  declared  from  time  to  time,  he  was  entitled  at 
his  option  to  an  absolute  transfer  discbarge  of  the 
trust  for  as  manj  shares  as  were  paid  bj  the  excess  of 
the  dividends  over  six  per  cent  aniiuallj. 

We  are  of  opinion  however  that  the  agreement 
of  *J7th  January,  1880,  was  onlj  a  modification  of  a  par- 
ticular part  of  the  previous  contract  of  Ist  Julj,  1879; 
the  preamble  which  precedes  the  paper  of  1880  clearlj 
shows  that  the  special  provision  in  the  first  contract, 
for  securitj  to  Wagner,  was  the  special  subject-matter 
uf  modification  in  the  second.  But  the  clause  which 
provides  that  Wagner  **  shall  be  appointed  the  super- 
intendent of  the  said  corporation  under  a  written  con- 
tract for  five  jears,  at  an  annual  compensation  or  sal- 
arjof  at  least  eighteen  hundred  dollars,"  would  seem 
to  be  a  provision  made  in  tbe  interest  and  favor  of 
Wagner.  Wagner  does  not  agree  in  express  terms  to 
serve  as  superintendent  for  five  jears,  unless  perhaps 
under  a  written  agreement  to  that  effect,  and  no  such 
agreement  was  ever  made ;  on  the  contrarj,  he  was 
elected  from  jear  to  jear,  and  had  no  assurance  what- 
ever of  his  continuance  in  office  for  five  years.  The 
oompan J  was  put  under  no  obligation  to  retain  him 
as  superintendent,  and  he  was  under  no  obligation  to 
continue  in  the  company's  service.  The  parties,  we 
think,  did  not  intend  their  contract  to  be  a  guarantee 
in  this  respect;  if  the  condition  and  ownership  in  the 
stock  bad  been  such  that  Goodwin  was  not  elected 
president  of  the  companj  at  a  salary  of  16,000,  did  tbe 


parties  contemplate  that  Wagner  should  be  held  re- 
sponsible to  Goodwin  for  that  result?  We  think  not; 
jet  this  feature  of  the  contract  was  as  certainlj  ob- 
ligatorj  upon  one  partj  as  upon  the  other.  Moreover 
when  Wagner  tendered  bis  resignation  it  was,  with- 
out complaint  of  anj  one,  accepted;  Woodwin  him- 
self was  present,  favored  this  action  of  the  board,  and 
personallj  dictated  the  verj  compllmentarj  response 
which  was  given  to  Wagner's  request.  He  cannot  now 
complain  of  that  which  at  the  time  he  approved,  and 
which  was  consummated  bj  the  companj,  not  only 
without  anyobjection  whatever,  but  with  his  full  con- 
sent. 

In  the  view  which  we  have  taken  of  this  case,  the 
testimony  of  Samuel  Wagner  becomes  unimportant, 
and  the  question  of  his  competency  of  little  conse- 
quence in  the  case.  Samuel  Wagner  was  however 
without  doubt  a  competent  witness.  If  he  was  the 
legal  adviser  of  any  of  these  parties,  he  was  the  ad- 
viser of  both  of  them,  for  the  advice  he  gave  was  given 
to  both,  and  the  papers  he  prepared  were  prepared  at 
the  instance  of  both ;  the  matters  communicated  to 
him  by  either  one  of  the  parties  were  communicated 
in  the  presence  of  the  other;  they  were  not  in  their 
nature  private,  and  therefore  could  not  have  been  the 
subject  of  any  confidential  disclosure.  Wagner  seems 
to  have  acted  merely  as  a  scrivener,  and  although  of 
the  legal  profession,  his  testimony  woold  not  thereby 
be  rendered  incompetent. 

Upon  an  investigation  of  the  whole  case,  we  are  of 
opinion  that  the  decree  of  the  learned  court  is  right. 

The  decree  is  therefore  affirmed,  and  the  appeal  dis- 
missed at  the  cost  of  the  appellants. 

Sterrett,  J.,  absent. 

[See  Johnson  v.  Brooks,  98  N.  Y.  887.— Ed.] 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Account  statbd  —  action  on  —  pleading  and 
PBOor.—  Plaintiff  sued  on  account  stated.  Defendant 
pleaded  general  denial,  and  testified  that  at  request  of 
plaintiffs  husband  he  had  opened  accounts  in  the 
names  of  her  two  sons  and  herself,  but  all  were  really 
one  account  with  her  husband,  field,  that  under  the 
pleadings  he  could  introduce  any  testimony  tending 
to  establish  these  facts,  and  that  he  had  no  stated  ac- 
count with  her.  Jan.  17,  1888.  Field  v.  Knapfh- 
Opinion  by  Earl,  J. 

CONBTITDTIONALLAW— TBSTBD  CORPOBATE  BIGHTS 
— ELROTRICATi  SUBWAYS  —  MUNICIPAL  REGULATION— 
TITLE    OF   ACT  —  AMENDMENT— TAXATION.— (1)  LawS 

N.  T.,  1885,  chap.  499,  providing  for  the  appointment 
of  a  board  of  commissioners  of  electrical  subways  in 
cities  exceeding  600,000  inhabitants,  and  declaring 
that  no  company  shall  construct  any  conduits  without 
tbe  approval  by  such  board  of  the  plans  submitted  to 
it,  is  a  police  regulation,  and  Is  not  unconstitutional 
as  impairing  the  righu  of  a  corporation  which  had 
previously  received  permission  from  the  citj  council. 
(2)  It  is  not  in  violation  of  Const,  art.  8,  S  16,  which 
provides  that  local  or  private  laws  shall  not  embrace 
more  than  one  subject.  (8)  It  does  not  re-enact  the 
law  of  1884,  chap.  534,  relating  to  the  same  subject, 
but  is  simplj  an  amendment  thereto,  and  is  not  there- 
fore, in  violation  of  Const,  art.  8,  §  17,  providing  that 
no  act  shall  be  passed  which  shall  provide  or  enact 
that  anj  existing  law  shall  be  made  a  part  of  or  appli- 
cable to  said  act,  except  bj  inserting  it  in  such  act. 
(4)  Nor  is  that  part  of  the  act  which  provides  that  the 
cost  and  expenses  of  the  board  of  commissioners  shall 
be  assessed  bj  thecomptroller  of  the  State,  when  paid 
bj  him,  upon  the  companj  desiring  to  put  its  wires 
under  grontid,  unconstitutional  as  levjing  a  tax.  Jan. 
17, 1888.    People  v.  Squire,  Opinion  bjRuger,  C.  J. 
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CJONTRACT— PARTIES— WHO  lilABLE.— Plailltiffn  Were 

SQbooiitractoro  for  the  buUdiug  of  a  portion  of  the  de- 
feiidRDt*8  railroad,  aud  had  performed  work  under  iti- 
atmotioua  from  Che  engiueer  iu  the  empioj  of  the 
oontraotor  in  charge  of  the  work,  and  under  agreement 
with  the  engineer  that  such  work  should  be  taken  out- 
side of  the  contract,  but  no  written  order  was  given 
as  required  by  the  contract  in  such  a  case.  Heldt  that 
defendant  was  not  responsible  for  such  work;  and  the 
fact  that  it  took  possession  of  the  road  when  com- 
pleted, and  had  the  benefit  of  the  work,  did  not 
amount  to  a  ratification.  For  these  conclusions,  the 
oases  of  Homersham  v.  Water- Works  Co.,  6  Exch. 
137:  Thajer  v.  Railroad  Co.,  :^  Vt.  440;  Yanderwerker 
▼.  Railroad  Co.,  27  id.  126, 130;  Herrick  ▼.  Belknap*s 
Estate,  id.  678;  1  Redf.  R.  (5th  ed.),  431,  433.  Jan.  17, 
1888.  Woodniff  ▼.  Rochester  A  P.  R.  Co,,  Opinion  by 
Earl,  J. 

Eminent  domain  —  right  to  compensation  — 
faiijUrb  of  assessor  to  report.—  The  effect  of  the 
statute  "  to  widen  and  improve  North  Second  street 
In  the  city  of  Brooklyn  *'  (Laws  N.  T.,  1871,  chap.  668), 
was  to  deprive  the  owner  of  lands  taken  for  such  pur- 
pose of  his  estate  therein,  and  such  owner  could  bring 
action  for  the  value  of  the  lands,  notwithstanding  the 
board  of  assessors,  whose  duty  It  was  to  assess  the 
benefits  before  the  condemnation  would  be  complete, 
had  never  performed  that  duty,  or  made  any  report 
thereon.  Jan.  17, 1888.  McCormack  v.  CHty  of  Brook- 
lyiu  Opinion  by  Danforth,  J. ;  Ruger,  C.  J.,  and  Earl, 
J.,  dissenting. 

Etidbnob  —  experts  —  foundation  for  testi- 
mony—insurance— burden  OF  PROOF— EVIDENCE— 
'*PORT  RISK.*'— (1)  In  an  action  on  a  marine  policy  a 
witness  was  called  as  an  expert  to  testify  as  to  the 
value  of  a  ship  at  the  time  of  her  loss.  He  testified 
that  he  had  been  a  ship  broker  and  owner  for  fifteen 
years,  iu  which  time  he  had  bought  and  sold  over  200 
ships  and  steamers;  that  he  had  seen  the  ship  in  ques- 
tion once,  and  knew  her  from  the  published  reports  in 
the  American  Lloyds,  the  Green  Book,  and  the  Record 
Book,  which  were  used  by  underwriters  and  merchants 
to  guide  them  in  the  valuation  of  vessels ;  that  he  had 
never  made  a  personal  examination  of  her.  Held,  a 
competent  witness.  It  is  true  that  the  witness  had  no 
knowledge  of  this  vessel,  based  upon  any  personal  ex- 
amination, and  that  substantially  all  his  knowledge 
was  derived  from  the  reports,  books,  and  records  to 
which  he  referred.  But  there  was  evidence  showing 
her  age,  tonnage,  condition  and  character.  There  was 
evidence  also  tending  to  show  that  those  books  and 
records  contained  a  full  and  accurate  description  of 
her  character,  condition,  age.  tonnage,  and  the  ma- 
terial of  which  she  was  made ;  and  that  they  were 
commonly  referred  to  by  underwriters,  merchants 
aud  persons  buying  and  selling  ships,  for  the  purpose 
of  ascertaining  the  condition  and  description  of  the 
ships;  and  it  is  Co  be  inferred  that  their  standing  in 
the  market  and  among  business  men  depends  some- 
what, if  not  largely,  upon  those  records.  They  were 
regarded  as  sufficiently  reliable  for  the  guidance  of 
underwriters,  merchants,  and  buyers  and  sellers  of 
ships;  aud  they  have  been  so  frequently  before  the 
courts  that  we  may  take  judicial  notice  of  the  fact  that 
they  are  referred  to  by  business  men  for  the  purpose  of 
ascertaining  the  condition,  capacity,  age,  and  value  of 
ships.  It  was  not  a  sufficient  objection  to  the  com- 
petency of  this  witness  that  he  had  no  personal  knowl- 
edge of  the  ship.  An  expert  Is  qualified  to  give  evi- 
dence as  to  things  which  he  has  never  seen.  He  may 
base  an  opinion  upon  facts  proved  by  other  witnesses, 
or  upon  facts  assumed  and  embraced  within  the  case. 
Qnestibns  may  be  put  to  him  assuming  the  facts  upon 
which  he  is  asked  to  base  his  judgment  and  express  an 


opinion.  In  this  case,  the  question  put  to  the  witness 
might  have  assumed  the  age,  tonnage,  character,  con- 
dition, and  quality  of  the  vessel,  and  he  could  have 
been  asked  to  give  an  opinion  as  to  her  value  based 
upon  such  facts;  or  the  facts  relating  to  the  vessel  ap- 
pearing in  the  books  and  records  which  he  referred  to, 
and  which  were  also  proved  upon  the  trial,  might  have 
been  assumed  in  the  question  put  to  the  witness,  and 
he  asked  to  give  an  opinion  as  to  her  value  based  upon 
them.  The  plaintiff  was  not  asked  to  pursue  this  course 
in  putting  bis  question,  and  there  was  no  objection 
that  the  witness  did  not  have  sufficient  facts  before 
him  upon  which  to  base  his  opinion  as  to  the  value  of 
the  ship.  The  sole  objection  was  that  he  did  not  have 
personal  knowledge  of  the  vessel.  It  seems  to  have 
been  assumed  that  the  character,  condition,  and 
quality  of  the  vessel  were  sufficiently  proved,  and  that 
all  the  conditions  existed  which  would  qualify  the 
witness  to  give  an  opinion  as  to  value,  except  that  of 
personal  knowledge,  and  that  as  we  have  seen,  was  not 
necessary.  (2)  The  exclusion  of  evidence  defining 
*'  port  risk,"  in  the  absence  of  any  explanation  of  the 
purpose  of  the  question,  is  not  error.  The  attention 
of  the  court  was  called  to  Nelson  v.  Ins.  Co.,  71  N.  T. 
463,  where  it  is  stated  in  the  opinion  that  *'port  risk  in 
a  marine  insurance  policy  means  a  risk  upon  a  vessel 
while  lying  In  port,  and  before  she  had  taken  her  de- 
parture upon  another  voyage."  That  decision  having 
been  made  several  years  before  this  policy  was  issued, 
we  think  it  just  to  hold  that  the  term  must  have  been 
used  iu  the  policy  with  the  meaning  thus  given  to  it 
by  this  court.  If  it  was  the  purpose  of  the  question  to 
show  that  it  did  have  such  meaning,  then  It  was 
wholly  unnecessary.  If  it  was  intended  to  show  that 
it  had  any  other  or  different  meaning,  or  If  there  was 
any  other  purpose,  the  intent  and  purpose  should  have 
been  disclosed  to  the  court,  so  that  the  proper  ruling 
could  have  been  intelligently  made.  It  is  impossible 
to  perceive  what  the  object  of  the  question  was,  as  at 
the  time  of  her  destruction,  the  vessel  was  In  the  port 
of  New  York,  and  had  not  yet  started  upon  her  voyage. 
She  was  not  rigged  for  the  voyage,  and  her  crew  had 
not  yet  been  shipped.  It  is  Impossible  to  perceive  why 
the  destruction  of  the  vessel  under  such  circumstances 
was  not  a  "port  risk  In  the  port  of  New  York;  *'  and 
the  trial  judge  did  not  err,  iu  the  absence  of  any 
further  information  than  was  given  him,  in  so  hold- 
ing. But  we  think  that  in  all  policies  issued  In  this 
State  since  the  opinion  in  the  case  referred  to  was 
pronounced  and  published,  these  words  should  have 
the  meaning  given  them  therein,  as  it  Is  most  prob- 
able that  such  would  be  the  meaning  attached  to  them 
by  the  parties  using  them.  (3)  The  defendant's  coun- 
sel requested  the  court  to  charge  the  jury  as  follows: 
"The  burden  of  proof  is  on  the  plaintiffs  to  establish 
to  your  satisfaction  that  the  loss  of  this  vessel 
took  place  without  any  agency  or  instrumentality  to 
the  plaintlffiB,  direct  or  indirect,"  and  that "  the  plain- 
tiffs must  establish  this  fact,  that  the  loss  was  with- 
out any  agency  or  instrumentality  of  theirs,  by  a  clear 
preponderance  of  credible  testimony."  The  court 
refused  to  charge  either  of  these  requests,  and  to  the 
refusals  the  defendant  excepted ;  and  It  is  now  claimed 
that  in  this  the  court  erred.  The  rule  contended  for 
by  the  defendant  would  be  quite  unfair  and  impracti- 
cable In  the  trial  of  insurance  cases.  Where  there  is 
an  insurance  against  a  loss  by  fire,  and  it  Is  proved  or 
admitted  that  the  property  insured  has  been  destroyed 
by  fire,  the  loss  is  brought  literally  and  exactly  within 
the  terms  of  the  policy.  If  In  such  a  case,  the  insur- 
ance company  claims  to  be  exempt  from  paying  the 
sum  insured,  because  there  has  been  a  breach  of  some 
condition  contained  In  the  policy,  or  the  violation  of 
some  obligation  or  duty  imposed  upon  the  insured  by 
the  law  or  contract,  the  burden  rests  upon  it  to  estab- 
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lish  the  facts  wbloh  It  tbas  relies  upon  as  a  defense  to 
tbe  claim  under  the  polioj.  Every  presumption  of 
law  is  against  tbe  commission  of  a  crime,  and  in  all 
forms  of  action,  civil  and  criminal,  every  person  is 
presumed  to  be  innocent  until  bis  guilt  bas  been  estal>- 
llsbed  bj  at  least  a  preponderance  of  evidence.  Tbese 
humane  rules  of  law  would  be  violated  if  a  person 
suing  upon  a  policy  insuring  bis  property  against  fire 
was  bound  to  assume  the  burden  of  showing  that  he 
was  not  guilty  of  the  crime  of  burning  his  own  prop- 
erty. The  defendant  making  that  allegation  against 
him  must  bear  the  burden  of  establishing  it.  Tid- 
marsh  V.  Insurance  Co.,  4  Mason,  499;  FislEe  v.  Ins. 
Co.,  16  Pick.  810;  Murray  v.  Ins.  Co.,  86  N.  Y.  286; 
Heilman  V.  Lazarus,  90  id.  672;  1  Greenl.  Ev.,  $86; 
Rosooe  Ev.,  62.  The  burden  in  such  a  case  to  prove 
the  crime  of  incendiarism  should  rest  upon  him  who 
alleges  it,  just  as  the  burden  of  proving  insanity  rests 
upon  him  who  assails  a  will,  deed,  or  other  instrument 
upon  that  ground.  1  Williams  Ez'rs  (6th  Am.  ed.),  24;  1 
Redf.  Wills,  chap.  8,  $4;  Scbonler  WiUs,  H  147,  178; 
1  Qreenl.  Ev.  (Redf.  ed.),  §  80.  Here  tbe  burning 
and  destruction  of  the  vessel  are  admitted  in  the 
answer,  and  the  defendant  makes  the  allegation  and 
tenders  the  issue  that  the  fire  was  caused  by  the  in- 
sured ;  and  in  such  a  case  it  is  a  just  rule  to  hold  that 
the  defendant,  by  the  issue  it  has  thus  made,  bas  as- 
sumed the  burden  of  maintaining  Its  allegations.  (4) 
The  conclusion  of  thetestimonyof  a  witness,  called  as 
an  expert  to  testify  as  to  the  value  of  a  ship  at  the  time 
of  her  loss,  and  who  had  not  been  on  board  of  her  for 
more  than  five  years  — the  testimony  showing  that 
within  that  time  a  large  amount  of  repairs  had  been 
made  upon  her  —  is  not  reversible  error.  If  the  evi- 
dence had  been  received  it  certainly  would  not  have 
been  entitled  to  very  much  weight  with  the  jury. 
While  it  would  not,  we  think,  have  been  erroneous  to 
receive  and  submit  the  evidence  to  the  jury  for  what 
it  was  worth,  we  cannot  say,  as  matter  of  law,  that  the 
judge  exceeded  tbe  bounds  of  a  reasonable  discretion 
in  holding  that  the  witness  was  not  qualified  as  an  ex- 
pert to  give  an  opinion  as  to  the  value  of  the  ship  at 
the  time  she  was  burned.  The  rules  determining  the 
subjects  upon  which  experts  may  testify,  and  prescrib- 
ing the  qualifications  of  experts,  are  matters  of  law; 
but  whether  a  witness  offered  as  an  expert  has  those 
qualifications  is  generally  a  question  of  fact  to  be  de- 
cided by  tbe  trial  judge ;  and  it  has  been  held  that  his 
decision  in  reference  thereto  Is  not  reviewable  in  an 
appellate  court.  Sarle  v.  Arnold,  7  R.  I.  682;  Dole  v. 
Johnson,  60  N.H.  456;  Jones  v.  Tucker,  41  id.  646; 
Wright  V.  Williams,  47  Vt.  222.  Without  going  the 
full  length  of  Miese  cases,  it  is  sufficient  to  hold  here 
that  the  decision  of  the  trial  judge  In  such  a  matter 
should  not  be  held  to  present  an  error  of  law,  and  on 
that  account  be  reversed,  unless  it  is  against  the  evi- 
dence, or  wholly  or  mainly  without  support  in  the 
facts  which  appear.  Here,  we  think,  it  was  a  fair 
matter  for  the  judgment  of  the  trial  judge  whether 
this  witness  bad  the  requisite  knowledge  and  qualifica- 
tions to  give  an  opinion  as  an  expert  as  to  the  value  of 
this  ship.  Jan.  17.  1888.  Slocovich  v.  Orient  Mut  Im. 
Co.  Opinion  by  Earl,  J. ;  Andrews  and  Peckham, 
J.J.,  dissenting. 

InSUBANOB  —  BENEFICIARY  OF  I/IFB  POLIOT  — 
**  GUARDIAN  "—  NOTICE  OF  DEATH— COMITY— WILL- 
SEAL.—  (1)  A  provision  In  a  policy  of  life  insurance 
provided  that  under  certain  circumstances,  payment 
of  tbe  amount  upon  the  death  of  the  insured  should 
be  made  to  the  guardian  of  his  children  for  their  use 
if  tliey  were  under  age.  Held,  that  this  meant  to  tbe 
legally  qualified  guardian,  and  none  other  was  capable 
of  receiving  the  amount  so  as  to  relieve  the  obligation 
of  the  insurance  company.    (2)  A  guardian  od  litem  is 


a  proper  person  to  receive  payment  of  such  policy.  (3) 
One  who  is  not  legally  and  duly  appointed  guardian 
but  who  is  nominally  acting  as  such  guardian,  has 
sufficient  authority  to  give  a  valid  notice  of  the  death 
of  the  insured,  and  the  claims  of  tbe  beneficiaries.  (4) 
A  debtor  in  New  York  cannot  invoke  the  statute  of 
that  State  defining  the  powers  of  domestic  guardians, 
to  justify  a  payment  to  a  supposed  guardian  appointed 
under  the  New  Jersey  Laws.  (6)  Tbe  addition  of  a 
seal  to  an  instrument  intended  for  a  will  does  not 
change  the  character  of  the  instrument  so  as  to  make 
it  a  deed.  Jan.  17, 1888.  Wuesthoff  ▼.  Oermania  Life 
ln$,  Co.    Opinion  by  Andrews,  J. 

Justices  of  the  peace- jurisdiction- -limitatton 
cf— election— de  facto— conviction  before.— (1) 
The  act  of  the  Legislature  incorporating  the  village  of 
Canton  (Laws  N.  T.  1846,  chap.  192;  as  amended. 
Laws  1859,  chap.  70;  as  further  amended  by  Laws  1670^ 
chap.  263),  and  providing  for  the  election  of  a  justice 
of  the  peace  for  that  village,  is  Intended  to  prescribe  a 
limited  jurisdiction  for  such  justice  co-extensive  with 
the  boundaries  of  the  village,  and  is  therefore  consti- 
tutional. (2)  The  Constitution  of  New  York  permiu 
the  election  in  villages  of  a  judicial  officer  of  inferior 
and  local  jurisdiction,  and  it  Is  immaterial  that  such 
officer  is  called  "a  justice  of  the  peace.'*  (3)  Where 
it  did  not  appear  affirmatively  that  no  ballots  were 
oast  for  a  certain  person  for  an  office,  and  there  was 
evidence  to  indicate  that  probably  some  were  so  oast, 
and  where  many  were  cast  for  the  person  for  an  office 
designated  in  nearly  the  same  way  as  the  office  in 
question,  and  It  further  appeared  that  tbe  person  had 
entered  upon  the  duties  of  tbe  office,  and  in  pursuance 
thereof  convicted  one  who  was  accused  of  a  crime, 
held,  that  the  office  was  held  by  an  officer  de  facto,  and 
the  prisoner  should  not  be  discharged.  Jan.  U,  1888. 
People  V.  Terry,    Opinion  by  Peckham,  J. 

Landlord  and  tenant  —  covenant  to  build  — 
assignment  of  lease-release— agreement— pro- 
tision  against  subletting  —  breach  —  knowl- 
edge of  lessor— covenant  to  renew  i^ase— en- 
forcement —  costs  —  action  on  **  instrument  in 
writing  "—specific  performance  of  covenant.— 
(1)  Plaintifl^s  assignor  leased  certain  property  from 
defendants  for  a  term  of  years  with  an  agreement  to 
build  within  six  years.  After  the  lease  had  been  as- 
signed, with  defendants*  consent,  to  plaintiff,  defend* 
ants  executed  a  release  to  the  original  lessor  and  his 
assigns  *' from  the  covenant  and  agreement  to  build 
in  said  lease  contained.**  Held,  that  it  wholly  dis- 
charged plaintitr  from  any  obligation  to  build.  (2^  On 
expiration  of  tbe  lease  the  lessor  was  to  buy  the  build- 
ing or  renew  the  lease.  Held,  that  the  lessee  still  had 
the  right  to  build,  and  having  done  so,  became  entitled 
to  the  exercise  of  the  option  by  the  lessor.  (8)  The 
lease  was  conditioned  against  assigning  or  subletting. 
He  erected  an  apartment  house,  lived  on  one  floor 
himself,  and  for  several  years  paid  the  rent  which  was 
received  without  objection.  Heid,  that  by  such  a  sub- 
letting, with  the  knowledge  of  the  lessor,  he  had  not 
forfeited  his  rights  under  the  lease.  Tbe  construction 
of  the  house  indicated  that  is  was  designed  for  per- 
manent use  as  an  apartment  house.  It  is  consistent 
with  the  circumstances  and  with  fair  dealing  to  con- 
strue the  acts  and  silence  of  the  defendant  as  an  as- 
sent that  the  somewhat  peculiar  interest  created  by 
the  letting  of  apartments  from  time  to  time  for  brief 
periods  was  not  an  underletting  or  parting  with  any 
Interest  in  the  demised  premises,  within  the  meaning 
of  the  covenant.  The  interest  of  an  occupier  of  an 
apartment  is  peculiar.  He  has  simply  the  right  to 
occupy  designated  rooms  during  the  time  specified ; 
but  a  destruction  of  tbe  building  ends  the  right  (Kerr 
V.  Bank,  3Edw.  Ch.  315;  Graves  v.  Berdan,  29  Barb 
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100).  and  thereafter  be  would  retalu  uo  iuterett  In  the 
lot.  Letting  rooms  to  lodgers  is  held  not  to  be  a  breach 
of  a  covenant  against  underletting.  Doe  ▼.  Laming, 
4  Camp.  7B;  see  also  Wilson  v.  Martin,  1  Denio,  602; 
White  ▼.  Mayuard,  lU  Masa.  250.  The  plaintiff  at  all 
times  occupied  a  part  of  the  premises,  and  the  defend- 
Rut  had  the  protection  wbich  his  personal  oversight 
would  afford.  It  would  be  inequitable  to  permit  the  de- 
fendant to  iusist  upon  a  forfeiture,  when  by  Its  con- 
duct it  had  sanctioned  the  construction  which  the 
plaintiff  had  placed  upon  the  covenant.  (4)  In  au 
action  to  compel  a  lessor  to  execute  a  renewal  of  a 
lease,  a  judgment  providing  for  the  appointment  of 
appraisers,  according  to  the  terms  of  the  original  lease, 
and  that  upon  their  report  the  lessor  shall  pay  for  the 
improvements  or  execute  the  new  lease,  as  provided 
in  the  old  lease,  is  proper.  (5)  An  action  to  compel 
specific  performance  of  the  covenants  of  a  lease  is  not 
such  an  action  to  procure  au  adjudication  upon  *'  aa 
instrument  in  writing  '*  as  to  entitle  plaintiff  to  statu- 
tory costs  under  Code  N.  Y.,  S  8262.  Jan.  17.  1888. 
SmUh  V.  Rector  of  St.  Philip's  Church.  Opinion  by 
Andrews,  J. 

COYBNANT  TO    BVPAIB  — NOTICE —|APPKAI. — 

K8TOPPKL  BY  CONDUCT?  BELOW.— (1)  A  Covenant  in 
a  lease  by  the  landlord  to  **pnt  and  keep"  a 
roof  in  repair,  when  the  circumstances  indicate 
no  probability  of  its  being  out  of  repair  when  the 
lease  was  made,  does  not  imply  a  confession  that  it  was 
so,  and  does  not  impose  the  duty  of  repairing  without 
notice  to  the  landlord  of  a  necessity  for  it.  (2)  Where 
a  party,  by  his  requests  for  instructions,  concedes  the 
necessity  of  a  notice  to  repair  on  the  part  of  a  tenant 
to  a  landlord,  be  cannot  upon  appeal  take  a  different 
and  inconsistent  position.  Jan.  17,  1888.  Thomas  v. 
Kingdand.    Opinion  by  Finch,  J. 

NeOOTIABLB  IKSTRUMENT— DEFSNSB  of  aAMBLTNO 

CONSIDERATION.— Plaintiff  won  $600  at  cards  from  de- 
fendant. Defendant,  on  August  7,  1883,  offered,  If 
plaintiff  would  give  his  accommodation  note  to  de- 
fendant's firm,  to  procure  its  discount,  and  pay  plain- 
tiff in  cash.  This  was  done.  The  note  was  renewed 
from  time  to  time  until  October  27,  1884.  On  March 
1,  1884,  defendant  gave  plaintiff  a  note  payable  on  de- 
mand, to  protect  plaintiff  against  the  note  then  out- 
standing, made  by  the  latter.  Plaintiff's  last  note  went 
into  the  hands  of  an  innocent  holder,  and  plaintiff  paid 
it.  Held,  that  the  note  of  March  1,  1884,  was  valid. 
We  do  not  perceive  how  this  note  is  affected  with  any 
illegality.  The  gambling  debt  was  absolutely  paid  on 
the  7th  of  August,  1883,  and  thereafter  had  no  existence 
whatever.  The  Revised  Statutes  — 3  Rev.  Stat.  (7th 
ed.),  p.  1963,$  14— provide  that  every  person  who 
shall,  by  playing  at  anj  game,  *  *  *  lose  at  any 
time  or  sitting  the  sum  of  $26  or  upward,  and  shall 
pay  or  deliver  the  same  or  any  part  thereof,  may 
within  three  calendar  months  after  such  payment  or 
delivery,  sue  for  and  recover  the  money  or  value  of 
the  things  so  lost  and  paid  or  delivered  from  the  winner 
thereof."  Under  this  statute  the  defendant  could  have 
saed  the  plaintiff  at  any  time  within  three  months  to 
reoover  the  money  thus  paid.  It  is  true  that  the 
money  was  procured  upon  the  credit  of  the  plaintiff 
and  the  firm  of  Oo<»dwiii,  Cross  ft  Co. ;  but  It  was 
nevertheless  the  money  of  the  defendant  at  the  time 
it  was  paid  to  the  plaintiff,  and  the  plaintiff  thereafter 
simply  bore  the  relation  of  accommodation  maker  of 
tbe  note  which  he  delivered  to  the  defendant.  The 
note  in  suit  was  given  to  him,  not  for  the  gambling 
debt,  but  to  indemnify  him  against  his  liability  upon 
bis  aooommodation  note.  The  note  given  by  the  plain- 
tiff on  the  7th  of  Aug^iBt,  1883,  to  the  defendant  was 
diflooonted,  not  for  the  plaintHTs  accommodation,  but 
for  the  aooommodation  of  the  defendant  or  his  firm. 


Suppose  there  had  been  no  law  which  rendered  tbe 
gambling  debt  illegal,  and  the  plaintiff,  at  any  time 
after  he  had  received  the  payment  made  to  him  on  tbe 
7th  of  August,  had  sued  the  defendant  for  the  debt, 
could  not  the  defendant  have  suooessfully  maintained 
that  it  had  l>een  paid  ?  Or  suppose,  tluit  instead  of 
owing  the  plaintiff  $600  for  a  gaming  debt,  he  had  owed 
him  $500  for  borrowed  money,  and  had  paid  the  $600 
under  precisely  the  same  circumstances  which  exist  in 
this  case,  would  not  the  debt  have  l>een  discharged? 
And  could  the  plaintiff  afterward  have  maintained  an 
action  against  the  defendant  for  the  $600?  Clearly  not. 
The  consideration  upholding  this  note  is  not  the 
gambling  debt,  but  the  money  paid  by  the  plaintiff 
upon  the  accommodation  note.  After  the  defendant 
gave  this  note,  bis  sole  obligation  to  the  plaintiff  was 
to  pay  the  accommodation  note,  or  in  defaolt  of  such 
payment,  to  pay  this  note.  It  may  be  said  that  if  the 
plaintiff  can  maintain  this  action  he  has  successfully 
evaded  the  statute  which  declares  that  '*  all  things  in 
action  *  *  *  given  or  executed  by  any  person, 
when  the  whole  or  any  part  of  the  consideration 
of  the  same  shall  be  for  any  money  or  other 
valuable  thing  won  by  playing  at  any  game  what- 
ever, ♦  ♦  ♦  shall  be  utterly  void,"  etc.  8  Rev.  Stas. 
(7th  ed.),  p.  1963.  S  16.  But  it  is  frequently  true  that 
statutes  enacted  for  the  public  welfare  may  be  success- 
fully evaded  without  any  violation  of  them.  Jan.  17, 
1888.  Hoyt  v.  Cross.  Opinion  by  Earl  J. ;  Danforth, 
J.,  not  voting,  and  Peckham,  J.,  dissenting. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

CbIMTNAL   law— BSS    OE8T.fi— DE0LABATI0NB.->On 

the  trial  of  an  indictment  for  murder,  evidence  was 
received  of  a  declaration  made  within  a  few  moments 
of  the  firing  of  the  pistol  shot  which  caused  the  inju- 
ries of  which  deceased  died.  The  declaration  tended 
to  Identify  the  defendant  as  the  perpetrator  of  the 
crime,  and  was  made  when  there  was  danger  of  the 
occupants  of  the  house  being  burned,  and  in  refer- 
rnce  thereto,  a  fire  having  been  started  in  one  of  the 
rooms.  Heldt  the  declaration  was  part  of  the  res 
gesta.  What  length  ot  time  had  elapsed  after  Mrs. 
Peek  was  shot  before  the  door  was  opened  and  the 
declaration  made  does  not  certainly  appear,  but  it 
could  have  been  but  a  few  moments.  Several  pis« 
tol  shots  had  been  fired,  and  all  of  the  persons  in  the 
house  declared  they  were  shot.  A  fire  bad  been  lighted 
in  the  adjoining  room,  and  the  danger  of  being  burned 
existed  when  the  door  was  opened  and  the  declara- 
tion made.  It  seems  to  us  quite  clear  that  the  decla- 
ration constitutes  a  part  of  the  transaction,  and  was 
clearly  admissible  In  evidence.  It  is  true  the 
pistol  shots  had  been  fired  a  short  time  before,  but  the 
fire  was  then  burning.  The  danger  of  being  burned 
actually  existed  at  that  time,  and  the  declaration  was 
made  In  reference  to  the  fact.  In  Com.  t.  McPike,  8 
Gush.  181,  tbe  deceased  ran  from  a  room  where  her 
husband,  the  defendant,  was,  to  a  room  In  the  same 
house,  a  stoiy  above  tbe  one  occupied  by  herself  and 
her  husband,  and  knocked  at  a  door,  crying  "  Murder.*' 
A  witness  saw  the  deceased  was  wounded,  and  started 
for  a  physician.  She  met  the  defendant  and  another 
witness  on  the  stalro,  and  tbe  latter  went  for  a  watch- 
man, and  upon  returning,  went  immediately  to  the 
room  where  the  deceased  was,  and  there  fonnd  her 
bleeding  profusely.  She  said  John  (meaning  defend- 
ant) had  stabbed  her.  The  defendant  objected  to  such 
declaration.  The  objection  was  overruled,  and  It  was 
held  the  ruling  was  right,  on  the  ground  that  it  was 
80  recent  after  the  receiving  of  the  injury  as  to  jus- 
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titj  the  admission  of  the  evidence  as  a  part  of  the  res 
gtsttz.  See  also  DrisooU  v.  People,  47  Mich.  419;  Peo- 
ple V.  Yemon,  86  Cal.  49;  Harriman  t.  Stowe,  57  Mo. 
98;  Insurance  C'O.  ▼.  Mosley,  8  Wall.  897;  Btaie  ▼. 
Driicoll,  84  N.  W.  Rep.  428.  The  declaration  was  ad- 
missible In  evidence.  Iowa  Sap.  Ct.,  Deo.  15, 1887. 
StaU  T.  Schmidt,    Opinion  by  Seevers,  J. 

Damages  —  trespass  —  cuttino  and  carrying 
AWAT  TTMBEB— GOOD  FAiTH.—  Iu  an  aotlon  for  the 
value  of  timber  cot  and  carried  away  from  the  land  of 
another,  If  the  defendant  was  an  unintentional  or 
mistaken  trespasser,  or  honestly  and  reasonably  be- 
lieved that  his  conduct  was  rightful,  the  measure  of 
damages  Is  the  value  of  the  timber  at  the  time  it  was 
taken;  that  is,  standing  on  the  ground.  Bj  the  case 
of  Whitney  v.  Huntington,  83  N.  W.  Rep.  561,  and 
Nesbitt  V.  Lumber  Co.,  21  Minn.  491,  as  the  latter  is 
limited  or  qualified  by  the  former,  this  court  has 
adopted  the  following  rules  upon  this  subject  as  appli- 
cable to  cases  of  this  kind :  First,  where  the  defendant 
is  a  wlUf  nl  trespasser,  the  full  value  of  the  property  at 
the  time  and  place  of  demand ;  second,  where  he  Is  an 
unintentional  or  mistaken  trespasser,  or  as  expressed 
in  Whitney  v.  Huntington,  where  he  honestly  and 
reasonably  believed  that  his  conduct  was  rightful,  the 
value  of  the  property  at  the  time  It  was  taken ;  that 
is,  the  value  of  the  timber  standing;  thlrdj,  if 
the  defendant  Is  an  innocent  purchaser  from  a  willful 
trespasser,  the  value  of  the  property  at  the  time  of 
such  purchase.  These  rules  may  not  be  logically  con- 
sistent with  each  other,  but  In  practice  they  perhaps 
work  as  equitably  as  any  that  could  be  adopted,  and 
seem  to  be  in  accord  with  the  prevailing  doctrine  both 
in  this  country  and  In  England.  See  Wood  en- Ware 
Go.  V.  U.  8.,  106  U.  8.  482.  It  was  also  decided  in 
Whitney  v.  Huntington,  euprd^  that  actual  notice  of 
the  adverse  claim  of  the  true  owner  is  not  inconsist- 
ent with  good  faith  on  the  part  of  the  trespasser,  using 
the  term  in  the  sense  in  which  It  is  often  used,  of  the 
absence  of  willful  or  Intentional  wrong  or  bad  motive. 
Such  honesty  of  purpose  Is  not  Inconsistent  with  knowl- 
edge of  all  the  facts  out  of  which  the  claim  of  the  true 
owner  arises,  but  where  a  party  acts  under  an  honest 
and  reasonable  mistake  as  to  the  legal  rights  which 
grow  out  of  these  facts.  Such  was  the  case  of  Whit- 
ney V.  Huntington,  supra;  also  In  Jegon  v.  Vivian,  6 
Ch.  App.  742.  In  the  exclusion  of  evidence  the  court 
below  proceeded  upon  the  Idea  that  notice  of  plain- 
tiffs claim  was  inconsistent  with  good  faith  in  the 
sense  referred  to,  or  what  amounts  to  the  same  thing 
In  this  case,  that  such  notice  necessarily  rendered  de- 
fendants willful  trespassers.  The  evidence  as  to  the 
honesty  of  purpose  and  intent  on  part  of  defendants 
ought  to  have  been  admitted,  and  the  question  at 
least  submitted  to  the  jury,  under  proper  instruc- 
tions. Minn.  Sup.  Ct,  Dec.  28, 1887.  King  v.  MerrU 
man.    Opinion  by  Mitchell,  J. 

Partnership—patmbnt  of  private  debt  with 
FIRM  ASSETS— NOTICE  TO  OREDiTOR.— Plaintiff,  trus- 
tee of  a  savings  bank,  took  from  one  of  the  defend- 
ants, inpayment  of  his  individual  note,  a  check  of 
the  firm  of  which  he  was  a  partner,  knowing  that  the 
signature  and  writing  In  the  check  was  in  the  hand- 
writing of  the  maker  of  the  note.  Held,  that  these 
facts  were  notice  to  the  plaintiff  that  defendant  wus 

applying  the  firm  assets  to  his  private  use,  and  they 

took  the  risk  of  the  assent  of  the  other  partner.  Penn. 

Sup.  Ct.,  Nov.  11, 1887.    Qraham  v.  TaggarL    Opinion 
per  Curiam, 

OBITUARY. 

Sir  Henry  James  Sumner  Maine,  K.  C.  8.  I.,  who 
died  at  Cannes,  of  apoplexy,  on  February  8,  was  born 


in  1822,  and  was  the  eldest  son  of  James  Maine,  M.  D. 
He  was  educated  at  Christ's  Hospital,  and  at  Pem- 
broke College,  Cambridge,  where  he    wss  Brown*s 
medalist  for  the  Greek  ode,  Camden*s  medalist,  and 
chancellor's  medalist  for  Bngllsh  verse.  Craven  scholar 
and  Brown's  medalist  for  the  Latin  ode  and  epigrams. 
He  took  his  degree  in  1844  as  senior  classic,  senior 
chancellor's  classic  medalist,  and  senior  optime  in 
mathematics.    He  obtained  a  tutorship  of  Trinity 
Hall,  the  college  of  which  he   was   afterward  elected 
master.    He  held  his  tutorship  for  two  years,  and  in 
1847,  at  the  unusually  early  age  of  twenty-five,  he  was 
appointed  reglus  professor  of  civil  law.    He  held  this 
office  until  1864,  when  he  relinquished  It  In  order  to 
undertake  the  post  of  reader  of  jurisprudence  at  the 
Middle  Temple,  having  been  called  to  the  bar  In  1850, 
being  a  member  both  of  Lincoln's  Inn  and  of  the  Mid- 
dle Temple.    He  was  elected  a  bencher  of  the  latter 
inn  in  1878.   In  1866  he  contributed  to  the  '*  Cambridge 
Essays  "  an  essay  on  **  Roman  Law  and  Legal  Eduoa* 
tlon,"  but  the  work  which  made  his  name  was  the 
'^Ancient  Law,  Its  Connection  with  the  Early  History 
of  Society,  and  its  Relation  to  Modern  Ideas,"  pub- 
lished In  1861.    In  1882  he  was  appointed  legal  mem- 
ber of  the  council  of  the  governor-general  of  India. 
His  other  works  Included  the  *' Lectures  on  Village 
Communities,"  and  the  **  Early  History  of  Institu- 
tions."   He  was  married  in  1849  to  his  cousin,  the 
daughter  of  Mr.  George  Maine,  of  Kelso,  in  Roxburgh- 
shire.   Lady  Maine,  not  being  herself  in  good  health, 
was  hastily  summoned  to  Cannes  on  Friday  in  last 
week,  when  the  seizure  occurred.    They  had  three 
children,  a  daughter  who  died  young,  and  two  sons 
who  survive.    After  a  special  service  held  in  the  Col- 
lege Chapel  at  Trinity  Hall,  Cambridge,  on  February 
9,  the  Rev.  H.  Latham,  the  vice-master,  delivered  an 
address.  In  the  course  of  which  he  said :  **  Sir  Henry 
Maine  never  thrust  himself  forward;    there  was  no 
dogmatism  about  him,  neither  was  there  the  least 
trace  of  Intellectual  coxcombry  or  of  looking  down  on 
tastes  and  pursuits  which  differed  from  his  own.    He 
never  said  a  caustic  or  an  unkindly  thing.    Even  In 
those  days  he  was  remarkable  for  a  mental  quality  fur 
which  I  have  no  English  word.     He  would  lay  his 
mind  so  close  against  the  matter  that  was  presented 
to  him  that  he  seemed  to  take  off  from  It  an  impres- 
sion accurate  even  to  the  faintest  lines.    His  reputa- 
tion," he  concluded,  **  will  grow  with  years,  because 
he  has  enriched  the  world  with  new  Ideas  and  pointed 
out  sound  methods  of  carrying  on  investigation.    He 
helped    men  to  understand  their  institutions,  and 
started  them  on  right  tracks  of  thought.  Many  names 
which  now  are  as  well  known  as  his  will  pass  out  of 
mind  while  his  will  be  left  to  fame.— London  Law 
Journal, 


CORRESPONDENCE. 

Pbeonanot  from  Rape. 

Editor  of  the  A  Ihany  Law  Journal : 

The  case  of  Young  v.  Jo/itison,  46  Hun,  164,  cited  by 
you  in  the  Law  Journal  of  Saturday  last,  and  com- 
mented upon  with  your  usual  sagacity,  and  as  I  be- 
lieve, In  this  instance  at  least,  with  accuracy,  recalls  to 
my  mind  a  similar  case  that  fell  under  my  own  obser- 
vation. 

Seventeen  years  ago  a  very  worthy  woman  from  an 
adjoining  town,  and  in  humble  life,  applied  to  me  for 
counseL  I  knew  her  well,  and  was  sure  that  she  would 
state  nothing  but  the  truth.  The  poor  woman,  with 
many  tears  and  sobs,  made  the  following  statement : 
She  said  that  her  daughter— a  pleasant,  freah-iooklng 
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ooQutry  girl  of  sizteeu  years  of  age,  and  preseut  with 
the  mother— was  of  feeble  intellect  (a  fact  well 
kuowii),  aud  that  she  had  been  complaining  of  ill 
health  for  the  past  four  or  five  months ;  that  two  or 
three  physicians  in  the  country  had  prescribed  var- 
ious remedies  for  her,  which  had  no  effect,  and  that 
the  physicians  could  not  tell  what  her  malady  was; 

that  she  had  just  come  from  Dr. *s  oflBoe  (one  of 

our  most  prominent  physicians),  and  to  her  astonish- 
ment aud  horror  had  learned  from  him  that  her  daugh- 
ter was  eficeinU,  aud  that  she  had  just  drawn  from  her 
this  explanation :  That  in  the  summer,  as  she  was 
piolcing  berries  in  a  wood,  about  a  quarter  of  a  mile 
from  her  house,  a  great,  strong  fellow  who  worked  as 
a  farm  hand  for  their  neighbor,  came  suddenly  upon 
her,  and  flourishing  a  knife,  threatened  her  with  in- 
stant death  if  she  made  the  least  outcry.  He  then 
threw  her  on  the  ground  amid  the  bushes  and  rav- 
ished her,  the  poor  girl  making  all  the  resistance  in  her 
power,  but  not  daring  to  cry  out.  After  threatening 
her  again  with  death,  as  she  lay  helpless  and  nearly 
unoonscious,  iu  case  she  informed  against  him,  the 
brute  left  her,  and  it  was  some  hours  before  the  poor, 
half-witted  girl  reached  her  mother*8  house.  She  had 
never  mentioned  the  outrage  to  any  one  until  it  was 
drawn  from  her  on  this  occasion. 

I  at  once  procured  a  warrant  for  the  ravlsher* 
placed  it  in  the  hands  of  an  officer,  who  forthwith  re- 
paired to  the  house  of  the  farmer  for  whom  the  vil- 
lain worked,  but  he  had  left  that  very  morning,  and 
has  never  been  seen  in  the  neighborhood  or  heard 
from  since.  He  must  have  obtained  some  informa- 
tion as  to  what  was  going  on,  or  become  suspicious,  or 
possibly  made  satisfactory  terms  with  the  officer;  at 
ail  events  he  never  could  be  found  afterward,  though 
I  procured  an  indictment,  and  kept  It  hanging  over 
his  head  for  years,  and  it  was  recently  dismissed.  The 
poor  girl  became  a  mother,  and  died.  The  grand- 
mother assured  me  that  the  little  one,  from  the  day 
of  her  birth  until  she  was  at  least  five  years  of  age, 
would  tremble  in  eveiy  limb  and  her  eyes  show  the 
strongest  indication  of  fear  whenever  any  one — grand- 
mother, familiar  friend  or  stranger,  approached  her. 
Now  whatever  opinion  a  medical  expert  might  ex- 
press, I  believe  he  should  be  allowed  to  express  it  on 
the  witness  stand  iu  such  a  case.  Here  are  undeniable 
facts  that  show  pregnancy  mat  follow  ravishment  of  a 
female  who  never  before  had  had  sextial  intercourse ;  for 
this  poor  cnrl,  on  account  of  her  weak  mind,  had  always 
been  kept  under  the  eye  of  her  prudent,  cautious 
mother,  and  she  was  not  allowed  to  be  in  company 
with  any  man.  And  that  she  informed  her  mother 
truly  is  proireu  by  many  circumstances,  not  thought 
necessary  to  state  here,  aside  from  the  flight  of  the 
villain  who  committed  the  crime. 

Now,  both  to  adorn  the  tale  and  to  point  a  moral, 
observe  the  inscrutable  ways  of  Qod,  who  permits 
this  atrocious  crime  to  be  committed,  suffers  it  to  go 
nnpanished,  at  least  so  far  as  human  tribunals  are 
eonoerned,  and  at  length  almost  sanctlfles  it  by  the 
goodueas  and  virtue  that  He  causes  to  flow  from  such 
an  inipure  fountain-head  I 

I  recently  saw  and  conversed  with  the  fruit  of  this 
brufyal  crime,  now  a  young  lady  of  sixteen,  handsome, 
refined,  intelligent,  and  thanks  to  the  kind  grand- 
moiher,  with  more  accomplishments  than  one  could 
expect  from  her  surroundings.  This  noble  girl  is  to- 
day the  sole  support  and  nurse  of  the  dear  old  grand- 
mnither,  now  fallen  into  poverty  and  helplessness.  I 
haVe  seen  them  quite  often  in  these  relations,  and 
nejver  could  angel  administer  to  a  saint  with  more 
intleness  and  love.  I  have,  purposely  of  course, 
obnitted  their  names,  but  I  will  add  that  the  joung 
h  has  no  idea  that  she  was  not  bom  in   lawful 


wedlock,  that  both  parents  are  dead,  aud  that  for 
family  reasons  she  retains  the  name  of  her  mother. 
Tours  truly, 
Trot,  Feb.  20, 1888.  Frank  J.  Pahmentkr. 

Payment  of  Chbck  on  Fai^b  Indorsbmsnt. 

Editor  of  the  Albany  Lau)  Journal : 

Can  we  beg  that  you  will  review,  and  if  necessary 
revise  this  decision  of  the  New  York  Journal  of  Com- 
merce of  February  9.  There  is  much  interest  in  the 
decision  among  our  bankers  and  lawyers  over  the 
country. 

Very  respectfully, 

J.  8.  St  W.  F.  Davidson. 
Augusta,  Ga.,  Feb.  18, 1888. 

"  St.  Louis,  Mo.,  Feb,  1, 1888. 
"  Editor  of  the  Journal  of  Commerce : 

**  One  of  our  customers  drew  a  check  on  us  which  he 
intended  to  draw  to  the  order  of  J.  £.  Jones,  but  he 
erroneously  drew  it  to  E.  J.  Joues,  aud  sent  it  to  a 
town  iu  the  country  where  J.  B.  Jones  was  staying, 
and  also  a  man  named  £.  J.  Jones,  who  got  the  check 
and  had  it  cashed  by  a  party  in  the  town,  who  depos- 
ited it  in  his  bank,  and  it  came  here  aud  was  paid  by 
us  to  the  country  bank^s  correspondent  here.  Our 
customer  now  wants  us  to  refund  the  money.  Should 
we  do  so?  If  so,  can  we  recover  of  the  bank  here  of 
whom  we  received  it,  and  so  back  to  the  original  party 
who  cashed  the  check  for  the  wrong  Jones,  although 
it  was  made  to  his  order?  The  party  cashing  the  check 
for  Jones  took  fifteen  per  cent  off  the  face  for  cashing 
it— although  about  one-eighth  per  cent  would  cover  a 
straight  transaction.  P*** 

*'Reply :  It  has  been  decided  In  a  case  heretofore  folly 
reported  by  us  that  a  bank  on  which  a  check  is  drawn 
in  favor  of  John  Brown  must  pay  it  to  the  right  John 
Brown,  or  be  liable  for  the  error.  In  this  case, 
although  the  error  of  the  drawer  contributed  to  the 
mistake,  we  are  sure  that  the  court  will  not  hold  it  to 
be  a  good  payment  when  made  to  a  man  for  whom  it 
was  not  intended,  and  who  was  not  a  bona  fide  holder 
for  value.  The  customer  can  refuse  to  have  the  check 
charged  to  his  account,  claiming  with  good  reason 
that  it  is  not  properly  indorsed.  The  drawee  t>ank 
then  returns  it  to  the  correspondent  as  not  properly 
payable  for  want  of  the  right  signature;  the  corre- 
spondent must  refund  or  prove  that  it  was  properly  or 
rightfully  indorsed,  which  he  cannot  do;  he  therefore 
refunds  the  money,  and  sends  the  check  to  the  coun- 
try bank,  which  makes  him  the  proper  credit.  That 
country  bank  can  compel  the  *  party  *  who  cashed  it  to 
make  it  good.  And  the  party  aforesaid,  who  thought 
he  had  made  fifteen  per  cent,  must  get  his  pay  back 
from  E.  J.  Jones,  to  whom  he  gave  the  money,  or  lose 
it.  This  is  the  legal  course  for  all  concerned.  The 
customer  can  then  draw  his  check  to  the  right  order 
and  get  it  cashed.** 

[See  Current  Topics.— Ed.] 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
Feb.  28,  1888: 
Judgment  affirmed  with  costs— In  re  Petition  of 
John  Pennie  to  vacate  assessment.  This  affirms  the 
decision  of  Justice  Parker  at  Special  Term,  which  was 
sustained  at  General  Term,  that  the  assessment  for 
the  paving  of  Second  street,  in  this  city,  is  void  for  in- 
formalities in  the  action  taken  to  secure  assent  of 

property-owners. Order  affirmed  with  costs— In  re 

Application  of  Niagara  Falls  aud  Canadian  RaplCs 
Railroad  Company  to  acquire  lands  of  De  Vaux  Col- 
lege.  JudgD^ient  affirmed    with    costs  — Andrew 

Brown,  appellant,  v.  Charles  Foster  and  another,  re- 
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spoiidents. Order  of  General  Term  reveraed,  and 

judgment  of  trial  court  affirmed  with  coBtt — Samuel 

Thayer,  appellant,  v.  George  W.  Fintou. Judgment 

of  the  General  Term  affirmed,  and  judgment  absolute 
rendered  for  the  defendant  in  the  stipulation  with 
costs— Jason  Bloodgood,  appellant,  v.  Ann  Ajers  and 

others,  respondents. Awards  in  each  case  reversed 

and  rehearing  ordered — Isaac  K.  Reed,  Marj  Costello 
and  others  and  Mary  A.  Poland,  appellants,  v.  State, 

respondent. Judgement  affirmed  with  costs— Wm. 

Gibson  Jones,  appellant,  ▼.  Lulu  V.  Jones,  respond- 
ent. This  affirms  with  the  validity  of  Mrs.  Jonea'  di- 
vorce obtained  in  Texas  as  a  bar  to  his  suit. Judg- 
ment affirmed  with  costs— Samuel  Brlce,  respondent, 

V.  Paul  Bauer,  appellant. Judgment  al&rmed   with 

costs— James  Park  and  others,  respondents,  v.  Har- 
vey R.  Preston  and  others,  appellants. Judgment 

reversed,  new  trial  granted,  costs  to  abide  event — 
Charles  W.  Romeyn,  respondent,  v.  Daniel  E.  Siclsles, 
appellant.  This  was  an  action  by  an  architect  to  re- 
cover for  plans  drawn  for  a  provisional  building  that 
was  never  erected.  Defendant  a«sert8  that  plaintiffs 
pay  was  to  depend  on   the  acceptance  of  plans  and 

erection  of  building. Judgment  reversed,  new  trial 

granted,  costs  to  abide  event— Commercial  National 
Bank  of  Philadelphia,  respondent,  ▼.  Isaac  Uellbrou- 

ner,  appellant. Judgment  of  General  Term  affirmed 

except  and  so  far  as  it  relates  to  the  third  count,  and 
as  to  that  reversed,  and  that  of  Special  Term  affirmed 
without  costs  to  either  party  of  this  appeal— George  E. 

Dodge,  appellant,  v.  John  L.  Colby,  respondent. 

Judgment  affirmed  with  costs— Wm.  D.  Lindsay,  re- 
spondent, V.  Brooklyn  City  and  Newtown  Railroad 

Company,  appellant. Judgment  affirmed  with  costs 

—Alfred  A.  Cobb  and  others,  respondents,  v.  Dolphin 
Manufacturing  Company,  appellant. Judgments  re- 
versed, new  trial  granted,  costs  to  abide  event — Fran- 
cis Nellls,  respondent,  v.  John  G.  Munson  and  others, 

heirs,  etc.,  appellants. Judgment  affirmed  with  costs 

— Wm.  C.  AJllson  and  another,  appellants,  v.  Wm.  P. 
Abendroth,  Impleaded,  etc.,  respondent.— -Order  af- 
firmed with  coats— Max  Hoffman  and  others,  appel- 
lants, V.  Isaac  Steinan  and  others,   respondents. 

Order  affirmed  with  costs— Louis  Strauss  and  others, 
appellants,  v.  Chicago  Glycerine  Company,  respond- 
ent.  Orders  of  General  and  Special  Term  reversed, 

and  motion  for  mandamus  was  granted,  without  costs 
against  the  defendants— Reuben  N.  Waldorf,  appel- 
lant, V.  Police  Commissioners  of  the  City  of  Albany, 

respondents. Order  affirmed  with  costs— New  York 

Life  Insurance  Company  v.  Ferdinand  Mayer  and 
others. Order  of  General  and  Special  Term  re- 
versed and  proceedings  dismissed  with  costs— Pough- 
keepsie  Bridge  Company,  respondent,  v.  Robert  San- 
ford,  appellant. Orders  of  General  and  Special 

Terms  reversed,  and  motion  granted  with  costs  in  all 
courts— People,  respondents,  v.  Patrick  McDonald, 
appellant.  McDonald,  the  steward  of  Reed  A  Spen- 
cer's club  house.  In  Saratoga  Springs,  was  indicted  for 
receiving  brook  trout  out  of  season,  field, 
that  the  district  attorney  and  grand  jury  of 
Fulton  county  had  no  jurisdiction,  for  McDon- 
ald's ofifense    was   committed    In   Saratoga   county. 

Judgment  affirmed   with  costs- Wm.   B.  Smyth, 

appellant,  v.  George  W.  M.  Sturgers,  respondent. 

Judgment  and  conviction  of  murder  in  the  first  degree 
affirmed— The  People,  respondents,  v.  Robert  Brunt, 
alias  *'  Happy  Bob,"   the  Salvation  army  murderer. 

Judgment  affirmed  with  costs— Ell  Tinklepaugh, 

respondent,  v.  Chester  Miller,  appellant. Judgment 

affirmed  with   costs— John   Demarest,  respondent,  ▼. 

Henry  Heide,  appellant. Judgment  affirmed  with 

costs— Frederick  Beck  and  others,  respondents,  v.  J. 

Lester  Wallack,  appellant. Judgment  of  General 

Term  reversed  and  that  of  Special  Term  affirmed  with 


costs— Town  of  Mentz,  appellants,  v.  Roswell  Cook, 

respondent. Judgment  affirmed  with  costs— Janiaa 

Dolan,  reapondent,  v.  Brooklyn,  Flatbush  and  Coney 
Island  Railroad  Company,  appellant. Appeal  dis- 
missed with  coats- Rowley  H.   Knapp,  respondent,  v. 

Ira  N.  Deyo,   appellant. Judgment  affirmed— The 

People,  reapondent,  v.  Amareath  H.  Brodner,  appel- 
lant— —Judgment  affirmed,  and  judgment  abaolute 
ordered  for  the  plaintiff  on  the  stipulation  with  costs 
In  all  the  courts— Rowland  Brill,  respondent,  v.  John 
Brill,  appellant.— Judgment  affirmed  with  costs- 
Walter  8.  Church,  respondent,  v.  Newton  Ketcham, 

appellant. Judgment  affirmed  with  costs— Wm.  B. 

Ludlow  and  others,  appellants,  ▼.  Sigmund  Warshinic 

and  others,  reapondenta. Judgment  affirmed  with 

costs- The  N.  T.  National  Exchange  Bank,  respond- 
ent, V.  The  Metropolitan  Elevated  and  the  Manhattan 
Railroad  Companies,  appellants. Judgment  af- 
firmed with  costs.  Holds  that  dentists  are  liable  in 
damages  for  professional  malpractice,  and  the  defend- 
ant for  the  malpractice  of  its  professor  and  students 
in  work  on  plaintiffs  teeth— Jane  M.  Sims,  respondent, 

V.  N.  Y.  College  of  Dentistry,  appellant. Judgment 

affirmed  with  costs.  This  holds  that  a  mere  squatter 
gains  no  standing  in  court  to  real  estate  against  a 
plaintiff  with  a  color  of  title— Dr.  Francis  Delafleld 
and  others,  respondents,  v.  James  Bradj  and  others* 

appellants. Judgment  affirmed  with  coata.  Plain tllT 

ia  a  nun  and  the  court  holds  that  she  is  atiU  entitled 
to  property  devised  to  her  by  her  grandfather*a  will 
despite  the  fact  that  it  eventually  goes  to  the  religions 
order  to  which  she  belongs- LUlle  L.  White,  reapond- 
ent,  V.  Milton  S.  Price  and  othera,  appellanta. 

Judgment  affirmed  with  ooata— Catherine   Jenning, 

respondent,    v.  Henry   Van  Schoick,  appellant. 

Judgment  affirmed  with  coata— John  Hommert>erg, 
reapondent,  v.  The  Ocean  Steam  Navigation  Company, 
appellant.— — Judgment  affirmed  with  costs— Harriet 
Burhans,  respondent,  v.  Oliver  T.  Comfort,  appellant. 

Judgment  affirmed  with  costs— Catherine  Harold, 

respondent,  v.  New  York  Central  and  Hudson  River 

Railroad  Company,  appellant. Judgment  affirmed 

with  coata— Richard  Oakley,    appellant,    v.    Abram 

Healey  reapondent. Award  affirmed  without  costs 

to  either  party.  Both  parties  appealed  from  the  award 
—J  Smith  McMaster  v.  The  State. Judgment  re- 
versed, new  trial  granted,  costs  to  abide  event— Peter 
A.  Tilyou,  appellant,  v.  Patrick  Reynolds,  respondent. 

Judgment  affirmed  with  costs— Martin  J.  Hackett, 

respondent,    Hackett    Hatch    Door  Manufacturing 

Company,  appellant. Ordered  afflrin^d  with  costs 

—People  ex  rel.  Henry  Edwards,  appellaj^t,  v.  Charles 
O.  Potter,  C9mmls8ioner,etc.,  and  othera,  tipapondeuts. 


NOTES,  \ 

The  following  la  a  copy  of  the  body  of  an  incWment 
found  by  the  grand  jury  of  Lawrence  county,^7-«  at 
Its  October  Term  of  the  Criminal  Court:  *'  The  fraud 
jury  of  Lawrence  county,  in  the  name  and  by  t10  aq- 
thority  of  the  Commonwealth  of  Kentucky,  r^oose 
—  of  the  offense  of  malicious  mischief,  oomnVte^ 

as  follows:  The  said ,  on  the  10th  day  of  ^P- 

tember,  A.  D.  18—,  in  the  county  and  circuit  a^i*^- 
said,  did  unlawfully,  willfully  and  maliciously  Icill 
and  destroy  one  pig,  the  personal  property  of  GeoTR^ 
PiSKt  without  the  consent  of  said  Pigg,  the  said  P^ti 
being  of  value  to  the  aforesaid  George  Pigg.  The  P^K 
thus  killed  weighed  about  twenty-five  pounds,  i«^d 
was  a  mate  to  some  other  pigs  that  were  owned  PT 
said  George  Pigg,  which  left  George  Pigg  a  pig  l«lS4i 
than  he  (said  Pigg)  had  of  pigs,  and  thus  ruthleas^ 
tore  said  pig  from  the  society  of  George  Pigg's  otbtr 
pigs,  against  the  peace  and  dignity  of  the  Common- 
wealth of  Kentucky.** 
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The  Albany  Law  Journal. 

Albany^  March  lOy   1888. 


CURRENT  TOPICS. 

WE  seldom  read  the  Albaitt  Law  Jourkal  — 
after  reading  the  proofs.  But  casually  tak- 
ing up  the  last  number  and  glancing  over  its  con- 
tents, it  struck  us  as  a  remarkably  interesting  num- 
ber—  no  vanity,  now,  for  it  is  not  our  fault  —  but 
it  seemed  to  us  to  chronicle  and  comment  on  an 
unusually  large  number  of  novel  and  striking  cases, 
to  say  nothing  of  the  current  topics,  for  which  we 
are  too  modest  to  take  any  credit. 


Now  having  happened  upon  a  personal  vein  we 
may  as  well  publish  the  following  letter  which  we 
have  just  received:  **I  have  been  a  subscriber  from 
the  beginning  of  your  first  issue,  and  have  never 
had  occasion  to  find  any  fault  with  you  or  your 
work  till  now.  Indeed,  your  publication  is  a  wel- 
come messenger  of  peace  and  good-will,  united 
with  a  heavy  amount  of  sense  and  erudition,  and 
it  has  become  to  me,  next  to  the  words  of  holy 
writ,  the  man  of  my  counsel  and  guide  of  my  heart. 
But  what  on  earth  do  you  mean  by  those  two  pic- 
tures? They  are  good  looking  fellows  enough  — 
but  who  are  they?  Those  on  title  page — are  they 
the  next  candidates  for  president?  Neither  looks 
like  the  plumed  knight,  and  I  thought  he  was 
the  man.  Nor  do  they  look  like  Williamson  and 
Higbie,  whose  'ad.!  they  seem  to  stand  on,  or 
rather  sit  on.  Are  they  Strouse  and  Darwin?  Pray 
say  who  they  are,  and  if  you  print  any  more  pic- 
tures please  put  the  names  on."  Confidentially  we 
will  inform  our  inquirer  that  those  are  not  the  like- 
nesses of  the  next  Democratic  candidates  for  the 
presidency  —  Cleveland  and  Hill  —  nor  of  the  Re- 
publican —  Blaiue  and  Conklin  —  but  of  Messrs. 
Benjamin  Vaughan  Abbott  and  Horace  G.  Wood. 
We  know,  not  by  reason  of  any  likeness  to  the  or- 
iginals, but  from  special  information  from  the  ad- 
vertisers. But  as  newspaper  portraits  go  they  are 
not  positively  bad;  they  are  better  than  some  in 
the  World,  for  example. 


The  editor  has  been  indulging  in  an  unwonted 
luxury  —  his  first  jury  trial  in  eight  years.  This 
occurred  in  the  city  of  New  York.  It  gave  rise  to 
sundry  reflections  on  the  administration  of  justice 
and  the  conduct  of  trials.  Firtt^  and  most  indeli- 
bly imprinted  on  our  memory,  is  the  foul  air  of  the 
court-room.  Is  it  not  possible  to  ventilate  the 
court-room  as  well  as  the  merits  of  the  cause?  This 
defect  shortens  the  lives  of  lawyers  as  well  as  their 
tempers.  Second,  It  reminds  us  of  Mr.  Coudert's 
remarkable  assertion  that  any  case  could  be  reached 
for  trial  in  the  city,  if  both  parties  were  willing,  in 
Vol.  37  — No.  10. 


three  or  four  montlis.  Now  here  was  a  case  in  the 
Supreme  Court,  a  year  and  a  half  old,  standing 
number  eleven  hundred  and  something,  in  which 
both  parties  were  ready  and  anxious,  and  which 
had  been  on  the  day  calendar^  wlieu  any  was  made 
up,  for  ttoo  months,  and  to  try  which  the  editor 
made  three  journeys  to  the  city  and  wasted  a  week 
of  his  (not  too)  precious  time.  Third,  The  wretched 
quality  of  the  juries.  We  saw  one  other  case 
partly  tried,  and  therefore  saw  two  juries.  In 
quality  they  are  very  inferior  to  those  in  the  much 
abused  rural  districts.  The  best  men  will  not 
serve.  Many  are  excused  by  statute.  Others  man- 
age to  be  left  "oft  the  lists.*'  Others  get  excused 
through  friendship  with  the  judges.  And  so  the 
most  important  interests  of  citizens  —  of  the  best 
as  well  as  the  worst  —  are  left  to  the  mercy  of  un- 
intelligent and  sometimes  corruptible  men.  But 
what  can  be  done  about  it?  One  thing  certainly  — 
repeal  the  silly  statutes  excusing  men  of  certain  ex- 
tensive business  responsibilities.  They  are  the  very 
men  who  ought  to  be  compelled  to  serve.  They 
owe  the  community  something  for  the  protection 
of  their  vast  interests,  and  they  can  the  most  easily 
supply  their  own  places.  In  spite  of  what  we  have 
said  above,  we  must  admit  that  the  two  verdicts 
which  we  heard  were  quite  right — especially  the 
last,  which  was  in  favor  of  our  client  I  We  do  think 
that  juries  are  generally  right,  but  the  more  intelli- 
gent the  surer  and  quicker  the  result.  Fourth.  A 
verdict  should  be  pronounced  by  eight  or  nine  jurors. 
In  one  case  which  we  witnessed  four  were  in  favor 
of  five  thousand  dollars  damages  and  two  of  six  cents. 
The  six  cent  men  hung  the  jury  for  three  hours, 
and  the  result  was  a  compromise  at  one  thousand 
dollars.  Fifth.  Trials  consume  too  much  time. 
A  trial  which  we  witnessed  occupied  four  days,  and 
it  ought  not  to  have  taken  more  than  two  and  a 
half  or  three.  Too  much  cumulative  evidence ;  too 
much  "running  emptins"  on  the  part  of  counsel; 
too  much  **  acting."  The  judges  are  too  patient. 
We  recall  the  late  Henry  E.  Davies  as  a  model  cir- 
cuit judge;  also  Amasa  J.  Parker.  These  men 
would  not  allow  cumulative  evidence  unless  it  was 
clearly  essential  and  material.  What  is  the  use  of 
proving  by  a  dozen  expert  witnesses  a  theory  about 
which  everybody  agrees?  Bunsby  said:  **If  the 
ship  has  gone  down,  why  then  the  ship  has  gone 
down."  One  Bunsby  opinion  in  a  case  is  enough. 
We  have  an  impression  that  these  things  are  done 
much  better  in  England,  and  one  of  these  days 
we  are  going  over  there  to  follow  a  circuit,  observe, 
and  report. 


Our  north-pole  friend,  Mr.  R.  Yashon  Rogers, 
asks  us:  **Did  your  microscopic  eye  ever  notice 
the  funny  mistake  on  page  622  of  volume  82,  where 
my  ♦  Elegant  Extracts  from  Brownlow  *  is  indexed 
as  *  Elegant  Extracts  from  Browning? '  "  Oh,  yes, 
but  we  thought  we  wouldn't  say  any  thing  about  it 
unless  he  mentioned  it.  It  is  a  good  rule  not  to 
apologize  until  one  is  found  out.  We  hope  our 
friend  did  not  suspect  us  of  being  a  member  of  a 
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"Browning  Club."  Frequently  we  should  like  to 
take  a  club  to  him,  but  that  is  the  nearest.  Now 
to  soothe  our  friend  we  will  tell  him  a  story  —  a 
true  one,  and  never  before  printed.  In  a  town  of 
Ohio  the  girls  formed  a  **  Browning  Club/*  and 
took  up  easy  things  at  first,  something  which  they 
could  make  head  or  tail  of,  such  as  '*Our  Last 
Ride."  This  was  read  aloud,  and  at  the  close  the 
only  query  suggested  was  whether  the  parties  rode 
on  horseback  or  in  a  *' buggy,"  and  the  general 
opinion  was  that  it  must  have  been  in  a  buggy, 
because  they  did  not  see  how  otherwise  "  he  could 
have  put  his  arm  around  her."  This  is  one  of  the 
most  sensible  *' notes"  on  Browning  that  we  have 
ever  heard.  

At  a  banquet  of  the  Union  League  Club  of 
Chicago  on  Washington's  birthday,  Mr.  Justice 
Harlan  made  some  interesting  remarks  on  the  Fed- 
eral Supreme  Court.  He  showed  what  a  keen  in- 
terest Washington  took  in  it,  and  how  he  desired 
to  draw  '*  the  first  characters  of  the  Union  into  the 
judiciary,"  and  how  he  believed  that  "  the  judicial 
department  is  the  keystone  of  our  political  fabric." 
The  speaker  also  urged  the  adoption  of  measures  to 
enable  the  court  to  keep  up  with  its  business.  He 
deprecated  the  enlargement  of  its  numbers,  and  ad- 
vised the  establishment  of  intermediate  courts  of 
appeal.  He  spoke  some  glowing  and  eloquent 
words  on  the  equality  of  rights  among  our  citizens, 
and  in  closing  said:  *'Is  it  not  something  to  be  a 
citizen  of  a  country  which,  by  its  fundamental  law, 
grants  such  privileges  and  secures  such  protection? 
Who  but  a  dreamer  or  a  madman  could  wish  to  see 
a  government  of  law  displaced  by  anarchy?  Out- 
side of  the  law  whose  rights  of  life,  liberty  or  prop- 
erty are  safe?  I  know  what  is  your  response  to 
these  questions,  for  in  the  breast  of  every  genuine 
lover  of  our  institutions  there  is  an  abiding  convic- 
tion that  obedience  to  law  is  the  surest  guaranty  of 
the  rights  of  alL"      

Mr.  William  W.  Cook,  the  author  of  the  treatise 
on  the  **Law  of  Stock  and  Stockholders,"  has  is- 
sued a  pamphlet  on  ''Trusts,  the  recent  combina- 
tions in  Trade,  their  character,  legality  and  mode  of 
organization,  and  the  rights,  duties  and  liabilities 
of  their  managers  and  certificate-holders,"  which 
we  should  think  would  be  interesting  to  the  people 
at  the  capitol  just  now.  Mr.  Cook  is  decidedly  op- 
posed to  these  monstrous  monopolies,  and  predicts 
their  speedy  downfall.  His  essay  is  well  and  vig- 
orously written,  and  it  is  to  be  commended  to  all 
who  are  interested  in  this  present  absorbing  conflict. 


The  report  of  the  fifth  annual  meeting  of  the 
Kansas  Bar  Association  is  at  hand.  It  contains  an 
address  on  '*  Milestones  of  the  Law,"  by  Solon  0. 
Thacher,  full  ol  humane  and  noble  sentiment.  Mr. 
Thacher  denounces  the  detestable  argument  of 
Charles  O'Conor  in  the  Lemmon  slave  case  (20  N. 
Y.  562)  in  a  manner  which  does  credit  to  his  intel- 


lect and  his  conscience.  It  is  astounding  that  an 
advocate  should  have  been  found  to  utter  such  sen- 
timents in  a  court  of  justice.  We  wish  we  had 
space  for  some  extracts  from  Mr.  Nathaniel  M. 
Hubbard's  address  on  the  '^  Dramatic  Art  in  the 
Jury  Trial,"  a  novel  and  entertaining  topic  well 
handled.  Mr.  Rossi  ngton  contributes  a  paper  on 
'* Federal  and  State  Jurisdiction,"  in  which  em- 
phasis is  laid  on  the  respect  due  and  rendered  to 
the  State  authority  by  the  Federal  tribunals.  There 
is  a  paper  on  '  *  Punishment  —  Degree  and  Measure," 
by  Mr.  Scott  Hopkins,  which  advocates  the  **  inde- 
terminate sentence"  plan,  and  leans  toward  the 
abolition  of  capital  punishment — **put  him  under 
permanent  bonds  to  appear  at  the  judgment  bar  of 
his  creator,"  says  Mr.  Scott  very  felicitously.  This 
is  well  if  he  is  kept  under  bonds.  * '  Taking  the 
Case  from  the  Jury  "  is  discussed  by  Messrs.  J.  W. 
Ady  and  W.  W.  Guthrie.  On  the  whole  this  is  a 
report  of  unusual  ability  and  interest. 


NOTES  OF  CASES. 

IN  WUmer  v.  Oaither^  Maryland  Court  of  Appeals, 
Jan.  6,  1888,  it  was  held  that  where,  in  an  ac- 
tion against  husband  and  wife  on  joint  promissory 
notes,  part  payment  was  made  by  the  husband 
within  the  statutory  period  of  limitation,  without 
the  knowledge  or  consent  of  the  wife,  the  wife  is 
not  bound  by  the  new  promise  of  the  husband. 
The  court  said:  **The  common-law  disability  of 
the  wife  still  exists  in  this  State  except  in  the 
special  cases,  and  to  the  extent  that  the  Legislature 
by  statute  have  thought  proper  to  remove  or  qual- 
ify such  disability.  It  is  the  act  of  1872,  chapter 
270,  that  is  relied  on  by  the  pli^ntifl^  in  this  case  as 
having  removed  the  disability  of  coverture,  and 
fixed  upon  the  wife  all  the  liabilities  of  a  feme  edU 
in  respect  to  the  notes  in  question.  That  act  pro- 
vides that  *  any  married  woman  may  be  sued  jointly 
with  her  husband  in  any  of  the  courts  of  the  State 
on  any  note,  bill  of  exchange,  single  bill,  bond, 
contract  or  agreement,  which  she  may  have  exe- 
cuted jointly  with  her  husband,  and  may  employ 
counsel  and  defend  such  actioa  or  suit  separately 
or  jointly  with  her  husband,  and  judgments  recov- 
er^ in  such  cases  shall  be  liens  on  the  property  of 
the  defendant,'  etc.  In  regard  to  the  power  to  exe- 
cute the  notes,  though  as  mere  surety  for  the  hus- 
band, there  is  no  question;  but  the  question  is 
whether  the  husband,  by  any  separate,  independent 
act  of  his  own,  can  extend  the  liability  of  the  wife, 
and  deprive  her  of  a  lawful  defense  given  her  by 
statute,  which  she  may  plead  separately  from  her 
husband.  Suit  may  be  brought  jointly  against 
husband  and  wife,  but  what  avails  the  right  of  the 
wife,  secured  to  her  by  the  statute,  to  make  a  sep- 
arate defense,  if  she  is  to  be  bound  and  concluded 
by  every  separate  and  independent  act  of  the  hus- 
band that  may  have  the  effect  to  bind  him?  Can  it 
be  supposed  that  the  Legislature  contemplated  the 
right  and  power  of  the  husband  by  any  separate, 
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independent  act  of  his  own,  after  the  execution  of 
the  note  or  obligation,  to  continue  in  force  as 
against  the  wife  those  instruments  for  an  indefinite 
time,  without  the  concurrence,  and  even  against 
the  will  and  consent  of  the  wife!  We  think  clearly 
not.  The  only  binding  effect  of  the  instruments 
authorized  by  the  act  to  be  made  as  against  the 
wife  is  that  derived  from  the  joint  act  of  husband 
and  wife  in  executing  them,  and  every  note,  bill  or 
other  contract  mentioned,  ihust  be  taken  to  have 
been  executed  subject  to  the  bar  created  by  the 
statute  of  limitations.  Therefore  to  allow  the  hus- 
band, by  any  separate  act  of  his  own,  to  impart 
new  or  extended  life  and  vitality  to  the  instrument 
to  rescue  or  preserve  it  from  the  operation  of  the 
statute,  is  simply  imposing  upon  the  wife  an  obli- 
gation not  undertaken  by  her,  nor  authorized  by 
the  terms  of  the  statute  conferring  upon  her  the 
power  to  make  the  instrument.  In  this  State,  as 
in  England,  there  must  be  shown  to  exist  one  of 
three  things  to  take  a  case  out  of  the  operation  of 
the  statute  of  limitations:  First,  an  admission  or 
acknowledgment  by  the  debtor  of  a  subsisting 
debt,  from  which  a  promise  to  pay  may  be  implied ; 
secondly,  an  unconditional  promise  to  pay  the  debt ; 
or  thirdly,  a  conditional  promise  to  pay  the  debt, 
and  evidence  which  shows  that  the  condition  has 
been  performed  or  gratified.  As  a  general  rule, 
the  acknowledgment  of  the  debt,  as  by  the  pay- 
ment of  part  of  the  principal  or  interest  due  by  one 
of  several  joint  debtors,  made  before  the  statute 
has  become  a  bar,  will  arrest  the  statute  and  pre- 
vent its  becoming  a  bar  to  the  debt  until  after  the 
lapse  of  the  statutory  period  from  the  date  of  the 
new  promise  or  acknowledgment.  But  it  is  other- 
wise if  such  acknowledgment  or  promise  be  made 
after  the  statute  has  run,  and  become  a  bar  to  the 
debt.  In  such  last-mentioned  case  the  acknowl- 
edgment or  promise  will  only  be  effectual  as  against 
the  party  making  it,  and  not  against  the  joint 
debtor.  EUicoU  v.  Nichols^  7  Gill.  86 ;  Newman  v. 
McComas,  43  Md.  82;  ScUndel  v.  Gates,  46  id.  615; 
8.  C,  24  Am.  Rep.  526.  And  as  to  the  force  of  an 
acknowledgment  or  admission  of  a  subsisting  debt, 
by  partial  payment  or  otherwise,  it  was  said  by  this 
court  in  Mitchells.  SeUman,  5  Md.  876,  887:  »The 
decisions  in  Maryland  upon  this  question  are  re- 
viewed in  EUicott  v.  Mchols,  7  Gill,  96,  the  result 
of  which  is  that  there  must  be  a  promise,  express 
or  implied.  It  is  not  the  mere  acknowledgment  of 
a  subsisting  debt  which  removes  the  bar.  Where  a 
debt  is  admitted  to  be  due  the  law  raises  a  promise 
to  pay  it;  and  it  is  this  new  promise,  either  made 
in  express  terms  or  deduced  from  an  acknowledg- 
ment, as  a  legal  implication,  which  is  to  be  re- 
garded as  reanimating  the  old  promise,  or  as  im- 
parting vitality  to  the  remedy.'  And  the  first  case 
which  states  the  principle  upon  which  one  joint 
debtor  becomes  bound  by  the  acknowledgment  or 
promise  of  another  joint  debtor,  if  made  within  the 
statutory  period  and  before  the  debt  has  become 
actually  barred,  is  the  leading  case  of  WkUcomb  v. 
Whiting,  2  Doug.  652;  1  Smith  Lead.  Gas.  (4th  Am. 


ed.)  606.  In  that  case  Lord  Mansfield,  in  speaking 
of  the  effect  of  partial  payments  made  by  one  of 
several  joint  debtors,  said:  'Payment  by  one  is 
payment  for  all ;  the  one  acting  virtually  as  agent 
for  the  rest ;  and  in  the  same  manner  an  admission 
by  one  is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  pay  when  the  debt  is  admitted  to 
be  due.'  The  principle  and  the  authority  of  the 
case  of  Whitcomh  v.  Whiting  have  been  fully  recog- 
nized by  this  court  in  EUicott  v.  Nichols,  7  Gill,  86. 
Now  upon  the  principle  tlius  fully  recognized  and 
adopted,  can  it  be  successfully  contended  that 
there  was  any  implied  power  of  agency  vested  in 
the  husband  by  the  wife,  by  the  joint  act  of  mak- 
ing the  notes,  under  the  special  power  conferred 
by  the  statute,  whereby  he  was  authorized,  either 
by  making  partial  payments  or  other  acknowledg- 
ments or  promises,  to  bind  tlie  wife  and  to  pre- 
clude her  from  taking  the  benefit  of  a  legal  defense 
given  her  by  law?  We  think  not.  For  if  he  can 
extend  her  liability  on  the  notes  beyond  the  period 
of  limitations  •  by  partial  payments,  he  can  do  so 
just  as  effectually  by  a  simple  acknowledgment,  or 
by  an  express  promise  or  a  conditional  promise,  as 
he  can  by  partial  payments,  as  the  promise  may  be 
either  express  or  implied." 


In  Serrana  v.  Jefferson,  Circuit  Court,  Southern 
District  of  New  York,  Jan.  3,  1888,  it  was  held 
that  a  mechanical  contrivance  consisting  of  a  real 
tank,  into  which  real  water  is  made  to  fall,  and 
running  thence  off  underneath  the  stage,  represent- 
ing a  river  into  which  in  the  course  of  a  theatrical 
play  the  villain  is  made  to  fall  from  a  bridge  above, 
not  being  a  link  in  the  chain  of  incidents,  which 
together  with  the  speech  and  action  of  the  perform- 
ance constitute  a  series  of  events  concededly  novel, 
is  not  such  a  mechanical  contrivance  as  will  be  pro- 
tected by  copyright  of  the  play  in  which  it  is  intro- 
duced. Laconibe,  J.,  said:  **The  plaintiffs  have 
elaborated  Mr.  Vincent  Crummeles^  dramatic  con- 
ception of  a  real  pump  and  wash-tubs.  In  the 
fourth  act  of  their  play,  entitled  *  Donna  Bianca, 
or  Brought  to  Light,'  they  set  in  the  stage  a  real 
tank,  three  feet  square  and  seven  feet  deep,  filled 
with  natural  water.  This  water  fiows  through  a 
trough  from  behind  a  battlement  wall  at  the  rear 
of  the  stage,  falling  into  the  tank  and  running  off 
underneath  the  stage.  The  water  in  this  tank  and 
trough  represents  a  river.  It  is  crossed  by  a  bridge, 
upon  which,  after  an  angry  dialogue  between  the 
hero  and  the  villain  of  the  play,  there  ensues  a 
struggle  in  which  the  villain  falls  through  the 
bridge  into  the  water  below.  Plain tiflfe  allege  that 
their  play  is  copyrighted,  and  by  virtue  of  that  cir- 
cumstance pray  for  an  injunction  against  the  de- 
fendants. These  latter  are  now  managing  and  pro- 
ducing at  the  Academy  of  Music  in  this  city  a  play 
entitled  *  A  Dark  Secret.'  Here  too  there  is  placed 
upon  or  set  into  the  stage  a  tank  considerably 
larger  than  the  plaintiff's  tank  and  trough,  also  filled 
with  natural  water,  and  intende<L-tp  represent  the 
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river  Thames.  Into  this  tank  the  heroine  of  tiie 
play  is  thrown,  after  appropriate  dialogue.  It  is 
alleged  that  these  immersion  scenes  in  the  two 
pHys  are  prominent  features,  and  add  greatly  to 
their  attractiveness.  There  is  nothing  original  in 
the  incident  thus  represented  on  the  stage.  Heroes 
and  heroines,  as  well  as  villains,  of  both  sexes,  have 
for  a  time  whereof  the  memory  of  the  theatre-goer 
runneth  not  to  the  contrary,  been  precipitated  into 
conventional  ponds,  lakes,  rivers  and  seas.  So  fre- 
quent  a  catastrophe  may  fairly  be  regarded  as  the 
common  property  of  all  playrights.  The  plaintiffs' 
contention  is  founded  solely  upon  the  circumstance 
that  in  their  play  the  river  into  which  the  fall  takes 
place  is  mimicked  by  a  tank  filled  with  real  water, 
instead  of  by  an  apparatus  constructed  of  cloth, 
canvas  or  painted  pasteboard.  Such  a  mechanical 
contrivance  however  is  not  protected  by  a  copy- 
right of  the  play  in  which  it  is  introduced.  The 
decisions  which  extend  the  definition  of  'dramatic 
composition '  so  as  to  include  situations  and  '  scenic ' 
effects,  do  not  cover  the  mere  mechanical  instru- 
mentalities by  which  such  effects  or  situations  are 
produced.  The  plaintiffs  upon  the  argument  re- 
ferred to  Daly  v.  Palmer,  6  Blatchf.  264,  as  sus- 
taining their  contention.  That  case  does  not  go  to 
such  extent.  The  practicable  railroad  tracks  and 
the  counterfeit  locomotives  which  ran  upon  them, 
in  the  two  plays  analyzed  by  Judge  Blatchford  in 
Daly  V.  Palmer  J  suggested  the  name  'railroad 
scene '  as  generally  descriptive  of  the  portions  of 
those  plays  in  which  they  were  introduced.  The 
tracks  and  locomotives  however  were  mere  links  in 
an  extended  chain  of  incident,  speech  and  action, 
which  together  represented  a  series  of  events  con- 
cededly  novel,  and  which  in  the  opinion  of  the  court 
constituted  a  dramatic  composition.  Because  in 
both  plays  there  was  found  the  same  series  of  events 
in  the  same  order,  represented  in  a  manner  to  con- 
vey the  same  sensations  and  impressions  to  the 
spe<:tators,  it  was  held  that  the  representations  of 
the  latter  was  a  piracy  of  a  meritorious  part  of  the 
invention  incorporated  in  the  former.  *' 


In  Bendelow  v.  Ouardians  of  WartUy  Unions  67 
L.  T.  Rep.  (N.  S.)  849,  Chan.  Div.,  an  interim  in- 
junction was  granted  restraining  a  sanitary  author- 
ity from  continuing  a  small -pox  hospital,  on  the 
ground  that  there  was  an  ''appreciable  injury  to 
the  plaintiff's  property."  Stirling,  J.,  said:  '*This 
case  certainly  comes  close  to  the  line.  The  first 
question  is,  what  is  the  law  applicable,  and  that, 
after  the  discussion  which  it  has  undergone  in  re- 
cent cases,  18  tolerably  clear.  The  plaintiffs  com- 
plain of  a  building  at  no  great  distance  from  their 
property  as  a  nuisance,  being  used  as  a  small-pox 
hospital.  The  burden  of  proof  is  upon  them.  They 
must  make  out  not  merely  that  patients  suffering 
from  infectious  disease  are  gathered  together  there, 
but  that  there  is  also  some  injury  to  the  rights  of 
the  plaintiffs  as  owners  of  the  property  where  they 
live.    Then  comes  the  question,  what  is  the  amount 


of  injury  which  will  induce  the  court  to  treat  this 
as  a  nuisance?  That  is  well  illustrated  by  Fleet  v. 
Metropolitan  Asylums  Boards  2  L.  T.  Rep.  361.  The 
expression  there  used  is  that  there  must  be  prova- 
ble injury  to  the  plaintiffs'  property.  The  plain- 
tiffs must  make  that  out.  Has  that  been  made  out 
here?  The  plaintiffs'  property  is  between  132  feet 
and  147  feet  from  the  place  in  question.  Tbo 
house  abuts  on  a  road  made  by  the  plaintiffs  going 
to  and  from  their  houses.  There  is  between  the 
building  occupied  as  a  hospital  and  the  plaintiffs* 
house  a  wall  thirteen  feet  high.  Upon  the  evidence 
adduced  by  the  plaintiffs  I  felt  considerable  doubt, 
and  I  suggested  that  some  medical  man  should  go 
down  and  report  accordingly.  Dr.  Murphy,  nomi- 
nated by  Dr.  Buchanan  of  the  local  government 
board,  was  sent  down  accordingly,  and  reported. 
♦  *  *  What  meaning  am  I  to  atUch  to  that  re- 
port? I  think  it  shows  that  there  is  a  real  appre- 
ciable danger  to  persons  susceptible  to  small-pox, 
though  not  very  great.  On  the  other  hand,  the 
nature  of  the  disease  is  such  that  if  once  a  person 
suffers  from  it,  it  is  irreparable  in  the  sense  in 
which  that  word  is  used  in  reference  to  an  injunc- 
tion. I  think  the  plaintiffs  have  made  out  a  case 
of  real  appreciable  injury,  though  not  a  great  one, 
and  are  entitled  to  an  interlocutory  injunction  to 
restrain  the  user  of  the  place  so  as  to  be  a  a  nui- 
sance to  the  plaintiffs." 


SURETY'S  LIABILITY  ON  BOND  CONDITION- 
ALLY SIGNED, 
I 

OFFICIAL  and  other  bonds  are  freqaently  signed  by 
sureties  with  the  understanding  that  the  bond  is 
not  to  t>e  used  unless  the  signatures  of  one  or  more 
additional  sureties  are  first  secured.  Is  the  bond  valid 
H8  Against  those  who  have  signed  it,  if  the  person  In- 
trusted with  the  instrument,  who  is  usually  the  prin- 
cipal In  the  bond,  betrays  the  oonfldeiice  reposed  In 
him,  and  delivers  tbe  obligation  without  procuring 
the  siicnature  of  the  other  sureties?  The  answer  is 
overwhelmingly  in  tbe  affirmative.  Were  it  not  for 
the  doctrine  of  estoppel  the  answer  on  principle  must 
Inevitably  be  In  tbe  negative,  for  tbe  instrament  is  in 
escrow,  and  cannot  be  delivered  so  as  to  bind  the  sure- 
ties unless  tbe  condition  upon  which  tbe  delivery  is 
to  be  made  la  performed.  This  is  elementary.  Courts 
which  have  held  tbe  delivery  of  no  efficacy  against 
tbe  sureties  have  utterly  Ignored  tbe  existence  of  that 
great  doctrine  which  makes  the  law  almost  synony- 
mous with  justice— equitable  estoppel.  As  well  might 
an  astronomer  Ignore  tbe  centripetal  force  of  tbe  solar 
system,  and  argue  that  the  centrifugal  force  mast 
mentally  plunge  us  into  tbe  *'vold  profound.*' 

Let  us  put  on  record  where  tbe  bar  may  find  tbem» 
and  tbe  bench  too  wherever  the  bar  falls  to  marshal 
them  for  tbe  court—let  us  put  on  record  this  host  of 
honest  witnesses.  Tbej  hold  without  qualification  that 
tbe  surety  who  places  such  confidence  in  tbe  principal** 
integrity,  must  abide  the  consequences  of  bis  rascality. 
Jordan  v.  Jordan,  10  Lea,  124;  S.  C,  4S  Am.  Rep.  294; 
Dair  v.  United  States,  16  Wall.  1;  SlaUv,  Peck,  58  Me. 
284;  Nash  v.  Fngate,  82  Orat.  585;  8.  C,  84  Am.  Repc 
780;  Cut W  V.  Bo&eWs,  7  Neb.  4;  8.  C,  29  Am.  Kepw 
371  ;  Stale  v.  Potler,  63  Mo.  212 ;  8.  C,  21  Am. 
Rep.  440;  RusseU  v.  Freer,  56  N.  Y.  67;  McCormUk  v. 
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Bay  CUy.  '/S  Mich.  457;  Brown  ▼.  ProbaU  Judge, ^id, 
503:  S.  C.  4  N.  W.  Rep.  4U5;  City  of  Chicaffo  ▼.  Oage, 
95  111.583-618;  ButUrv,  UniUd  SUUes,  21  Wall.  ii72; 
State  y.  Pepper^  31  Iiid.  76;  County  of  Taylor  ▼.  King 
(Iowa),  84  N.  W.  Rep.  774;  CarroU  County  v.  RuggU» 
(Iowa>,  28  id.  590;  8.  C.  60  Iowa,  590;  StaU  ▼.  Church- 
Ul  (Ark.).  8  S.  W.  Rep.  852;  Deardorff  v.  Forestman, 
24  Iiid481;^a«;i7.  FugaUU  Grat.  202;  S.C.J8Am. 
Rep.  640;  TruiUes,  ttc.y,  Scheick  (III.),  8  K.  E.  Rep.  189; 
Smith  V,  Peoria  Co..  50  III.  414;  Lytle  v.  Co»ad,  21  W. 
ya.183:  Abbey  Horn.  Aas'n  v.  WiUard,  48  Cal.  618; 
C7i66A  y.  Johnson  (Miob.)  80  N.  W.  Rep.  848;  MiOett  v. 
Parker,  2  Mete.  ( Kj.)  608;  Hall  ▼.  Sniit/i,  14  Biub.  604; 
BuUer  v.  United  States,  21  Wall.  272.  See  also  Oreen 
v.lUnited  StaUs,  9  WaU.  668;  Smith  ▼.  UniUd  States,2 
Id.  519;  Passumpsio  Bank  v.  Ooss,  31  Yt.  818. 

A  few  oaaes  hold  the  other  way.  Pepper  ▼.  State,  22 
Iiid.  890,  overruled  iu  State  v.  Pepper,  81  id.  76;  Peo- 
ple T.  Bosticick,  82  N.  T.  445,  practioallj  overruled  in 
Russell  V.  fVeer,  56  id.  67.  It  is  true  that  the  coart  In 
the  last  case  attempt  to  distiiiKuish  the  two  oases.  In 
the  earlier  ease  there  was  an  express  conditiofi  that  the 
bond  should  not  be  delivered  until  signed  bv  another 
surety,  while  in  the  later  case  there  was  simply  au  ex- 
pectation on  the  part  of  the  surety  that  another  sur- 
ety would  sifcn  it.  But  the  court  cites  with  apparent 
approval  a  number  of  the  decisions  which  are  hostile 
to  the  rule  laid  down  in  People  v.  Bostwick;  and  what 
effectually  destroys  the  force  of  Ibis  case  as  an  au- 
thority for  the  proposition  it  seems  to  support,  is  the 
fact  that  the  obliRee,  throuRh  its  officer,  fcn^u^that  the 
other  person  was  to  sign  the  t>ond  as  surety,  and  this 
was  certainly  sufficient  to  put  the  obligor  upon  inquiry 
as  to  the  existence  of  a  condition  that  the  bond  was 
to  l>e  delivered  only  in  case  such  other  person  also 
executed  it.  See  reference  to  this  fact  In  Richardson 
V.  Rogers,  50  How.  Pr.  403,  at  page  407.  This  last  case 
assumes  that  the  doctrine  enunciated  iu  People  v. 
Bosttpick  is  not  the  law  in  New  York. 

Next  comes  Guild  v.  Thomas,  54  Ala.  414;  S.  C,  25 
Am.  Rep.  703,  and  Smith  v.  Kirkland,  1  South.  Rep. 
276.  They  are  lonely  authorities.  This  court  thinks 
the  doctrine  of  estoppel  Is  inapplicable  for  the  reason 
that  the  obligee  is  himself  careless  in  uot  inquiring 
whether  an  instrument  perfect  on  its  face  and  par- 
porting  to  bind  the  surety,  is  what  It  appears  to  be,  or 
only  an  escrow.  Such  logic  would  abrogate  this  salu- 
tary doctrine  as  to  a  multitude  of  cases  iu  which  it 
baa  been  repeatedly  applied.  But  in  the  later  case 
the  same  court  decided  that  the  surety  would  be 
bound  when  having  knowledge  of  the  delivery  of  the 
bond,  he  suffers  the  obligee  to  rely  upon  It  as  a  valid 
obligation  to  his  prejudice.  He  cannot  thereafter  ob- 
ject to  his  liability  on  the  ground  that  the  condition 
was  not  complied  with.  Smith  r.  Kirkland  (Ala.),  1 
South.  Rep.  276. 

Daniels  v.  Oowe,  54  Iowa,  819;  8.  C,  8  N.  W.  Rep. 
424,  has  been  practically  overruled  by  the  later  Iowa 
cases. 

Several  decisions  seem,  on  a  casual  perusal,  to  hold 
in  accordance  with  these  few  cases;  but  an  analysis  of 
the  facts  discloses  an  element  which  rendered  the  ap- 
plication of  the  doctrine  of  estoppel  impossible.  Iu 
each  of  these  cases  the  obligee  had  notice  of  the  con- 
dition that  others  were  to  sign,  and  that  the  bond  was 
not  to  be  delivered  unless  this  condition  was  per- 
formed, or  he  had  notice  of  facts  sufficient  to  make  it 
hit  duty  to  inquire  whether  such  condition  had  not 
been  imposed  upc»n  the  delivery  of  the  instrument. 
These  authorities  are  Pawling  v.  United  States,  4 
Cranch,  219;  Dnncan  v.  United  States,  7  Pet.  435;  Leaf 
V.  Oibbs,  4  C.  ft.  P.  466;  Perry  v.  PaUerson,  5  Humph. 
133;  Preston  v.  HkZZ,  28Grat.  600:  S.  C.  14  Am.  Rep. 
153;  Fletcher  v.  Amtin,  11  Yt.  447:  StaU  Bank  v. 
£vafis,  3  Greene  (N.  J.),  155;  8.  C,  28  Am.   Dec.  400; 


Ward  v.  Chur^i,  18  Orat.  801;  Smith  v.  Peorim  Co,,  60 
Ul.  414;  StaU  v.  Churchill  (Ark.),  8  S.  W.  Rep. 852. 

This  distinction  Is  recognised  in  Hall  v.  Smith,  14 
Bush,  604;  Nash  v.  FugaU,  24  Grat.  202;  8.  O.,  18  Am. 
Rep.  640,  where  the  court  holds  the  surety  bound  If 
the  obligee  has  uo  notice  of  the  condition,  and  distin- 
guishes Ward  V.  Chum,  18  Grat.  801,  on  the  ground 
that  the  obligee  iu  that  case  did  have  notice  of  the 
condition. 

In  Dair  v.  UniUd  StaUs,  16  WaU.  1,  the  court  hold- 
lug  the  obligee  protected  where  there  was  notice,  act- 
ual or  constructive,  expressly  declares  that  PayAing 
V.  (/nitfdStotes  was  correctly  decided,  for  the  reason 
that  in  that  case  the  obligee  had  notice  of  the  condi- 
tion, t>ecau8e  it  appeared  on  the  face  of  the  bond  that 
one  of  the  sureties  named  in  the  bond  had  not  signed. 
The  court  say :  *'  The  case  of  Pawling  v.  United  States, 
4  Cranch,  219,  has  been  cited  as  an  authority  against 
the  position  taken  In  this  case;  but  it  Is  not  so,  be- 
cause the  additional  securities  to  be  procured  In  that 
case  were  named  on  the  face  of  the  bond,  and  this 
fact  is  stated  In  the  plea.  If  the  name  of  Joseph  P. 
Cloud  appeared  as  a  co-surety  on  the  face  of  this  bond, 
the  estoppel  would  not  apply,  for  the  reason  that  the 
incompleteness  of  the  Instrument  would  have  been 
brought  to  the  notice  of  the  agent  of  the  government, 
who  would  have  been  put  on  Inquiry  to  ascertain  why 
Cloud  did  not  execute  it,  and  the  pursuit  of  this  In- 
quiry would  have  disclosed  to  him  the  exact  condition 
of  things.** 

That  notice,  actual  or  constructive,  is  sufficient  to 
let  in  the  defense  that  the  surety  signed  on  con- 
dition is  recognised  in  TrusUes,  etc.,  v.  Scheick  (IU.), 
8  N.  R.  Rep.  189,  and  in  fact  in  practically  all  the  oases 
which  hold  the  surety  bound  where  there  Is  no  no- 
tice. 

What  is  sufficient  constructive  notice  Is  an  Impor- 
tant inquiry,  as  actual  notice  is  very  seldom  given. 
The  notice  which  the  obligee  ordinarily  has  Is  only 
that  which  the  bond  itself  gives  him.  It  seems  set- 
tied  that  if  the  name  of  a  surety  who  has  not  signed 
the  obligation  appears  In  the  body  of  the  Instrument, 
this  la  sufficient  to  apprise  the  obligee  that  the  other 
sureties  signed  on  condition  that  such  surety  also 
should  sign.  This  was  held  In  Pawling  v.  UniUd 
StaUs,  4  Cranch,  219;  Fletcher  t.  AusHn,  11  Vt.  447; 
S.  C,  84  Am.  Dec.  608;  Allen  ▼.  Murray,  65  Ind.  898; 
and  this  has  been  recognized  as  a  sound  doctrine  In 
Dairv.  UniUd  States,  U  WuW.  1;  Ordinary  of  New 
Jersey  v.  Thatcher,  12  Vroom  (N.  J.),  408;  8.  C,  82  Am* 
Rep.  225. 

In  Fletcher  v.  AusUn  the  court  say :  *'  If  the  bond 
contains  the  names  of  the  other  obligors,  and  is  de- 
livered without  the  signature  of  all,  the  obligee  must 
inquire  whether  those  who  have  signed  consent  to  its 
being  delivered  without  the  signatures  of  the  others.*' 

In  Pawling  v.  UniUd  StaUs  the  court  remarked : 
*'  Here  the  representative  of  the  government  had  no- 
tice on  the  face  of  the  instrument  that  the  same  was 
not  complete,  hot  having  been  executed  by  all  the 
parties  whose  names  appeared  upon  Its  face  as  co- 
obligors." 

In  Dairy.  United  StaUs  the  court  reiterates  this 
doctrine.  "  In  any  case,  if  the  bond  is  bo  written  that 
it  appears  that  several  were  expected  to  sign  it,  the 
obligee  takes  it  with  notice  that  the  obligors  who  do 
sign  it  can  set  up  in  defense  the  wa:it  of  execution  by 
the  others  if  they  agreed  to  become  bound  only  on 
condition  that  the  other  co-sureties  joined  In  the  exe- 
cution.*' 

But  this  will  not  constitute  notice  when  the  surety 
himself  delivers  the  bond  to  the  obUgee  without  noti- 
fying him  of  the  condition.  StaU  v.  Lewith  78  K.  C. 
138;  8.  C,  21  Am.  Rep.  461. 

But  suppose  that  the  name  of  the«arety  whotwas  to 
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8i(?n  is  In  tbe  bond  when  the  surety  wbo  signs  on  oou- 
dUion  ezeoates  tbe  bond,  and  tbe  principal  subse- 
quentlj  erases  the  name  of  such  surety  and  delivers 
the  instrument,  is  tbe  cMigee  charged  with  notice  of 
tbe  condition?  A  respectable  authority  decides  that 
he  is.  AUen  v.  Murray,  65  lud.  888;  8.  C,  82  Am.  Rep. 
73.  In  this  case  the  erasure  was  apparent.  One  Cobb 
who  was  named  as  an  obligor  in  a  bond  when  two  other 
sureties  signed  it,  was  also  to  sign  the  bond  or  it  was 
not  to  be  delivered.  He  did  not  sign  it  His  name 
was  erased;  and  the  bond  in  this  condition  was  de- 
livered. It  was  held  that  there  was  no  liability  on 
the  part  of  tbe  sureties  who  executed  the  bond,  for 
the  reason  that  the  obligee  was  put  upon  his  guard  by 
the  insertion  and  erasure  of  Cobb's  name.  Tbe  court, 
after  holding  that  the  sureties  would  have  been  liable 
had  there  not  been  something  on  tbe  face  of  the  bond  to 
make  it  the  duty  of  the  obligor  to  inquire  whether  it 
was  the  understanding  that  Cobb  was  to  sign,  then 
squarely  decides  that  the  erasure  of  Cobb's  name  in 
the  body  of  the  bond  was  as  suspicious  a  circumstance 
as  the  existence  of  his  name  in  the  body  of  the  bond 
would  have  been  bad  it  not  been  erased.*  The  reason- 
ing is  certainly  convincing::  **  We  regard  as  of  no  par- 
ticular importance  tbe  fact  that  the  name  of  Cobb  had 
been  erased  from  the  bond  at  the  time  it  was  pre- 
sented to  the  mayor  for  acceptance.  For  tbe  pur- 
poses of  the  question  involved,  the  case  stands  in  sub- 
stantially the  same  condition  as  if  tbe  name  bad  not 
been  erased.  The  fact  that  the  name  had  been  placed 
in  the  bond  was  sufficient  to  indicate  to  tbe  mayor 
that  it  was  expected  at  tbe  time  it  was  placed  there 
that  Cobb  would  sign  the  bond.  The  name  having 
been  placed  there,  and  being  erased,  was  quite  enough 
to  put  a  prudent  man  upon  his  guard,  and  induce  in- 
quiry as  to  tbe  circumstances  of  the  erasure,  and 
whether  the  appellants  had  not  signed  tbe  bond  with 
tbe  expectation  and  understanding  that  it  was  to  be 
signed  by  Cobb  also  before  delivery.'*  Of  course  if 
the  name  of  the  surety  wbo  was  to  sign  has  been 
erased  as  signed  by  him  and  not  merely  from  the  body 
of  the  bond,  that  fact  would  be  sufficient  to  apprise  a 
prudent  man  that  such  surety  was  to  sign  the  obliga- 
tion, and  he  would  take  with  notice  of  such  an  under- 
standing if  there  was  one.  This  w.is  the  decision  in 
StaU  ▼.  ChurchiU  (Ark.),  8  8.  W.  Rep.  852.  In 
this  case  the  court  cites  with  seeming  approval  the 
decision  of  tbe  New  York  Court  of  Appeals  in  Rw^ 
seU  V.  Freer,  56  N.  Y.  67.  The  New  York  case  is  in 
conflict  with  tbe  Indiana  decision  just  referred  to. 
The  facts  were  similar  to  those  in  the  Indiana  case. 
The  court  said :  *'  It  Is  insisted  by  the  counsel  for  the 
appellant  that  the  bond  upon  its  face  showed  that  the 
name  of  James  Dolson  bad  been  inserted  in  the  bond 
as  an  obligor,  and  erased  therefrom,  and  that  this 
should  have  put  the  intestate  upon  inquiry  to  ascertain 
why  it  was  not  executed  by  him.  The  case  shows  that  all 
the  names  in  the  body  of  the  bond  were  written  by  tbe 
justice  who  took  the  acknowledgments  of  those  who 
executed  It,  and  by  whom  the  oath  to  tbe  justification 
was  administered.  Ufider  these  circumstancea  the 
erasure  of  a  name  of  a  person  who  did  not  execute, 
from  the  body  of  the  bond,  would  not  excite  suspicion 
of  wrong,  ifitieoiUd  in  the  absence  of  these  facts."  If 
the  erasure  of  a  name  Is  a  suspicipat  circumstance 
generally  (and  this  the  court  did  not  decide),  then  the 
circumstance  referred  to  in  the  opinion  in  this  case 
does  not  render  tbe  erasure  any  less  suspicious.  This 
decision  is  as  unsound  as  the  one  It  practically  over- 
rules. People  V.  Bostwick,  82  N.  Y.  445.  The  applica- 
tion of  the  doctrine  of  estoppel  to  the  facts  of  that 
case  is  a  gross  perversion  of  this  beneficent  principle. 
The  obligee  has  notice  that  at  one  time  the  person 
whose  name  is  stricken  out  was  to  have  signed  the 
bond.    This  appears  as  fully  as  if  the  name  had  not 


been  erased.  What  right  has  he  to  assume  that  the 
surety  who  signed  has  waived  the  condition  that  the 
other  whose  name  has  been  erased  was  to  sign  also  ? 
He  has  as  full  notice  in  the  one  case  as  in  the  other 
that  there  was  such  a  condition,  for  there  is  some- 
thing on  the  face  of  the  bond  showing  that  there  has 
been  a  departure  from  the  original  plan.  Moreover 
the  surety  has  not  been  negligent,  for  he  has  signed 
an  obligation  showing  upon  its  face  that  there  is  to 
be  another  surety.  Where  is  the  estoppel?  No  neg- 
ligence on  the  part  of  the  person  to  be  estopped.  No- 
tice of  gross  negligence  on  the  part  of  the  person 
claiming  the  benefit  of  the  estoppel.  This  reasoning 
is  based  upon  the  assumption  that  the  erasure  ap- 
pears, for  if  it  is  invisible  another  question  might 
arise. 

In  State  y.  Churchill  the  New  York  decision  was  dis- 
tinguished, and  the  court  appears  to  have'considered 
it  as  sound,  saying:  **The  principle  enunciated  in 
that  case  ie  this:  There  being  no  erasure  of  the  name 
of  the  surety  as  signed  by  him,  the  erasure  of  the 
name  in  the  body  of  the  bond  is  not  such  a  material 
alteration  as  to  create  suspicion  that  the  bond  is  not 
genuine,  and  therefore  is  no  t  such  as  to  put  tbe  obli- 
gee on  notice  and  inquiry,  and  that  in  such  case  he 
can  only  be  affected  by  actual  notice."  ♦  *  *  **The 
above  rule  is  in  nowise  in  confiict  with  the  rule  appli- 
cable to  the  case  now  under  consideration,  that  is  to 
say,  that  where  the  name  of  a  surety  both  in  the  bodj 
of  the  instrument  and  as  signed  by  him  is  erased,  and 
so  appears  to  the  reader,  the  alteration  is  such  as  to  put 
the  obligee  on  notice." 

There  is  a  dictum  in  HaU  v.  Smith,  14  Bush,  004,  in 
the  line  of  the  New  York  decisions,  where  the  court 
say,  that  **  if  the  principal  had  stricken  out  the  names 
of  the  sureties  named  in  the  bond  wbo  did  not  sign  it, 
and  had  inserted  in  place  thereof  the  names  of  those 
who  signed  it  in  their  place  before  the  delivery,  and 
without  the  knowledge  of  the  obligee,  the  obligee 
would  have  had  the  right  to  presume  that  the  substi- 
tution or  change  had^been  made  with  the  knowledge 
or  consent  of  all  who  signed  the  bond,  and  in  such  a 
case  all  who  signed  it  would  be  bound  by  the  bond." 

The  fact  that  the  word  **  sureties  "  appears  in  the 
bond,  and  only  one  surety  has  signed  it,  is  not  suffi- 
cient to  give  the  obligee  notice  of  a  condition  that  an- 
other surety  was  to  execute  the  bond.  Broim  v.  Per- 
kins  (Mich.),  5  N.  W.  Rep.  105;  8.  C,  42  Mich.  601. 

All  the  cases  agree,  without  exception,  that  notice 
of  any  kind  will  exonerate  the  surety  from  liability. 
In  many  of  the  cases  cited  it  Is  expressly  decided  and 
in  others  it  Is  stated  to  be  the  law.  A  g^uplng  of  the 
authorities  on  this  point— a  point  so  obvious— Is  un- 
necessary. 

On  the  question  of  constructive  notice  one  more  de- 
cision deserves  examination.  It  is  Kaah  v.  Ftigate,  82 
Grat.  595;  8.  C,  84  Am.  Rep.  780.  It  was  there  held 
that  the  fact  that  there  were  additional  scrolls  for  the 
signatures  of  parties  other  than  those  who  had  signed 
tbe  bond  when  delivered,  was  not  notice  to  the  obli- 
gee of  a  condition  that  other  sureties  should  be  ob- 
tained, there  being  nothing  else  on  the  face  of  tbe  in- 
strument to  create  any  suspicion, tbe  court  saying: 
"In  the  case  before  us  the  names  of  none  of  the  con- 
tracting parties  are  inserted  in  the  body  of  tbe  bond. 
It  is  signed  by  the  principal  obligor  and  nine  others, 
claiming  to  be  sureties.  It  Is  tbe  joint  and  several  ob- 
ligation of  all  executing  it.  As  to  them  it  is  a  com- 
plete and  perfect  instrument.  There  is  nothing  In  Its 
form  or  language  to  Indicate  that  other  persons  were  to 
sign  it  before  it  could  take  effect  as  to  parties 
who  have  signed.  Does  the  fact  that  there  are  scrolls, 
to  which  there  are  no  names,  render  tbe  Instrument 
Incomplete,  or  even  tend  to  show  an  agreement  that 
other  parties  were  to  sign  In  order  toeke  effect  tp  the 
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boud?  It  may  be  a  oiroumttauoe  to  be  considered  iu 
oonueotion  with  other  evidence,  Bhowliifc  that  the 
obligee  had  actual  knowledge  of  the  agreement,  but 
of  itself  it  la  not  sufficient  to  put  him  upon  inqulrj,  or 
even  to  create  a  suspicion  of,  the  existence  of  such  an 
agreement.  The  scrolls  may  indicate  that  at  the  time 
the  instrument  was  prepared,  the  obligee  required 
that  number  of  securities,  or  that  the  principal  obligor 
expected  or  intended  to  procure  them.  Sometimes  the 
bond  is.preparedjby  the  obligee  himself, and  sometimes 
by  the  principal  obligor.  Upon  a  contemplated  loan 
of  money  or  sale  of  property,  quite  as  often  as  other- 
wise, the  number  of  seals  Is  purely  accidental,  attached 
to  the  writing  simply  with  the  view  of  procuring  a 
sufficient  number  of  obligors  to  make  the  security 
satisfactory  to  the  obligee.  That  object  is  etfected 
not  infrequently  with  fewer  signatures  than  there  are 
scrolls,  and  the  obligee  being  content  with  the  security, 
accepts  the  bond  without  a  suspicion  that  the  princi- 
pal obligor  in  delivering  it  is  violating  any  agreement 
or  transcending  any  authority.  In  the  case  of  personal 
representatives  and  other  fiduciaries  as  also  commis- 
sioners for  the  sale  of  lands  and  the  investments  of 
funds  under  decrees  of  court,  this  sort  of  transactions 
is  of  frequent  occurrence.  Indeed  throughout 
Virginia  the  practice  Is  very  common  among  business 
men  of  accepting  such  securities  without  a  suspicion 
of  any  informality  In  them.  It  is  Impossible  to  foresee 
the  inconvenience  and  mischief  that  will  ensue  if  the 
courts  should  establish  the  doctrine,  that  the  mere 
existence  of  one  or  more  seals  upon  a  bond,  without 
names  opens  the  door  to  proof  of  parol  agreements  or 
alleged  agreements  between  the  several  obligors — 
principal  and  sureties  —  which  will  Invalidate  the 
bond  as  to  such  sureties  In  ^be  hands  of  an  Innocent 
holder,  and  It  Is  worthy  of  observation,  that  the  re- 
searches of  counsel  have  not  produced  a  single  case 
sustaining  this  doctrine.  For  the  reason  already 
stated,  I  think  the  bond  in  controversy  is  apparently 
a  complete  and  perfect  obligation,  with  nothing  on  Its 
face  to  indicate  that  other  persons  were  to  sign  It  to 
make  It  effectual  as  to  those  who  sign  It.** 

Virginia  has  carried  the  doctrine  that  the  surety  Is 
bound  where  he  signs  on  condition  to  the  farthest 
verge.  In  MUUr  v.  Fletcher^  27  Gratt.  405,  the  court 
held  that  delivery  to  the  obligee  on  condition  that 
another  person  should  sign  the  bond,  rendered  the 
surety  liable.  Here  the  obligee  knew  of  the  con- 
dition. Nay,  he  assented  to  it.  There  could  of  course 
under  these  circumstances  be  no  estoppel.  The  court 
predicated  its  ruling  on  the  doctrine,  that  the  delivery 
of  a  deed  to  the  granti^  cannot  be  In  escrow,  and  that 
all  conditions  attending  the  delivery  are  abrogated  by 
the  delivery.  That  this  rule  does  not  apply  to  bonds 
has  been  held  in  Stuart  v.  Liveaay^  4  W.  Va.  45-60: 
Newlinv,  Bearded  id.  110;  J^ple  v.  Bo»twidc,d2  N. 
T.  446;  Jordan  v.  Jordan,  10  Lea,  124;  43  Am.  Rep. 
294. 

But  the  burden  of  authority  is  the  other  way.  In 
the  New  York  case  the  opinion  of  the  court  was 
obiter  ;  and  in  the  Tennessee  case  the  bond  was  nego- 
tiable. On  the  other  hand  It  was  held  In  Ordinary  of 
New  Jerwy  v.  Thatcher,  12  Vroom,  408;  8.  C,  82  Am. 
Rep.  225,  that  delivery  to  the  obligee  extinguished  al| 
conditions  though  he  had  notice  of  them.  In  this 
case  the  bond  was  delivered  to  the  representative  of 
the  obligee,  with  Instructions  to  have  a  third  surety 
whose  name  appeared  in  the  bond  sign  it.  The  signa- 
ture not  having  l>een  obtained,  the  other  two  sureties 
who  had  delivered  the  bond  on  condition  sought  to 
defend  on  that  ground.  The  defense  was  overruled 
on  the  ground  that  the  condition  could  not  prevail 
mgainst  the  delivery  to  the  obligee.  The  court  said : 
**  Nor  is  it  easy  to  understand  why  the  grantee  in  a 
deed  cannot  receive  such  deed  In  escrow  If  he  can 


hold  a  bond  under  such  circumstances,  because  grant- 
ing the  capacity  to  l>ecome  a  depository  of  an  escrow 
It  seems  clear  that  by  the  conditional  delivery  of  a 
conveyance  to  him  the  estate  would  not  vest  until  the 
performance  of  the  condition,  any  more  than  It  would 
if  such  delivery  were  to  a  third  person.*' 

Sustaining  the  Virginia  case  is  Moss  v.  Middle  Co,, 
5  Cranoh,  351.  The  defense  in  this  case  was  that  de- 
fendant did  not  deliver  the  bond  to  the  obligees  nncon- 
dltloiially,but  that  he  delivered  It  to  one  of  the  obligees 
as  an  escrow,  to  be  his  act,  and  on  condition  that  the 
same  should  afterward  be  signed,  sealed  and  delivered 
by  some  other  friend  of  Welsh,  the  principal  In  the 
bond,  and  that  this  was  not  done,  and  that  therefore 
the  bond  was  void  as  to  defendant.  The  court,  Mar- 
shall, C.  J.,  writing  the  opinion, say:  *'It  is  admitted 
by  the  counsel  in  this  case  that  a  bond  cannot  l>e  de- 
livered to  the  obligee  as  an  escrow.  But  it  is  con- 
tended that  where  there  are  several  obligees  constitu- 
ting a  copartnership,  it  may  be  delivered  as  an  escrow 
to  one  of  the  firm.  The  court  however  Is  of  opinion 
that  a  delivery  to  one  Is  a  delivery  to  all.  It  can 
never  be  necessary  to  the  validity  of  a  bond,  that  all 
the  obligees  should  be  convened  together  at  the  de- 
livery." To  same  effect  Blume  v.  Burrows,  21red.  N. 
C.338. 

The  mere  fact  that  another  name  was  written  In 
the  bond  at  the  time  the  surety  signed,  will  not  be 
sufficient  to  warrant  the  implication  that  he  signed 
on  condition  that  the  other  would  sign  also.  Totems 
V.  Kellett,  11  Ga.  286;  EUioU  v.  Mayfield,  4  Ala.  417. 

But  the  civil  law  makes  the  failure  to  sign  evidence 
of  a  condition  that  such  party  was  to  execute  the 
bond.  Wells  v.  DilU  1  Martin,  582,  where  the  court 
says:  **The  law  presumes  that  the  other  parties 
signing  did  so  upon  the  condition  that  the  other 
obligors  named  In  the  instrument  should  sign  it,  and 
their  failure  to  comply  with  their  agreement  gives 
him  a  right  to  retract.**  To  same  effect.  Sharp  v,  U. 
i9.,  4  Watts,  21;  8.  C,  28  Am.  Dec.  676;  RusseU  v. 
Annable,  109  Mass.  72;  S.  C,  12  Am.  Rep.  665; 
City  of  Sacramento  v.  DiAtiZap,  14  Cal.  424,  and 
Johfiston  V.  Kimball  Township,  39  Mich.  187,  and  this 
seems  to  be  the  better  doctrine.  But  the  United 
States  Supreme  Court  holds  that  the  delivery  of  the 
bond  unsigned  by  one  of  the  sureties  named  In  it  is 
sufficient  to  rebut  the  presumption  that  there  was  any 
such  condition  arising  from  the  existence  of  a  name 
in  the  body  and  assigned  at  the  end'of  the  Instrument. 
The  court  remarks :  **  The  acknowledgment  of  the 
bond  by  Abner  L.  Duncan  and  afterward  by  John 
Carson  unconditionally,  and  its  delivery  to  the  govern- 
ment, would  seem  to  rebut  the  li»ference  drawn  by  the 
plaintiffs  against  its  validity  from  the  simple  fact  of 
its  not  having  been  signed  by  Thomas  Duncan.  There 
is  therefore  nothing  upon  the  face  of  the  record  which 
would  go  to  destroy  the  validity  of  this  bond.*'  i>uti- 
can  V.  U.  S.,  7  Pet.  435.  There  is  nothing  to  show  that 
the  delivery  was  made  by  the  surety.  If  that  had  been 
the  fact, the  surety  would  have  been  bound  even  if  there 
had  been  an  express  condition,  and  the  obligee  had 
had  notice  of  it,  for  the  reason  that  there  can  be  no 
delivery  In  escrow  to  the  obligee,  as  we  have  already 
seen. 

Suppose  the  signature  of  some  one  of  the  sureties  Is 
forged,  is  the  surety  who  signs,  assuming  that  the 
other  signature  is  genuine,  bound?  There  is  conflict 
on  this  subject.  Holding  that  the  sure  ty  Is  not  liable 
In  such  a  case  Is  Seeleyv,  J^ople^  27  III.  173;  81  Am. 
Dec.  224;  Chamberlain  v.  Brewer,  3  Bush,  561.  But  see 
Stone  V.  Millikin,  85  III.  218.  holding  practically  the 
contrary.  And  in  HoU  v.  SmiUh,  14  Bush,  604,  the 
court  said  that  If  the  signature  of  one  surety  had 
been  forged,  the  genuine  signature  of  anotber  surety 
is  a  guaranty  to  the  obligee  that  the  forged  signature 
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is  geuuioe.  The  obligee  baa  a  right  to  presume  that 
the  maker  of  the  gt^iiuiiie  siguatiire  would  not  sign  the 
paper  if  the  name  of  the  other  surety  had  been  forged, 
aud  therefore  the  maker  of  the  genuine  signature  is 
bound  notwithstanding  the  forgerj  of  the  signature 
of  bis  oo-8uretj.  To  same  effect  is  Loew  v.  Stocker, 
68  Penn.  St.  226,  where  the  name  of  the  principal  was 
signed  without  authority. 

In  Stern  v.  PeopU,  102  III.  540,  the  principal  obligor 
forged  the  name  of  a  surety  after  the  other  sureties 
had  signed.  They  were  held  bound  for  the  reason  that 
they  had  intrusted  the  iustrument  to  the  principal  to 
procure  additional  names.  This  decision  might  logi- 
cally rest  upon  the  principle  that  the  name  of  the 
surety  being  signed,  the  bond  on  its  face  was  com- 
plete, and  there  was  therefore  nothing  to  create 
suspicion  in  the  mind  of  the  obligee,  that  other  signa- 
tures were  to  be  obtained.  Under  similar  circum- 
stances the  sureties  were  held  exonerated  la  Diglow  v. 
Cotnegys,  5  Ohio  St.  256.  In  Howe  v.  Peabody,  2 
Gray,  556,  two  sureties  had  signed,  and  the  bond  was 
then  altered.  Subsequently  two  other  signatures 
were  obtained.  It  was  held  that  all  the  sureties  were 
discharged,  the  two  who  signed  last,  being  exonerated 
for  the  reason  that  they  signed,  assuming  that  the 
other  two  were  bound. 

Where  the  law  requires  two  or  more  sureties,  the 
obligee  is  bound  to  take  notice  of  a  condition  that 
another  surety  is  to  sign,  even  though  there  is  noth- 
ing on  the  face  of  the  b<ind  to  apprise  him  of  that 
fact.  Cutler  v.  Robetie,  7  Neb.  4;  8.  C,  29  Am.  Rep. 
871,  where  the  court  say:  **The  law  in  such  a  case 
enters  luto  and  forms  a  part  of  the  contract,  and  the 
surety  may  insist  as  a  defense  in  an  action  on  a  bond 
signed  by  but  one  surety,  that  he  is  not  liable  thereon, 
the  statute  being  notice  to  all  parties  concerned  that 
two  sureties  were  required,  unless  the  surety  waived 
the  condition  prescribed  by  statute.*'  To  same  effect 
is  Sharp  v.  U.  S.,  4  Watts,  21;  8.  C,  28  Am.  Dec.  676. 
Probably  the  signing  of  a  bond  in  such  a  case  by  one 
surety  with  knowledge,  that  there  was  to  be  no  other 
surety,  would  constitute  a  sufficient  waiver;  although 
the  language  of  the  court  in  the  Nebraska  case  would 
seem  to  indicate  that  this  would  not  suffice. 

**  A  waiver  is  defined  to  be  an  intentional  relin- 
quishment of  a  known  right,  and  there  must  be  both 
kiunolfdge  of  the  existence  of  the  i'ight,  and  an  intention 
to  relinquish  it.*'  According  to  this  language  the 
surety  would  not  be  bound  unless  he  actually  knew 
that  the  law  required  at  least  two  sureties.  Imputed 
knowledge  of  the  law  would  not  be  sufficient.  But 
what  was  said  was  obiter,  for  there  was  an  express 
condition  that  another  surety  should  be  procured. 

If  the  surety  himself  makes  the  delivery  to  the 
obligee  and  fails  to  make  it  conditional,  be  cannot  in- 
sist upon  the  condition  even  though  the  bond  contains 
in  the  body  of  it  the  name  of  another  surety.  State  y, 
Barnes,  78  N.  C.  188;  8.  C,  21  Am.  Rep.  461.  The 
decision  in  this  case  might  have  l>eeu  founded  upon 
the  doctrine  that  there  can  be  no  conditional  delivery 
by  a  party  to  the  obligee;  so  that  express  notice  of 
the  condition  and  assent  thereto  by  the  obligee  would 
not  have  altered  the  ruling  of  the  court  in  this  case. 
This  was  held  in  Ordinary  of  N.  J.  v.  Thatcher,  12 
Vroom,  403;  S.  C,  82  Am.  Rep.  225,  and  other  oases, 
as  we  have  seen. 

Is  the  surety  bound  if  the  obligation  is  not  signed 
by  the  principal?  The  following  oases  hold  that  he 
is  not.  HaU  v.  Parker,  37  Mich.  500;  8.  C,  26  Am. 
Rep.  540;  Russell  v.  Annable,  109  Mass.  72:  8.  C.,  12 
Am.  Rep.  665;  Bean  v.  Parker,  17  Mass.  501;  Wood  v. 
Washburn,  2  Pick.  24 ;  Johnston  v.  Kimball  Tovmship, 
80  Mich.  187;  Ferry  y.  Burchard,  21  Conn.  602;  Bnnn 
y,  Jetmore,  70  Mo.  228 ;  City  of  Sacramento  v.  Dunlap, 
14  CaL  421. 


Holding  the  contrary  are  Trustees,  etc.,  v.  Scheiofc, 
(III.)  8  N.  E.  Rep.  189;  Mcintosh  v.  Hurst  (Or.),  13 
Pao.  Rep.  647;  StaU  v.  Bowtnan,  10  Ohio,  445;  Loew  ▼. 
Stocker,  68  Penn.  St.  226. 

Of  coarse  if  there  is  an  express  or  implied  oondition 
that  tbe  principal  shall  sign  the  bond  and  the  fact  it 
known  to  the  obligee  either  actually  or  ooustruo- 
tively,  the  surety  would  not  be  boand  irrespective  of 
the  question  whether  it  was  necessary  under  the  law 
to  the  validity  of  the  bond,  that  the  principal  tbonld 
sign  it.  There  Ijeing  no  such  oondition  attached  to 
the  delivery  of  the  obligation  by  the  surety  to  the 
principal,  the  question  must  then  be  one  of  the  con- 
struction of  particular  statutes,  for  it  is  manifest  that 
it  is  not  necessary  to  the  validity  of  a  bond  that  the 
principal  should  sign  it,  unless  some  statntoiy  enact- 
ment requires  It  expressly  or  by  necessary  implication, 
or  unless  tbe  sureties  sign  on  that  condition. 

In  HaU  r.  Par^r,  there  was  an  express  auderstand- 
ing  that  tbe  principal  should  sign,  aud  in  RusBell  v. 
Annable,  tbe  court  inferred  the  condition  from  tbe 
fact  that  tbe  priucipars  name  was  written  in  the  body 
of  the  bond  when  the  surety  signed.  In  Johfiston  v. 
KlmbcM  Tovinship,  the  oondition  was  presumed  by  the 
court  in  part  from  the  fact  that  the  statute  contem- 
plated that  the  principal  was  to  sign  the  bond.  But 
the  court  laid  down  the  broad  rule  that  the  burden  is 
on  tbe  obligee  to  show  that  It  wasnotthennderstand- 
ing  that  the  principal  should  sign;  or  that  that  oon- 
dition was  waived  before  the  bond  was  delivered. 
The  language  of  the  court  deserves  attention :  '*  Can 
statutes  plainly  contemplate  that  the  treasurer  shall 
himself  be  a  party  to  his  own  official  bond,  and  while 
we  are  not  prepared  to  hold  that  bond  knowingly  and 
Intentionally  given  without  his  concurrent  liability 
will  not  bind  the  obligors,  we  are  of  opinion  that 
where  he  purports  to  be  obligor  and  does  not  sign  the 
bond,  there  must  be  positive  evidence  that  the  sureties 
intended  to  be  bound  without  requiring  his  signature 
before  they  can  be  held  responsible.  ♦  ♦  ♦  Where 
several  names  are  written  as  co-obligors  and  one  of 
them  is  called  upon  to  sign  it,  he  does  so  upon  an  im- 
plied understJEmding  that  be  can  in  case  of  being  held 
responsible,  not  only  have  his  right  of  contribution, 
but  a  further  right  to  have  it  capable  of  proof  and  en- 
forcement according  to  the  terms  of  tbe  contract  as  is 
purports  to  be  drawn  up,  and  he  has  a  right  to  Insist 
that  he  will  not  be  bound  except  upon  his  own  terms, 
reasonable  or  uikreasouable.  It  is  for  himself  and  not 
for  others  to  determine  those  terms.  And  if  it  Is 
claimed  that  he  has  waived  them  or  become  estopped 
from  relying  on  them,  the  burden  of  pro<»f  ought  not 
to  be  upon  him  to  show  that  there  has  been  no  vari- 
ance, but  upon  the  plaintiff  to  show  what  issubatan- 
tlally  a  new  contract.  '*  Although  we  do  not  base  our 
decision  upon  the  ground  that  in  this  case  there  are 
substantial  and  legal  reasons  for  requiring  tbe  treas- 
urer to  sign  his  own  bond,  yet  such  reasons  are  not 
without  force." 

But  the  oase  of  TrtMtees,  etc.,  y.  Scheick,  appears  to 
hold  exactly  the  reverse;  but  the  court  really  decided 
the  oase  upon  the  distinction  between  a  promise  on 
the  part  of  the  principal  to  sign  the  bond  and  an  ex- 
press oondition  to  that  effect.  The  prlnclpars  name  ap- 
peared in  the  bond.  He  promised  to  sii^n  it  but  did 
not.  The  sureties  were  held  bound;  but  tbe  court 
declared  that  if  there  had  been  an  express  oonditiofi 
that  the  bond  should  not  be  delivered  the  decision 
would  have  been  different.  The  court  say :  **  Upon 
an  examination  of  the  finding  of  tbe  Circuit  Court, 
it  will  be  seen  that  the  court  fouhd  from  the  evidence 
that  Reits  (the  principal),  promised  the  sureties  that 
he  would  sign  the  bond  before  it  was  delivered.  This 
however  does  not  constHute  the  execution  of  a  bond  upon 
condition  that  it  shotdd  not  be  delivered  wUess  executed 
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by  the  prinelpaL"*  *  *  *  *'If  the  bond  had  been 
Signed  bj  the  Bareties  apou  condition  that  it  eboald 
not  be  delivered  to  the  trustee!  until  ezeouted  bj  the 
treasurer,  and  if  the  trustees  had  received  notice  of 
such  condition  or  notice  of  sueh  facts  pointiug  to  such 
a  condition,  as  might  put  a  prudent  person  on  inquiiy 
before  the  bond  was  approved,  then  tbej  would  not  be 
regarded  as  innocent  holders  of  the  instrument,  and 
entitled  to  maintain  an  action  upon  it.  But  the 
sureties,  as  appears,  did  not  sign  the  bond  on  such  a 
condition,  but  executed  the  instrument,  and  relied 
merely  upon  the  promise  of  the  treasurer,  that  he 
would  before  deliverj  of  the  bond  sign  it.  This  was 
DO  more  than  a  secret  promise  made  bj  Reitz  the 
treasurer,  to  those  who  signed  as  sureties  which  could 
not  be  binding  upon  the  trustees.**  This  case,  after  all, 
cannot  be  considered  as  opposed  to  the  Michigan  case, 
as  there  was  no  room  left  for  presumption,  the  court 
having  expressly  made  a  finding  which  the  Appellate 
Court,  construed  as  negativing  the  fact  of  any  condi- 
tion. In  support  of  the  views  of  the  court  on  this  point, 
i,  e.,  that  there  must  be  something  more  than  an  expec- 
tation or  belief  on  the  part  of  the  surety,  or  a  promise 
on  the  principal  that  the  principal  would  sign,  the 
case  of  RusseU  v.  Freer,  56  N.  Y.  67,  may  be  referred 
to.  It  is  en  this  proposition  only  that  this  decision 
can  be  sustained.  The  court  it  this  case  remarked, 
that  the  only  inference  for  the  facts  found  was  that 
the  sureties  expected  that  before  delivery  the  bond 
should  be  signed  by  others;  and  then  declared  that 
the  bond  was  therefore  binding  upon  those  who 
signed  it,  and  finally  distingulBhed  the  case  from 
People  V.  Boatxoick^  32  N.  Y.  445,  on  the  sole  ground 
that  in  People  v.  Dostwick^  the  sureties  who  signed 
directed  the  principal  not  to  deliver  it  until  another 
surety  bad  signed  It.  Is  this  not  the  correct  rule?  Not 
a  single  case  can  be  found  where  the  court  has  held 
that  a  mere  expectation  is  sufficient,  unless  we  con- 
sider as  holding  such  a  doctrine,  those  cases  in  which 
the  condition  Is  implied  from  the  fact,  that  a  name  is 
in  the  body  of  the  bond,  which  is  not  signed  at  the 
end.  In  all  the  cases  cited  where  the  court  has  de- 
cided that  the  obligee  was  protected,  or  that  he  would 
have  been  protected,  had  he  not  known  of  the  con- 
dition, there  was  an  express  c^idiHon  that  the  bond 
should  not  be  delivered  unless  otliers  signed  it.  It  has 
been  held,  wliere  the  bond  contained  the  name  of  one 
who  did  not  sign  It,  that  the  sureties  were  bound 
nevertheless,  there  being  no  condition  attached  to  the 
delivery  of  the  bond.  City  of  Los  Angeles  v.  Melius, 
69Cal.  444;  Cutter  v.  WhUtemore,  10  Mass.  444.  The 
California  cases  make  a  distinction  between  joint 
bonds  and  joint  and  several  bonds.  In  the  case  of  a 
joint  bond  the  surety  is  not  bound  In  that  State,  al- 
though there  was  no  express  condition  to  that  effect, 
if  the  Instrument  Is  not  signed  by  one  whose  name 
appears  In  the  bond.  Sacramento  v.  Dunlap,  14  Cal. 
424.  Otherwise  where  the  bond  Is  joint  and  several. 
City  of  Los  Angeles  v.  Melius,  58  Cal.  444 ;  People  v. 
Stacy  (Cal.),  16  P.  Rep.  196. 

Gut  C.  H.  Corliss. 
Grand  Forks,  Dakota. 


USURY --DEFENSE  OF,  BY  SECOND  MORT- 
QAQEE, 

8UPRBMB  COURT  OF  ILLINOIS,  JAN.  19. 1888. 

Union  Nat.  Bank  of  Chicago  v.  Intsrnational 
Bank  of  Chicago. 

A  second  mortgagee,  whose  mortgage  had  not  been  fore- 
closed, and  who  has  not  been  let  into  poascMlon  under 
his  mortgage,  cannot  set  up  the  defense  of  usury  to  a 
bill  to  foreclose  a  first  mortgage. 


MelvUle.  W.  FuUer,  WiUiams  &  Tliomp$on,  Herrick  A 
Martin,  W,  2\  Burgess  and  Walter  C  Lamed,  for 
appellants. 

Rosenthal  A  Pence  and  Smith  A  Petice,  for  appellees. 

ScHOFiRLD,  J.  The  question  Is  presented  upon  this 
record  whether  a  second  mortgagee,  whose  mortgage 
ha8  not  been  foreclosed,  and  who  has  not  been  let  into 
possession  under  his  mortgage,  may  interpose  the  de- 
fense of  usury  In  the  indebtedness  secured  by  a  first 
mortgage  to  a  bill  in  chancery  for  the  foreclosure  of 
that  mortgage.  It  has  been  several  times  said  in  opin- 
ions of  this  court  that  it  may ;  but  the  question  has 
never  before  been  before  us  for  adjudication,  and  the 
remarks  in  that  respect  were  unneoeasary  to  a  decis- 
ion of  the  questions  under  consideration,  and  are 
therefore  not  conclusive  upon  us  now.  In  Valentine 
V.  Fish,  45  111.,  at  page  468,  the  late  Mr.  Justice 
Breese,  In  delivering  the  opinion  of  the  court,  said: 
'*  The  doctrine  is  well  established  that  the  owner  of 
land  who  has  given  a  usurious  mortgage  upon  it,  may 
sell  or  mortgage  the  land  to  another,  generally,  and 
give  to  such  purchaser  or  mortgagee,  by  express  agree- 
ment, the  same  right  to  contest  the  validity  of  the 
first  mortgage  as  he  has  himself.  But  he  may  afiirm 
the  validity,  of  the  usurious  mortgage  by  selling  only 
the  equity  of  redemption  in  the  mortgaged  premises, 
or  by  selling  or  mortgaging  the  land,  subject  in  ex- 
press terms  to  the  previous  mortgage;  in  which  case 
the  purchaser  or  subsequent  mortgagee  will  beentltled 
to  the  equity  of  redemption  merely,  and  cannot  ques- 
tion the  validity  of  the  prior  mortgage.'*  And  for 
authority  he  referred  to  Shufelt  v.  Shufelt,  9  Paige. 
137 ;  Oreen  v.  Kemp,  13  Mass.  615 ;  Spengler  v.  Suapp, 
5  Leigh,  478;  FeiTis  v.  Cratrford,  Z  Deuio,  595,  and 
Henderson  v.  Beliew,  45  111.  322.  But  the  bill  In  that 
case  was  by  the  mortgagors  and  the  owner,  by  subse- 
quent purchase  and  grant  of  the  equity  of  redemption, 
to  redeem.  In  Henderson  v.  Beliew,  the  bill  was  ubo 
by  the  owner,  by  subsequent  purchase  and  grant,  of 
the  equity  of  redemption  and  to  redeem.  In  that  case 
the  only  ruling  pertinent  here  is  thus  stated  :  **  We 
hold  the  better  rule  to  be  that  In  a  sale  of  land  sub- 
ject to  a  mortgage  tainted  with  usury,  if  the  purchaser 
is  informed  of  the  fact  of  usury  by  the  vendor,  and 
authorized  by  him  to  set  it  up  as  against  the  mortgage, 
the  abatement  to  which  the  mortgage  would  be  sub- 
ject on  account  of  usury  thus  constituting  an  element 
in  the  price  of  the  land,  the  purchaser  in  such  circum- 
stances would  be  at  liberty  to  raise  the  question."  In 
Pike  V.  Crist,  62  111.  462,  the  owner,  by  purchase  and 
grant,  of  the  equity  of  redemption,  sought  to  inter- 
pose usury  as  a  defense  to  a  bill  to  foreclose  a  mort- 
gage, and  it  was  held  admissible  because  he  accepted 
the  title  expressly  subject  to  the  prior  mortgages, 
^'except  as  to  usurious  Interest  In  the  same.*'  In  Maker 
V.  Lanfrom^  86  111.  513,  the  purchaser  and  grantee  of 
real  estate  incumbered  by  a  prior  mortgage  was  al- 
lowed to  interpose  the  defense  of  usury  to  a  bill  to 
foreclose  that  mortgage,  and  In  the  opinion  then  filed 
the  language  we  have  quoted  from  the  opinion  in 
Valentine  v.  Fish,  snpra^  is  referred  to  in  the  argu- 
ment, and  assumed  to  be  authoritative.  Ttiere  are 
also  other  cases,  to  which  it  is  needless  to  make  refer- 
ence, In  which  there  are  rulings  recognizing  the  right 
of  the  purchaser  of  the  equity  of  redemption  to  set  up 
the  defense  of  usury  to  the  foreclosure  of  a  prior  mort- 
gage. But  neither  In  the  cases  to  which  we  have 
referred,  nor  in  any  others  which  we  are  able  to  call 
to  mind,  was  it  necessaiy  to  consider,  nor  was  it  In 
fact  considered,  whether  a  second  and  junior  mort- 
gagee occupies  precisely  the  same  position  with  refer- 
ence to  a  prior  and  senior  mortgage  as  that  occupied 
by  the  subsequent  purchaser  and  grantee,  by  an  abso- 
lute deed  of  the  title  to  the  property  or  the  eqnitr  of 
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redemptiou.  It  is  therefore  fairlj  to  be  assumed  that 
the  use  of  the  word  "  remortgaxe/'  aud  other  kindred 
expressions,  iu  Valentine  v.  Fish,  aud  their  repetition 
iu  subsequent  oases,  were  simply  because  of  a  too 
literal  following  of  the  language  in  some  of  the  opinions 
iu  the  cases  cited  and  relied  upon  to  support  the  de- 
cision tben  made,  and  not  because  it  was  found,  after 
due  consideration,  indispensable  to  the  argument  that 
they  should  be  used ;  and  a  slight  investigation  will 
demonstrate  that  it  cannot  follow,  that  because  those 
words  were  accurate  iu  the  cases  cited  by  Justice 
Breese,  they  must  also  be  accurate  under  the  materi- 
ally dififereut  phraseology  of  our  statute  in  relation  to 
usury. 

Under  the  statute  controlling  iu  those  cases,  it  will 
be  seen,  by  examination,  that  a  mortgage  securing  a 
debt  iu  which  usurious  interest  was  charged,  was  at 
the  election  of  the  mortgagor  aud  his  privies  abso- 
lutely void.  He  aud  they  were  in  such  case  author- 
ized to  treat  the  mortgage  as  a  nullity,  aud  wholly  dis- 
regard it,  aud  consequently  might  subsequently  sell 
aud  convey  or  remortgage  just  as  if  it  had  never  been 
executed.  This  is  shown  by  the  chancellor  in  his 
opinion  in  Shufelt  v.  ShufeU,  9  Paige,  145,  where  he 
says:  **In  the  ordinary  case  of  the  giviug  of  a 
usurious  mortgage  by  the  owner  of  the  mortgaged 
premises,  the  statute  having  declared  the  usurious 
security  void,  the  owner  of  the  premises,  of  course, 
has  the  right  to  sell  his  property,  or  to  mortgage  the 
same,  as  though  such  void  mortgage  had  never  exis- 
ted." Necessarily  then  in  this  view  the  second  mort- 
gage, at  the  election  of  the  mortgagor,  is  to  be  treated 
as  a  first  or  original  mortgage,  and  creating  a  privity 
of  estate  between  the  mortgagor  and  mortgagee.  But 
this  line  of  reasoning  is  not  possible  under  our  statute 
in  relation  to  usury.  It  does  not  declare  the  mortgage 
securing  indebtedness  on  which  usurious  interest  is 
charged  void;  it  merely  declares  the  interest  con- 
tracted to  be  received,  void.  Rev.  Stat.,  1874,  chap.  74, 
§  6.  The  mortgage  in  such  case  therefore  is  valid,  and 
must  be  enforced  to  secure  the  payment  of  the  money 
actually  loaned.  The  usury  only  affects  the  account- 
ing. See  Snyder  v.  Oi-inioold,  37  111.  216.  The  second 
aud  junior  mortgage  conveys  no  interest  vested  by  the 
first  and  prior  mortgage;  and  so,  eren  in  cases  of 
usury,  under  our  statute,  in  the  first  and  prior  mort- 
gage, the  second  and  junior  mortgage  can  only  confer 
a  lien  upon  the  mortgagor's  equity  of  redemption; 
that  is.  right  to  redeem  from  the  prior  mortgage  if  the 
mortgagor  shall  not  pay  the  debt  secured  by  the  junior 
mortgage  on  or  before  maturity.  See  Doddx  v.  Snyder^ 
44  III.  53. 

The  right  to  set  up  usury  as  a  defense  is  personal  to 
the  debtor.  If  any  one  is  injured  by  the  usury,  it  is 
be;  and  it  is  for  him  to  say  whether  he  has  been  in- 
jured or  not.  If  he  chooses  to  perform  the  contract, 
or  to  waive  the  defense  of  usui*y,  no  one  else  has  a 
right  to  say  that  he  shall  not  so  do;  it  is  for  him  to 
elect.  Safford  v.  Vail,  22  III.  327 ;  Maker  v.  Lanfrom, 
Hupra;  Tyler  Usury,  chap.  21,  and  authorities  cited. 
Those  however  who  are  in  privity  with  the  borr<»wer, 
it  is  held,  may  aUo  set  up  the  defense.  **Theterm 
*  privity,'  "  says  Greenleaf  in  his  work  on  Evidence, 
vol.  1,  §  189,  '*  denotes  mutual  or  successive  relation, 
ship  to  the  same  rights  of  property.*'  There  can  be 
no  ground  for  pretending  that  there  is  privity  be- 
tween the  mortgagor  of  the  usurious  mortgage  and 
the  mortgagee  cif  a  subsequent  and  junior  mortgage, 
other  than  by  contract  or  in  estate;  and  we  think  it 
quite  clear  that  there  is  no  privity  in  either  of  these 
respects.  It  is  enough  to  say,  on  the  question  of 
privity  by  contract,  that  the  junior  mortgagee  was 
neither  directly  nor  indirectly  a  party  to  the  usurious 
contract,  and  lie  derives  aud  makes  claim  to  no  right 
through  or  resulting   from  it.     With  regard   to  the 


question  of  privity  iu  estate,  it  is  to  be  observed  that 
the  equity  of  redemption  of  the  mortgagor,  under  out 
statute,  may  be  levied  upon  and  sold  by  virtue  of  an 
execution,  and  the  purchaser,  obtaining  a  sberiflTs 
deed,  thereafter  will  take  all  the  interest  he  had  in  the 
laud.  WalUr  v.  Vefenbaugh,  90  111.  241.  And  on  the 
same  principle,  manifestly  the  mortgagor  may  at 
private  sale  sell  the  equity  of  redemption,  and  convey 
it  by  deed  to  the  purchaser,  and  the  purchaser  will 
then  be  in  privity  of  the  estate  with  him  in  the  mort- 
gaged premises,  that  is,  he  will  then  occupy  the  same 
relation  toward  them  that  the  mortgagor  did;  and 
necessarily  thereafter  the  mortgagor  will  have  no  in- 
terest, in  the  absence  of  covenant  or  agreement  affect- 
ing the  question,  in  the  usurious  mortgage.  Whether 
it  shall  be  enforced  or  defeated  will  be  to  him  alike 
immaterial. 

But  it  would  seem  to  be  self-evident  that  the  same 
right  to  elect  to  plead  usury  to  a  mortgage,  or  to  waive 
the  usury,  aud  affirm  the  entire  validity  of  the  mort- 
gage, cannot  be  in  different  and  distinct  parties  iu  in- 
terest at  the  same  time;  for  if  thii(  were  not  so,  one 
party  might  elect  to  do  one  thing,  and  the  other  party 
might  elect  to  do  directly  the  opposite,  and  thus  one 
election  would  nullify  the  other.  The  equity  of  re- 
demption of  the  mortgagor  is  the  right  to  redeem  from 
the  first  and  senior  mortgage,  either  by  paying  the 
amount  of  the  principal  debt  only,  or  by  paying  that 
amount  and  the  amount  of  interest  usuriously  con- 
tracted to  be  paid,  as  he  shall  elect.  The  junior  mort- 
gage conveying  a  lien  only  on  that  right,  does  not  cut 
it  off,  but  leaves  it  still  to  be  exercised  by  the  mort- 
gagor until  he  shall  terminate  it  by  grant  or  it  shall 
be  terminated  by  foreclosure.  The  junior  mortgagee 
does  not  therefore  occupy  the  same  relation  toward 
the  property  that  the  mortgagor  did  before  he  executed 
that  mortgage;  and  since  the  mortgagor  has  not 
parted  with  his  right  of  election  to  plead  or  to  waive 
the  defense  of  usury,  it  is  impossible  that  the  junior 
mortgagee  can  have  acquired  it. 

We  have  expressly  held  that  the  mere  fact  that  a 
creditor  has  a  lien  on  land  by  virtue  of  a  mortgage 
gives  him  no  right  to  setup  usury  as  against  the  claim 
of  a  co-creditor  secured  by  the  same  mortgage.  Adams 
V.  Robertson^  37  111.  45.  And  this  would  seem  to  neces- 
sarily follow  from  the  legal  proposition  that  no  one 
can  demand  the  execution  of  a  particular  mortgage 
because  aloue  of  his  being  a  creditor.  Whether  a 
debtor  shall  execute  any  or  what  mortgages  to  secure 
his  creditors  depends  upon  his  sense  of  justice  to  his 
creditors;  and  although  the  creditor  may  decline  to 
accept  a  given  mortgage,  if  he  shall  elect  to  accept  it, 
he  must,  in  the  absence  of  fraud,  accept  it  as  it  is 
written.  The  effect  of  allowing  usury  in  Adams  v. 
Robertson,  would  have  been  to  have  increased  the 
amount  that  might  be  resorted  to  in  satisfaction  of 
the  one  debt  by  decreasing  the  amount  of  the  other 
debt  secured  by  the  mortgage.  And  this  is  precisely 
the  effect  of  a  junior  mortgagee  pleading  usury  to  a 
prior  mortgage.  The  principle  is  the  same,  though  the 
result  would,  in  the  amount  of  benefit  to  the  pleader, 
be  slightly  different.  It  is  not  perceived  that  the 
circumstance  that  the  party  in  ^dams  v.  Robertson 
voluntarily  took  his  mortgage  is  one  to  vary  the  prin- 
ciple from  that  applicable  where  usury  in  the  prior 
mortgage  is  pleaded  by  the  second  and  junior  mort- 
gagee. The  junior  mortgagee  takes  his  mortgage  quite 
as  voluntarily  as  does  the  co-mortgagee.  No  principle 
of  estoppel  was  applied  in  that  case,  and  none  is  now 
believed  to  have  been  applicable.  The  decision  rests 
alone  on  the  ground  that  a  creditor  secured  by  a  mort- 
gage lieu,  as  such  only,  has  no  right  to  diminish  the 
amount  of  another  mortgage  lien  by  the  defense  of 
usury,  for  the  enlargement  of  his  own  lien;  and  this 
was  ruled  in  Darst  v.  Bates,  95  111.  493. 
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TbesA  views  render  an  examinatiou  of  the  uumerous 
que^Lions  di«cu«8bd  by  couiitfel  for  the  Uiiiou  National 
Bank  and  the  heirs  of  CoolbauKb,  upon  the  pleadinf^B 
and  ruiinff8  in  admittiDK  and  excluding:  evidence  un 
ueceasarj.  Under  no  state  of  pleading  would  it  have 
been  admissible  for  the  Union  National  Bank  and  the 
heirs  of  CoolbauRh,  as  seoond  mortjcafrees,  to  have  in- 
troduced evidence  proving  usury  in  the  mortgage 
securing  the  notes  held  by  the  Interuatioual  Bank, 
liowenthal,  Austrian,  and  others. 

[Omitting  a  minor  point.] 


TELEGRAPH  —  NEGLIGENCE  —  DAMAGES- 
SPECULATIVE  PROFITS. 

UNITED  STATES  SUPREME  COURT,  JAN.  30,  1888. 

Western  Union  Telegraph  Company  v.  Hall. 

In  an  action  brought  against  a  telegraph  company  by  the 
the  sender  of  an  unrepealed  message  to  recover  damages 
for  negligence  in  the  transmission  and  delivery  of  a  tele- 
gram directing  the  purchase  of  petroleum,  where  the  evi- 
dence fails  to  disclose  any  actual  damage  beyond  the 
amount  paid  for  transmitting  the  message,  plaintiff  is 
limited  in  his  recovery  to  that  amount. 

As  there  was  no  order  to  sell,  or  evidence  that  the  plaintiff 
would  have  sold  next  day,  he  Is  entitled  to  recover  only 
nominal  damages. 

ERROR  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Iowa. 

This  was  an  action  At  law  brought  in  the  Circuit 
Court  of  Polk  county,  Iowa,  by  George  P.  Hall  against 
the  Western  Union  Telegraph  Company,  and  by  the 
defendant  removed,  on  the  ground  of  citizenship,  to 
the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Iowa.  The  action  was  for  the  recovery 
of  damages  for  alleged  negligence  on  the  part  of  the 
defendant  in  delaying  the  delivery  of  a  telegraphic 
message  received  by  it  from  the  plaintiff  at  Des 
Moines,  in  the  State  of  Iowa,  to  be  delivered  to  the 
party  to  whom  it  was  addressed  at  Oil  City,  in  the 
State  of  Pennsylvania.  The  cause  was  submitted  to 
the  court,  a  jury  having  been  waived  in  writing.  A 
judgment  was  rendered  in  favor  of  the  plaintiff  for 
tl.800.  The  cause  Is  brought  here  by  a  writ  of  error 
upon  a  certificate  of  a  division  of  opinion  between 
the  judges  upon  certain  questions  which  arose  during 
the  course  of  the  trial,  which  questions,  together  with 
the  facts  necessary  to  their  determination,  are  certi- 
fied to  us  as  follows : 

*'The  court  finds  the  following  as  the  material  facts 
in  the  case : 

"  The  plain tiflf,  at  8  o'clock  A.  M.,  November  9,  1882, 
furnished  to  the  defendant,  a  telegraph  company  en- 
gaged in  the  business  of  receiving  and  sending  tele- 
graph dispatches  at  its  office  in  Des  Moines,  Iowa,  a 
message  in  the  following  form,  and  plainly  written  on 
one  of  the  usual  blank  forms  furnished  by  the  com- 
pany: 

*'  *  Form  No.  2— The  Western  Union  Telegraph  Com- 
pany. 

*'■  'All  messages  taken  by  this  company  are  snbject 
to  the  following  terms :  To  guard  against  mistakes  or 
delays  the  sender  of  a  message  should  order  it  re- 
peated ;  that  is.  teiegraphed  back  to  the  originating 
office  for  comparison .  For  this  one-half  the  regu  lar  rate 
is  charged  in  addition.  It  is  agreed  between  the 
sender  of  the  following  message  and  this  company  that 
said  company  shall  not  be  liable  for  mistakes  or  de- 
lays in  the  transmission  or  delivery  or  non-delivery  of 
aiiy  unrepeated  message,  whether  happening  by  negli- 
gence of  its  servants  or  otherwise,  beyond  the  amount 


received  for  sending  the  same;  nor  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for  non-de- 
livery of  any  repeated  message  beyond  fifty  times  the 
sum  received  for  sending  the  same,  unl^s  specially 
insured;  nor  in  any  case  for  delays  arising  from  una- 
voidable interruption  in  the  working  of  its  lines,  or 
for  errors  in  cipher  or  obscure  messages.  And  this 
company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  over  the 
lines  of  any  other  company  when  necessary  to  reach 
its  destination.  Correctness  in  the  transmission  of 
message  to  any  point  on  the  lines  of  this  company  can 
be.  insured  by  contract  in  writing  stating  agreed 
amount  of  risk  and  payment  of  premium  thereon,  at 
following  rates,  in  addition  to  the  usual  charge 
for  repeated  messages,  viz. :  one  per  cent  for  any  dis- 
tance not  exceeding  1,000  miles,  and  two  per  cent  for 
any  greater  distance.  No  employee  of  the  company  is 
authorized  to  vary  the  foregoing.  No  responsibility 
regarding  messages  attaches  to  this  company  until  the 
same  are  presented  and  accepted  at  one  of  its  trans- 
mitting offices,  and  if  a  message  is  sent  to  such  office 
by  one  of  the  company's  messengers  he  acts  for  that 
purpose  as  the  agent  of  the  sender.  Messages  will  be 
delivered  free  within  the  established  free-delivery 
limits  of  the  terminal  office;  for  delivery  at  a  greater 
distance  a  special  charge  will  be  made  to  cover  the  cost 
of  such  delivery.  The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented 
in  writing  in  sixty  days  after  sending  the  message. 

**  *  NORVIN  G  RBBN, 

'*' President 
***Thos.  T.  Eckert, 

*'  *  Gejieral  Manager. 

**  *  Hecoiver's  No.  .    Time  filed,   8  a.  m.    

check. 

'*  'Send  the  following  message,  subject  to  the  above 
terms,  which  are  agreed  to : 

"*11,  9.  1882. 
"  To  Charles  T.  Hall,  Exchange,  Oil  City,  Penn.  : 

**  *  Buy  ten  thousand  if  you  think  it  safe.    Wire  me. 
*"  'George  F.  Hall.' 

"  '  Read  the  notice  and  agreement  at  tlie  top.' 

*'  The  same  being  furnished  and  received  by  the  de- 
fendant for  immediate  transmissal  to  Charles  T. 
Hall,  at  Oil  City,  Penn.,  the  usual  and  ordinary  charge 
therefor  being  paid  by  plaintiff.  Through  the  negli- 
gence and  want  of  ordinary  care  on  the  part  of  de- 
fendant's employee  at  Des  Moines,  the  message  so  re- 
ceived was  forwarded  to  Oil  City,  Penn.,  in  an  imper- 
fect condition,  in  this,  that  the  name  of  the  party  to 
whom  it  was  addressed  was  wholly  omitted.  The 
message  was  received  at  Oil  City,  Penn.,  at  11  o'clock 
A.  M.,  November  9 

'*The  operator  of  defendant  at  Oil  City  sent  the 
message  to  the  building  known  as  the  Exchange, 
which  was  used  by  a  board  of  trade  engaged  in  tbe 
business  of  buying  and  selling  petroleum,  the  hours 
of  business  extending  from  10  a.  m.  until  4 p.  m.  The 
officers  of  the  exchange  or  board  of  trade  refused  to 
receive  the  dispatch  in  question,  and  thereupon  the 
operator  at  Oil  City  telegraphed  to  Des  Moines  for  the 
purpose  of  ascertaining  to  whom  the  dispatch  should 
be  delivered,  and  thus  ascertaining  for  whom  it  was 
intended,  delivered  it  to  Charles  T.  Hall  at  6  o'clock 
p.  M.,  Nov.  9,  1882.  Had  it  not  been  for  the  error  in 
sending  the  dispatch  without  including  the  name  of 
Charles  T.  Hall  it  would  have  been  delivered  to  him 
at  Oil  City  at  11.80  a.  m.,  November  9,  1882.  The 
meaning  of  the  dispatch  was  to  direct  Charles  T.  Hall 
to  buy  10,000  barrels  of  petroleum  if  in  his  judgment 
it  was  best  to  do  so.  Had  the  dispatch  npon  its  first 
receipt  at  Oil  City,  Penn..  been  promptly  delivered  to 
Charles  T.  Hall,  he  would  by  12  M.  of  November  9  have 
purchased  10,000  barrels  of  petroleum  at  the  then  mar- 
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ket  price  of  $1.17  per  barrel  for  the  plaintiff.  When 
the  dispatch  was  delivered  to  Charles  T.  Hall  the  ex- 
change had  been  closed  for  that  day,  so  that  said  Hall 
could  not  then  purchase  the  petroleum  ordered  by 
plaintiff.  At  the  openiuf;  of  the  board  the  next  day  the 
price  had  advanced  to  $1.35  per  barrel,  at  which  rate 
said  Charles  T.  Hall  did  not  deem  it  advisable  to  make 
the  purchase,  and  hence  did  not  do  so. 

''  It  is  not  disclosed  in  the  evidence  whether  the 
price  of  petroleum  has  advanced  or  receded  since  that 
date,  November  10,  1882.  The  operators  acting  for 
the  defendant  had  no  other  knowledge  of  the  mean- 
ing or  purpose  of  the  dispatch  than  is  to  be  gathered 
from  the  message  itself. 

*'The  plaintiff  brought  this  action  to  recover  dam- 
ages for  the  failure  to  properly  and  promptly  trans- 
mit the  dispatch  in  question  in  the  Circuit  Court  of 
Polk  county,  Iowa,  the  original  notice  being  served 
upon  the  defendant  on  the  22d  day  of  December,  1882. 
Under  the  statutes  of  Iowa  actions  in  the  courts  of 
that  State  are  commenced  by  serving  upon  the  de- 
fendant an  original  notice,  which  is  signed  by  the 
plaintiff  or  his  attorney,  and  is  addressed  to  the  de- 
fendant. No  summons  or  writ  under  the  seal  of  the 
court  is  issued.  The  notice  in  this  case  was  addressed 
to  the  defendant,  and  after  entitling  the  cause,  pro- 
ceeded as  follows :  *  You  are  hereby  notified  that  on 
or  before  the  22d  of  December,  18^,  the  petition  of 
plaintiff  in  the  above-entitled  cause  will  be  filed  in  the 
office  of  the  clerk  of  the  Circuit  Court  of  the  State  of 
Iowa,  in  and  for  Polk  county,  Iowa,  claiming  of  you 
the  sum  of  fifteen  hundred  dollars,  as  money  justly 
due  from  you  as  a  loss  and  damage  suffered 
by  the  plaintiff  by  reason  of  your  negligent 
failure  to  send  and  deliver  a  telegram,  as  set 
forth  in  said  petition,  on  November  9,  1882,  from 
plain  tiff  to  Charles  T.  Hall,  at  Oil  City,  Penn.,  and 
that  unless  you  appear  thereto  and  defend  before  noon 
of  the  second  day  of  the  January  Term,  A.  D.  1883,  of 
the  said  court,  which  will  commence  on  the  second 
day  of  January,  A.  D.  1883,  default  will  be  entered 
against  you  and  judgment  rendered  thereon.  Crom. 
Bowen  and  Whiting  S.  Clark,  attorneys  for  plain- 
tiff.' 

'*  No  other  presentation  of  the  claim  was  made  by 
plaintiff.  Upon  the  foregoing  facts  it  is  the  opinion 
of  the  presiding  judge  that  the  law  is  with  the  plain- 
tiff, and  that  he  is  entitled  to  judgment  in  the  sum  of 
eighteen  hundred  dollars,  and  it  is  so  ordered  as  the 
judgment  of  the  court. 

*"  The  judges  holding  said  Circuit  C'Ourt,  and  before 
whom  said  cause  was  tried,  hereby  certify  that  on  said 
trial  of  said  cause  they  were  divided  in  opinion,  and 
were  unable  to  agree  upon  the  following  questions  of 
law  arising  on  said  trial,  and  necessary  to  be  deter- 
mined in  order  to  finally  determine  said  cause,  to- wit: 

'*  First.  Can  the  defendant,  having  in  the  usual  line 
of  business  accepted  said  message  from  plaintiff  for 
transmissal  to  the  party  named  therein,  at  Oil  City, 
Penn.,  and  having  received  its  usual  charge  for  such 
■ervice,  be  heard  to  say  that  it  was  not  bound  to  ex- 
ercise ordinary  care  in  transmitting  the  same,  and 
that  it  is  only  liable  to  the  plaintiff  in  damages  in  case 
of  gross  negligence  on  its  part? 

**  Second.  Under  the  contract  legally  existing  be- 
tween the  plaintiff  and  defendant,  whereby  the  latter 
assumed  the  duty  of  forwarding  said  message,  the 
same  being  an  nnrepeated  message,  was  the  defend- 
ant bound  only  to  the  exercise  of  slight  care  or  to  the 
exercise  of  ordinary  care? 

**  Third.  Under  the  contract  legally  existing  be- 
tween plaintiff  and  defendant,  whereby  the  defend- 
ant assumed  the  duty  of  forwarding  said  message,  the 
same  being  an  nnrepeated  message,  can  the  defend- 
ant, in  any  event,  be  held  to  respond  in  damages  be- 


yond the  amount  paid  to  the  oomp^iny  for  forward* 
ing  the  said  dispatch  ? 

*' Fourth.  Admitting  the  liability  of  defendant  to 
respond  in  damages  beyond  the  sum  paid  for  forward- 
ing the  message,  what  rule  is  to  govern  in  ascertain- 
ing the  same?  Are  the  damages  merely  nominal,  or 
is  plaintiff  entitled  to  the  difference  in  value  of  the  oil 
at  the  time  It  would  have  been  purchased  for  plaintiff 
had  the.  message  been  properly  forwarded  and  the 
value  at  the  time  it  could  have  been  purchased  after 
the  actual  delivery  of  the  message  to  Charles  T.  Hall, 
at  Oil  City,  Penn.,  it  being  admitted  that  he  did  not 
make  the  purchase  for  the  reason,  that  in  his  judg- 
ment, the  price  on  the  morning  of  November  10, 1882, 
was  too  high  to  justify  purchasing? 

'*  Fifth.  Was  the  message  so  obscure  and  uncertain 
on  its  face  that  the  defendant  should  not  be  held  to 
know  that  it  pertained  to  a  transaction  involving  loss 
and  damage  if  the  message  was  not  properly  and 
promptly  forwarded? 

**  Sixth.  Was  the  service  of  the  original  notice  in 
this  cause  a  sufficient  compliance  with  the  clause  in 
the  contract  providing  that  *  the  company  will  not  be 
liable  for  damages  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending 
the  message?  *  If  not,  is  the  right  of  recovery  barred 
by  the  failure  to  present  the  claim  in  writing?" 

Wager  Stoayne  and  Rush  Taggart,  for  plaintiff  in  er- 
ror. 

Crom,  Bowen,  Whiting  S.  Clark  and  Chaa.  A.  Clarke 
for  defendant  in  error. 

Matthews,  J.  The  view  we  take  of  this  case  re- 
quires us,  in  answer  to  the  fourth  question  certified, 
to  say  that  in  the  circumstances  disclosed  by  the  rec- 
ord, the  plaintiff  was  entitled  only  to  recover  nominal 
damages,  and  not  the  difference  in  value  of  the  oil  if 
it  had  been  purchased  on  the  day  when  the  message 
ought  to  have  been  delivered  and  the  market  price  to 
which  it  had  risen  on  the  next  day.  As  the  judg- 
ment was  rendered  in  his  favor  for  the  latter  sum.  it 
must  be  reversed  on  that  account,  and  upon  the  facts 
found  by  the  court,  judgment  rendered  for  nominal 
damages  only,  which  finally  disposes  of  the  litigation. 
It  therefore  becomes  unnecesdary  to  consider  or  de- 
cide any  of  the  other  questions  certified  to  us. 

It  is  found  as  a  fact  that  if  the  dispatch  upon  its 
first  receipt  at  Oil  City  had  been  promptly  delivered 
to  Charles  T.  Hall,  to  whom  it  was  addressed,  he 
would,  by  12  o'clock  on  that  day,  have  purchased 
10,000  barrels  of  oil  at  the  market  price  of  $1.17  per 
barrel,  on  the  plaintifTs  account.  He  was  unable  to 
do  so  in  consequence  of  the  delay  In  the  delivery  of 
the  message.  On  the  next  day  the  price  had  ad- 
vanced to  $1.35  per  barrel,  and  no  purchase  was  made 
because  Charles  T.  Hall,  to  whom  the  message  was  ad- 
dressed, did  not  deem  it  advisable  to  do  so,  th,e  order 
being  conditional  on  his  opinion  as  to  the  expediency 
of  executing  it.  If  the  order  had  been  executed  on 
the  day  when  the  message  should  have  been  delivered 
there  is  nothing  in  the  record  to  show  whether  the  oil 
purchased  would  have  been  sold  on  the  plaintiff's  ao- 
count  on  the  next  day  or  not,  or  that  it  was  to  be 
bought  for  resale.  There  was  no  order  to  sell  it,  and 
whether  or  not  the  plaintiff  would  or  would  not  have 
sold  it  is  altogether  uncertain.  If  he  had  not  done  so, 
but  had  continued  to  hold  the  oil  bought,  there  is  also 
nothing  in  the  record  to  show,  whether  up  to  the  time 
of  the  bringing  of  this  action,  he  would  or  would  not 
have  made  a  pnifit  or  suffered  a  loss,  for  it  is  not  dis- 
closed in  the  record  whether  during  that  period  the 
price  of  oil  advanced  or  receded  from  the  price  at  the 
date  of  the  intended  purchase.  The  only  theory 
then  on  which  the  plaintiff  could  show  actual  dancage 
or  loss  is  on  the  auppoaition  that  if  he  had  bought  on 
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the  9tb  of  November  be  might  and  would  hare  sold 
on  the  lOtb.  It  is  the  difference  between  the  prices 
OQ  those  two  dajs  which  was  in  fact  allowed  as  the 
measure  of  his  loss. 

It  Is  clear  that  in  point  of  fact  the  plaintiff  has  not 
suffered  any  actual  loss.  No  trauKaction  was  in  fact 
nmde,  and  there  beiDg  neither  a  purchase  nor  a  sale, 
there  was  no  actual  difference  between  the  sums  paid 
and  the  sums  received  \n  consequence  of  it  which 
o>>uld  be  set  down  In  a  profit  and  loss  account.  AH 
that  can  be  said  to  have  been  lost  was  the|opportunitj 
of  buying  ou  November  9,  and  of  making  a  profit  by 
selling  ou  the  10th,  the  sale  on  that  day  being  purely 
contingent,  without  any  thing  in  the  case  to  show  that 
it  was  even  probable  or  intended,  much  less  that  it 
would  certainly  have  taken  place. 

It  has  been  well  settled  since  the  decision  in  3fas- 
terton  v.  Mayor  of  Brooklyn,  7  Hill,  61,  that  a  plaintiff 
may  rightfully  recover  a  loss  of  profits  as  a  part  of  the 
damages  for  breach  of  a  special  contract,  but  in  such 
a  case  the  profits  to  be  recovered  must  be  such  at 
would  have  accrued  and  grown  out  of  the  contract 
itself  as  the  direct  and  immediate  result  of  its  fulfill- 
ment. 

In  the  language  of  the  Supreme  Judicial  Court  of 
Massachusetts,  in  Fox  v. Harding^  7  Cuah.  516:  '*These 
are  part  and  parcel  of  the  contract  itself,  and  must 
have  been  in  the  contemplation  of  the  parties  when 
the  agreement  was  entered  into.  But  if  they  are  such 
as  would  have  been  realized  by  the  party  from  other 
independent  and  collatenil  undertakings,  although  en- 
tered into  in  consequence  and  on  the  faith  of  the 
principal  contract,  then  they  are  too  uncertain  and 
remote  to  be  taken  into  consideration  as  a  part  of  the 
damages  occasioned  by  the  breach  of  the  contract  in 
suit."  This  rule  was  applied  by  this  court  In  the  case 
of  Philadelphia,  Wilmington  &  Baltimore  R.  Co.  v. 
Howard,  22  How.  307.  In  Griffin  v.  Colver,  16  N.  Y. 
489,  the  rule  was  stated  to  be  that  **  the  damages  must 
be  snob  as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties  when  they  made 
the  contract;  that  is,  they  must  be  such  as  might 
naturally  be  expected  to  follow  its  violation;  and  they 
must  be  certain  both  In  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed.  The  familiar 
rules  on  this  subject  are  all  subordinate  to  these.  For 
iustance^  that  the  damages  must  flow  directly  and 
naturally  from  the  breach  of  the  contract,  is  a  mere 
mode  of  expressing  the  first;  and  that  they  must  not 
be  the  remote,  but  proximate,  consequence  of  such 
breach,  and  must  not  be  speculative  or  contingent,  are 
different  modifications  of  the  last.*' 

In  BooVi  V.  Spnyten  Dtiyvil  RoUing  MHU  Co.,  60  N. 
Y.  487,  the  rule  was  stated  to  be  that  *'  the  damages 
for  which  a  party  may  recover  for  a  breach  of  a  con- 
tract are  such  as  naturally  and  ordinarily  flow  from 
the  Don-performance;  they  must  be  proximate  and 
certain,  or  capable  of  certain  ascertainment,  and  not 
remote,  speculative  or  contingent.'* 

In  WhiU  V.  MiUer,  71  N.  Y.  133;  S.  C.  27  Am.  Rep. 
13,  it  was  said :  '*  Gains  prevented,  as  well  as  losses 
sustained,  may  be  recovered  as  profits,  when  they  can 
be  rendered  reasonably. certain  by  evidence,  and  have 
naturally  resulted  from  the  breach/* 

In  oases  of  executory  contracts  for  the  purchase  and 
sale  of  personal  property  ordinarily,  the  proper  meas- 
ure of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  of  the  goods  at  the  time 
when  the  contract  is  broken.  This  rule  may  be  va- 
ried according  to  the  principles  established  in  Hadley 
V.  Baxendale,  9  Exeh.  341;  23  L.  J.  Exch.  179,  where 
the  contract  is  made  in  view  of  special  circumstances 
in  contemplation  of  both  parties.  That  well-known 
case,  it  will  be  remembered,  was  an  action  against  a 
carrier  to  recover  damnges  occasioned  by  delay  in  the 


delivery  of  an  article,  by  reason  of  which  special  in- 
jury was  alleged.  In  the  application  of  the  rule  to 
similar  cases,  where  there  has  been  delay  in  delivering 
by  a  carrier  which  amounts  to  a  breach  of  contract, 
the  plaintiff  is  not  always  entitled  to  recover  the  full 
amount  of  the  damage  actually  sustained ;  prima  facie 
the  damages  which  he  is  entitled  to  recover  would  be 
the  difference  in  the  value  of  the  goods  at  the  place  of 
destination  at  the  time  they  ought  to  have  t>een  de- 
livered and  their  value  at  the  time  when  they  are  in 
fact  delivered.  Horn  v.  Midland  Hy.  Co.,  L.  R.,8C.P. 
131 ;  Cutting  v.  Grand  Trunk  By.  Co.,  13  Allen,  881. 
Any  loss  above  this  difference  sustained  by  the  plain- 
tiff, not  arising  directly  from  the  delay,  but  collater- 
ally by  reason  of  special  circumstances,  can  be  recov- 
ered only  on  the  ground  that  these  special  circum- 
stances, being  in  view  of  both  parties  to  the  contract, 
constituted  its  basis.  Simp$on  v.  London,  etc,  Ry. 
Co.,  1  Q.  B.  D.  274.  So  the  loss  of  a  market  may  be 
made  an  element  of  damages  against  a  carrier  for  de- 
lay in  delivery,  where  it  was  understood,  either  ex- 
pressly or  from  the  circumstances  of  the  case,  that  the 
object  of  delivery  was  to  get  the  benefit  of  the  mar- 
ket. Pidiford  v.  Grand  Junction  Ry.  Co.,  12  M.  &  W. 
766.  In  Wilson  v.  Lancashire,  etc,  Ry.  Co.,  9  C.  B. 
(N.  S.)  632,  the  plaintiff  was  held  entitled  to  recover 
for  the  deterioration  in  the  marketable  value  of  the 
cloth  by  reason  of  delay  in  the  delivery,  whereby  the 
season  for  manufacturing  it  into  caps,  for  which  it  was 
intended,  was  lost. 

The  same  rule,  by  analogy,  has  been  applied  in  ac- 
tions against  telegraph  companies  for  delay  in  the  de- 
livery of  messages,  whereby  there  has  been  a  loss  of  a 
bargain  or  a  market.  Such  was  the  case  of  United 
States  TeUgraph  Co.  v.  Weuger,  66  Penn.  St.  282.  There 
the  message  ordered  a  purchase  of  stock,  which  ad- 
vanced in  price  between  the  time  the  message  should 
have  arrived  and  the  time  when  it  was  purchased  un- 
der another  order,  and  the  advance  was  held  to  be  the 
measure  of  damages.  There  was  an  actual  loss,  be- 
cause there  was  an  actual  purchase  at  a  higher  price 
than  the  party  would  have  been  compelled  to  pay  if 
the  message  had  been  properly  delivered,  and  the  cir- 
cumstances were  such  as  to  constitute  notice  to  the 
company  of  the  necessity  for  prompt  delivery.  The 
rule  was  similarly  applied  in  Squire  v.  Western  Union 
Telegraph  Co.,  98  Mass.  232.  There  the  defendant  neg- 
ligently delayed  the  delivery  of  a  message  accepting 
an  offer  to  sell  certain  goods  at  a  certain  place  for  a 
certain  price,  whereby  the  plaintiff  lost  the  bargain 
which  would  have  been  dosed  by  a  prompt  delivery 
of  the  message.  It  was  held  that  the  plaintiff  was  en- 
titled to  recover  as  compensation  for  his  loss  the 
amount  of  the  difference  between  the  price  which  he 
agreed  to  pay  for  the  merchandise  by  the  message, 
which  if  it  had  been  duly  delivered  would  have  dosed 
the  contract,  and  the  sum  which  he  would  have  been 
compelled  to  pay  at  the  same  place  in  order,  by  the 
use  of  due  diligence,  to  have  purchased  a  like  quality 
and  quantity  of  the  same  species  of  merchandise. 
There  the  direct  consequence  and  result  of  the  delay 
in  the  transmission  of  the  message  was  the  loss  of  a 
contract,  which  if  the  message  had  been  duly  deliv- 
ered, would  by  that  act  have  been  completed.  The 
loss  of  the  contract  was  therefore  the  direct  result  of 
the  defendant's  negligence,  and  ihe  value  of  that  con- 
tract consisted  in  the  difference  between  the  contract 
price  and  the  market  price  of  its  subject-matter  at 
the  time  and  place  when  and  where  it  would  have 
been  made.  The  case  of  True  v.  International  Tele- 
graph Co.,  60  Me.  1;  S.  C,  11  Am.  Rep.  166.  cannot  be 
distinguished  in  its  circumstances  from  the  case  in  96 
Mass.  232,  and  was  governed  in  its  decision  by  the 
same  rule.  The  cases  of  Manville  v.  Telegraph  Co.,  87 
Iowa,  220;  S.  C,  17  Am.  Rep.  8,  and  of  lliompson  v. 
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Telegraph  Co,,  MW\s,  5Si I  S.  C,  54  Am.  Hep.  644, 
were  instaiioes  of  the  applloatioii  of  the  same  rule  to 
similar  ciroumstaiioes,  tbe  difference  beioR  merelj 
that  in  these  the  damage  consisted  in  the  loss  of  a  sale 
instead  of  a  purchase  of  property,  which  was  pre- 
vented by  the  negligence  of  tbe  defendant  in  the  de- 
livery of  the  messages.  In  these  cases  the  plaintiffs 
were  held  to  be  entitled  to  recover  the  losses  in  the 
market  valae  of  the  property  occasioned  which  oc- 
curred during  the  delay. 

Of  course,  where  the  negligence  of  the  telegraph 
company  consists,  not  in  delaying  the  transmission  of 
the  message,  but  in  transmitting  a  message  errone- 
ously, so  as  to  mislead  tbe  party  to  whom  it  is  ad- 
dressed, and  on  the  faith  of  which  he  acts  in  the  pur- 
chase or  sale  of  property,  the  actual  loss  based  upon 
changes  in  market  value  are  clearly  within  the  rule 
for  estimating  damages.  Of  this  class  examples  are 
to  be  found  in  the  cases  of  Turner  v.  Hatokeye  Tele- 
graph Co,,  41  Iowa,  468;  8.  C,  20  Am.  Rep.  005,  and 
RiUenlwuse  v.  Independetit  Line  of  Telegraph,  44  N.  Y. 
288;  8.  0.,  4  Am.  Rep.  678;  but  these  have  no  applica- 
tion to  the  circumstances  of  the  present  case.  Here 
the  plaintiff  did  not  purchase  the  oil  ordered  after  the 
date  when  the  message  should  have  been  delivered, 
and  therefore  was  not  required  to  pay,  and  did  not 
pay,  any  advance  upon  the  market  price  prevailing  at 
the  date  of  the  order;  neither  does  it  appear  that  it 
was  the  purpose  or  intention  of  the  sender  of  the  mes- 
sage to  purchase  the  oil  in  the  expectation  of  profits 
to  be  derived  from  an  immediate  resale.  If  the  order 
had  been  promptly  delivered  on  the  day  it  was  sent, 
and  had  been  executed  on  that  day.  it  is  not  found 
that  he  would  have  resold  the  next  day  at  the  ad- 
vance, nor  that  he  could  have  resold  at  a  profit  at  any 
subsequent  day.  Tbe  only  damage  therefore  for 
which  he  is  entitled  to  recover  is  the  cost  of  transmit- 
ting the  delayed  message. 

The  judgment  is  accordingly  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  judgment 
for  the  plaintiff  for  that  sum  merely. 

[See  Pennington  v.  Western  Union  Telegraph  Co.y  67 
Iowa,  681;  8.  C,  66  Am.  Rep.  867;  also  note,  60  Am. 
Rep.  488.— Ed.] 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

MaRRIAGB— PARTNBRSHTP  OF  HUSBAND  AND   WIFS. 

—A  Statute  which  provides  that  **  a  married  woman 
shall  have  the  right  *  *  *  to  contract  and  be  con- 
tracted with,  as  to  her  separate  property,  in  the  same 
manner  as  if  she  were  unmarried,**  confers  no  power 
to  make  a  contract  of  partnership.  The  Legislature 
finding  that  the  Constitution  did  not  in  express  terms 
confer  upon  a  married  woman  the  power  to  contract 
and  be  contracted  with,  though  such  a  power  might 
be  necessarily  implied  in  the  power  to  acquire  and  dis- 
pose of  her  property,  and  fearing  that  it  might  be 
doubtful  whether  the  further  power  to  make  such 
contracts  as  would  be  necessary  or  desirable  for  the 
proper  use,  custody,  preservation,  and  enjoyment  of 
the  wife's  property,  could  also  be  implied  from  the 
general  terms  used  In  the  Constitution,  made  this  en- 
actment for  the  purpose  of  removing  such  doubt,  by 
declaring  in  express  terms  that  a  married  woman 
might  <'  contract  and  be  contracted  with  as  to  her 
separate  property  in  the  same  manner  as  if  she  were 
unmarried.**  This  being  the  nature  of  the  limited 
power  of  a  married  woman  to  make  contracts,  and  the 
purpose  of  the  limitation  being  to  protect  her,  not 
only  from  the  importunities  of  her  husband,  but  also 
from  her  own  improvidence  and  weakness  In  yielding 


to  her  own  generous  and  self-sacrificing  impulses,  we 
are  now  prepared  to  consider  the  first  question  pre- 
sented in  this  particular  case — whether  the  plaintiff 
hud  the  power  to  make  the  contract  of  partnership  set 
up  in  this  case.  It  will  be  observed  that  the  alleged 
contract  is  expressed  In  the  most  general  terms.  It 
contains  no  provision  that  either  of  the  proposed  par- 
ties shall  put  in  as  capital  any  specified  amount  of 
money,  or  any  particular  property.  It  is  simply  a 
bald  agreement  between  husband  and  wife  for  the 
formation  of  a  general  partnership,  in  which  no  par- 
ticular terms  are  specified,  and  no  provision  that 
either  or  both  of  the  proposed  partners  are  to  furnish 
the  whole  or  any  part  of  the  capital.  Now  we  are  told 
by  Chancellor  Kent  (8  Com.  2),  that  a  *'  partnership  is 
a  contract  of  two  or  more  persons  to  place  their 
money,  effects,  labor  and  skill,  or  some  or  all  of  them, 
in  lawful  commerce  or  business,  and  to  divide  the 
profit,  and  bear  the  loss.  In  certain  proportions.**  And 
In  1  Pars.  Cont.  147,  it  is  said :  *'A  partnership  exists 
when  two  or  more  persons  combine  their  property, 
labor  and  skill,  or  one  or  more  of  them,  in  the  trans- 
action of  business  for  their  common  profit.**  Now  in- 
asmuch as  there  is  no  mention  made  of  any  money, 
effects,  or  property  in  this  agreement,  if  we  shonld  re- 
gard this  as  an  agreement  that  each  of  the  parties 
named  should  combine  their  labor  and  skill  in  the 
proposed  enterprise,  it  is  quite  certain  that  no  such 
partnership  could  be  formed  between  husband  and 
wife,  for  tbe  simple  reason  that  her  labor  and  skill 
already  belonged  to  her  husband.  As  we  have  deter- 
mined in  the  recent  case  of  Bridgers  v.  Howell,  3  8.E. 
Rep.  790,  neither  the  Constitution  nor  the  statutes 
have  made  any  change  in  the  doctrine  of  the  common 
law  that  the  husband  is  entitled  to  the  personal  earn- 
ings of  the  wife,  because  her  services  belong  to  him, 
and  not  to  her.  But  if  on  the  other  hand,  the  alleged 
contract  of  partnership  could  be  regarded  as  an  agree- 
ment on  the  part  of  the  wife  to  put  her  separate  prop- 
erty into  the  partnership  as  a  part  of  its  capital,  the 
very  moment  it  was  so  put  in  it  would  at  once  cease 
to  be  her  separate  property,  and  would  become  the 
property  of  the  partnership;  and  hence  any  contract 
subsequently  made  by  the  alleged  partnership  oonld 
not  be  regarded  as  a  contract  made  by  the  wife  **  as 
to  her  separate  property  **— the  only  kind  of  contract 
which  she  has  the  capacity  to  make— and  she  oonld 
not  therefore  be  bound  thereby.  A  married  woman 
being  thus  denied  the  capacity  to  assume  one  of  the 
liabilities  necessarily  incident  to  the  partnership  re- 
lation, it  would  seem  to  follow  necessarily  that  she 
has  no  power  to  form  such  a  relation.  But  even  if  it 
should  be  assumed  that  an  agreement  by  a  married 
woman  to  put  her  separate  property  into  a  partner- 
ship as  a  part  of  its  capital,  was  a  contract  as  to  her 
separate  property,  it  would  be  quite  sufficient  for  the 
decision  of  this  particular  case  to  say  that  the  con- 
tract here  set  up  contains  no  such  stipulation  or  pro- 
vision. We  are  not  however  disposed  to  rest  our  de- 
cision upon  that  narrow  ground.  Even  oouoedlng 
that  an  agreement  by  a  married  woman,  to  contribute 
her  separate  property  to  the  capital  of  a  partnership, 
if  that  was  all  of  the  agreement,  would  be  such  a  con- 
tract as  she  was  competent  to  make,  it  would  not  con- 
clude the  inquiry,  for  that  is  not  all  that  is  involved 
in  the  contract  of  partnership.  It  most  utuallj  in- 
volves an  obligation  to  contribute  one*s  time  and  ser- 
vices, which  a  married  woman  has  no  right  to  con- 
trol, and  what  is  much  more  important,  it  involves  a 
personal  liability  for  the  debts  of  the  partnership, 
which  a  married  woman  has  no  power  to  Incur,  as 
such  debts  arise  from  contracts  which  can  In  no  aenie 
be  regarded  as  contracts  as  to  her  separate  property. 
It  seems  to  us  dear  therefore  that  even  looking  to  the 
property  relations  between  husband  and  wife,  a  con- 
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tract  of  partuership  is  not  such  a  contract  as  a  mar- 
ried woman  has  been  invested  with  tlie  power  to 
make;  bat  when  we  loolc  to  the  more  important  and 
sacred  relations  between  man  and  wife,  which  lie  at 
the  very  foundations  of  civilized  society,  which  are 
liable  to  be  at  least  disturbed,  if  not  absolutely  de- 
stroyed, by  allowing  the  wife  to  enter  into  partner- 
ship with  any  one  with  whom  she  may  see  fit  to  form 
such  a  relation,  we  cannot  suppose  that  the  Legisla- 
ture ever  intended  to  invest  her  with  such  a  power. 
They  certainly  have  not  said  so  in  express  terms,  and 
we  do  not  think  that  such  a  power  can  be  implied 
from  what  they  have  jsaid.  8.  C.  Sup.  Ct.,  Nov.  29, 
1887.  Gwynn  v.  Otouim,  Opinion  by  Mclver,  J. ;  Mc- 
<jk>wan,  J.,  dissenting. 

MaSTBB    and    servant  —  LIABIMTY     of    I.IVBRY 

nxPBR  roB  NBQUGBNCB  OF  DRiVBR.— In  an  action 
for  damages  for  injuries  resulting  in  the  collision  of  a 
wagon  driven  by  plaintiff  and  a  carriage  belonging  to 
defendant,  and  driven  by  a  servant  in  defendant's 
employ,  the  defendant  asked  the  court  to  charge  the 
jury  to  the  effect  that  if  the  driver  was  at  the  time  of 
the  aooideut  in  the  employ  of  the  person  to  whom  the 
carriage  was  hired,  the  defendant  is  not  liable;  and 
also  that  if  the  carriage  and  driver  were  at  the  time 
of  the  accident  temporarily  engaged  in  the  service  of 
the  person  hiring  the  same,  and  under  his  direction 
and  control,  the  defendant  is  not  liable  for  the  negli- 
gence of  the  driver.  Heid,  that  the  instructions  were 
properly  refused.  Penn.  Sup.  Ct.,  Nov.  11,  1887. 
Henhberger  y.  Lyiich,    Opinion  per  Curiam, 

Municipal  CORPORATIONS— LI ABii/iTY  fordefbct- 

ITBSBWBR— NEGLIGKNCBIN    DEVISING    PLAN— BRROR 

OF  JUDGMENT.— Where  a  sewer  is  of  such  a  character 
as  to  require  the  preparation  of  a  plan  by  a  skilled 
person,  it  is  negligence  for  councilmen  to  act  on  their 
own  judgment,  no  matter  how  much  they  deliberate; 
but  if  the  municipal  officers  exercise  reasonable  care 
in  securing  the  preparation  of  plans  by  a  skilled  per* 
son,  and  use  ordinary  care  in  seeing  to  it  that  such 
person  uses  his  skill,  then  in  case  the  sewer  proves  in- 
sufficient, because  of  a  defect  in  the  plan,  there  is  no 
negligence,  although  there  may  be  an  error  of  judg- 
ment, and  the  corporation  is  not  liable.  It  has  long, 
been  the  law  In  this  State  that  a  municipal  corpora- 
tion is  liable  for  negligence  in  devising  the  plan  of  a 
sewer  constmoted  by  It,  as  well  as  for  negligence  in 
the  manner  of  doing  the  work.  Of  course  as  long  as 
no  work  is  done  under  the  plan,  no  liability  can  arise, 
nor  can  a  liability  exist  where  there  is  nothing  more 
than  a  failure  to  adopt  a  plan.  Bur  where  a  plan  is 
adopted  and  carried  into  execution,  then  there  is  a 
liability  if  there  was  negligence  in  devising  the  plan. 
It  is  the  duty  of  the  municipal  corporation  to  exercise 
reasonable  care  in  providing  apian  as  well  as  In  doing 
the  work  under  it.  In  the  case  of  City  of  North  Ver- 
non V.  Voegler,  103  Ind.  314,  the  cases  were  collected ; 
and  It  was  said  among  other  things,  that  **the  doc- 
trine It  not  only  sustained  by  authority,  but  is  sound 
in  principle.  Suppose  that  the  common  council  of  a 
city  determine  to  build  a  sewer?  and  cover  it  with 
reeds,  can  it  be  possible  that  the  corporation  can  es- 
cape liability  on  the  ground  that  the  common  council 
errer  in  devising  apian?  Or  to  take  such  a  case  as 
City  of  Indianapolis  v.  Buffer,  30  Ind.  285,  suppose  the 
common  council  undertake  to  conduct  a  large  volume 
of  water  through  a  culvert  capable  of  carrying  less 
than  one-tenttk  of  the  water  conducted  to  It  by  the 
drains  constructed  by  the  city,  can  responsibility  be 
evaded  on  the  ground  of  an  error  of  judgment? 
Again,  to  take  an  Illustration  from  a  somewhat  differ- 
ent class  of  cases,  suppose  the  common  council  devise 
a  plan  for  a  bridge  that  will  require  timbers  so  slight 
as  to  give  way  beneath  the  tread  of  a  child/'    From 


the  rule  expressed  In  so  many  of  our  cases  we  cannot 
depart  for  it  is  not  only  well  sustained  by  authority  but 
is  right  in  principle."  Morrill  Neg.  86.  While  our 
cases  have  always  held  that  municipal  corporations  are 
liable  for  negligence  in  devising  a  plan,  they  have  from 
first  to  last  declared  that  there  is  no  liability  unless 
there  is  negligence.  Rice  v.  City,  108  Ind.  7;  8.  C,  58 
Am.  Rep.  22;  City  of  North  Vernon  v.  Voegler,  103 
Ind.  3U;  City  of  CrawfordsvlUe  v.  Bond,  96  id.  286; 
City  V.  Decker,  84  Id.  325;  S.  C,  43  Am.  Rep.  86;  Cum- 
mins v.  City,  79  Ind.  491;  S.  C,  41  Am.  Rep.  618; 
Weis  V.  City,  76  Ind.  241;  S.  C.,  89  Am.  Rep.  135;  City 
V.  Buffer,  30  Ind.  285;  Stackhouse  v.  City,  26  id.  17; 
City  V.  Wright,  25  id.  512.  It  is  therefore  a  question 
of  paramount  importance  whether  the  municipal  au- 
thorities exercised  due  care  in  securing  a  plan,  for  if 
they  did  not  exercise  such  care  then  their  error  is  one 
of  judgment,  which  cannot  create  a  liability.  It  is 
however  negligence  for  men  unskilled  in  the  business 
of  preparing  plans  for  sewers  to  act  upon  their  own 
judgment  in  cases  where  skill  is  required.  Bradbury 
V.  Goodwin,  108  Ind.  286.  It  is  their  duty  to  use  rea- 
sonable care  to  procure  the  services  of  men  skilled  in 
such  affairs,  and  if  they  fail  to  exercise  this  care  they 
are  guilty  of  negligence  for  which  the  corporation 
must  answer.  Undertaking  to  exercise  judgment 
without  skill  in  a  matter  which  requires  skill  Is  not  a 
mere  error  of  judgment,  but  it  is  negligence.  This  is 
a  familiar  principle  pervading  all  branches  of  juris- 
prudence. A  man  who  undertakes  as  a  lawyer  to  con- 
duct an  action  at  law,  without  possessing  skill,  is  neg- 
ligent. So  too  one  who  undertakes  to  treat  a  sick  or 
wounded  man  as  a  physician  or  surgeon  without  pos- 
sessing a  fair  degree  of  personal  knowledge  is  guilty  of 
a  breach  of  duty.  A  mechanic  who  undertakes  to 
build  a  house  is  liable  In  damages  If  through  ignorance 
he  does  his  work  unskilfully.  Negligence,  according 
to  Judge  Cooley's  definition.  Is  *'tbe  failure  to  ob- 
serve for  the  protection'  of  the  interests  of  another 
person  that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  justly  demand.  Cooley  Torts, 
560;  Brown  v.  Railway  Co.,  49  Mich.  153.  If  a  muni- 
cipal corporation  undertakes  the  work  of  constructing 
a  system  of  sewers  In  a  case  where  the  assistance  of 
men  skilled  In  such  matters  is  essential  to  secure 
sewers  that  shall  carry  off  the  water  conducted  Into 
them,  without  using  reasonable  care  to  procure  such 
assistance,  there  is  an  absence  of  the  vigilance  and 
precaution  which  the  circumstances  justly  demand.*' 
If  however  the  municipal  authorities  do  exercise  rea- 
sonable care  in  securing  such  assistance,  and  do  exer- 
cise reasonable  care  in  securing  the  employment  of 
fair  care  and  skill,  they  are  not  guilty  of  negligence. 
If  after  bringing  into  exercise  reasonable  care  to  se- 
lect skilled  persons,  and  in  securing  the  exercise  of 
their  skill,  there  is  still  a  defect  in  the  system,  it  must 
be  attributed,  not  to  negligence,  but  to  an  error  of 
judgment.  The  case  is  strictly  analogous  to  that  of  a 
railroad  company  sought  to  be  held  liable  by  one  of 
its  employees.  In  such  cases  It  is  uniformly  held  that 
if  ordinary  care  is  used  in  the  selection  of  the  co-ser- 
rants,  the  company  is  not  liable,  although  it  may  turn 
out  that  the  co-servant  was  not  capable  of  perform- 
ing the  duties  intrusted  to  him.  So  here  If  the  mu- 
nicipal corporation  uses  reasonable  case  to  secure  and 
pnt  into  exercise  the  services  of  competent  engineers, 
it  ought  not  to  be  held  liable,  although  It  does  turn 
out  that  a  mistake  was  made.  It  would  impose  a  bur- 
den upon  municipal  corporations  that  no  principle  of 
right  or  justice  warrants,  to  hold  them  accountable 
where  they  have  exercised  reasonable  care  to  secure  a 
perfect  and  an  adequate  system  of  sewerage.  The 
principle  which  we  are  endeavoring  to  bring  out  is 
thus  declared  in  Johnston  v.  District  of  Columbia,  1 
Lack.  827:  **  In  the  next  plaoe,  a  mere  error  of  judg- 
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meut  ia  the  oonstruotlou  of  such  work  does  not  seem, 
oil  the  authorities,  to  be  a  ground  of  action,  in  the  ab- 
seuoe  of  oarelessness  in  the  selection  of,  or  the  em- 
ployment of  proper  agents  to  devise  or  execute  it." 
A  similar  line  of  reasoning  is  pursued  in  Van  Pelt  v. 
City,  42  Iowa.  808,  where  it  was  said  :  *•  The  city  can- 
not be  held  liable  unless  for  some  negieot  or  omission 
of  duty  or  negligence  in  its  performance.**  At  an- 
other place  in  the  same  opinion  it  was  said:  **As  the 
city  must  act  through  the  agency  of  others,  it  was  its 
duty  to  select  a  competent  engineer.  When  such  se- 
lection is  made,  the  city  has  in  that  regard  discharged 
its  duty,  and  no  direct  omission  or  negligence  is  at- 
tributable to  it.  If  a  competent  engineer  acts  in  good 
faith  in  drafting  the  plans  of  a  culvert,  and  honestly 
believe  that  be  is  mailing  it  large  enough  to  accom- 
plish the  desired  purpose,  then  no  negligence  of  the 
servant  is  attributable  to  the  principals.  If  he  is 
sufficiently  competent,  and  makes  a  mistake  after  the 
exercise  of  his  best  Judgment,  it  is  such  a  mistake  as 
is  inseparable  from  human  action.  The  making  of 
such  mistake  cannot  be  attributable  to  negligence,  for 
negligence  is  the  failure  to  exercise  ordinary  care.**  It 
is  possible  for  a  common  council  to  act  negligently  in 
devising  a  plan  as  well  as  in  any  other  matter.  If  that 
body  undertakes  to  prosecute  a  public  work  which 
requires  a  plan,  and  that  plan  can  only  be  devised  and 
prepared  by  skillful  or  experienced  men.  It  would  be 
negligence  for  it  to  undertake  the  work  without  ex- 
ercising reasonable  care  to  secure  the  assistance  of 
such  men.  A  prudent  man  certainly  would  not  un- 
dertake a  work  of  that  character  without  the  aid  of 
competent  men,  and  a  city  is  held  to  substantially  the 
same  degree  of  care  as  individuals.  Lehn  ▼.  City,  66 
Cal.  76:  Barnes  v.  District  of  Columbia,  91  U.  8.  540. 
Deliberation  on  the  part  of  the  common  council  is  fu- 
tile, unless  the  members  have  a  fair  knowledge  of  the 
matter  which  forms,  the  subject  of  their  deliberation. 
Men  may  deliberate  to  the  end  of  time  without  ac- 
complishing any  useful  purpose,  unless  they  possess 
knowledge  of  tlie  thing  they  are  considering  If  coun- 
cilmen  are  not  skilled  in  demising  plans  for  sewers,  no 
length  of  time  spent  in  deliberation  can  establish  the 
fact  that  due  care  was  exercised.  Due  care  Implies 
the  employment  of  such  means  as  will  secure  knowl- 
edge, not  a  deliberation  without  knowledge.  Men 
who  take  no  means  to  secure  knowledge  essential  to 
intelligent  deliberation,  do  not  exercise  that  care 
which  the  law  requires.  If  in  a  case  like  this  council- 
men  proceed  without  knowledge,  no  matter  how 
slowly,  they  do  not  exercise  care;  but  if  they  use  rea- 
sonable means  to  secure  knowledge,  and  with  deliber- 
ate care  act  upon  it  when  secured,  they  are  not  negli- 
gent. If  reasonable  care  Is  used  to  secure  the  prepa- 
ration of  plans  by  competent  men^  and  ordinary  care 
is  used  to  see  that  the  skill  of  the  engineer  or  expert 
is  brought  into  exercise,  then  there  is  no  negligence, 
and  can  be  no  liability,  although  when  the  plan  Is  car- 
ried into  effect  a  defect  may  be  developed  which  de- 
stroys or  impairs  its  efficiency.  Ind.  Sup.  Ct.,  Nov.  1, 
1887.  City  of  Terre  Haute  v.  Hndnut.  Opinion  by  El- 
liott, J. 

NSGOTIABIiB  INSTRUMENTS— PURCH  A  SB  FROM  BONA 
FIDE  HOLDER—KNOWLEDGE  OF  EQUITIES.— TbC  pur- 
chaser of  negotiable  paper,  with  knowledge  of  the 
equities  existing  against  it,  can  recover  the  full  amount 
of  the  face  value  thereof,  and  is  not  limited  to  a  re- 
covery of  the  amount  paid  or  advanced  by  him  for 
the  paper,  when  he  purchases  of  one  who  acquired  it 
before  maturity,  for  value,  and  without  notice  of  any 
infirmity  or  defense.  The  rule  is  familiar  and  ele- 
mentary, that  a  purchaser  of  such  paper  acquires  the 
title  of  his  vendor,  and  all  the  right  of  his  vendor,  to 
nforceit  for  the  full  amount  of  the  promise,  against 


the  maker;  and  although  the  purchaser  has  knowl- 
edge of  equities  existing  between  the  original  parties 
to  the  paper,  which  his  vendor  did  not  have  when  be 
became  the  owner,  the  purchaser  is  not  affected  by 
such  equities,  but  stands  upon  the  title  of  the  prior 
owner,  and  this  title  is  intact.  It  is  entirely  clear 
that  if  any  previous  owner  of  the  bonds  and  coupons 
in  suit  was  a  bona  beholder  for  value,  the  plaintiff, 
upon  showing  that  he  himself  paid  value,  can  avail 
himself  of  the  position  of  such  previous  holder.  There 
is  a  class  of  cases  in  which  a  purchaser  of  negotiable 
paper  before  maturity,  who  acquires  knowledge  that 
his  vendor  was  not  a  bona  fide  holder  of  the  paper,  and 
that  the  paper  was  subject  to  a  defense  in  his  hands, 
is  permitted  to  recover  only  what  he  has  advanced 
upon  purchasing  the  paper,  before  be  acquired  such 
knowledge.  These  are  cases  in  which  there  was  no 
bona  fide  holder  previous  to  the  plaintiff.  The  princi- 
ple is  that  the  plaintiff  wss  only  a  bona  fide  purchaser 
pro  tanto,  and  therefore  entitled  to  recover  to  that 
extent  only.  These  cases  have  no  application  to  the 
present  case.  U.  S.  Cir.  Ct.,  N.  D.  N.  Y.,  Nov.  16. 
1887.  Butterfi^ld  y.  Town  of  Ontario.  Opinion  by 
Wallace,  J. 

Patents— IMPROVEMENT  in  cloaks— invention.— 
In  letters-patent  for  an  improvement  in  that  class  of 
ladies*  cloaks  known  as  **  Russian  Circulars,*'  the  im- 
provement consists  in  extending  the  inner  front  parts 
to  the  back  seams,  making  a  close-fitting  waist,  and 
leaving  the  outer  part  loose  and  flowing.  Held,  that 
the  improvement  was  not  patentable,  neither  the 
tight-fitting  garment  nor  the  outside  part  being  new, 
and  the  ordinary  skill  of  those  practicing  the  art  of 
cloak-making  being  adequate  to  put  the  two  together. 
U.  8.  Cir.  Ct.,  8.  D.  N.  Y.,  Sept.  4, 1887.  Landeamann 
V.  Jonasson,    Opinion  by  Wheeler,  J. 

cancellation— POWER  OF  GENERAL  GOVERN- 
MENT.— In  the  absence  of  any  specific  statute,  the 
United  8tates  cannot  maintain  a  bill  in  equity  t<»  can- 
cel a  patent  for  an  invention,  il  ttorney-General  v. 
Chemical  Works,  Cir.  Ct.,  Dist.  R.  I.,  May,  1876,2 
Ban.  &  A.  208,  Shepley,  J.,  followed.  U.  S.  Cir.  Ct., 
Dist.  Mass.,  8ept.  26,  1887.  United  StaUti  ▼.  American 
Bell  Tel  Co.    Opinion  by  Colt,  J. 

Statute  —  **  spirituous  liquors  »*  —  wine  and 
BEER.— The  term  ^*  spirituous  liquors,**  as  used  in  the 
C/ode  of  NoHh  Carolina,  IS  8110-3116,  rehiting  to  the 
prohibition  of  the  sale  of  spirituous  liquors,  includes 
fermented  liquors,  such  as  wine  and  beer,  as  well  as 
distilled  liquors.  It  is  contended  by  the  counsel  for 
the  defendant  that  these  words  extend  to  and  em- 
brace only  distilled  spirits;  on  the  other  hand,  the 
attorney-general  insists  for  the  State  that  they  are 
used  in  a  comprehensive  and  remedial  sense,  and  em- 
brace all  kinds  of  intoxicating  liquors,  including  wine 
and  lager  beer,  except  in  so  far  as  domestic  wipe  is  ex- 
pressly excepted.  The  term  **  liquor,'*  In  its  most 
comprehensive  signification,  implies  fluid  substances 
generally,  such  as  water,  milk,  blood,  sap,  juice;  but 
in  a  more  limited  sense,  and  its  more  common  appli- 
cation, it  implies  spirituous  fluids,  whether  fermented 
or  distilled,  such  as  brandy,  whiskey,  rum,  gin,  beer 
and  wine,  and  also  decoctions,  solutions,  tinctures  and 
the  like  fluids  in  great  variety.  The  term  **  spirit  **  or 
**  spirits  *'  has  a  general  meaning  as  applied  to  fluids, 
mostly  of  a  lighter  character  than  ordinary  water,  ob- 
tained but  not  produced  by  distillation,  but  as  applied 
particularly  to  liquors,  it  signifies  the  essence,  tbe 
extract,  the  purest  solution,  the  highly  rectified  spirit, 
the  pure  alcohol  contained  in  them.  The  spirit  of 
liquors  is  really  the  alcohol  in  them.  It  is  this  charac- 
teristic, this  essential  element,  that  makes  them  spirit- 
uous—that gives  to  all  liquors  of  whatever  kind  their 
intoxicating  quality  and  effect.    Alcohol,  this 
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tial  element  io  all  spirituous  liquors,  is  a  limpid*  col- 
orless liquid.  To  the  taste,  it  is  hot  aud  puiigeut,  aod 
it  has  a  slight  aud  uot  disagreeable  soeut  It  has  but 
one  source,  the  fermeutation  of  sugar  aud  saccharine 
matter.  It  comes  through  fermeutation  of  sub- 
stances that  contain  sugar  proper,  or  that  contain 
starch,  which  maj  be  turned  into  sugar.  All  sub- 
stances that  contain  either  sugar  or  starch,  or  both, 
will  produce  it  by  fermentation.  It  is  a  mistake  to 
suppose,  as  manj  persons  do,  that  it  Is  really  pro- 
duced by  distillation.  It  is  produced  only  by  fermen- 
tation, and  the  process  of  distillation  simply  serves  to 
separate  the  spirit— the  alcohol— from  the  mixture 
whatever  it  may  be,  it  which  it  exists.  That  what  we 
have  thus  said  is  in  substance  true  and  correct  every 
one  knows  who  is  familiar  with  the  terms  deflued,  the 
nature  of  alcohol,  the  metho4  of  its  production,  and 
who  has  accurate  knowledge  of  the  essential  elements 
and  qualities  of  spirituous  liquors.  ** Spirituous*' 
means  cuntaining,  partaking  of,  spirit;  having  the  re- 
fined, strong,  ardent  quality  of  alcohol  In  greater  or 
less  degree.  Hence  spirituous  liquors  imply  such 
liquors  as  above  defined— as  contain  alcohol,  and  thus 
have  spirit — no  matter  by  what  particular  name  de- 
nominated, or  in  what  liquid  form  or  combination 
they  may  appear.  Hence  also  distilled  liquors,  fer- 
mented liquors,  and  vinous  liquors  are  all  alike  spirit- 
uous liquors.  These  liquors  respectively  may  have 
different  degrees  of  spirit  in  point  of  fineness  and 
strength.  Distilled  liquors  may  be  stronger  or  weaker 
according  to  the  quantity  and  quality  of  the  alcohol 
In  them,  and  so  of  the  other  kinds  mentioned.  We 
know  from  common  observation  and  knowledge,  and 
it  is  a  generally  admitted  physical  fact,  not  denied  In 
this  case,  that  lager  beer  aud  wine  contain  alcohol, 
and  generally  In  such  quantity  and  degree  as  to  pro- 
duce intoxication.  These  liquors  are  therefore  spirit- 
uous, and  obviously  come  within  the  meaning  and  are 
embraced  by  the  words  **  spirituous  liquors"  as  used 
in  the  statute,  unless  there  Is  something  in  the  latter 
that  shows  that  these  words  were  intended  to  have  a 
more  limited  application,  and  to  exclude  such  beer  and 
wine.  The  closest  reasonable  scrutiny  of  the  statute, 
its  terms,  phraseology,connectlons  and  purposes  shows 
no  such  narrow  application  of  the  words  **  spirituous 
liquors  "  employed  in  it  as  to  exclude  such  beer  and 
wine.  But  we  think  the  contrary  plainly  appears. 
The  terms  used  are,  severally  aud  taken  together,broad 
and  sweeping,  not  exceptive  or  limiting  but  In  a  single 
respect,  presently  to  be  mentioned,  and  the  manifest 
purpose  is  to  prevent  and  suppress  drunkenness,  and 
the  attendant  evils  produced  by  the  free  use 
of  Intoxicating  spirituous  liquors.  The  terms 
are  not  '*any  distilled  spirituous  liquors,'*  not  '*any 
fermented  spirituous  liquors,**  but  they  are  "spiritu- 
ous liquors,"  aud  "any  spirituous  liquors.'*  If  the 
purpose  of  the  statute  is  to  prevent  drunkenness  by 
prohibiting  the  sale  of  spirituous  liquors.  Is  It  not 
plain  to  the  mind  of  the  simplest  observer  that  such 
purpose  would  only  be  partially  served  by  preventing 
the  sale  of  only  distilled  liquors?  Fermented  and  vin- 
ous liquors — lager  beer  and  wine — are  spirituous 
liquors,  and  produce  Intoxication  and  drunkenness  as 
certainly  as  distilled  liquors  produce  a  like  effect.  It 
simply  requires  the  greater  quantity  of  them  to  do  so. 
Can  it  be  said  with  any  show  of  reason  that  the  Leg- 
islature would  have  intended  to  cripple,  prevent  and 
hinder  IM  purpose  by  prohibiting  (he  sale  of  one  kind 
of  intoxicating  spirituous  liquors,  and  not  another? 
Can  any  just  and  fair  mind  reach  the  absurd  conclu- 
sion that  it  Intended  to  prevent  drunkenness  by  pro- 
hibiting the  sale  of  distilled  spirituous  liquors,  and  to 
allow,  and  in  practical  effect  to  encourage  drunk- 
enness by  the  toleration  of  the  sale  of  fermented 
and  vinous  spirituous  liquors?    And  if  for  any  reason 


It  had  such  mixed,  contradictory  purpose,  would  it 
not  have  said  so — so  provided  as  to  leave  no  doubt  as 
to  such  partial  purpose?  The  presumption  Is,  it  in- 
tended to  further  and  accomplish,  not  hinder  and  de- 
feat, its  plain  purpose.  We  may  advert  to  the  general 
fact  of  common  knowledge  that  the  Legislature,  the 
legal  profession  and  the  people  generally  who  took 
note  of  the  subject,  understood  that  the  inhibition  of 
the  statute  in  question  extended  to  fermented  as  well 
as  distilled  liquors.  The  contrary  has  not  been  in- 
sisted upon,  so  far  as  we  know,  by  any  one,  until  the 
decision  of  this  court  in  State  v.  Nash,  97  N.  C.  514,  in 
which  the  chief  justice  simply  suggested  a  doubt  In 
respect  to  the  extent  of  the  Inhibition  In  a  connection 
not  at  all  material.  He  expressly  declared  that  any 
question  in  that  respect  was  uot  decided.  What  he 
said  was  scarcely  said  obiter.  It  was  not,  nor  was  it 
intended  to  be,  authority,  and  so  every  Intelligent 
lawyer  must  have  understood.  State  v.  Lowery,  74 
N.  C.  121.  It  was  likewise  contended  on  the  argu- 
ment that  the  Inhibition  surely  could  not  be  treated 
as  extending  to  all  liquors  that  contained  spirit,  be- 
cause very  many  liquors  contain  so  small  a  percentage 
of  alcohol  as  that  it  Is  scarcely  perceptible;  that  the 
Inhibition  only  applied  to  strong  distilled  liquors,  and 
therefore  uot  to  lager  beer  or  wine.  This  argument 
is  without  force.  As  we  have  seen,  the  purpose  of  the 
statute  is  to  prevent  and  suppress  drunkenness  and 
promote  sobriety.  The  inhibition  therefore  extends 
to  such  spirituous  liquors,  whether  fermented  or  dis- 
tilled, as  by  their  free  use  produce  lutoxlcation. 
Hence  when  It  Is  of  common  knowledge  and  observa- 
tion that  a  particular  kind  of  spirituous  liquors  in 
question  produces  Intoxication,  then  the  court  may  so 
declare,  but  If  It  Is  doubtful  whether  or  not  the  liquor 
be  such,  then  a  question  of  fact  Is  raised  for  the  jury, 
as  was  decided  in  State  v.  Lowery,  74  N.  C.  121.  N.  C. 
Sup.  Ct.,  Dec.  12, 1887.  State  v.  Oiersch,  Opinion  by 
Merrimon  J. 

Taxation— BXXMFTioN  —  municipal  pbopbrtt.— 
RevenueAct  of  Illinois,  S  2,  exempts  from  taxation 
all  property  belonging  to  a  city  used  exclusively  for 
the  maintenance  of  the  poor;  all  public  buildings  be- 
longing to  a  city,  with  the  grounds  on  which  they  are 
erected;  all  Implements  used  for  extinguishing  fires, 
with  the  building  used  exclusively  for  their  safe-keep- 
ing, and  the  lot  whereon  the  building  stands,  when 
belonging  to  a  city ;  all  market-houses,  public  squares 
or  other  public  grounds,  used  exclusively  for  public 
purposes;  all  works,  machinery  and  fixtures  belong- 
ing to  a  city,  and  used  exclusively  for  conveying  water 
to  such  city,  field,  that  under  this  provision  a  toll- 
bridge  owned  and  operated  by  a  city  for  its  own  bene- 
fit, but  situated  outside  the  city,  Is  not  exempt  from 
taxation.  III.  Sup.  Ot.,  Nov.  11,  1887.  People  v.  City 
of  MoUne,    Opinion  by  Magruder,  J. 

Trade-marks— osoGRAPHiOAi^  WORDS— iNFRiNOS- 
MENT.— In  1810  B.  began  the  manufacture  of  mustard 
In  Lexington,  Ky.,  which  became  widely  known  as 
**  Lexington  Mustard."  After  some  years  plaintiff 
purchased  the  business,  and  in  1877  removed  it  to 
Louisville.  Prior  to  that  time  the  label  described  the 
goods  as  "Burrowes  Mustard,  Lexington,  Ky.,*' 
which  was  changed  to  *'  Burrowes  Lexington  Mus- 
tard,** giving  the  address  of  the  manufacturer  as 
Louisville.  Defendant  began  to  make  mustard  in 
Lexington  In  1878,  calling  it  *' Metcalfe's  Improved 
Lexington,  Kentucky  Mustard,**  and  in  1877,  ''Met- 
calfe's Lexington,  Keiitacky  Mustard.**  Meld,  that 
where  it  Is  uncertain  whether  a  geographical  word  is 
used  as  an  address  or  as  the  name  of  a  manufactured 
article,  and  It  Is  uncertain  which  of  two  first  used  it 
in  the  iant  named  way,  neither  party  can  appropriate 
the  word  to  his  exclusive  use  as  a  trade-mark.    If  a 
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geographical  name  be  need  as  suoh  It  cannot  be  pro- 
tected as  a  trade-mark.  Clearly  all  persons  lining  in 
a  town  or  city  may  use  its  name  as  an  address,  and  of 
course  many  persons  maj  make  the  same  article  in 
the  same  town,  and  show  that  it  is  so  manofactared 
by  having  the  name  of  the  place  stamped  upon  it  or 
printed  upon  the  label  or  covering  as  their  address  or 
place  of  business.  Otherwise  monopolies,  which  are 
destructive  of  individual  right  and  public  interests, 
would  be  created  and  fostered.  The  right  of  one 
person  to  appropriate  the  name  of  a  region  of  country 
to  the  exclusion  of  others,  who  produce  or  sell  a  simi- 
lar product  of  the  same  region,  may  be  regarded  as 
settled  by  the  Supreme  Court  in  Canal  Co.  v.  Clark, 
18  Wall.  811,  commonly  known  as  the  Lackawanna  Coal 
case.  Lackawanna  is  the  name  of  a  considerable  region 
of  country.  Lackawanna  coal  is  a  natural  product  of 
that  region,  and  the  name  was  descriptive  of  the  gen- 
eral character  or  quality  of  the  product.  It  not  only 
indicated  the  place  from  whence  the  coal  came,  but 
the  genera]  quality  of  the  article.  Being  generic,  and 
thus  descriptive,  it  was  held  that  each  of  the  contest- 
ants had  a  right  to  call  his  coal  "  Lackawanna  Coal ;  *' 
but  this  case  cannot  be  regarded  as  holding  that  the 
name  of  a  place  can  under  no  circumstances  become  a 
trade-mark.  The  general  qualities  of  a  natural  pro- 
duct are  indicated  by  the  name  of  the  region  from 
whence  it  comes.  All  have  a  right  to  sell  it,  and  in 
doing  so  to  call  it  by  tbe  name  of  the  section  where  it 
is  produced,  or  from  whence  it  originally  came,  as  that 
in  effect  describes  the  article.  Such  a  name  indicates 
the  quality,  and  not  the  producer  or  the  ownership. 
All  may  use  it  with  equal  truth.  It  is  not  like  a  sale 
of  one  man's  goods  as  those  of  another.  There  is  no 
invasion  of  a  man's  business  reputation,  and  no  im- 
position practiced  upon  tbe  public.  For  these  reasons 
such  phrases  as  '*Sea  Island  Cotton,"  '*  Hungarian 
Grass,"  **  Kentucky  Hemp,"  or  "Virginia  Tobacco," 
will  not  be  protected  as  trade-marks.  This  is  not  so 
however  of  a  manufactured  article.  The  name  of  the 
place  in  which  it  is  made  serves  in  no  possible  way  to 
indicate  its  quality  or  composition;  and  where  the 
manufacturer  has  given  it  a  geographical  name,  which 
he  was  the  first  to  use  in  connection  with  the  article, 
it  seems  to  us  that  It  may  from  long  use  in  suoh  con- 
nection acquire  a  secondary  meaning,  and  instead  of 
designating  the  place  where  the  article  is  made,  indi- 
cate its  origin,  or  that  it  is  the  product  of  a  particular 
manufacturer  or  made  according  to  his  method. 
When  this  is  the  case  it  becomes,  in  our  opinion,  a 
valid  trade-mark.  It  then  designates  the  particular 
goods  of  this  one  man.  The  public  so  understand  it, 
and  this  is  the  aim  and  end  of  a  trade-mark.  The 
name  is  no  longer  used  to  indicate  the  place  where 
they  are  made,  but  becomes  the  name  of  his  goods.  It 
gives  notice  that  he  is  the  maker.  It  by  reason  of 
first  and  continued  use  and  association  with  the  name 
of  tbe  article  made  or  sold  by  him  acquires  an  under- 
stood reference  to  him.  It  is  the  trade  denomination 
of  his  article.  It  acquires  a  secondary  meaning  in 
connection  with  a  particular  manufacture.  Thus  we 
will  suppose  that  John  Doe  has  for  years  made  atMt. 
Sterling.  Ky.,  a  revolving  book-case,  which  he  has 
called  during  all  that  time  *'  The  Mt.  Sterling  Revolv- 
ing Book-Case.'*  The  materials  out  of  which  he  con- 
structs it  come  from  different  places.  No  one  else  has 
made  such  a  case  there,  or  used  this  name,  and  It  does 
not  express  in  any  way  the  quality  of  the  article,  save 
as  referring  to  Doe  as  the  maker.  The  public,  when 
they  ask  in  the  market  for  the  "Mt.  Sterling  Revolv- 
ing Book-Case,"  understand  that  it  is  the  one  manu- 
factured by  him.  The  name  **  Mt.  Sterling,"  as  used 
in  this  connection,  and  under  suoh  circumstances,  in- 
dicates the  particular  book-case  of  this  one  man.  His 
skill  has  given  it  excellence  and  reputation  in  the  mar- 


ket, and  Justice  to  him  as  well  as  the  protection  of  the 
public  requires  that  its  name  should  l>e  protected  as  a 
trade-mark.    It  will  create  no  monopoly.    Upon  tbe 
contrary.  It  will  serve  to  stimulate  invention  and 
competition.     It  will  not  hinder  Richard   Roe  or 
others  from  making  the  same  article,  at  the  same  place, 
and  using  the  name  of  the  place  merely  geographically 
or  to  show  their  place  of  business,  or  as  their  address ; 
but  they  must  not  use  it  as  the  name  of   their  book- 
case.   Indeed  unless  they  aim  to  deceive  the  public, 
they  would  not  desire  to  so  use  it.    If  tbeir  article  is 
as  good  or  better  than  that  of  Doe,  there  would  be  no 
Incentive  to  do  so.    It  will  not  do  to  say  in  such  a 
case  that  as  Roe's  manufactory  Is  at  Mt.   Sterling, 
therefore  he,  a  new-comer,  may  give  his  book-case  the 
same  name  as  Doe's,  because  equity  will  not  enjoin 
against  telling  the  truth.    It  is  done   for  deceit,  and 
when  so  done  It  cannot  be  said.  In  a  true  sense,  that 
it  is  done  truthfully.    It  is  at  best  but  a  nominal 
truth,  amounting  to  a  deception.    There  is  really  a 
false  representation,  which   equity  from  a  sense  of 
common  justice  will  enjoin.    A  person's  name  may  be 
a  trade-mark,  as  **  Decker  Brothers "   upon  pianos. 
There  may  be  other  brothers  of  the  same  name,  and 
they  could,  in  a  certain  sense,  truthfully  use  the  same 
name  upon  pianos,  which  they  might  subsequently 
begin  to  manufacture,  and  a  man  cannot  l>e  deprived 
of  the  right  to  use  his  own  name;  but  In  such  a  case 
he  must  use  It  as  his  own  name,  and  not  as  the  name 
of  his  goods.    Each  case  must  of  course  turn  upon  Its 
own  particular  circumstances.    Browne  Trade- Marks, 
S 192,  says :  **A  word  may  be  considered   to  be  geo- 
graphical or  not,  according  to  the  circumstaiiceeof  the 
case,"  and  evidently  a  distinction  should  be  drawn 
between  the  use  of  a  geographical  name,  iudioating 
the  particular  manufacture  of  a  certain  person,  and 
its  use  In  describing  a  natural  product  of  a  particular 
locality,  possessing  qualities  depending  upon  the  place. 
The  aboTe  view,  we  think,  is  supported  by  both  rea- 
son and  authority.    In  the  Anatolia  Licorice  case,  10 
Jur.  (N.  8.)  660,  the  complainants  were  manufacturers 
of  a  new  character  of  licorice  out  of  materials  ob- 
tained from  different  places,  upon  which  they  stamped 
the  name  "Anatolia."    The  name  used  was  held  to  be 
a  trade-mark.    Mr.  Browne,  in  speaking  of   this  case, 
says:  ** This  is  a  recognition  of  the  doctrine  that  a 
geographical  name  may  cease  to  be  merely  such,  and 
acquire   a  new  function,  as  an  arbitrary  symbol." 
Browne  Trade-Marks,   S  184. .  The  Glenfleld  Starch 
case,  6  Eng.  &  Ir.  App.  Cas.  606,  appears  to  have  been 
well  considered.    There  the  plaintiffs,  as  in  this  case, 
were  the  assignees  of  the  business,  and  had   removed 
their  manufactory  from  the  little  village  of  Glenfleld  to 
Paisley,  but  still  continued  to  use  the  word   **  Glen- 
field  "  upon  their  starch.    The  defendant,  residing  at 
Glenfield,  and  doing  business   in  the  very   house  pre- 
viously used  by  the  plaintiff^,  began  to  make  what  he 
termed  upon  his  labels  **  Glenfield  Starch."    He  was 
enjoined  from  so  using  the  name.    Slegert  v.  Find- 
later,  L.  R.,  7  Ch.  801.  is  to  the  same  eff^t.     The  opin- 
ions in  Newman  v.  Alvord,  61  K.  Y.  188,   and  Lea  ▼. 
Wolf.  16  Abb.  Pr.  (N.  S.)  1,  appear  to  have  been  based 
mostly  upon  an  intended  fraud ;  but  where  a  trade- 
mark is  infringed,  the  false  representation,  either  di- 
rectly or  Indirectly  made,  is  really  the  essence  of  the 
wrong.    The  Mollne  Plow  case,  Candee  v.    Deere,  64 
III.  489,  and  that  of  the  Brooklyn  White  Lead  Co.,  25 
Barb.  416,  do  not,  when  closely  examined,  raise  any 
conflict.    In  the  one  case  the  word   "Mollne"  was 
used  as  an  address,  while  in  the  other  the  complain- 
ant was  not  the  flrst  user  of  the  word  '*  Brooklyn." 
Ky.  Ct.  App.,  Nov.  29, 1887.    Metcalfe  v.  Brand,  Opin- 
ion by  Holt,  J. 

Wateb  and   water-courses— svhfack   watkr— 
erection  of  barriers— aorbbment  to  vsncs.— de- 
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fendauta  erected  a  tight  board  feuoe  between  their 
lot  aud  that  of  plaintiffs,  whereby  the  surfaoe  water 
from  plain tilb*  lot  was  stopped  from  flowing  on  their 
lot.  The  fence  was  built  in  part  on  a  portion  of  the 
division  line,  which  was  to  have  been  fenced  bj  plain- 
tiffs, field,  that  defendants  had  a  right  to  erect  a 
perfect  barrier  to  the  surface  water,  and  it  was  not 
modified  bj  the  agreement  as  to  the  portion  of  the 
fence  to  be  built  by  them.  Conn.  Sup.  Ct.  Err.,  July 
16. 1887.  Chodeoytie  v.  Rohtnswu  Opinion  by  Par- 
dee, J. 

» 

OUR  NEW  YORK  LETTER. 

^PHE  trial  of  Messrs.  Squire  aud  Flynn,  indicted  for 
X  conspiracy,  came  to  a  most  inglorious  end,  so  far 
as  the  prosecution  was  concerned,  before  Judge  Law- 
rence last  week.  It  was  the  first  important  trial  con- 
ducted by  the  new  district  attorney  and  his  staff,  and  in 
its  result  must  have  been  most  mortifying  to  the  friends 
of  that  official,  who  looked  for  a  continuation  of  the 
good  work  that  distinguished  the  conduct  of  the  depart- 
ment under  Judge  Martine.  Col.  Fellows'  first-lieu- 
tenant was  a  Mr.  Dos  Passes,  whose  appearance  in  the 
ease  was  little  short  of  pathetic.  Mr.  Elbridge  T. 
Gerry  aud  his  most  excellent  society  would  have  been 
quite  justified  in  interfering  in  the  young  man*t  be- 
half. He  seemed  to  adopt  the  legend  of  the  Leadville 
fiddler,  '*  Please  do  not  shoot  the  performer;  he  is  do- 
ing the  best  he  can."  He  announced  that  it  was  his 
first  criminal  case,  aud  besought  his  doughty  oppo- 
nents when  they  sat  down  on  him  to  sit  lightly;  but 
Bourke  Cockran  and  Judge  Davis  have  not  yet  ac- 
quired the  habit  of  sitting  very  lightly  on  their  an- 
tagonists, and  the  result  was  that  the  little  *'  people  '* 
were  crushed.  Cockran  came  into  court  loaded  for 
elephants,  but  the  game  he  brought  down  was  a  badly 
mutilated  hare.  There  seems  to  be  little  explanation 
or  excuse  for  such  a  humillatiug  spectacle  as  that  fur- 
nished by  the  people  on  this  occasion.  The  selection 
of  Col.  Fellows  as  district  attorney  seems  to  have 
been  a  case  of  putting  a  bugler  Id  command  of  the 
regiment.  He  is  a  bugler  par  exceUence^  but  has  yet 
to  make  his  reputation  in  planning  and  conducting  a 
campaign  against  the  enemy.  Like  the  famed  piper 
of  familiar  story,  he  can  charm  the  rats  so  that  they 
follow  him,  bewitched  by  his  sweet  tones,  but  he  has 
not  yet  struck  the  key  which  drives  them  to  their 
holes.  As  your  Martlh  I.  Townsend  used  to  say,  '*A 
man  can  accomplish  a  great  deal  by  the  unassisted 
power  of  wind,"  but  that  he  can  run  a  district  attor- 
ney's office  by  that  motive  power— even  though  it  is 
sweetened  wind— is  yet  to  be  demonstrated.  Bourke 
Cockran*s  argument  and  the  impression  he  produced 
In  the  Sharp  case  have  done  much  to  send  him  toward 
**  the  top  round.**  He  is  still  under  forty,  and  has  a 
great  career  before  him  if  he  continues  to  master  his 
oasee  as  he  has  the  important  ones  lately  conducted 
by  him. 

Thirteen  years  ago  the  chief  justices  of  the  courts 
of  this  department  designated  the  DaUy  Register  as 
the  official  paper  in  which  the  calendar  of  the  courts 
and  legal  notices  should  be  published,  and  In  all  the 
period  since  then  that  paper  has  faithfully  and  accu- 
rately performed  the  functions  assigned  it.  If  the  bar 
of  this  city  has  an  organ  the  Daily  RegiaUr  is  the  one. 
Now  comes  one  of  the  party  organs  with  a  great  show 
of  influence,  and  is  making  the  greatest  effort  of  its 
life  to  have  Itself  substituted  for  our  familiar  and 
ever-faithful  Register.  What  prospect  of  success  there 
may  be  in  the  movement  I  know  not,  but  I  am  sure 
that  every  member  of  our  bar  would  regard  it  as  a 
personal  calamity  to  have  any  change  made.  Why 
sach  conscientious  discharge  of  duty  as  that  shown 


by  those  who  conduct  that  paper  (ff  hom  I  have  not 
the  pleasure  of  knowing)  should  not  entitle  them  to 
profit  by  the  civil  service  rules,  I  am  at  a  loss  to  un- 
derstand. 

The  law*8  delay  is  no  longer  a  current  phrase  here. 
Any  lawyer  here  who  is  desirous  of  a  speedy  trial  for 
his  client  can  secure  it  in  four  months;  get  to  the 
General  Term  in  thirty  days,  and  to  the  Court  of  Ap- 
peals—ah, there's  the  rub. 

I  was  interested  in  reading  a  communication  which 
appeared  in  the  columns  of  your  journal  some  weeks 
ago,  in  which  the  writer  bewailed  the  fact  that  there 
were  no  great  judges  here  now,  and  strung  his  harp  to 
the  tune  of  *'And  there  were  giants  in  those  days.**  I 
think  his  conclusions  were  unjust,  and  I  affirm  that 
there  has  never  been  a  time  in  the  history  of  the  juris- 
prudence of  this  State  when  reversals  were  more  in- 
frequent, in  proportion  to  the  volume  of  litigation 
considered,  than  at  present.  Perhaps  he  distinguishes 
between  great  judges  and  good  judges.  What  quali- 
ties aside  from  great  learning  in  the  law  must  a  good 
judge  have  to  be  considered  a  great  judge  ?  Are  they 
not  personal  qualities  ?  If  a  good  judge  is  master  of 
the  principles  of  jurisprudence.  Is  quick  to  apply  them, 
discriminating  in  judgment,  patient  in  hearing  argu- 
ment, and  last  but  not  least,  courteous  to  the  great  and 
small  advocates  who  appear  before  him,  he  is  equipped 
with  nearly  every  thing  that  goes  to  make  a  great 
judge.  I  claim  that  for  the  most  part  our  higher  courts 
of  record  In  this  city  are  made  up  of  such  men,  and 
that  there  never  has  been  a  time  when  our  Supreme 
Court  was  stronger  than  now.  Judge  Barrett  was 
never  reversed  in  a  criminal  case  until  he  went  down 
on  the  Sharp  case,  concerning  which  he  is  said  to  have 
remarked :  **  To  err  is  human ;  to  reverse,  divine.'* 

A  very  interesting  trial  came  off  in  the  Supreme 
Court  before  Judge  Andrews  last  week,  in  which 
two  of  your  former  towns-people  were  concerned. 
Gerrit  Smith,  a  grand  nephew  of  the  great  abolitionist, 
and  formerly  organist  of  St.  Peter's  Church  In  your 
city,  and  now  at  the  South  Dutch  Church  in  this  city, 
sued  Dr.  Cornelius  J.  Dumond  for  malpractice  in  the 
care  of  his  broken  ankle.  Mr.  Smith  had  been 
knocked  down  by  a  cart  in  the  street  and  sustained  a 
fracture  of  the  fibula  just  above  the  ankle-joint  and 
of  the  tip  of  the  internal  malleolus  on  the  other  side 
of  the  ankle.  The  doctor  diagnosed  and  treated  the  in- 
jury as  a  fracture  of  the  leg  about  five  inches  above  the 
ankle,  and  failed  to  reduce  or  even  discover  the  frac- 
ture for  a  fortnight,  thus  subjecting  the  patient  to 
great  and  unnecessary  suffering.  At  the  end  of  this 
period  the  family  called  in  the  aid  of  the  celebrated 
surgeon  Dr.  Sands,  who  at  once  discovered  the  diffi- 
culty, administered  ether,  and  reduced  the  fracture, 
and  from  that  time  it  was  treated  to  recovery  by  Dr. 
Wier.  The  injury  Is  a  very  common  and  palpable 
one,  known  among  surgeons  as  Potts  fracture.  Mal- 
practice suits  are  rare  and  a  recovery  of  damages  is 
seldom  had,  thanks  to  the  tendency  of  the  doctors  to 
stand  by  one  another,  but  in  this  case  the  blunder 
was  so  gross  that  Mr.  Smith  was  advised  to  sue,  and 
Messrs.  Arnoux,  Kitch  &  Woodford  acted  as  his  at- 
torneys, Messrs.  Paddock  &  Cannon  representing  Dr. 
Dumond.  The  trial  was  very  lively,  and  the  attend- 
ance of  the  most  celebrated  surgeons  in  the  city,  and 
the  high  social  and  professional  standing  of  the  plain- 
tiff, and  his  wife,  who  is  also  well-known  to  your 
citizens,  and  Is  the  leading  singer  at  the  Church  of 
the  Incarnation  here,  drew  large  crowds.  Some 
questions  of  veracity  between  the  doctor  on  one  hand, 
and  the  plaintiff  and  his  wife  and  mother  and  Mr. 
Louis  S.  Burohard,  the  lawyer  of  tbis  city,  were 
easily  resolved  in  favor  of  the  plaintiff,  aud  some 
indiscreet  and  unwarranted  abuse  of  the  younger 
Mrs.  Smith  by  Mr.  Palmer,  the  defendant's  counsel, 
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rendered  it  evideut  that  it  would  be  a  mere  question 
of  damages.  On  behalf  of  the  plaintiff  Messrs.  Sand 
and  Wier,  and  the  famous  expert,  Dr.  Louis  A.  Stlm- 
soD,  were  oalIed»  and  for  the  defendant,  Drs.  Bryant, 
Stephen  Smith,  Ripley,  and  one  or  two  others.  There 
was  really  very  little  conflict  between  the  experts,  all 
agreeing  that  It  was  essential  to  reduce  such  a  fracture 
at  OQoe  and  keep  it  firmly  reduced;  but  Dumond*s 
doctors  did  what  they  could  for  a  desperate  case. 
We  have  heard  many  expert  physicians  and  surgeons 
testify,  but  never  have  we  heard  a  medical  expert  at 
once  so  Intelligent,  comprehensible,  candid  and 
learned  as  Dr.  Stlmson  ~a  model  witness.  Dr. 
Bryant  is  also  a  capital  witness.  The  jury  gave  $1,000 
damages.  Four  were  in  favor  of  15,000,  but  consider- 
ing that  Mr.  Smith  has  not  sustained  serious  per- 
manent injury  —  thanks  to  Drs.  Wier  and  Sands  — 
the  award  was  probably  just  and  discreet.  The  trial 
lasted  four  day,  and  was  most  admirably  and  dis- 
creetly conducted  for  the  plaintiff  by  Mr.  Haley 
Fiske,  of  the  firm  of  Arnoux,  Ritoh  &  Woodford,  who 
has  distinguished  himself  by  his  management  of  the 
great  libel  case  of  Hinman  v.  Hare,  and  whom 
I  regard  as  one  of  the  most  promising  of  our  younger 
advocates.  Mr.  Palmer  had  not  much  of  a  case,  but 
he  easily  made  the  worst  of  what  he  had  by  making 
fun  of  the  plaintiff's  sufferings,  and  by  slurs  upon  his 
amiable,  accomplished  and  beautiful  wife.  He  has 
probably  learned  in  this  trial  that  it  will  not  answer 
to  abuse  a  woman  in  court,  especially  a  pretty  one, 
and  his  client  has  received  a  liberal,  if  rather  expen- 
sive education  In  Potts  fracture.  I  am  sorry  to  ob- 
serve that  the  defendant  is  a  graduate  of  the  Albany 
Medical  College.  His  radical  mistake  was  in  under- 
taking to  act  as  a  surgeon  at  all.  Judge  Andrews 
presided  with  his  accustomed  impartiality,  patience 
and  dignity.  He  was  at  times,  I  thought,  a  little  too 
patient. 

Dbmot  Enhot. 
• 

CORRESPONDENCE. 

Mr.  Kahn*s  Lunacy  Scheme. 
Editor  of  (he  Albany  Law  Journal : 

I  have  read  your  criticism  on  my  pamphlet,  but  you 
have  overlooked  the  provisions  in  my  pamphlet,  viz. : 
on  page  8,  paragraph  5,  you  will  find  there  that  in  New 
York  State  there  are  only  two  counties  which  have  a 
population  of  400.000— New  York  city  and  Brooklyn — 
and  therefore  the  figures  you  mentiop  would  not  be  in 
accord  with  my  suggestions,  nor  do  m>  work  justice, 
and  the  salaries  would  only  amount  to  in  the  aggre- 
gate of  $60,000.  As  to  the  other  parts  of  your  criti- 
cism I  most  respectfully  difTer,  and  from  the  opinions 
expressed  verbally  and  In  writing  by  judges,  lawyers, 
laymen  and  physicians,  my  bill  or  suggestions  meets 
the  approval  of  all,  except  in  a  few  instances  that  they 
think  the  salary  ought  to  be  less.  Of  course  that  can 
easily  be  reduced  by  our  law-makers,  or  leave  it  as 
they  desire. 

Yours  truly. 

New  York,  Feb.  2S,  1888.  Aaron  Kahn. 

[This  explanation  renders  the  scheme  still  more 
objectionable,  because  it  renders  it  special.  New 
York  city  and  Brooklyn  lunatics  should  have  no 
more  favor  than  rural  lunatics. — Ed.] 

The  Code  and  the  New  York  City  Bar  Associa- 
tion. 

Editor  of  the  Albany  Laxo  Journal: 

Your  criticisms  of  the  objectors  and  objections  of 
the  New  York  City  Bar  Association  to  the  enactment 
of  the  Civil  Code,  though  somewhat  severe,  are  doubt- 


less just.  And  this  suggests  the  field  of  usefulness 
that  such  an  association  of  several  hundred  lawyers 
in  one  locality  could,  If  they  would,  occupy  in  this 
Empire  State  of  New  York  in  the  interest  and  to  the 
progress  of  the  people,  not  alone  of  this  State,  but  of 
the  whole  country— aye,  of  the  world. 

We  do  not  believe  the  Civil  Code  is  perfect,  nor  even 
as  perfect  as  it  could  easily  be  made  if  any  body  of 
lawyers  could  be  found  who  were  suflBciently  pntri- 
otic  and  self-sacrificing  to  do  the  needed  work.  This 
work  is  a  discussion  of  its  provisions,  section  by  sec- 
tion, to  discover  if  they  are  well  based,  and  tend  to  a 
true  and  desirable  end ;  und  then  what  are  the  law- 
yers doing  to  aid  the  reforming  and  improving  of  our 
State  Constitution? 

If  the  New  York  City  Bar  Association  had  as  high 
an  appreciation  of  its  obligation  to  the  profession  and 
the  public  as  could  reasonably  be  expected,  the  work 
of  detailed  examination  of  the  Civil  Code  would  have 
been  undertaken  and  completed  years  ago,  and  done 
thoroughly  in  all  honesty  and  good  faith,  and  not 
omitted  or  done  parti  ally  and  with  a  seeming  desire 
to  belittle  the  labors,  ability  and  patriotic  devotion 
through  long  years  of  its  eminent  and  venerable  chief 
author.  It  would  have  met  at  its  rooms  once  a  week, 
for  two  years  if  necessary,  and  discussed  and  passed 
upon  its  provisions  as  a  deliberative  body,  which  the 
association  now  is  not,  and  if  it  believed  that  changes 
would  improve  it,  it  would  have  recommended  them. 

It  cannot  be  that  the  association  is  opposed  to  any 
Code  at  all— some  of  its  members  may  be,  but  cer- 
tainly not  a  majority— however  I  must  not  say  more 
on  this  subject,  as  I  am  not  now  a  member. 

New  York,  Feb.  ^,  1888.  Lawyer. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
March  6,  1888: 
Order  vacating   assessment  affirmed  with  costs — 
In  re  Petition  of  Matthew  Colling  to  vacate  assess- 
ment.  Judgment  reversed,  new  trial  granted,  costs 

to  abide  event— Jane  Kinney,  respondent,  v.  City  of 
Troy,  appellant.  This  and  the  following  case  were  ap- 
peals from  judgments  recovered  for  injuries  received 
by  falling  on  icy  sidewalks.  In  Mrs.  Kinney's  case 
the  judgment  was  $1,182.62,  and   in  Mrs.   Kaveny's, 

$2,806.05. Judgments  reversed,  new   trial  granted, 

costs  to  abide  event — Sabrina  Kaveny,  respondent,  v. 

City  of  Troy,  appellant. Judgment  reversed,  new 

trial  granted,  costs  to  abide  event— President,  etc.,  of 
Manhattan  Company,  respondent,  v.  Richard  H.  Lalm- 
beer,  impleaded,  etc.,  ap(>ellant.— — Judgment  affirmed 
with  costs— Henry  J.  H.  Tamsen,  appellant,  v.  Henry 

and    others,  respondents. Appeal  dismissed   with 

costs — Adolph  Strasser  and  another,  respondents,  ▼. 

Adolph    Moonelis,    appellant. Judgment   affirmed 

with  costs— John  G.  Scott,  respondent,  v.  Pedro Mon- 

tello,  appellant. Motion  to  dismiss  appeal  denied 

without  prejudice  to  an  application  to  the  court  below 
to  return  remittitur  to  this  court— Wm.F.  Parks  v.  Mar- 
garet A.Murray. — Motion  to  dismiss  appellants'  appeal 
from  the  order  of  the  General  Term  is  granted,  and  the 
motion  to  dismiss  appellants'  appeal  from  the  judg- 
ment herein  is  denied  without  costs  to  either  party— 
Nutbaniel  Hooper  and  others,  respondents,  v.  Charles 

McC.  Beecher  and  others,  appellants. Motion  for 

reargumei It  denied  with  $10  costs— Routh  McCormick, 

respondent,  V.  City  of  Brooklyn,  appellant. Motion 

for  reargument  denied  with  costs — People,  ex  rel.  Hi* 
ram  Sinkler.  appellant,  v.  Irving  C.Terry,  superintend- 
ent of  Onondaga  penitentiary,  respondent. Motion 

to  put  on  CHlendar  granted  with  costs— Conrad  Loos« 
respondent,  v.  Wilkinsiou  and  others,  appellants. 
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CURBENT  TOPICS. 

rB  letter  from  Mr.  Creed  Haymond,  of  Califor- 
nia, which  is  printed  in  another  column  of 
this  number,  comes  in  very  opportunely  as  an  an- 
swer to  two  doubters  on  the  practicability  and  effi- 
ciency of  codification.  Mrst.  It  serves  as  a  very 
conclusive,  practical  answer  to  Mr.  Hornblower's 
argument  founded  on  the  comparative  number  of 
appeals  in  California  and  in  New  Jersey.  There 
can  be  very  little  foundation  for  an  argument 
against  or  for  codification  in  such  statistics.  That 
is  one  reason  why  we  laid  no  greater  stress  on  Mr. 
Homblower*s  mistake  about  the  comparative  num- 
ber of  reports  in  the  two  States.  So  long  as  there 
are  lawyers  and  litigious  clients,  nothing,  not  even 
codification  will  stop  appeals,  and  these  classes 
may  be  more  litigious,  or  the  lower  courts  may  be 
less  intelligent,  m  one  community  than  in  another. 
It  is  also  probable  that  a  good  deal  of  New  Jersey 
litigation  is  transacted  in  New  York,  especially 
that  of  the  most  important  character,  such  as  that 
pertaining  to  corporations,  for  New  Jersey  is  to  a 
considerable  extent  an  overflow  from  New  York, 
and  much  important  business  is  done  in  the  city  of 
New  York  by  residents  of  New  Jersey.  The  great 
question  is,  is  codification  practicable  and  efficient? 
And  this  can  best  be  answered  by  intelligent  law- 
yers and  judges  of  a  State  where  there  has  been  a 
code  in  operation  for  fifteen  years.  Mr.  Haymond, 
one  of  the  most  intelligent,  and  infiuential,  and 
busiest  lawyers  of  California  has  answered  this 
question  very  conclusively,  as  it  seems  to  us.  Of 
similar  weight  and  to  the  same  effect  is  the  opinion 
of  Governor  Church  of  Dakota,  who  was  a  warm 
opponent  of  codification  when  in  the  Assembly  of 
this  State  a  very  few  years  ago.  Such  testimony  is 
far  more  pertinent  and  satisfactory  than  counts  of 
volumes  of  reports  or  of  the  number  of  appeals. 
Truly,  *'  an  ounce  of  experience  is  worth  a  ton  of 
theorizing.^'  

We  commend  Mr.  Haymond's  letter  also  to  the 
editor  of  the  Central  Law  Journal,  who  in  the  last 
number  of  that  excellent  periodical,  mingles  re- 
proof, lamentation  and  scepticism  about  the  mat- 
ter of  codification  in  nearly  equal  proportions.  The 
Central  says:  '* The  Albany  Law  Journal,  in  its 
issue  of  February  25th,  in  particular,  manifests  the 
courage  of  its  convictions  by  its  criticisms,  *  speak- 
ing right  out  in  meeting '  with  the  fervor  of  an  en- 
thusiast, and  in  language  of  exceeding  richness  and 
volume.  The  matter  is  beyond  all  question  intensely 
exciting,  but  we  trust  that  our  contemporary  will 
bear  in  mind  the  nursery  admonition  against  letting 
*  Bngrj  passions  rise,'  and  will  not  descend,  except 
by  way  of  hypothesis,  to  the  level  'of  an  ordinary 
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newspaper.'  "  We  hope  indeed  we  may  never  get 
quite  so  low  as  that  level.  But  we  have  no  **  angry 
passions."  Our  brother  might  as  well  reprimand  a 
zealous  advocate  in  court  for  being  **  angry."  At 
times  we  have  intended  to  express,  and  hope  we 
have  expressed,  a  righteous  indignation  at  men  who 
have  stigmatized  the  venerable  survivor  of  the  codi- 
fiers  as  **Jack  Code  "and  **  Dogberry,"  and  ridi- 
culed his  work  —  which  they  have  never  read  — 
as  **not  worth  a  dime  novel."  But  so  far  from 
anger  have  we  been  that  we  believe  we  have  never 
refused  to  print  any  thing  that  the  opponents  of 
the  Code  have  sent  us,  from  Prof.  Dwight  to  Mr. 
Miller  and  Mr.  Hornblower.  The  difference  be- 
tween the  Central  and  us  is  that  the  Central  is  not 
a  **  reformer,"  and  we  are,  and  have  been  for  thirty 
years  —  were  bom,  have  lived,  and  propose  to  die 
a  law  reformer.     So  much  for  that. 


But  we  proceed  to  quote  the  following  testimony 
and  doubts  of  the  Central  as  to  the  condition  of 
the  common  law  and  the  proposed  remedy:  ** Seri- 
ously, the  subject  of  codification  is  one  of  great  in- 
terest to  the  profession  as  well  as  the  public.  The 
evils  with  which  it  is  proposed  to  deal  are  inveter- 
ate, of  long  standing  and  rapidly  increasing.  And 
at  the  very  outset  of  any  consideration  of  the  sub- 
ject we  are  confronted  by  the  question  whether 
they  are  not  past  all  surgery,  inextricably  inter- 
woven with  the  very  vital  chords  of  our  system  of 
jurisprudence.  On  this  point  we  entertain  grave 
doubts,  although  we  would  be  glad  to  be  convinced 
that  they  are  without  foundation.  The  common 
law  is  neither  more  nor  less  than  an  immense  mass 
of  precedents,  each  of  which  has  the  force  of  law, 
not  because  the  court  which  decides  it  thinks  that 
the  ruling  is  just  and  right,  or  consistent  with  the 
statute  which  it  professes  to  expound,  but  because 
it  follows  the  dkta  of  antecedent  courts  whose  de- 
cisions rests  upon  a  like  foundation.  *  *  *  Each 
construction  is  itself  construed,  differences  are 
found,  distinctions  are  taken,  rulings  are  modified 
and  each  new  case  goes  in  the  reports  to  swell  the 
mass  of  precedents,  now  more  numerous  than  the 
locusts  of  Egypt,  and  increases  yearly,  without  stop 
or  stay,  let  or  hindrance.  ♦  ♦  *  The  fact  re- 
mains that  thousands  are  annually  added  to  the 
already  overgrown  mass  of  adjudicated  cases,  and 
any  one  of  the  new  cases  may  possibly  very  criti- 
cally affect  important  litigation.  This  is  somewhat 
appalling  to  a  practitioner  who  wishes  to  keep  fully 
up  with  the  profession,  and  should  be  very  seri- 
ously considered  by  statesmen  who  would  like  to 
secure  a  sure,  swift,  honest  and  cheap  administra- 
tion of  justice.  ♦  ♦  *  Will  these  and  other 
evils  incident  to  the  administration  of  the  law  be 
remedied  by  reducing  the  law  of  the  land  to  the 
forms  and  dimensions  of  a  code?  And  if  that  be 
the  proper  remedy,  is  it  possible,  without  great  de- 
rangement of  business  and  gross  injustice,  to  bring 
within  the  compass  of  a  series  of  statutes  so  vast 
and  so  undigested  a  mass  of  jurisprudence  as  the 
common  law  of  England,  so  far  as  it  is  in  force  in 
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this  country?  And  is  it  possible  to  put  into  the 
form  of  a  series  of  statutes  so  large  a  body  of  legal 
principles  which  can  be  found  in  no  other  form 
than  precedent,  adjudged  cases  and  inferential 
dicta?  We  think  that  the  system  of  law  under 
which  we  live  differs  most  materially  from  that 
system  which  was  successfully  codified  by  Justinian 
and  Napoleon,  in  this,  that  the  civil  law  rests  upon 
positive  enactment  or  edict,  or  responaa  prudentum 
which  had  the  force  of  the  statute  law,  and  prece- 
dent had  far  less  value  than  in  England.  ♦  »  ♦ 
Now  whether  an  agglomeration  of  principles  de- 
pendent wholly  upon  authority  can  be  made  avail- 
able as  material  for  a  code  like  the  Code  Napoleon, 
is  a  question  not  easily  answered,  and  equally  un- 
certain would  it  be  whether  the  compilers  could 
satisfactorily  adjust  and  deferentiate  the  weight  to 
be  allowed  to  the  authorities  by  which  conflicting 
principles  are  supported.  *  ♦  ♦  It  remains  to 
be  seen  whether  the  men  of  the  law  can  keep  step 
with  their  brethren  of  science;  if  they  can  achieve 
a  code  which  will  extinguish  the  manifold  evils 
under  which  the  profession  labors  and  the  public 
suffers,  they  will  have  performed  a  service  grate- 
fully recognized  by  the  present,  and  freshly  re- 
membered by  all  coming  generations."  Now  in 
answer  to  these  queries  and  doubts  of  our  esteemed 
brother,  we  point  to  the  testimony  of  Messrs. 
Church  and  Haymond,  and  again  we  say,  **an 
ounce  of  experience  is  worth  a  ton  of  theorizing." 
We  also  point  to  the  astounding  example  of  Eng- 
land, where  in  a  quiet  and  gradual  way  the  law- 
makers are  enacting  the  common  law  into  statutes, 
and  have  codified  a  great  part  of  the  common  law. 
And  especially  do  we  point  to  the  fact  that  the 
law  of  bills  and  notes  is  codified  there,  and  only 
six  cases  of  construction  of  the  act  have  arisen  in 
four  years.  If  one  will  not  believe  such  testimony 
as  this,  he  would  not  believe  though  one  rose  from 
the  dead.  We  are  not  called  on  to  conjecture 
about  an  experiment;  we  need  only  observe  the 
facts  of  experience,  and  the  successful  and  im- 
proved administration  of  justice. 


In  a  recent  English  case  (Union  Bank  of  London 
V.  Munster,  67  L.  T.  Rep.  [N.  8.]  877),  we  find  the 
following  interesting  observations  by  Kekewich,  J., 
on  the  authority  of  text-books  written  by  judges  : 
**The  argument  however  is  rested  entirely  upon 
one  passage  in  the  work  of  Fry,  L.  J.,  on  Specific 
Performance.  It  is  to  my  mind  much  to  be  re- 
gretted, and  it  is  a  regret  in  which  I  believe  every 
judge  on  the  bench  shares,  that  text-books  are  more 
and  more  quoted  in  court,  and  some  judges  have 
gone  so  far  as  to  say  that  they  shall  not  be  quoted. 
I  mean,  of  course,  text-books  by  living  authors. 
In  this  particular  book  we  have  a  warning  against 
it  by  the  learned  author  himself.  I  cannot  forbear 
quoting  the  words  which  must  be  well  known  to 
every  one,  and  which  have  been  read  by  myself 
many  times  (Fry  on  Specific  Performance ;  preface 
to  second  edition) :  *  There  is  one  notion  often  ex- 


pressed with  regard  to  works  written  or  revised  by 
authors  on  the  bench,  which  seems  to  me,  in  part  at 
least,  erroneous,  the  notion  I  mean  that  they  pos- 
sess a  ^ua«i- judicial  authority ; '  and  then  be  points 
out  a  reason  obvious  to  all  students  why  that  is  so. 
In  the  passage  relied  upon  the  lord  justice  refers  to 
the  general  equitable  principle,  and  then  on  that 
rests  his  opinion  that  the  fraudulent  act  of  a  mere 
stranger  to  which  the  plaintiff  was  neither  party 
nor  privy  would  deprive  him  of  his  right  to  enforce 
the  performance  of  the  contract.  If  that  position 
were  advanced  by  way  of  argument  at  the  bar, 
counsel  would  of  course  be  asked,  'what  do  you 
mean  by  the  fraudulent  act  of  a  mere  stranger?  * 
One  cannot  ask  this  question  of  the  learned  author, 
and  it  may  be  that  the  learned  author  here  did  not 
think  it  wise  or  desirable,  there  being  no  judicial 
answer  to  the  question  he  puts,  to  go  into  the  mat- 
ter more  fully,"  etc.  This  practice  of  quoting  text- 
books in  court,  which  the  judge  deprecates,  un- 
doubtedly grows  out  of  the  tendency  toward  codi- 
fication. It  is  such  a  relief  to  find  a  mass  of  decis- 
ions gathered  and  grouped,  and  their  essence  ex- 
pressed by  an  intelligent  text-book  writer,  that  we 
find  the  judges  themselves,  in  this  country,  more 
and  more  citing  and  quoting  from  them,  to  the  ex- 
clusion of  the  decisions.  Why  should  Kent  or 
Story  be  less  authoritative  as  a  commentator  than 
as  a  judge?  Is  Judge  Metcalf  s  treatise  on  Con- 
tracts, or  Judge  Dillon^s  work  on  Municipal  Cor- 
porations, or  Judge  Redfield*s  various  work,  less  au- 
thoritative than  their  judicial  decisions  on  the  same 
subject?  Nay,  with  the  possible  exception  of  Kent, 
are  not  the  commentaries  of  these  men  infinitely 
more  authoritative  than  their  judicial  decisions? 


Here  comes  Qibion^s  Law  Notes  again,  with  sev- 
eral funny  cases.  **  At  Greenwich  County  Court  a 
widow  sued  a  baker  for  damages,  medical  fees  and 
loss  of  time,  caused  by  a  pin,  which  had  been  negli- 
gently left  in  a  Bath  bun,  sticking  in  her  throat. 
The  judge  said  it  was  a  most  peculiar  case.  The 
only  similar  one  he  remembered  was  where  a  man 
swallowed  a  needle  at  the  Holbom  restaurant  while 
eating  some  spinach.  It  was  in  that  case  clearly 
proved  that  no  needles  were  ever  used  or  allowed 
in  the  restaurant,  and  the  verdict  was  for  the  de- 
fendants. This  case  was  different.  The  pin  might 
have  got  into  the  flour,  or  any  person  visiting  the 
bakery  might  have  dropped  it.  Of  course  it  was 
an  unfortunate  accident  for  both  parties,  but  he 
must  give  a  verdict  for  the  plaintiff.  If  the  pin 
could  be  proved  to  have  been  in  the  flour,  would 
that  baker  have  a  right  of  indemnity  over  against 
the  miller?"  In  Fh'ench  v.  Vtning^  102  Mass.  132; 
8.  C,  3  Am.  Rep.  440,  the  defendant  sold  the 
plaintiff  hay  on  which  white  lead  had  been  spilt, 
and  by  eating  which  the  plaintiff's  cow  died;  the 
plaintiff  recovered  damages.  A  public  caterer  is 
liable  for  an  injury  by  unwholesome  provisions. 
BuTiop  V.  WMer,  189  Mass.  411 ;  S.  C,  52  Am.  Rep. 

715.    A  farmer  bought  of  a  miU^a^saek^f  bran 
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for  his  cows,  and  without  Degligence  on  the  miller's 
part  two  copper  clasps  fell  into  it,  and  one  of  the 
cows  swallowed  them  and  was  killed.  Hdd^  not 
actionable.  Lukens  v.  Freiund^  27  Kans.  664 ;  S.  C, 
41  Am.  Kep.  429. —  In  a  recent  case  of  patent-right 
between  two  rival  manufacturers  of  hand-organs, 
Mr.  Justice  Kekewich  ordered  both  organs  played 
in  court.  **That  dancing-doll  case,''  says  GibsorCs^ 
"should  clearly  have  been  consolidated  with  this 
organ-grinding  case." —  A  tobogganer  sued  a  slide 
company  for  an  injury  caused  by  their  not  having 
put  proper  mats  on  the  slide.  *' Needless  to  say 
that  one  of  the  judges  had  never  heard  of  tobog- 
ganing." ^___^^^^ 

NOTES  OF  OASES. 

IN  Edyman  v.  Pennsylvania  Railroad  Co,^  Penn- 
sylvania Supreme  Court,  Jan.  16,  1888,  plain- 
tiff, a  passenger,  was  injured  in  passing  from  the 
defendant's  waiting-room  to  their  ferry-boat  by 
contact  with  a  swinging  door,  of  ordinary  construc- 
tion and  use,  at  the  end  of  the  passage-way,  which 
was  permitted  to  come  violently  against  him  by  a 
person  moving  in  advance.  Eddy  that  there  was 
no  presumption  of  negligence.  The  court  said: 
*'  This  was  the  whole  case,  and  upon  it  the  plain- 
tiff contends  that  he  should  have  been  allowed  to 
go  to  the  jury  upon  the  ground  that  the  mere  hap- 
pening of  the  injury  raises  'prima  fade  a  presump- 
tion of  negligence,  and  throws  the  burden  of  dis- 
proving negligence  on  the  carrier.  In  support  of 
this  position  he  cites  Laing  v.  Colder^  8  Penn.  St. 
474,  and  several  cases  following  it.  The  authority 
of  these  cases  is  beyond  question,  but  the  applica- 
bility of  the  rule  established  by  them  to  this  case  is 
not.  The  rule  requires  that  a  carrier  of  passengers 
shall  exercise  *  the  utmost  degree  of  care  and  dili- 
gence '  to  secure  the  safety  of  its  passengers.  To 
this  end  it  must  provide  a  safe  road-bed,  well  con- 
structed .  cars,  engines,  and  skillful,  trustworthy 
servants  to  take  charge  of  the  movement  and  man- 
agement of  trains.  All  these  things  are  under  the 
exclusive  control  of  the  oflScers  of  the  company. 
The  public  have  no  right  and  no  opportunity  to 
interfere  in  regard  to  them.  When  therefore  a 
passenger  is  injured  by  a  collision  or  other  accident 
-while  on  his  journey,  the  law  presumes  the  accident 
to  be  due  to  want  of  proper  care  on  the  part  of  the 
company  conducting  the  transportation,  and  puts 
the  burden  of  showing  the  actual  condition  of  the 
track,  the  car,  or  other  appliances  involved  in  the 
accident,  upon  the  only  party  in  a  condition  to 
bear  it,  viz.:  the  carrier,  which  has  the  exclu- 
sive possession  and  care  of  it.  The  legal  presump- 
tion takes  the  place  of  the  proof  which  the  injured 
person  is  unable  to  make,  and  puts  the  carrier  at 
once  upon  the  defense.  Laiiijg  v.  Colder ^  supra; 
Meier  v.  Railroad  Co.,  64  Penn.  St.  226;  Railroad 
Co.  V.  Anderson,  94  Penn.  St.  858.  But  the  reason 
ceasing,  the  rule  ceases.  If  an  intoxicated  person, 
after  having  purchased  his  ticket  at  a  railroad  sta- 
tion, should,  on  his  way  out  of  the  ticket  office, 


stumble  upon  a  heated  stove  and  suffer  serious  in- 
jury, there  would  be  no  reason  for  excusing  the  in- 
jured man  from  making  out  his  case  because  he  had  a 
railroad  ticket  in  his  pocket,  or  because  the  stove 
on  which  he  fell  belonged  to  a  railroad  company,  or 
was  standing  in  a  railroad  station.  It  was  no  part 
of  the  machinery  of  transportation,  and  was  in  no 
sense  peculiar  to  the  business  of  the  railroad  com- 
pany. The  same  thing  is  true  of  the  case  in  hand. 
The  plaintiff  was  injured  in  the  waiting-room  or 
passage-way  leading  to  the  wharf,  by  putting  his 
hand  through  the  glass  in  the  swinging  door.  The 
door  was  no  part  of  the  machinery  employed  for  the 
carriage  of  passengers.  It  was  not  built  upon  a 
pattern  pecidiar  to  the  defendant  company.  So 
far  as  the  pleadings  or  the  plaintiff's  evidence  en- 
able us  to  judge,  it  was  constructed  like  the 
swinging  doors  to  be  met  in  places  of  business  in 
every  part  of  the  country.  It  was  certainly  visible 
to  all  comers  and  goers  passing  between  the  wait- 
ing-room and  the  boat,  for  it  was  so  located  that 
all  passengers  were  obliged  to  push  it  open  in  pass- 
ing to  and  from  the  landing.  If  there  was  any 
thing  in  the  construction  of  the  door  that  made  it 
unfit  for  the  purpose  for  which  it  was  used,  or  the 
place  at  which  it  was  located,  it  was  easy  for  the 
plaintiff  to  show  it  by  a  multitude  of  witnesses. 
There  was  no  reason  therefore  for  resorting  to  the 
legal  presumption  of  negligence  in  aid  of  the  plain- 
tiff's case.  The  cause  of  the  accident  and  the 
erection  and  construction  of  the  door  were  as 
clearly  known  to  the  plaintiff  as  to  the  defendant 
and  its  employees,  and  it  was  the  duty  of  the  plain- 
tiff to  make  out  his  cause  of  action  in  this  case  as 
he  would  be  bound  to  do  if  the  swinging  door  had 
been  in  a  hotel  or  store.  Not  having  done  this, 
the  court  was  clearly  right  in  ordering  the  non- 
suit." 

In  Matthews  v.  Munster,  Court  of  Appeals,  57  L. 
T.  Rep.  (N.  S.)  922,  an  action  for  malicious  prose- 
cution was  settled  by  counsel  in  the  course  of  the 
trial  upon  the  terms  that  there  should  be  a  verdict 
for  the  plaintiffs  for  8502.,  and  that  all  imputations 
should  be  withdrawn.  The  defendant  was  not 
present  when  the  settlement  was  arrived  at,  and 
upon  coming  to  the  court  an  hour  later  he  repudi- 
ated it.  Held,  that  he  was  subsequently  bound  by 
the  settlement  in  question.  Lord  Esher,  M.  R., 
said:  **  A  request  to  a  counsel  to  act  as  advocate 
does  not  mean,  of  course,  that  he  is  to  act  for  the 
client  except  as  advocate.  It  is  a  request  to  him 
to  do  those  things  which  an  advocate  does  for  his 
client.  The  profession  of  an  advocate  is  to  merely 
advise  his  client  with  reference  to  a  case  before  it 
comes  into  court,  but  as  soon  as  it  comes  into  court 
to  act  for  him  altogether  in  the  conduct  of  it.  In 
court  the  advocate  is  acting  as  the  superior  in  the 
matter,  and  has  unlimited  power  as  to  the  conduct 
of  the  case.  That  power  is  not  unlimited  in  the 
sense  that  it  cannot  be  overruled,  because  it  is  part 
of  the  conduct  of  the  cause,  and  is  therefore  under 
the  supervision  of  the  court,  who^ill  not  aUow  in- 
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justice  to  be  done.  If  therefore  the  adyocate  does 
somethiDg  which  giyes  a  clear  advantage  to  the 
other  side,  and  does  clear  injury  to  his  own  client, 
or  makes  a  slip  which  results  in  injury  to  his  client, 
the  court  can  set  aside  the  proceedings  and  order  a 
new  trial  But  as  against  his  client  the  authority 
of  the  advocate  is  unlimited  in  the  conduct  of  a 
cause  in  court.  That  authority  can  be  withdrawn 
by  the  client  at  any  minute,  but  the  client  must 
take  care  to  let  the  other  side  know  that  the  au- 
thority has  been  withdrawn.  If  when  the  client 
is  present  the  advocate  is  going  to  do  something 
in  court  to  which  the  client  objects,  the  client 
cannot  direct  the  advocate  not  to  do  it.  If  the 
client  tells  his  counsel  to  do  something  other  than 
that  which  the  counsel  thinks  advisable,  it  is  the 
duty  of  the  counsel  to  say  to  the  client,  *  withdraw 
the  authority  you  have  given  me  to  act  for  you  and 
I  will  at  once  make  that  known  to  the  other  side, 
and  will  return  my  brief.'  That  is  the  only  way  in 
which  the  client  can  get  rid  of  the  authority  of  the 
counsel.  That  authority  however  is  strictly  limited 
to  the  conduct  of  the  cause.  If  a  counsel  were  to 
do  something  beyond  what  was  fairly  necessary  for 
the  conduct  of  the  cause,  that  would  not  be  bind- 
ing upon  his  client  He  has  no  request  to  do  more 
than  that  which  his  duty  as  an  advocate  requires. 
It  therefore  becomes  necessary  to  consider  what 
acts  may  be  fairly  regarded  as  necessary  in  the  con- 
duct of  a  cause.  I  think  that  the  principle  has 
been  as  well  expressed  as  it  can  be  by  Pollock, 
0.  B.,  in  Svnnfen  v.  Lord  duUmsfordy  5  H.  &  N. 
922.  He  says :  *  We  are  of  opinion  that  although 
a  counsel  has  complete  authority  over  the  suit,  the 
mode  of  conducting  it,  and  all  that  is  incident  to  it, 
♦  *  *  we  think  he  has  not,  by  virtue  of  his  re- 
tainer in  the  suit,  any  power  over  matters  that  are 
collateral  to  it.'  That  is  the  limitation  —  I  will 
not  say  of  the  authority  —  but  of  the  power  of  the 
counsel.  Then  he  gives  instances,  which  I  pur- 
posely omitted  in  reading  the  passage,  but  which  I 
will  read  now,  of  what  is  incidental  to  the  conduct 
of  the  suit — *such  as  withdrawing  the  record, 
withdrawing  a  juror,  calling  no  witnesses,  or  select- 
ing such  as  in  his  discretion  he  thinks  ought  to  be 
called,  and  other  matters  which  properly  belong  to 
the  suit  and  the  management  and  conduct  of  the 
trial.'  It  follows  from  that  that  he  thinks  that 
there  are  many  things  which  properly  belong  to  the 
management  and  conduct  of  the  trial  besides  those 
which  he  specifies.  One  of  the  things  that  must 
properly  belong  to  the  management  and  conduct  of 
the  trial  must  be  the  assenting  to  a  verdict  for  a 
particular  amount  and  upon  particular  terms.  In 
the  present  case  the  amount  was  850Z.,  and  the 
terms  were  that  all  imputations  should  be  with- 
drawn. It  is  impossible  to  say  that  such  an  ar- 
rangement must  be  an  unreasonable  one.  Counsel 
may  see  that  if  the  case  goes  to  the  jury  a  verdict 
for  a  very  large  amount  will  be  given.  If  the  client 
is  in  court  and  says,  *I  will  not  agree  to  those 
terms,'  his  counsel  ought  to  say,  *  then  I  will  not 
act  for  you  any  longer,'  and  ought  to  leave  him  to 


conduct  bis  own  case.  If  the  client  allows  the 
negotiation  to  go  on,  and  makes  no  audible  objec- 
tion, the  settlements  will  be  binding  upon  him, 
because  he  has  not  withdrawn  the  authority  of  his 
counsel  and  made  that  withdrawal  known  to  the 
other  side.  But  I  wish  to  repeat  that  although  the 
authority  of  counsel  is  unlimited  until  it  is  with- 
drawn, the  court  retains  control  over  his  proceed- 
ings. In  the  present  case  the  client  was  not  pres- 
ent in  court  at  the  time  the  settlement  was  come  to, 
and  therefore  could  not  have  put,  and  did  not  put, 
an  end  to  the  relationship  of  advocate  and  client 
which  existed  between  himself  and  his  counsel ;  but 
he  comes  now  and  says,  '  I  do  not  like  what  my 
counsel  has  done  for  me,  and  I  ask  the  court  to  set 
it  aside.'  There  is  no  symptom  of  any  injustice 
having  been  done.  The  counsel  exercised  his  judg- 
ment to  the  best  of  his  ability  in  the  matter,  and  I 
have  no  doubt  did  what  was  really  best  for  his 
client."  

In  Keenan  v.  Chitta  Pereha  and  Bulher  Man%f. 
Co.y  46  Hun,  544,  the  defendant  was  held  liable  for 
an  injury  to  its  employee  by  the  bite  of  a  dog  har- 
bored by  the  defendant,  and  known  to  its  foreman 
to  be  vicious.  The  court  said:  ''Notice  to  the 
foreman  of  the  defendant  was  notice  to  the  corpora- 
tion, and  the  contention  to  the  contrary  is  hardly 
entitled  to  serious  consideration.  Corporations  can 
be  charged  with  negligence  in*  no  way  other  than 
by  showing  some  carelessness  or  omission  of  its 
agents.  The  wrong  or  negligence  in  this  case  con- 
sisted in  keeping  the  animal  after  she  bit  the  first 
boy,  and  that  was  with  the  knowledge  of  the  fore- 
man and  the  book-keeper,  that  is,  the  book-keeper 
knew  the  dog  was  kept  on  the  premises  of  the 

defendant." 

♦ 

SURETY'S  LIABILITY  ON  BOND  CONDITION- 
ALLY SIGNED. 
II 

BUT  slight  evidence  appears  to  be  safflcient  to  jus- 
tify a  finding  of  an  express  ooDdltion.  lu  PavoHiig 
V.  XiniUd  Staiest  4  Craiioh,  219«  where  the  surety  was 
held  not  bound,  the  sureties  who  signed  simply  said: 
**  We  acknowledge  this,  but  others  are  to  sign ;  **  and 
this  was  held  suflSoient  proof  of  a  eoudition. 

lu  Qihhs  V.  Johmo%i  (Mioh.).  80  N.  W.  Rep.  diS,  the 
oourt  seems  to  have  considered  something  more 
than  a  mere  expectation  necessary,  the  eoart  saying : 
*'  It  is  not  clear  from  the  record  that  Rojoe  made  the 
delivery  of  this  bond  dependent  upon  the  fact  of 
Stack  signing  it  as  a  co-surety.  Boyoe  says  that  be 
did  not  tell  Johnson  not  to  deliver  the  bond  to  the 
sheriff  unless  Stack  signed  it.  He  told  htm  he  would 
sigu  the  bond  if  Stack  would,  and  upon  Johnson's 
word  that  Stack  would  sigu  it,  he  signed  It,  and  in- 
trusted it  thereafter  to  Johnson.  Bat  the  droait 
judge  virtually  treated  It  as  a  condition.** 

The  question  should  not  be  determined  bj  any  tech- 
nical rule,  but  should  be  decided  in  acoordanoe  with 
the  surety's  intention.  Still  there  ought  to  be  enough 
evidence  to  warraut  a  fiudin|^  that  the  parties  under- 
stood that  the  bond  was  not  to  take  eflbot  unless  cer- 
tain persons  signed  it.  The  understaadltig  may  be 
expressed,  or  It  may  be  a  tacit  und^f9taiiditiCf 

Digitized  by  VjOOQ IC 


THE  ALBANY  TAW  JOUENAL. 


909 


In  PaidUng  t.  United  StatP^^  where,  as  we  have  Josf 
•eeo,  tbe  tnretiet  who  signed  merely  said,  **  Others 
are  to  tlKti,**  the  court  said  that  the  jury  might,  un- 
der sooh  evidence,  have  found  that  there  was  a  con- 
dUiou,  and  that  the  judges  who  composed  the  court 
might  not  as  jurors  be  perfectly  satisfied  with  the 
flud)og  of  the  jury  did  make,  i.  e.,  that  there  toas  a 
oondltlon.  The  court  however  said  that  the  evidence 
was  soffioient  to  support  the  finding,  and  the  surety 
was  held  not  bound,  the  obligee  having  notice  of  the 
condition. 

It  was  intimated  in  Nash  v.  FugaU,  2i  Grat.  202; 
8.  C,  18  Am.  Bep.  640,  that  delivery  to  a  third  person 
In  escrow  would  be  sufficient  to  protect  the  surety  in 
case  the  bond  was  delivered  to  the  obligee  in  contra- 
vention of  the  condltionB  on  which  it  was  intrusted  to 
sach  third  person. 

But  In  County  of  Taylor  v.  King  (Iowa),  84  K.  W. 
Rep.  774,  the  court  opposed  to  this  dictum  an  express 
adjudication.  The  bond  wmb  delivered  in  escrow  to 
third  parties,  Johnson  and  Dunlavey,  on  condition 
that  it  was  not  to  be  delivered  to  the  obligee  un- 
til other  signatures  had  been  obtained.  They  were 
not  obtained,  and  the  principal  in  the  bond,  having 
procured  the  same,  delivered  it  to  the  obligee,  but  the 
obligee  did  not  know  that  the  bond  had  been  deliv- 
ered to  Johnson  and  Dunlavey  for  any  purpose. 
Held,  that  the  sureties  were  bound.  It  is  true  that 
the  persons  to  whom  the  bond  was  delivered  in  escrow 
did  not  themselves  deliver  It  to  the  obligee.  It  they 
had,  the  fact  that  the  instrument  was  in  the  hands  of 
third  parties  being  brought  to  the  knowledge  of  the 
obligee  might  be  regarded  as  sufficient  to  cause  the 
obligee  to  take  notice  of  the  condition.  It  is  on  this 
ground  that  the  dictum  in  Na»h  v.  Fugate,  24  Qrat. 
202;  S.  C,  18  Am.  Rep.  640,  is  based.  The  court  in 
this  last  case  said :  ''The  obligee  finding  the  papers  in 
the  hands  of  such  a  person  is  bound  to  know  how  he 
obtained  possession  of  it,  and  by  what  authority  he 
undertakes  to  dispose  of  it."  ♦  *  *  »•  When  the 
bond  is  in  the  possession  of  a  stranger,  there  is  noth- 
ing in  the  character  of  the  agent  or  in  the  custody  of 
the  instrument  calculated  to  mislead  the  obligee  in 
unduly  accepting  it.  On  the  contrary,  the  mere  fact 
that  a  stranger,  having  no  apparent  interest  in  the 
bond,  has  possession  of  it  is  of  itself  sufficient  to  ex- 
elte  suspicion  and  to  put  tbe  obligee  upon  inquiry  as 
to  his  authority  to  dispose  of  it.** 

This  distinction  is  based  not  upon  the  differecce  be- 
tween the  power  of  a  stranger  and  the  power  of  the 
priitcipal  obligor  to  deliver  an  instrument  to  be  deliv- 
ered by  him  on  a  certain  condition,  but  upon  the  fact 
that  the  possession  of  the  instrument  by  a  stranger  is 
sufficient  to  excite  the  suspicion  of  the  obligor.  When 
therefore,  as  in  County  of  Taylor  v.  King^  the  obligee 
does  not  know  that  it  has  been  intrusted  to  a  third 
party,  but  receives  the  bond  direct  from  the  principal 
obligor,  the  surety  is  liable.  The  court  seems  to  have 
acted  on  this  distinction  in  County  of  Taylor  v.  King. 
**  If  the  supervisors  had  received  the  bond  direct  from 
Johnson  and  Dunlavey  it  may  be  that  they  would 
have  been  charged  with  the  duty  of  discovering  what 
their  powers  were.  But  they  received  the  bond  from 
tbe  very  person  who  might  be  expected  to  deliver  it,and 
who  had  the  apparent  power  to  deliver  It."  To  the  ar- 
gument that  the  sureties  were  not  bound  because  they 
had  taken  the  precautions  to  put  the  bond  into  the 
hands  of  third  parties,  the  court  made  the  following 
answer :  **  To  this  however  we  have  to  say  that  It  ap- 
pears to  us  that  Johnson  and  Dunlavey  were  the 
af^ents  solely  of  the  sureties,  and  if  the  bond  was  de- 
livered in  violation  of  the  conditions  upon  which  tbe 
sureties  signed  it,  it  was  the  fault  of  their  own  agents." 
Tbe  fact  that  the  obligation  was  delivered  to  a  stran- 
ger   to    it,    will    not    exonerate    the   surety;    the 


obligee  must  have  notice  of  that  fact.  It  is  on  this 
principle  that  Smith  v.  Bank,  82  Vt.  841,  was  decided. 
The  obligee  in  this  case  had  knowledge  that  the  bond 
came  from  the  hands  of  the  third  person,  to  whom  it 
bad  been  delivered  on  condition,  and  the  court  said 
that  this  made  it  the  duty  of  the  obligee  to  Inquire  as 
to  the  extent  of  the  power  of  the  third  person  to  de- 
liver it. 

Some  of  the  cases  have  decided  that  a  bond  cannot 
be  delivered  to  a  co-obligor  in  escrow,  and  that  there- 
fore the  attaching  of  a  condition  to  snch  a  delivery  is 
nugatory.  It  is  on  this  principle  ( 7)  that  the  court 
held  the  surety  bound  in  MiUeUv,  Parker,  2  Mete.  (Ky.) 
608.  See  also  Deardorff  v.  Forsemcm,  24  Ind.  481,  and 
StaU  V.  ChiurchiU  (Ark.),  8  8.  W.  Rep.  852-861. 

But  this  position  is  so  absolutely  untenable  that  it 
will  not  be  necessary  to  do  more  than  refer  to  the 
authorities  holding  the  contrary.  TFard  v.  Chum,  18 
Grat.  801-814;  Nash  v.  Fugate,  92  id.  6I»;  S.  C,  84  Am. 
Rep.  780;  Jordan  v.  Jordan,  10  Lea,  124;  S.  C,  48  Am. 
Rep.  294;  Pawling  v.  VniUd  States,  4  Cranch,  210; 
Quadv.  Thomas,  54  Ala.  414;  8.  C,  25  Am.  Rep.  708. 

Of  course  notice  of  the  condition  that  another  sur- 
ety was  to  sign  the  bond  Is  notice  to  the  obligee.  If 
given  to  an  officer  of  the  obligee  charged  with  the 
duty  of  receiving  and  approving  the  bond.  This  has 
been  held  or  assumed  in  many  of  the  cases  cited,  and 
it  will  not  be  necessaiy  to  collate  them  here.  It  is 
held  in  PauHing  v.  UniUd  States,  4  Cranch,  219,  in  ex- 
press language,  where  the  court  say :  "  Here  the  rep^ 
resentative  of  the  government  had  notice  on  the  face 
of  the  instrument  that  the  same  was  not  complete, 
not  having  been  executed  by  all  the  parties  whose 
names  appeared  upon  its  face  as  oo^bllgors."  But 
when  such  officer  is  also  a  surety  on  the  bond  a  differ- 
ent rule.  It  is  said,  obtains.  Stevens  v.  Bay  City,  28 
Mich.  44.  The  bond  in  this  case  was  signed  on  condi- 
tion that  it  should  not  be  delivered  until  certain 
others  signed  it.  The  mayor,  whose  duty  it  was  to 
approve  it  for  the  city,  the  obligee  signed  it  as  surety, 
and  evidence  was  offered  to  show  that  he  knew  of  this 
condition  officially.  The  evidence  was  excluded,  and 
the  court  on  appeal  held  that  this  would  not  have 
been  notice  to  the  city  of  which  he  was  mayor,  the 
obligee.  The  language  of  the  court  on  this  point  Is : 
**  It  appeared  however  that  McCormlck  himself  was 
one  of  the  sureties  on  the  bond.  Being  a  party  to  it, 
of  course  he  could  not  approve  it,  or  represent  the 
city  by  an  official  action  In  regard  to  It.  This  would 
put  him  in  a  double  and  antagonistic  position,  where 
his  public  and  private  Interests  would  directly  con- 
flict. No  man  can  thus  deal  with  himself  as  a  repre- 
sentative of  some  other  interest.*' 

But  the  force  of  this  decision  is  much  modified  by 
the  facts  that  the  recorder  of  the  city  had  authority 
to  approve,  and  that  he  probably  did  approve  it.  On 
these  facts  the  court  In  State  v.  Churchill  (Ark.),  8  S. 
W.  Rep.  852-858,  distinguished  the  case  from  the  one 
before  it  for  decision.  There  the  State  treasurer  exe- 
cuted to  the  State  of  Arkansas  his  official  bond  on 
which  the  governor  of  the  State,  A.  H.  Garland,  was 
one  of  the  sureties.  The  governor  approved  the  bond, 
and  it  was  his  duty  to  approve  it,  and  no  one  else  had 
authority  to  approve  it.  The  court  decided  that  his 
knowledge  as  governor  of  the  erasure  of  the  name  of 
one  of  the  sureties  from  the  body  of  the  bond,  and  at 
the  end  where  it  had  been  signed  by  him,  was  notice 
to  the  obligor,  the  State.  The  court  thus  draws  the 
distinction  between  this  case  and  Stevenson  v.  Bay 
City,  Referring  to  Stevenson  v.  Bay  City  the  court 
say:  *'It  is  nowhere  mentioned  in  the  statement  or 
opinion  whether  the  mayor  or  recorder  approved  the 
bond.  The  presumption  is  however  that  it  was  ap- 
proved by  the  recorder,  because  it  is  evident  the 
point  would  have  been  more  stronotf^  pressed  liad  It 
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been  approved  by  the  major;  beoaase  It  was  the  duty 
of  the  major,  under  the  oiroumstances,  to  decline  to 
act  upon  it,  leaving  it  to  the  recorder,  every  officer 
being  presumed  to  have  done  what  dutj  required: 
and  because  the  court  would  hardlj  have  failed  to 
state  so  important  a  fact  as  that  the  major  did  act- 
uallj  approve  the  bond,  and  that  it  was  delivered  to 
him  for  that  purpose.  This  being  the  presumption, 
the  reasoning  of  the  court  is  much  strengthened.  The 
recorder  had  no  notice  of  the  condition,  otherwise  the 
plea  would  have  l)een  good.  It  was  not  the  official 
dutj  of  the  major  to  transmit  the  notice  he  had  re- 
ceived from  his  co-suretj  to  the  recorder  before  the 
approval  of  the  bond.  The  reoorder*s  approval  of  the 
bond  could  not  possiblj  be  affected  bj  information 
looked  up  in  the  brain  of  the  major,  who  presumptlvelj 
had  nothing  whatever  to  do  with  the  approval,  and 
for  aught  we  know,  never  saw  or  heard  of  it  after  the 
notice  of  the  condition  was  given  him  bj  his  co-sur- 
etj.  In  this  case  Governor  Garland  had  no  alterna- 
tive, no  choice  in  the  matter,  so  far  as  acting  or  not 
acting  upon  the  bond  is  concerned.  The  law  imposes 
upon  him  the  dutj  of  approving  it  as  soon  as  pre- 
sented. He  had  no  doublet  no  substitute  to  whom  he 
could  refer  the  matter.  He  could  not  have  disqualified 
himself  to  act  bj  anj  previous  act  of  his  own.  He 
simplj  was  compelled  to  act  in  the  matter.'* 

In  StaUT.  Lewis,  78  N.  C.  188;  S.  C,  21  Am.  Rep. 
461,  the  court  intimated  that  notice  of  the  condition 
given  to  the  clerk  of  the  court  would  not  be  notice  to 
the  court,  but  the  remarks  were  purelj  obiter. 

Is  an  agent,  authorized  to  receive  and  approve  a 
bond,  the  representative  of  the  obligee  so  that  delivery 
to  him  isdeliverj  to  the  obligor,  within  the  rule  which 
prohibits  the  attaching  of  anj  condition  to  a  delivery 
to  the  obligee?  Ordinary  of  New  Jersey  v.  Thatcher^ 
12  Vroom,  403;  8.  C,  82  Am.  Rep.  225,  so  decides. 

Where  the  obligee  is  onlj  a  nominal  partj,  and  the 
bond  is  given  as  securitj  for  others,  will  notice  of  the 
condition  acquired  bj  bj  the  obligee,  or  bj  his  agent 
or  officer,  be  operative  against  the  person  who  brings 
suit  on  the  bond  in  the  name  of  the  obligee,  but  for 
the  use  and  benefit  of  such  person,  so  that  as  against 
him  the  suretj  maj  set  up  the  defense  that  the  bond 
was  delivered  on  condition  ?  On  principle,  the  answer 
would  seem  to  be  in  the  affirmative,  and  the  cases  im- 
pliedlj  hold  this  bj  admitting  in  such  oases  that  if 
the  nominal  obligee  had  had  notice  the  defense  would 
have  prevailed.  State  v.  Potter,  63  Mo.  212;  S.  C,  21 
Am.  Rep.  440;  Brown  v.  Probate  Judge^  42  Mich.  501. 

Anj  other  rule  would  render  the  suretj  iuevitablj 
a  victim  to  the  villain j  of  the  principal,  for  he  could 
never  bring  home  notice  to  every  one  who  might  have 
an  action  on  the  bond. 

Suppose  the  suretj  signs  with  blanks  in  the  bond 
which  he  authorizes  the  principal  to  fill  up,  is  he  lia- 
ble in  case  thej  are  filled  up  in  accordance  with  his  in- 
structions? There  would  seem  to  be  nothing  for 
courts  on  which  to  base  a  decision  holding  the  suretj 
not  bound;  and  yet  the  cases  are  far  from  few  which 
adjudge  such  a  bond  to  be  void  as  to  the  suretj.  Up- 
ton v.  Ancher^  41  Cal.  85:  8.  C,  10  Am.  Rep.  266; 
Preston  v.  HulU  28  Grat.  600;  8.  C,  14  Am.  Rep.  158; 
United  States  v.  Nelson,  2  Marsh.  64  (in  this  case  how- 
ever there  was  no  express  authoritj  to  fill  in  the 
blanks);  Wynne  v.  Oovemor,  1  Yerg.  149;  8.  C,  24 
Am.  Deo.  448;  Williams  v.  Cructher,  5 How.  (Miss.)  71; 
8.  r.,  85  Am.  Dec.  422;  Davenport  v.  Sleight,  2  Dev.  A 
B.  881;  8.  C,  81  Am.  Dec.  420;  People  v.  Or^an,  27 
111.29. 

These  cases  all  rest  upon  the  old  rule  that  authoritj 
to  execute  a  sealed  instrument  must  be  under  seal. 

The  courts  deduce  from  this  doctrine  the  corollarj 
that  such  an  instrument  cannot  be  added  to  or  made 
complete  by  an  agent  acting  under  parol  authoritj. 


This  is  contrarj  to  Lord  Mansfield's  ruling  in  the  case 
of  Teasira  v.  Evans,  1  Anst.  228.  This  case  has  been  fol- 
lowed in  this  countiy  bj  the  raajoritj  of  the  courts. 
Ex  parte  Kerwin,  8  Cow.  118;  WoUy  v.  Constant,  4 
Johns.  60;  8.  C,  4  Am.  Dec.  246;  Wiley  v.  Jfoor,  17 
8erg.  A.  R.  488;  Sigfriedv,  Levan,  6  id.  809;  S.  C,  9 
Am.  Dec.  427;  City  of  Chicago  v.  Qage,  95  111.  688:  8. 
C,  85  Am.  Rep.  182;  Smith  v.  Crooker,  5  Mass.  588; 
Butler  V.  Unitttd  States,  21  WaU.  272;  IrihabitanU,  etc 
Y,  Huntress,  bSUe,  89;  McCormaek  v.  Bay  City,  28 
Mich.  457;  State  v.  Pepper,  81  Ind.  76;  State  v.  Young^ 
23  Minn.  551;  BartUU  v.  Board  of  Education,  59I1L 
864;  County  of  Westing  v.  Lee  (Iowa),  30  N.  W.  Rep. 
481;  Drury  v.  Foster,  2  Wall.  24;  Swarte  v.  BaUow,  47 
Iowa,  188;  8.  C,  29  Am.  Rep.  470;  FUld  v.  Stagg,  52 
Mo.  584;  8.  C,  14  Am.  Rep.  485;  VanEtUn  v.  Emer- 
son, 28  Wis.  83;  8.  C,  9  Am.  Rep.  486. 

Man  J  of  the  cases  hold  that  an  express  authority  to 
fill  in  the  blanks  is  not  necessary;  that  the  delivery  of 
the  bond  in  that  condition  to  the  principal  is  sufficient 
to  make  his  act  in  filling  in  the  spaces  binding  upon 
the  suretj.  Swartsv.  BaUow,47IowtL,lSS;  8.  C.  29 
Am.  Rep.  470;  CUy  of  Chicago  v.  Qage,  95  III.  593;  S. 
C,  85  Am.  Rep.  182;  State  v.  Young,  23  Minn.  551; 
Drury  v.  Foster,  2  Wall.  14. 

The  true  foundation  of  the  rule  is  the  doctrine  of 
estoppel.  When  the  surety  intrusts  the  principal 
with  the  bond  signed  in  blank,  he  puts  it  in  the  power 
of  the  principal  to  makethe  instrument  an  apparently 
perfect  instrument  bj  filling  up  the  blanks.  Under 
this  view  of  the  matter  the  suretj  would  be  bound, 
although  the  principal  should  disregard  the  instmo- 
tions  of  the  suretj,  and  fill  in  a  larger  penal  sum.  etc. 
This  has  been  held.  BuUer  v.  United  States,  21  WaU. 
272;  CUy  of  Chicago  v.  Qage,  95  111.  182;  8.  C,  85  Am. 
Rep.  182. 

In  the  first  case  the  defense  was  that  the  surety 
signed  with  the  understanding  that  the  penaltj  to  be 
inserted  in  the  bond  was  to  be  $4,000.  The  principal 
inserted  as  the  penaltj  $15,000.  The  bond  was  not  to 
be  delivered  unless  filled  in  in  accordance  with  this 
understanding,  and  unless  other  sureties  were  ob- 
tained. It  would  appear  from  the  opinion  of  the 
court  holding  the  suretj  liable  that  the  obligee  knew 
that  the  bond  was  signed  In  blank.  The  court  eaj : 
'*  It  is  true  that  according  to  the  plea  this  authority 
was  accompanied  by  certain  private  understand ings 
between  the  parties  intended  to  limit  its  operations, 
but  it  was  apparently  unqualified.  Every  blank  space 
in  the  form  was  open.  To  all  appearances,  any  mim 
that  should  be  required  by  the  government  migJU  be  des- 
ignated as  the  petiatty/* 

If  as  appears  from  this  language  the  obligee  knew 
that  the  bond  was  signed  in  blank,  then  the  decision 
is  a  very  strong  authority  in  favor  of  the  protection  of 
obligees,  as  it  might  with  some  force  have  been  urged 
that  the  obligee,  knowing  the  blanks  were  in  the  bond 
when  the  surety  signed,  it  was  the  dutj  of  the  obligee 
to  inquire  what  amount  the  principal  had  authority 
to  insert  as  the  penalty.  Holding  that  this  is  not  no- 
tice of  any  restriction  upon  the  amount  of  penalty  to 
be  inserted,  is  the  case  of  City  of  Chicago  v.  Qage, 
The  action  was  upon  the  bond  of  a  city  treasurer.  De- 
fense :  that  the  surety  signed  with  the  understanding 
that  if  the  penalty  to  be  inserted  in  the  bond  exceeded 
a  certain  amount  he  was  not  to  be  bound.  The  pen- 
alty did  exceed  that  amount.  The  court,  assumed  in 
its  opinion  that  the  city  had  notice  of  the  fact 
that  the  bond  was  signed  in  blank  by  the  suretj,  and 
that  the  amount  of  the  penaltj  was  subsequentlj  in- 
serted, the  court  waiving  the  question  whether  no- 
tice to  certain  citj  officials  was  notice  to  the  citj.  The 
defense  was  held  bad,  the  court  sajing: 

** Appellees  claim  that  there  was  notice  here  on 
the  part  of  the  citj  of  the  secret  uu^rstanding  of  the 
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sureties,  or  one  of  tbem,  that  the  penalty  of  the  bond 
was  not  to  be  more  than  $860»000.  If  such  were  the 
faot«  we  would  agree  with  ihem  as  to  the  fatal  effect. 
The  disagreement  is  in  regard  to  what  facts  will  oon- 
stitate  SQch  notice.  It  is  claimed  that  the  notice  to 
Hotchklss,  the  oitj  cleric,  to  Holdeu,  the  alderman, 
and  to  Clyde,  the  clerk  in  the  office  of  the  corporation 
ooansel,  that  the  blanks  in  this  bond  were  filled  sub- 
seqoeutly  to  the  signing  of  the  bond  by  the  sureties, 
and  in  their  absence,  was  notice  to  the  city  of  such 
fact,  and  that  that  wonld  be  sufficient  notice  to  the 
city  of  the  secret  condition  upon  which  the  sureties 
signed  the  bond. 

*-  Waiving  the  question  whether  the  knowledge  of 
the  persons  named  of  such  signing  in  blank  and  subse- 
quent filling  of  the  blanks,  would  be  notice  of  snoh 
facts  to  the  common  council,  who  were  the  body  ap- 
pointed by  law  to  approve  and  accept  the  bond,  and 
thus  notice  to  the  city,  we  will  assume  that  it  would. 
But  we  cannot  then  assent  to  the  view  taken,  that  the 
knowledge  by  the  city  of  those  facts  affected  the  diy 
with  notice  of  the  secret  condition  upon  which  the 
sureties  signed  the  bond. 

"  The  position  taken  is  that  any  material  defect 
whatever  apparent  upon  the  face  of  the  bond  is  suffi- 
cient to  give  notice  of  the  actual  facts  respecting  the 
condition  of  the  execution  of  the  bond. 

'*  There  were  several  defects  here  apparent  upon  the 
face  of  the  bond,  but  no  one  of  them  that  we  can  see 
should  affect  the  obligee  with  notice  that  It  was  the 
understanding  of  the  sureties  that  the  penalty  of  the 
bond  was  not  to  be  more  than  |S260,000,  or  put  them 
upon  inquiry  on  the  subject  to  ascertain  whether  it 
was  not  to  be  any  larger  than  that.  Surely  the  lack 
of  a  date  in  the  bond  would  not  do  so ;  nor  the  ab- 
•enceof  the  names  of  the  sureties  in  the  body  of  the 
bond ;  nor  the  omission  of  the  name  of  the  office ;  and 
no  more  so,  as  we  conceive,  did  the  blank  in  the  bond 
for  the  penal  sum.  This  could  not  excite  suspicion  of 
there  having  been  a  limitation  of  the  amount  of  the 
penalty.  One  could  reasonably  be  led  to  infer  no  more 
from  It  than  that  as  by  the  law  the  amount  of  the 
penalty  was  to  be  fixed  by  the  common  council,  the 
penal  sum  had  been  left  blank,  to  be  filled  in  when 
the  common  council  should  have  determined  what  the 
amount  of  the  penalty  should  be.  Under  the  decis- 
ions, the  principal  obligor  had  an  apparent  implied 
authority  to  fill  up  the  blank,  and  the  blank  was  filled 
by  his  direction. 

**  The  obligee  was  justified  in  assuming,  and  acting 
apou  the  assumption,  that  Gage  really  possessed  the 
authority  with  which  he  was  apparently  clothed. 
Knowledge  of  the  unfilled  blank  for  the  penalty  was 
but  knowledge  of  the  implied  authority  to  fill  it;  and 
consequently  could  l>e  no  ground  of  suspicion  of  the 
lack  of  authority.  The  imperfection  upon  the  face  of 
the  bond  which  is  to  have  the  effect  of  the  notice  con- 
tended for  mu8t,a8  we  regard,  be  of  such  character,  that 
It  points  toward,  indicates  and  excites  suspicion  of  the 
particular  matter  of  defense  alleged  against  the  in- 
strument, and  as  an  ordinarily  prudent  roan,  to  put 
the  obligee  to  make  inquiry  as  to  the  existence  of  the 
very  thing  which  is  set  up  in  defeat  of  the  instrument, 
as  in  this  case,  the  condition  of  the  limitation  of  the 
penalty  to  $250,000.  All  of  the  cases  cited  by  the 
appellee's  counsel  are  cases  of  this  character.  All 
but  two  of  them  are  of  this  class,  namely :  where  in 
the  body  of  the  bond  several  persons  are  named  as  co- 
obligors,  and  It  is  signed  by  only  a  portion  of  the  per- 
sons named  in  the  bond  as  obligors,  and  it  was  set  up 
in  defense  to  the  bond  by  the  signers,  or  a  portion  of 
them, that  they  signed  the  bond  upon  the  condition  and 
agreement  that  all  or  certain  named  of  the  obligors  in 
the  bond  were  to  sign  it  before  delivery,  and  that  they 


had  not  done  so.  In  such  case  the  bonds  purported  to 
be  the  bonds  of  those  who  never  executed  them,  and 
indicated  on  their  face  that  they  had  not  been  com- 
pleted according  to  the  original  intention,  and 
properly  enough  the  obligees  were  held  to  be  put  upon 
inquiry  whether  those  who  had  signed  consented  to 
the  bonds  being  delivered  without  the  signatures  of 
the  others  who  were  named  as  co-obligors,  the  defect 
in  the  bond  indicating  on  the  face  of  the  Instrument 
the  very  thing  which  was  set  up  in  defeat  of  the  bond. 

"  Thus  it  will  be  seen  that  in  every  one  of  the  cases 
the  very  matter  of  exception  taken  to  the  validity  of 
the  bond  was  indicated  upon  the  face  thereof,  or  the 
circumstance  of  incompleteness  in  the  instrument 
pointed  at  and  indicated  on  the  face  of  the  bond  the 
existence  of  that  particular  secret  condition  or  agree- 
ment, which  was  set  up  as  attending  the  signing  of 
the  bond,  and  as  defeating  it. 

**  This  is  all  that  the  exhaustive  research  of  the  very 
able  counsel  for  appellees  has  produced  in  the  way  of 
authority  in  support  of  this  last  position,  that  a  de- 
fect In  a  bond  Is  notice,  and  we  do  not  consider  that 
the  authorities  at  all  meet  the  exigency  of  the  present 
case. 

*'Thepoint  in  this  respect  of  notice  Is  not  whether 
there  was  knowledge  of  the  existence  of  these  blanks 
unfilled,  but  whether  there  was  notice  of  this  secret 
understanding  in  regard  to  the  amount  of  the  penalty 
of  the  bond.  It  Is  in  reality  a  question  of  good  faith 
—whether  these  blanks  in  the  bond  indicated  the  ex- 
istence of  the  secret  understanding  as  to  the  amount 
of  the  penalty,  and  should  have  put  the  obligee  upon 
inquiry  whether  the  sureties  consented  to  the  delivery 
of  a  bond  with  a  larger  penalty  than  $250,000.  We  do 
not  think  such  a  circumstance  as  the  blanks  In  the 
bond  was  in  any  way  indicative  of  such  a  secret  un- 
derstanding, or  excited  any  suspicion  of  its  existence, 
or  put  the  obligee  upon  any  inquiry  as  to  such  an  un- 
derstanding, and  we  must  believe  the  obligee  acted  in 
entire  good  faith  in  taking  the  bond." 

This  case  is  correctly  decided.  Of  course  where  the 
blank  Is  filled  In  in  accordance  with  the  instructions 
or  under  a  general  authority,  the!knowledge  of  the  obli- 
gee that  the  bond  was  signed  In  blank  will  not  affect 
the  validity  of  the  bond.  County  of  Lee  v.  WeUing,  80 
N.  W.  Rep.  481,  and  the  two  cases  last  above  cited ; 
Minnesota  State  v.  Young,  28  Minn.  561. 

The  last  case  was  decided  on  the  ground  of  estoppel. 
It  was  urged  that  the  sureties  were  not  bound,  because 
they  did  not  know  that  there  was  any  blank  in  the 
bond  for  the  insertion  of  the  penalty.  This  argument 
was  thus  answered  by  the  court :  '*  Moreover  In  this 
case,  as  we  have  already  said,  the  board  had  a  right  to 
presume  that  the  sureties  knew  of  the  existence  of 
this  blank,  and  in  view  of  this  and  all  the  other  cir- 
cumstances of  the  case,  there  was  an  apparent  Implied 
authority  to  the  board  upon  which  they  had  a  right  to 
act,  and  having  thus  acted,  the  sureties  cannot  now  be 
heard  to  say  that  they  did  not  know  of  the  existence 
of  the  blank.  In  other  words,  they  are  now  estopped 
from  denying  the  existence  of  the  apparent  and  pre- 
sumptive state  of  facts,  which  they  by  their  conduct 
have  authorized  the  board  to  believe  and  act  upon.*' 

What  rules  are  settled  by  the  authorities  discussed  ? 
The  writer  deems  himself  warranted  in  stating  them 
as  follows : 

1.  A  surety  whe  signs  a  bond  on  condition  that  the 
same  shall  not  be  delivered  unless  others  execute  It, 
Is  nevertheless  bound,  although  the  bond  is  delivered 
by  the  principal  obligor  without  securing  the  required 
signatures,  provided  the  obligee  has  no  notice,  actual 
or  constructive,  of  the  condition. 

2.  If  the  obligee  has  actual  notice  of  the  condition, 
or  notice  of  facts  sufficient  to  put  him  upon  Inquiry 
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as  to  the  ezisteuoe  of  n  oonditiou,  the  surety  is  uot 
bound. 

3.  The  fact  that  the  name  of  the  person  appears  iu 
the  bond  who  has  not  siRned  the  bond  is  sufficient  to 
put  the  obligee  upon  inquiry  as  to  the  existence  of  the 
coiidiiioii,  and  the  surety  is  not  bound. 

4.  If  a  bond  signed  by  a  surety  has  in  the  body  of  it 
the  uHine  of  the  other  surety  who  has  to  sign,  and  the 
priiiciptil  obligor  before  delivery  erases  the  name,  the 
oi)ligHe  is  put  upon  Inquiry,  except  perhaps  In  a  case 
where  the  name  is  so  skillfully  erased  that  the  fact 
cannot  be  ascertained  by  a  careful  examination  of  the 
paper.  But  this  should  not  prejudice  the  surety.  This 
fourth  proposition  however  cannot  be  regarded  as 
fully  settled  by  authority,  but  it  is  oertaluly  supported 
by  principle. 

5  The  fact  that  the  word  '*  sureties  *'  is  In  a  bond, 
although  only  one  surety  has  signed  the  bond,  is  not 
sufficient  to  put  the  obligee  upon  inquiry,  when  no 
other  name  appears  in  the  body  of  the  bond. 

6.  The  fact  that  the  law  requires  two  or  more  sure- 
ties is  sufficient  notice  to  the  obligee  of  the  condition 
that  another  surety  shall  sign,  where  the  bond  is 
signed  by  only  one,  although  no  other  surety  is  named 
in  the  body  of  the  bond. 

7.  A  bond  cannot  be  delivered  by  the  surety  directly 
to  the  obligee  upon  any  condition  whatever,  for  the 
reason  that  it  cannot  be  delivered  to  the  obligee  in 
escrow.  Therefore  delivery  by  the  surety  to  the  obli- 
gee on  condition  that  another  surety  shall  sign,  makes 
the  bond  binding  upon  the  surety  who  does  sign, 
although  the  condition  is  never  fulfilled. 

8.  A  bond  can  be  delivered  to  the  principal  or  any 
other  co-obligor  in  escrow,  and  therefore  a  surety  can 
attach  a  condition  to  such  delivery  which  will  be  valid 
if  the  obligee  has  notice  of  it,  actual  or  construc- 
tive. 

9.  A  mere  promise  on  the  part  of  the  principal  obli- 
gor to  procure  other  signatures  is  uot  sufficient  to  ex- 
empt the  surety  from  liability,  although  the  obligee 
had  notice  of  it,  actual  or  constructive,  unless  such 
agreement  amounts  to  a  condition  that  the  bond  shall 
not  be  delivered  without  such  persons  signing.  How- 
ever, very  slight  evidence  seems  to  be  sufficient  to  sus- 
tain a  finding  that  there  was  a  condition,  and  the 
question  is  largely  a  question  of  fact. 

10.  Delivery  of  bond  to  third  party,  to  be  delivered 
to  the  obligee  on  the  performance  of  the  condition, 
will  not  protect  the  surety  if  the  bond  is  delivered  to 
the  obligee  by  the  principal  obligor,  and  the  obligee 
has  no  notice  of  the  fact  of  the  delivery  to  the  third 
person,  whether  knowledge  that  there  had  been  such 
delivery  to  a  third  party  would  be  sufficient  to  give 
the  obligee  constructive  notice  of  the  condition  is  not 
settled,  but  it  probably  would  be  sufficient. 

11.  Notice,  actual  or  constructive,  to  the  agent  of 
the  obligee,  whose  daty  it  is  to  approve  the  bond,  is 
notice  to  the  obligee.  But  tliis  was  held  not  to  be  the 
rule  where  the  agent  was  also  surety  on  the  bond,  and 
another  agent  of  the  obligee,  who  had  no  notice,  ap- 
proved the  bond.    Stevenson  ▼.  Bay  OUy^  26  Mich.  44. 

12.  Notice  to  the  nominal  obligor  is  sufficient  to  bind 
all  who  sue  upon  the  bond,  either  In  the  name  of  such 
obligee  for  their  own  use,  or  In  their  own  names  where 
the  statute  authorizes  the  suit  to  be  so  brought. 

13.  Notice  to  any  agent  of  the  obligee  is  not  suffi- 
cient. He  must  be  charged  with  some  duty  with  re- 
spect to  the  bond. 

14.  Surety  who  signs  a  bond  with  blank  spaces  in 
the  body  is  bound,  although  the  principal  obligor  fills 
in  the  blanks  In  defiance  of  the  conditions  on  which 
the  surety  signed  and  the  surety  expressly  provided 
that  he  should  not  in  that  case  be  bound.  Some  cases 
hold  that  express  authority  by  parol  will  not  render 


the  surety  liable,  although  the  blanks  are  filled  in  so- 
cording  to  such  authority  and  in  harmouy  with  the 
ooudition. 

16.  Knowledge  by  obligee,  that  surety  Binned  the 
bond  with  blanks  in  it,  will  not  exonerate  the  norety, 
though  the  conditions  as  to  filling  In  the  spaces  are 
uot  complied  with. 

16.  Express  authority  to  fill  in  the  blanks  is  not  nec- 
essary.   It  may  be  implied  from  the  circumstances. 

17.  The  fact  that  the  name  of  a  surety,  as  signed,  ii 
erased  from  the  bond  is  sufficient  to  put  the  ubUfsee 
upon  inquiry  as  to  a  condition  that  such  sorely 
should  sign. 

18.  The  law  will  Imply  a  condition  that  another 
surety  or  the  principal  obligor  was  to  sign,  when  hii 
name  appears  in  the  body  of  the  instrument.  This 
presumption  would  be  rebutted  if  it  appeared  tbatsll 
the  parties  delivered  the  bond  without  disclosing  any 
such  condition,  but  It  is  doubtful  if  a  delivery  by 
part  would  be  sufficient  to  rebut  such  presumption, 
except  as  against  themselves.  As  to  all  who  delivered 
the  obligation  without  stating  the  condition,  the  ex- 
istence of  a  name  In  a  bond  not  signed  thereto  would 
not  be  notice  of  the  conditloi:!  that  such  person  was  to 
execute  the  bond. 

19.  If  the  law  requires  the  principal  to  sign  the  bond, 
his  failure  to  do  so  will  discharge  the  sureties,  anleii 
posssibly  in  case  they  waived  h^  signing  it.  Some 
cases  hold  absolutely  that  he  must  1|ign  it. 

20.  If  the  law  requires  the  prlnclpaiL  to  execute  the 
bond,  the  obligee  takes  with  notice  o^|be  conditioo, 
created  by  the  law,  that  he  must  sign,  aW  the  sure- 
ties are  not  liable  in  case  he  does  not  slgnll^  Of  coarse 
if  the  principal  is  named  in  the  bond,  thi^is  uotioe 
the  same  as  in  the  case  of  a  surety. 

21.  Whether  in  case  a  signature  is  forgedkthe  sur- 
ety is  liable  is  perhaps  uot  settled.  On  pri/|piple  b6 
should  be.    Some  cases  hold  the  contrary.       ^ 

22.  But  it  has  been  held  that  where  snreti^  *^8^* 
assuming  that  others  whose  names  are  slgitf  <u« 
bound,  and  it  transpires  that  for  some  reasoifAhey 
are  not  liable,  the  sureties  who  subsequently  liu<^ 
on  the  faith  of  their  liability  will  not  be  held.  '^^ 
are  cases  where  the  bond  has  been  actually  slgn^^ 
other  sureties,  but  they  are  not  bound  because  of  W^ 
sequent  alteration  of  the  instrument,  or  for  some  W*^ 
reason.  But  where  the  bond  is  never  iu  fact  si^ 
by  the  surety  by  whom  it  purports  to  be  signed[V 
his  signature  has  been  forged  thereto,  then  the  siT 
ties  subsequently  signing  should  perhaps  be  held  ^ 
the  ground  that  they  take  the  risk  of  the  signatil 
being  genuine.  But  should  they  not  also  take  q 
risk  of  the  surety,  whose  name  is  in  fact  signed,  l>eii 
bound  7 

The  liability  of  the  surety  when  conditions  are 
complied  with,  and  when  blanks  are  filled  iu, 
fiance  of  instructions,  rests  upon  estoppel.    Yet  many 
of  the  cases  go  upon  the  theory  of  agency.     This  Ie 
illogical.    The  principal  obligor  to  whom  the  8uret3 
intrusts  the  bond  is  at  most  only  a  special  agen; 
with  restricted  powers.    He  is  to  deliver  the  bond 
certain  conditions.    They  are  not  performed, 
say  these  cases,  the  surety  Is  bound.    The  Ir 
the  grave-digger  is  preferable.    It  is  only  a  non  ^ 
tut.    But  this  deduction  is  exactly  the  reverse  oi 
sound  conclusion  from  these  premises.    The  euri 
not  bound;  but  he  is  not  allowed  to  ahow  the  I 
upon  which  his  exemption  from  liability  resta.     \ 
great  mediator  between  justice  and  the  lutefn^it'^ 
legalprinciples— equitable  estoppel— seals  his  \\\     ' 
if  he  speaks,  makes  deaf  the  ear  of  the  court  to  i 
defense. 

Guy  C.  H.  Coi 

Gband  Forks,  Dakota. 
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JURISDICTION  OF  FEDERAL  COURTS -IN- 
JUNCTION  TO  MUNICIPAL  OFFICERS. 

8UPBEME  COURT  OF  THE  UNITED  STATES.  JAN.  0, 1888. 

In  rb  Sawybr. 
A  Circuit  Court  issued  an  injunctioii  to  restrain  the  city  au- 
thorities of  Lincoln »  Nebraska,  from  proceedings  to  re- 
move a  police  judge  from  oflSce.  ^eld,that  the  court, 
sitting  in  equity,  had  no  jurisdiction  or  power  over  the 
matter  to  try  and  determine  itself,  nor  to  restrain  by  in- 
junction the  tribunals  of  the  State  or  dty  from  trying 
and  determining  it,  and  any  decree  or  order  made  therein 
was  void;  and  this  is  so,  whether  the  proceeding  of  the 
dty  authorities  be  regarded  as  criminal  or  ciril,  judid&l 
or  administratiTe. 

PETITION  for  writ  of  hdbeag  corpus,  in  behalf  of 
the  mayor  and  eleven  members  of  the  city  oounoil 
of  the  city  of  Lincoln,  In  the  State  of  Nebraska,  de- 
tained and  imprisoned  In  the  jail  at  Omaha  in  that 
State  by  the  marshal  of  the  United  States  for  the 
district  of  Nebraska,  under  an  order  of  attaobment 
for  contempt,  made  by  the  Cirouit  Ck>Qrt  of  the 
United  States  for  that  district. 

O.  M,  Lambertson,  for  petitioners. 

X.  C.  Burtt  In  opposition. 

Gbat,  J.    The  question  presented  by  this  petition 
of   the  mayor  and  counoilmen   of  the  city  of  Lin- 
coln for  a  writ  of  habeas  corpus  is  whether  it  was 
within  the  jurisdiction  and  authority  of  the  Circuit 
Court   of  the  United  States,  sitting  as  a  court  of 
equity,  to  make  the  order  under  which  the  petitioners 
are  held  by  the  marshal.    Under  the  Constitution  and 
laws  of  the  United  States,  the  distinction  between 
common  law  and  equity,  as  existing  In  England  at  the 
time  of  the  separation  of  the  two  countries,  has  been 
maintained,  although  both  jurisdictions  are  vested  in 
the  same  courts.    Fenn  v.  Holme,  21  How.  481,  484- 
487;  Thompson  v.  JBaUrood  Co.,  6  Wall.  184;  ^Heiiie  v. 
Letfte  ComWs,  19  Id.  066.    The  office  and  jurisdiction 
of  a  court  of  equity,  unless  enlarged  by  express  stat- 
ute, are  limited  to  the  protection  of  rights  of  property. 
It  has  no  jurisdiction  over  the  prosecution,  the  pun- 
fatameut,  or  the  pardon  of  crimes  or  misdemeanors,  or 
oyer  the  appointment  and  removal  of  public  officers. 
To  assume  such  a  jurisdiction,  or  to  sustain  a  bill  in 
equity  to  restrain  or  relieve  'against  proceedings  for 
the  punishment  of  offenses,  or  for  the  removal  of  pub- 
lic officers,  is  to  invade  the  domain  of  the  courts  of 
common  law,  or  of  the  executive  and  administrative 
department   of   the  government.     Any  jurisdiction 
over  criminal   matters   that  the  English  Court  of 
Clianoery  ever  had  became  ol>8olete  long  ago,  except 
mm  Incidental  to  its  peculiar  jurisdiction  for  the  pro- 
tection of  infants,  or  under  its  authority  to  issue  writs 
of  fiabeas  corptis  for  the  discbarge  of  persons  unlaw- 
fally  Imprisoned.    2  Hale  P.  C.  147;  Gee  v.  PHtchard, 
2    Swanst.  402,418;  1  Spenoe  Eq.  Jur.  689,  600;  ^t- 
lomef/'Gen^ol  v.  Insurance  Co.,  2  Johns.  Ch.  871,  878. 
from  long  before  the  declaration  of  Independence, 
it   lias  been  settled  in  England  that  a  bill  to  stay 
criminal  proceedings  is  not  within  the  jurisdiction  of 
tlio  Court  of  Chancery,  whether  those  proceedings  are 
by  indictment  or  by  summary  process.    Lord  Chief 
Jofltice   Holt,  in  declining,   upon  a  motion   in  the 
Qaeen*s  Bench  for  an  attachment  against  an  attorney 
for  professional  misconduct,  to  make  it  a  part  of  the 
rale  to  show  cause  that  he  should  not  move  for  an  in- 
junction in  chancery  in  the  mean  time  said:    *'dure, 
ebsiUoeTy  would  not  grant  an  injunction  in  a  criminal 
msitter  under  examination  in  this  court;  and  if  they 
^id,  this  court  would  break  It,  and  protect  any  that 
woold  proceed  in  contempt  of  it."    Holderstc^e  v. 


Saunders,  Holt,  186 ;  6  Mod.  16.  Lord  Chancellor  Hard- 
wioke,  while  exercising  the  power  of  the  Court  of  Chan- 
cery, Incidental  to  the  disposition  of  a  case  pending  be- 
fore it,  of  restraining  a  plaintiff  who  had,  by  his  bill, 
submitted  his  rights  to  its  determination,  from  pro- 
ceeding as  to  the  same  matter  before  another  tribunal, 
either  by  indictment  or  by  aotion,asaerted  in  the  strong- 
est terms  the  want  of  any  power  or  jurisdiction  to  en- 
tertain a  bill  for  an  injunction  to  stay  criminal  pro- 
ceedings, saying:  "This  court  has  not  originally  and 
strictly  any  restraining  power  over  criminal  prosecu- 
tions; '*  and  again :  "  This  court  has  no  jurisdiction 
to  grant  an  Injunction  to  stay  proceedings  on  a 
mandamus,  nor  to  an  Indictment,  nor  to  an  informa- 
tion, nor  to  a  writ  of  prohibition,  that  I  know  of.** 
Mayor,  etc.,  v.  PiUctngtony  2  Atk.  802;  9  Mod.  278; 
Montc^fue  v.  Dudman,  2  Yes.  Sr.  896,  898.  The  modern 
decisions  in  England,  by  eminent  equity  judges,  con- 
cur in  holding  that  a  court  t>f  chancery  has  no 
power  to  restrain  criminal  proceedings,  unless  they 
are  instituted  by  a  party  to  a  suit  already  pending 
before  It,  and  to  try  the  same  right  that  is  in  issue 
there.  Attorney  Oenercd  v.  Cleaver,  18  Ves.  211,  220; 
Turner  v.  Turner,  15  Jur.  218;  SauU  v.  Browne,  10  Ch. 
App.  64;  Kerr  v.  Prestoii,  6  Ch.  Div.  463.  Mr.  Justice 
Story,  In  bis  Commentaries  on  Equity  Jurisprudence, 
affirms  the  same  doctrine.  2  Story  Eq.  Jur.,  9  898. 
And  in  the  American  courts,  so  far  as  we  are  in- 
formed, it  has  been  strictly  and  uniformly  upheld, 
and  has  been  applied  alike  whether  the  prosecutions 
or  arrests  sought  to  be  restrained  arose  under  stat- 
utes of  the  State,  or  under  municipal  ordinances. 
West  v.  Mayor,  etc.,  10  Paige,  630;  Davis  v.  American 
Soc,  76  N.  Y.  862;  Tyler  v.  Bamersley,  44  Conn.  419, 
422;  Stuart  y.  Board  SupWs,  83  lU.  841;  Devron  v.  First 
Municipality,  4  La.  Ann.  11;  Levy  v.  Shreveport^  27  Id. 
620;  Moses  v.  Mayor,  etc.,  52  Ala.  198;  Oault  v.  WaUis, 
58Ga.  675;  Phillips  v.  Mayor,  etc.,  ei  id.  886;  Cofien 
V.  Goldsboro  Corners,  77  N.  C.  2;  0«  Co.  v.  LitUe 
Rock,  89  Ark.  412;  Spirik  v.  Francis,  19  Fed.  Rep.  670, 
and  20  Id.  567:  Suess  v.  Noble,  81  id.  855. 

It  is  equally  well  settled  that  a  court  of  equity  has 
no  jurisdiction  over  the  appointment  and  removal  of 
public  officers,  whether  the  power  of  removal  is 
vested,  as  well  as  that  of  appointment,  in  executive 
or  administrative  boards  or  officers,  or  is  intrusted  to 
a  judicial  tribunal.  The  jurisdiction  to  determine 
the  title  to  a  public  office  belongs  exclusively  to  the 
courts  of  law,  and  is  exercised  either  by  certiorari, 
error  or  appeal,  or  by  mandamus,  prohibition,  quo 
toarranto,  or  information  in  the  nature  of  a  writ  of 
quo  toarranto,  accord! ug  to  the  circumstances  of  the 
case,  and  the  mode  of  procedure  established  by  the 
common  law  or  by  statute. 

No  English  ca8e  has  been  found  of  a  bill  for  an  in- 
junction to  restrain  the  appointment  or  removal  of  a 
municipal  officer.  But  an  information  in  the  C/Ourt 
of  Chancery  for  the  regulation  of  Harrow  school, 
within  Its  undoubted  jurisdiction  over  public  chari- 
ties, was  dismissed  so  far  as  It  sought  a  removal  of 
governors  unlawfully  elected,  Sir  William  Grant  say- 
ing: **This  court,  I  apprehend,  has  no  jurisdiction 
with  regard  either  to  the  election  or  the  amotion  of 
corporators  of  any  description.*'  Attomey-Oeneral  v. 
Clarendon,  17  Ves.  491.  498. 

In  the  courts  of  the  several  States,  the  power  of  a 
court  of  equity  to  restrain  by  injunction  the  removal 
of  a  municipal  officer  has  been  denied  in  many  well- 
considered  cases. 

Upon  a  bill  in  equity  In  the  Court  of  Chancery  of 
the  State  of  New  York  by  a  lawfully  appointed  in- 
spector of  flour,  charging  that  he  had  been  ousted  of 
his  office  by  one  unlawfully  appointed  in  his  stead  by 
the  governor,  and  that  the  new  appointee  was  insol- 
vent, and  praying  for  an  injuncthu)^  a  receiver  a'*'* 
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an  aooouiit  of  fees,  until  the  plaiutifiTs  title  to  the 
office  ouuld  be  tried  at  law.  Vice-Cbaiioellor  MoCouu 
said:  '* This  oourt  may  not  have  jurisdiction  to  de- 
termiDe  that  question,  so  as  to  render  a  judgment  or 
a  decree  of  uuster  of  the  office;"  but  he  overruled  a 
demurrer,  upon  the  ground  that  the  bill  showed  a 
prima  facie  title  in  the  plaintiff.  Taypen  v.  Qray^  3 
Edw.  Ch.  450.  On  appeal.  Chancellor  Walworth  re- 
vei-sed  the  decree,  ''  upon  the  ground  that  at  the  time 
of  the  filing  of  this  bill  the  Court  of  Chancery  had  no 
jurisdiction  or  power  to  afford  him  any  relief."  9 
Paige.  607.  509,  512.  And  the  chancellor's  decree  was 
unanimously  affirmed  by  the  court  of  errors,  upon 
Chief  Justice  Nelson's  statement  that  he  concurred 
with  the  chancellor  respecting  the  jurisdiction  of 
courts  of  equity  in  cases  of  this  kind.    7  Hill,  259. 

The  Supreme  Court  of  Pennsylvania  has  decided 
that  an  injunction  cannot  be  granted  to  restrain  a 
municipal  officer  fsom  exercising  an  office  which  be 
has  vacated  by  accepting  another  office,  or  from 
entering  upon  an  office  under  an  appointment  by  a 
town  council,  alleged  to  be  illegal;  but  that  the  only 
remedy  in  either  case  is  at  law  by  quo  warranto, 
Hagnerv.  Heyberger,  7  Watts  &  8.  104;  Updegraffs. 
Crana,  47  Penu.  St.  108. 

The  Supreme  Court  of  Iowa,  in  a  careful  opinion 
delivered  by  Judge  Dillon,  has  adjudged  that  the 
right  to  a  municipal  office  cannot  be  determined  in 
equity  upon  an  original  bill  for  an  injunction. 
Cochran  v.  MoCUary^  22  Iowa,  75. 

In  Delahanty  v.  Warner,  75  111.  185,  it  was  decided 
that  a  court  of  chancery  had  no  jurisdiction  to 
entertain  a  bill  for  an  injunction  to  restrain  the 
mayor  and  aldermen  of  a  city  from  unlawfully  re- 
moving the  plaintiff  from  the  office  of  superintendent 
of  streets,  and  appointing  a  successor;  bnt  that  the 
remedy  was  at  law  by  quo  ujarrauto  or  mandamus. 
In  Sheridan  v.  Colvin,  78  111.  237,  it  was  held  that  a 
court  of  chancery  had  no  jurisdiction  to  restrain  by 
injunction  a  city  council  from  passing  an  ordinance 
unlawfully  abolishing  the  office  of  commissioner  of 
police;  and  the  court,  repeating  in  a  great  part  the 
opening  propositions  of  Kerr  on  Injunctions,  said : 
**  It  is  elementary  law  that  the  subject-matter  of  the 
jurisdiction  of  a  court  of  chancery  is  civil  property. 
The  court  Is  conversant  only  with  questions  of  prop- 
erty and  the  maintenance  of  civil  rights.  Injury  to 
property,  whether  actual  or  prospective,  is  the  founda- 
tion on  which  the  jurisdiction  rests.  The  court  has 
no  jurisdiction  in  matters  merely  criminal  or  merely 
immoral,  which  do  not  affect  any  right  to  property; 
nor  do  matters  of  a  political  nature  come  within  the 
jurisdiction  of  the  Court  of  Chancery ;  nor  has  the 
Court  of  Chancery  jurisdiction  to  interfere  with  the 
duties  of  any  department  of  government,  except  un- 
der special  circumstances,  and  when  necessary  for 
the  protection  of  rights  of  property."  78  111.  247. 
Upon  lilce  grounds  it  was  adjudged  in  Dickey  v.  Heed, 
78  111.  261,  that  a  court  of  chancery  had  no  power  to  re- 
strain by  injunction  a  board  of  commissioners  from 
canvassing  the  results  of  an  election ;  and  that  orders 
granting  such  an  injunction,  and  adjudging  the  com- 
missioners guilty  of  contempt  for  disregarding  it, 
were  wholly  void.  And  in  Harris  v.  Schryock,  82  III. 
119,  the  court,  in  accordance  with  its  previous  de- 
cisions, held  that  the  power  to  hold  an  election  was 
political,  and  not  judicial,  and  therefore  a  court  of 
equity  had  no  authority  to  restrain  officers  from  exer- 
cising that  power. 

Similar  decisions  have  been  made,  upon  full  con- 
sideration, by  the  Supreme  Court  of  Alabama,  over- 
ruling its  own  prior  decisions  to  the  contrary.  Beebe 
V.  Rohinsot^  52  Ala.  66:  Moulton  v.  Reid,  54  Id.  320. 

The  statutes  of  Nebraska  contain  special  provisions 
fM  to  the  removal  of  officers  of  a  county  or  of  a  city. 


*' All  county  officers,  including  justices  of  the  peace, 
may  be  cliarged,  tried  and  removed  from  office  for 
official  misdemeanors  "  of  certain  kinds,  by  the  board 
of  county  commissioners,  upon  the  charge  of  any 
person.  '*The  proceedings  shall  be  as  nearly  like 
those  in  other  actions  as  the  nature  of  the  case  admits, 
excepting  where  otherwise  provided  in  this  chapter." 
*'  The  complaint  shall  be  by  an  accuser  against  the 
accused,  and  shall  contain  the  charges  with  the  neces- 
sary specifications  under  them,  and  be  verified  by  the 
affidavit  of  any  elector  of  the  State  that  he  believes 
the  charges  to  be  true.''  No  formal  answer  or  replica- 
tion is  required,  **  but  if  there  be  an  answer  and  re- 
ply, the  provisions  of  this  [the?]  statute  relating  to 
pleadings  in  actions  shall  apply."  *'  The  questions  of 
fact  shall  be  tried  as  in  other  actions,  and  if  the  ac- 
cused is  found  guilty,  judgment  shall  be  entered  re- 
moving the  officer  from  his  office,  and  declaring  the 
latter  vacant,  and  the  clerk  shall  enter  a  copy  of  the 
judgment  in  the  election  book."  Neb.  Comp.  Stat., 
chap.  18,  art.  2,  $7.  The  nature  of  this  proceeding  before 
county  commissioners  has  been  the  subject  of  several 
decisions  by  the  Supreme  Court  of  the  State.  In  the 
earliest  one  the  oourt  declared,  *'The  proceeding  is 
quasi  criminal  in  its  nature,  and  the  incumbent  un- 
doubtedly may  be  required  to  appear  without  delay, 
and  show  cause  why  he  should  not  be  removed.  But 
questions  of  fact  must  be  tried  as  in  other  actions, 
and  are  subject  to  review  on  error.  The  right  to  a 
trial  upon  distinct  and  specific  charges  is  secured  to 
every  one  thus  charged  with  an  offense  for  which  he 
is  liable  to  be  removed  from  office."  **  Neither  is  it 
sufficient  for  the  board  to  declare  and  resolve  that  the 
office  is  vacant.  There  must  be  a  judgment  of  ouster 
against  the  incumbent.'*  State  v.  .Sheldon^  10  Neb. 
452,  456.  The  authority  conferred  upon  county  com- 
missioners to  remove  county  officers  has  since  been 
held  not  to  be  an  exercise  of  strictly  judicial  power, 
Within  the  meaning  of  that  provision  of  the  Constitu- 
tion of  Nebraska  which  requires  that  *'the  judicial 
power  of  this  State  shall  be  vested  in  a  Supreme 
Court,  District  Courts."  and  other  courts  and  magis- 
trates therein  enumerated.  Const.  Neb.,  art.  6,  9  1 ; 
StaU  V.  Oleaon,  15  Neb.  247.  But  it  has  always  been 
considered  as  so  far  judicial  in  its  nature  that  tlie 
order  of  the  county  commissioners  may  be  reviewed 
on  error  in  the  District  Court  of  the  county,  and 
ultimately  in  the  Supreme  Court  of  the  State.  State 
V.  Sheldon,  above  cited;  Minkler  v.  StaU,  14  Neb.  181 ; 
StaU  V.  Meeker,  19  id.  444,  448.  See  also  RaUroad  v. 
Washington  Co.,  3  id.  30,  41;  Code  Civil  Proc.  Neb., 
§$  580-584.  599;  Crim.  Code  (ed.  1885).  §  572. 

This  view  does  not  substantially  differ  from  that 
taken  in  other  States,  where  similar  orders  have  been 
reviewed  by  writ  of  ceHiorari,  as  proceedings  of  an 
inferior  tribunal  or  board  of  officers,  not  commissioned 
as  judges,  yet  acting  judicially,  and  not  according  to 
the  course  of  the  common  law.  Charles  v.  Mayor,  etc, 
27  N.  J.  Law,  203;  People  v.  Fire  Com  Vs.  73  N.  Y. 
445;  Donahue  v.  County  of  Will,  100  111.  94. 

In  Nebraska,  as  elsewhere,  the  validity  of  the  re- 
moval of  a  public  officer,  and  the  title  of  the  person 
removed,  or  of  a  new  appointee  to  the  office,  may  be 
tried  by  quo  toarranto  or  mandamus.  Comp.  Stat.  Neb., 
chap.  19,  9S  13.  24;  id.  chap.  71;  Code  Civil  Proc.  S$  645, 
704;  Coses  of  Sheldon,  Oleson  and  Meeker,  above 
cited;  Queen  v.  Saddlers'  Co.,  10  H.  L.  Cas.  404;  Os- 
good V.  Nelson,  L.  R.,  5  H.  L.  636. 

The  provisions  of  the  statutes  of  Nebraska  as  to  the 
removal  of  officers  of  cities  of  the  first  class  (of  wh  icli 
the  city  of  Lincoln  is  one)  are  more  general,  simply- 
conferring  upon  the  mayor  and  council  **  power  to 
pass  any  and  all  ordinances  not  repugnant  to  the 
Constitution  and  laws  of  the  State;  and  such  ordi- 
nances to  alter,  modify  or  repeal;  ^<-and  '*  to  provide 
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for  remoTlng  officers  of  the  oitj  for  inisoouduot;"  and 
to  fill  auj  vaoauoy  ooourriiig  in  the  office  of  police 
judfce  or  other  elective  office  bj  appoiiitmeut  bj  the 
mayor,  with  the  assent  of  the  council.  Comp.  Stat. 
Neb.,  chap.  13,  §9 11, 16;  Star  1887,  chap.  11,  §§8,68, 114. 

The  original  ordinance  of  the  city  oooncil  of  Lin- 
coln, made  part  of  the  record,  appears  to  have  been 
framed  with  the  object  that  the  rules  established  bj 
statute  for  conducting  proceedings  for  the  removal  of 
county  officers  should  be  substantially  followed  in  the 
removal  of  citj  officers  elected  by  the  people.  After 
ordaining  that  whenever  any  such  officer  **  shall  be 
guilty  of  any  willful  misconduct  or  malfeasance  in 
office,  he  may  be  removed  by  a  vote  of  two- thirds  of 
all  the  members  elected  to  the  council,"  it  provides 
that  no  such  officer  shall  De  removed  unless  **  charges 
in  writing,  specifying  the  misconduct  or  nature  of  the 
malfeasance,  signed  by  the  complainant,  and  giving 
the  name  of  at  least  one  witness  besides  the  complain, 
ant  to  support  such  charges,  shall  be  flled  with  the 
city  clerk,  president  of  the  council  or  mayor,'*  and  be 
read  at  a  regular  meeting  of  the  council ;  and  a  certi- 
fied copy  thereof,  with  a  notice  to  show  cause  against 
the  removal,  be  served  upon  the  officer  five  days  before 
the  next  meeting;  that  if  he  does  not  then  appear,  and 
file  a  denial  in  writing,  **  the  said  charge  and  specifica- 
tions shiill  be  taken  as  true,  and  the  council  shall  de- 
clare the  office  vacant;"  but  If  he  does,  the  council 
shall  adjourn  to  some  day  for  his  trial ;  "and  if  upon  the 
trial  of  said  officer  said  council  shall  be  satisfied  that 
he  is  guilty  of  any  misconduct  willfully  or  malfeas- 
ance in  office,  they  shall  cause  such  finding  to  be  en- 
tered upon  their  minutes,  and  shall  declare  said  office 
vacant,  and  shall  proceed  at  once  to  fill  such  vacancy 
in  the  manner  provided  by  statute  and  ordinance;'* 
and  that  all  proceedings  and  notices  in  the  matter  of 
such  charges  may  be  served  by  the  city  marshal  or  by 
a  policeman,  and  the  "  service  and  return  shall  be  in 
the  manner  provided  by  law  for  the  service  of  sum- 
monses in  justices'  courts.  The  only  material  change 
made  in  that  ordinance  by  the  ordinance  of  August 
24th  is  that  the  trial  of  the  officer  and  the  finding  of 
his  guilt,  may  be  either  by  the  whole  council  or  by  a 
'*  committee  of  the  council  to  whom  such  charges 
shall  have  been  referred."  In  either  case  the  finding 
is  to  l>e  entered  upon  the  minutes  of  the  council, 
''  and  the  council  shall  declare  the  said  office  vacant 
and  the  said  officer  removed  therefrom,"  and  certify 
the  fact  to  the  mayor,  whereupon  the  vacancy  shall 
be  filled  by  appointment  by  the  mayor,  with  the  as- 
sent of  the  council. 

The  whole  object  of  the  bill  in  equity  filed  by  Par- 
sons, the  police  judge  of  the  city  of  Lincoln,  against 
the  mayor  and  counoilmen  of  the  city,  upon  which 
the  Circuit  Court  of  the  United  States  made  the  order 
for  the  disregard  of  which  they  are  in  custody,  is  to 
prevent  his  removal  from  the  office  of  police  judge. 
No  question  of  property  is  suggested  in  the  allegations 
of  matters  of  fact  in  the  bill,  or  would  be  involved  in 
any  decree  that  the  court  could  make  thereon.  The 
case  stated  In  the  bill  is  that  charges  in  writing 
against  Parsons  for  appropriating  to  his  own  use 
moneys  of  the  city  were  filed,  as  required  by  the 
original  ordinance,  by  Sheedy  and  Saunders  (Hyatt, 
not  otherwise  named  in  those  charges,  would  seem  to 
have  signed  them  as  the  additional  witness  required 
by  that  ordinance);  that  the  charges  were  referred  by 
the  mayor  to  a  committee  of  three  members  of  the 
council;  that  upon  the  notice  to  the  accused,  and  his 
appearance  before  that  committee,  he  objected  that 
the  committee  had  no  authority  to  try  the  foharges, 
and  the  committee  so  reported  to  the  council;  that 
thereupon  Sheedy  and  Saunders  procured  the  passage 
of  the  amended  ordinance,  giving  a  committee,  in- 
stead of  the  whole  council,  power  to  try  the  charges, 


and  report  its  finding  to  the  council;  that  after  the 
passage  of  this  ordinance,  and  against  his  protest,  the 
committee  resumed  the  trial,  and  In  order  to  favor 
and  protect  his  accusers,  and  fraudulently  to  obtain 
his  removal  from  office,  made  a  report  to  the  city 
council,  falsely  stating  that  they  reported  all  the  evi- 
dence, and  fraudulently  suppressing  a  book  which  he 
had  offered  in  evidence,  and  finding  him  guilty,  and 
recommending  that  his  office  be  declared  vacant,  and 
be  filled  by  the  appointment  of  some  other  person ; 
and  that  the  mayor  and  citycouncil  set  the  matter  down 
for  final  vote  at  a  future  day  named,  and  threatened 
and  declared  that  they  would  then,  without  hearing  or 
reading  the  evidence  taken  before  the  committee,  de- 
clare the  office  vacant,.and  appoint  another  person  to  fill 
it.  The  bill  prays  for  an  injunction  to  restrain  the 
mayor  and  oouncilmen  of  the  city  of  I4ncoln  from 
proceeding  any  further  with  the  charges  against  Par- 
sons, or  taking  any  vote  on  the  report  of  the  commit- 
tee, or  declaring  the  office  of  police  judge  vacant,  or 
appointing  any  person  to  fill  that  office. 

The  matters  of  law  suggested  in  the  bill  aa  grounds 
for  the  intervention  of  the  Circuit  Court  are  that  the 
amended  ordinance  was  an  ex  post  facto  law,  and  that 
all  the  proceedings  of  the  city  council  and  its  com- 
mittee, as  well  as  both  ordinances,  were  illegal 
and  void,  and  in  confiict  with  and  violative  of  those 
articles  of  the  Constitution  of  the  United  States 
which  provide  that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law ; 
that  in  aU  crimiufd  prosecutions  the  accused  shall  en- 
joy the  right  to  a  speedy  and  public  trial  by  an  im- 
partial jury  of  the  State  and  district  where  the  crime 
shall  have  been  committed,  and  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  that 
no  State  shall  pass  any  ex  post  facto  law,  or  deprive 
any  person  of  life,  liberty  or  property  without  due 
process  of  law,  or  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

The  fifth  and  sixth  amendments  to  the  Constitu- 
tion of  the  United  States,  which  provide  that  no  per- 
son shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  and  secure  to  the  accused  in 
criminal  prosecutions  trial  by  jury,  and  compulsory 
process  for  obtaining  witnesses  in  his  favor,  apply  to 
the  United  States  only,  and  not  to  laws  or  proceedings 
under  the  authority  of  a  State  (Spies  v.  Illinois^  123 
U.  S.  131,  8  Sup.  Ct.  Rep.  21) ;  and  that  provision  of 
the  Constitution  which  prohibits  any  State  to  pass  ex 
post /acto  laws  applies  only  to  legislation  concerning 
crimes.  Calder  v.  B\UU  3  Dall.  886.  If  the  ordinances 
and  proceedings  of  the  city  council  are  in  the  nature 
of  civil,  as  distinguished  from  criminal  proceedings,the 
only  possible  ground  therefore  for  the  interposition  of 
the  courts  of  the  United  States  in  any  form  is  that 
Parsons,  if  removed  from  the  office  of  police  judge, 
will  be  deprived  by  the  State  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  in  violation  of  the 
fourteenth  amendment  of  the  Constitution,  or  that 
the  State  has  denied  him  the  equal  protection  of  the 
laws,  secured  by  that  atnendment. 

It  has  been  condended  by  both  parties  in  argument, 
that  the  proceeding  of  the  city  council  for  the  removal 
of  Parsons  upon  the  charges  filed  against  him  is  in  the 
nature  of  a  criminal  proceeding;  and  that  view 
derives  some  support  from  the  judgment  of  the 
Supreme  Court  of  Nebraska  in  State  v.  Sheldoth  10 
Neb.  452,  456,  before  cited.  But  if  the  proceed- 
ing is  of  a  criminal  nature,  it  is  quite  clear,  for  the 
reasons  and  upon  the  authorities  set  forth  in  the 
earlier  part  of  this  opinion,  that  the  case  stated  in  the 
bill  is  wholly  without  the  jurisdiction  of  any  court  of 
equity.  If  those  proceedings  are  not  to  be  considered 
as  criminal  or  quasi  criminal,  yet  if  by  reason  of  their 
form  and  object,  and  of  the  act^f  the  legislature  and 
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decisions  of  the  courts  of  Nebraska  as  to  the  appellate 
juriadictiou  exercised  in  such  cases  bj  the  Judicial 
power  of  the  State,  they  are  to  be  considered  as  pro- 
ceedings in  a  court  of  the  State  (of  which  we  express 
no  decisive  opinion),  the  restraining  order  of  the 
Cironit  Court  was  void,  because  in  direct  coutra^en- 
tion  of  ehe  peremptory  enactment  of  Congress,  that  the 
writ  of  injunction  shall  not  be  granted  by  any  court  of 
the  United  States  to  stay  proceediugs  in  any  court  of 
a  State,  except  when  authorized  by  a  bankrupt  act. 
Act  March  2, 1798.  chap.  22. 8  5  (1  St.  885) ;  Digga  v.  TToi- 
coU,  4  Cranch,  179;  Peck  v.  Jenness,  7  How.  612,  625; 
Rev.  Stat.,  §720;  Watsofh  v,  Jones,  18  WaU.  679,  719; 
Haines  v.  CarpenUr,  91  U.  S.  264;  Dial  v.  Reynolds^ 
96  id.  840;  Sargetit  v.  Helton,  115  id.  848.  But  if  those 
procedings  are  to  be  considered  as  neither  criminal 
nor  judicial,  but  rather  in  the  nature  of  an  official  in- 
quiry by  a  municipal  board  intrusted  bylaw  with  the 
administration  and  regulation  of  the  affairs  of  the 
city,still  their  only  object  being  the  removal  of  a  pub- 
lic officer  from  his  office,  thej  are  equally  beyond  the 
jurisdiction  and  control  of  a  court  of  equity.  The 
reasons  which  preclude  a  court  of  equity  from  inter- 
fering with  the  appointment  or  removal  of  public 
officers  of  the  government  from  which  the  court  de- 
rives Its  authority  apply  with  Increased  force  when 
the  court  Is  a  court  of  the  United  States*  and  the 
officers  In  question  are  officers  of  a  State.  If  a  person 
claiming  to  be  such  an  officer  Is,  by  the  judgment  of 
a  court  of  the  State,  either  In  appellate  proceedings 
or  upon  a  mandamus  or  quo  warranto,  denied  any 
right  secured  to  him  by  the  Constitution  of  the 
United  States,  he  can  obtain  relief  by  a  writ  of  error 
from  this  court.  In  any  aspect  of  the  case  therefore 
the  Circuit  Court  of  the  United  States  was  without 
jurisdiction  or  authority  to  entertain  the  bill  in  equity 
for  an  Injunction.  As  this  court  has  often  said: 
'*  Where  a  court  has  jurisdiction,  It  has  a  right  to  de- 
cide every  question  which  occurs  In  the  cause;  and 
whether  Its  decision  l>e  correct  or  otherwise,  its  judg- 
ment, until  reversed,  is  regarded  as  binding  in  every 
other  court;  but  if  it  act  without  authority.  Its  judg- 
ments and  orders  are  regarded  as  nullities.  They  are 
not  voidable,  but  simply  void."  Elliott  v.  Peirsol,  1 
Pet.  .828,  840;  WUcox  v.  Jackson,  18  id.  498,  511; 
Hickey  v.  SUwaii,  8  How.  750,  762;  Thompson  v. 
WhUman,  18  Wall.  457,  467. 

We  do  not  rest  our  conclusion  in  this  case  in  any 
degree  upon  the  ground  suggested  in  argument,  that 
the  bill  does  not  show  a  matter  in  controversy  of  suf- 
ficient pecuniary  value  to  support  the  jurisdiction  of 
the  Circuit  Court ;  because  an  apparent  defect  of  its 
jurisdiction  in  this  respect,  as  in  that  of  citizenship 
of  parties,  depending  upon  an  inquiry  into  facts 
which  might  or  might  not  support  the  jurisdiction, 
can  be  availed  of  only  by  appeal  or  writ  of  error,  and 
does  not  render  its  judgment  or  decree  a  nullity. 
Ptigg  V.  Adams,  2  Salk.  674,  Carth.  274;  FUherv.  Bas- 
set, 9  Leigh,  119, 181-133;  Navigation  Co.  v.  HomesUad 
Co.,  128  U.  S.  552,  8  Sup.  Ct.  217.  Neither  do  we 
say  that  in  a  case  belonging  to  a  classor  subject  which 
is  within  the  jurisdiction  both  of  courts  of  equity  and 
of  courts  of  law,  a  mistake  of  a  court  of  equity,  in  de- 
ciding that  In  the  particular  matter  before  it  there 
could  be  no  full  adequate  and  complete  remedy  at 
law,  will  render  its  decree  absolutely  void.  But  the 
ground  of  our  (fonoluslon  Is  that  whether  the  proceed- 
ings of  the  city  council  of  Lincoln  for  the  removal  of 
the  police  judge,  upon  charges  of  misappropriating 
moneys  belonging  to  the  city,  are  to  be  regarded  as  in 
their  nature  criminal  or  civil,  judicial  or  merely  ad- 
ministrative, they  relate  to  a  subject  which  the  Cir- 
cuit Court  of  the  United  States,  sitting  in  equity,  has 
no  jurisdiction  or  power  over,  and  can  neither  try  and 


determine  for  Itself,  nor  restrain  by  injunction  the 
tribunals  and  officers  of  the  State  and  city  from  try- 
ing and  determining.  The  case  cannot  be  distinguished 
in  principle  from  that  of  a  judgment  of  the  common 
bench  in  England  In  a  criminal  prosecution,  which 
was  coram  non  judice ;  or  the  case  of  a  sentence  passed 
by  the  Circuit  Court  of  the  United  States  upon  a 
charge  of  an  infamous  crime,  without  a  presentment 
or  an  indictment  by  a  grand  jury.  Case  of  the  Mar- 
shalsea,  5  Coke,  68,  76;  Ex  parU  Wilson,  114  U.  S.  417; 
Ex  parU  Bain,  121  id.  1. 

The  Circuit  Court  being  without  jurisdiction  to 
entertain  the  bill  In  equity  for  an  injunction,  all  its 
proceedings  in  the  exercise  of  the  jurisdiction  which 
it  assumed  are  null  and  void.  The  restraining  order, 
in  the  nature  of  an  injunciion  It  had  no  power  to  make. 
The  adjudication  that  the  defendants  were  guilty  of  a 
contempt  In  disregarding  that  order  Is  equally  void, 
their  detention  by  the  marsbM  under  that  adjudica- 
tion Is  without  authority  of  law,  and  they  are  entitled 
to  be  discharged.  Ex  parte  Rotdland,  104  U.  S.  604; 
ExparUFlsk,  mid.  718;  In  re  Ayers,  128  id.  448, 
507.    Writ  of  habeas  corpus  to  issue. 

Waite,  C.  J.,  and  Harlan,  J.,  dissented. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

APPRAIi— WHO  HATTAKB— eUBSTANTIAL  BIOHTB  Or 

PARTIRS.— A  prisoner,  arrested  for  selling  liquor  in 
New  York  on  Sunday,  was  remanded  upon  habeas 
corpus  by  L.,  one  of  the  justices  of  the  Supreme  Court. 
He  was  then  discharged  from  custody  by  the  General 
Term  of  that  court  upon  certiorari.  The  notice  of  ap- 
peal from  this  order  was  signed  **  E.,  Counsel  to  the 
Corporation  "  (of  New  York  city),  and  stated  that 
**  L.,  one  of  the  justices  of  the  Supreme  Court,  appeals 
to  the  Court  of  Appeals  from  the  order  of  the  General 
Term.*'  Held,  under  the  Code  of  Civil  Procedure  of 
New  York,  §  2059,  declaring  that  an  appeal  from  a 
final  order  discharging  a  prisoner  committed,  etc, 
may  be  taken  in  the  name  of  the  people  by  the  attor- 
ney-general or  the  district  attorney,'*  that  L.,  the  jus- 
tice, did  not  represent  the  substantial  rights  of  all 
parties  defending  in  his  name,  within  the  Code  of 
Criminal  Procedure  of  New  York,  $  519,  providing  for 
an  appeal  from  the  Supreme  Court  ''from  a  final  de- 
termination affecting  the  substantial  rights  of  a  de- 
fendant.** We  find  no  provision  of  law  or  practice 
which  makes  him  a  vicarious  agent  or  officer.  On  the 
contrary,  the  Code  of  Civil  Procedure  (S  2060)  vesta 
that  function  In  other  officers  by  declaring  that  "an 
appeal  from  a  final  order  discharging  a  prisoner  com- 
mitted upon  a  criminal  accusation,  or  from  the  affirm- 
ance of  such  an  order,  may  be  taken  in  the  name  of 
the  people  by  the  attorney -general  or  the  dis- 
trict attorney.**  This  provision  took  the  place 
of  section  70,  part  8,  chapter  4,  title  1,  arti- 
cle 2,  page  57^3,  Rev.  Stat.,  which  made  it  the  duty 
of  the  attorney-general  to  prosecute  a  writ  of  error  to 
the  court  for  the  correction  of  errors  in  case  of  the 
discharge  by  the  Supreme  Court  of  a  prisoner  from  a 
commitment  upon  a  criminal  accusation.  Hence  the 
appellant  is  not  only  not  aggrieved— he  is  in  no  sense 
entitled  to  represent  those.  If  any  there  are,  who  have 
cause  to  complain  of  the  order  made  by  the  Supreme 
Court.  The  learned  counsel  for  the  appellant  cites.  In 
support  of  the  appeal.  People  v.  Gllmore,  88  N.Y.  626. 
In  that  case,  although  the  order  was  not  reviewable 
on  its  merits,  the  appeal  was  entertained  because  the 
court  below  had  without  authority  imposed  costs 
upon  the  relator,  and  so  much  of  it  was  reversed.  Jan. 
17,  1888.  People  v.  Lavjrence.  Opinion  by  Dan- 
forth,  J. 
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APPBAL  EROM  decree   of   DIVOUGB  —  CONDITIONS 
OF  JUDOMBNT  —  REQUISITES  OF  APPEAL.—  Where  the 

judgment  in  prooeediiigs  for  divorce  dissolving  the 
marrimge,  not  only  requires  the  defendant  (the  hus- 
band) to  pay  alimony  in  installments,  but  also  directs 
him  to  execute  and  deliver  to  the  plaintiff  a  mort- 
gage on  his  real  estate  as  security  therefor,  in  order 
to  stay  execution  pending  appeal  from  the  Supreme 
Court  to  the  Court  of  Appeals,  the  appellant  must  not 
only  execute  the  undertaking  required  by  Code  Civil 
Proo.  K.  Y.,  S  1327.  but  aUo  execute  and  deposit  with 
the  clerk  of  the  Supreme  Cwurt  the  mortgage  called 
for  by  the  judgment,  as  directed  by  Code  Civil  Proc 
N.  Y.,  S  1880.  Jan.  17, 1888.  Qaltisha  v.  Qakutha. 
Opinion  by  Earl,  J. 

CARBIBB  —  OF   PA8BBN0ERS  —  NEGLIOBNOB  —  FREE 

PA88~DBAWiNO-ROOM  CAR.— The  fact  that  a  passenger 
traveling  oo  a  free  pass  was  riding  in  a  drawing-room 
car  for  which  he  bought  a  ticket  at  the  time  he  was 
injured,  does  not  affect  the  immunity  from  liability  for 
negligence  secnred  to  the  railroad  by  the  provisions 
of  the  pass,  the  right  to  purchase  the  particular  ac- 
commodation depending  upon  the  right  to  transporta- 
tion, and  that  being  determined  by  the  pass.  This 
pass  bore  the  following  printed  indorsement:  **In 
consideration  of  receiving  this  ticket,  the  person  who 
uses  it  voluntarily  assumes  all  risk  of  accident,  and 
expressly  agrees  that  the  company  shall  not  be  liable 
under  any  ciroumstances,  whether  by  negligence  of 
their  agents  or  otherwise,  for  any  injury  to  his  per- 
son, or  for  any  loss  or  injury  to  his  property,  and  that 
as  for  him,  in  the  use  of  this  ticket,  he  will  not  con- 
sider the  company  as  common  carriers,  or  liable  to 
him  as  such.'*  It  is  claimed  that  by  reason  of  the 
purchase  of  a  ticket  entitling  him  to  the  use  and  oc- 
cupation of  a  particular  seat  during  the  passage  in  the 
drawing-room  car  **  Empire,**  he  became  a  passenger 
fur  hire,  and  that  the  contract  expressed  in  the  pass 
must  be  deemed  to  have  been  abrogated  and  annulled 
to  a  certain  extent  by  the  new  contract.  By  refer- 
ence to  the  opinion  delivered  in  the  court  below  upon 
a  former  appeal  of  this  case,  and  which  is  contained 
in  the  appeal  book,  we  infer  that  the  judgment  in 
favor  of  the  plaintiff  rendered  by  the  trial  court  was 
affirmed  upon  the  theory  that  the  contract  for  a  seat 
in  the  drawing-room  car  was  made  with  the  agents  of 
the  defendant,  and  that  such  a  contract  subverted  or 
modified  for  this  trip  that  formed  by  the  pass  and 
its  indorsements.  It  is  not  pretended  but  that  the 
plaintiff  secnred  his  transportation  on  this  occasion 
by  virtue  of  his  pass,  but  it  is  suggested  by  the  opinion 
referred  to  that  the  contract  for  the  purchase  of  a 
seat  annulled  the  express  condition  upon  which  the 
pass  was  issued  to  the  plaintiff,  while  it  left  the  pass 
In  full  vigor  so  far  as  it  gave  the  plaintiff  a  right  to  be 
carried  on  defendant's  road  from  Albany  to  New 
York.  Perhaps  the  language  used  by  the  court  be- 
low will  afford  a  more  accurate  view  of  its  position, 
Tiz.:  "The  defendant  has  taken  money  from  the 
plaintiff  for  carrying  him,  and  it  has  no  right  to  say 
that  he  was  a  free  passenger,  and  to  ask  the  court  to 
incorporate  into  the  drawing-room  ticket  the  pro- 
visions of  the  free  pass.'*  The  vice  of  this  argument 
Is  in  the  assumption  that  '*  the  defendant  has  taken 
money  from  the  plaintiff  for  carrying  him."  Assum- 
ing, for  the  purposes  of  the  argument,that  the  purchase 
by  a  passenger  on  a  train  of  a  drawing-room  ticket 
from  a  drawing-room  car  conductor  has  the  same 
force  and  effect  as  though  purchased  from  the  train 
conductor,  of  which  there  is  much  doubt,  we  yet  think 
that  such  a  purchase  has  no  effect  npon  the  status  of 
the  purchaser  as  a  passenger.  The  contracts  of  a  rail- 
road corporation  must  be  construed  by  the  same  rules 
which  apply  to  those  of  all  other  parties,  and  must  be 


given  the  force  and  effect  which  were  within  the  con- 
templation and  understanding  of  the  parties  when 
they  were  made.  The  inquiry  then  is,  wliat  was  the 
intention  of  the  parties  in  the  transaction  culminat- 
ing in  the  sale  of  a  seat  in  the  drawing-room  oar  for 
the  trip  7  It  is  undoubtedly  true  that  if  the  plaintiff 
had  paid  his  fare,  or  had  made  a  valid  contract  with 
the  defendant  for  passage  which  was  inconsistent 
with  the  provisions  of  the  pass,  it  might  be  inferred 
that  the  parties  intended  by  such  an  arrangement  to 
rescind  the  contract  previously  existing  between  them 
at  least  to  the  extent  of  any  inconsistency.  But  we 
are  of  the  opinion  that  the  transaction  In  question 
had  no  such  effect,  and  that  the  purchase  of  a  right 
to  enjoy  particular  and  exclusive  accommodations 
during  the  trip,  whether  made  with  the  defendant  or 
otherwise,  did  not,  so  long  as  the  pass  was  used  to 
secure  transportation  in  any  way  affect  the  validity  of 
the  agreement  expressed  therein.  Indeed  the  terms 
printed  upon  the  ticket  by  which  the  plaintiff  secured 
his  seat  in  the  drawing-room  car  repel  a  contrary 
inference,  and  plainly  indicate  that  the  plaintiff  was 
required  to  rely  for  transportation  upon  his  pass; 
for  it  is  there  stated  that  '*  this  check,  with  passage 
t/c^et  or /are,  will  be  taken  up  by  the  conductor  in 
charge  of  train.**  The  inference  is  irresistible  that 
the  ticket  for  a  seat  had  no  relation  to  his  right  to 
transportation,  but  that  the  latter  was  expected  to 
be  made  the  subject  of  a  distinct  and  separate  con- 
tract to  l>e  formed  by  an  agreement  between  the  plain- 
tiff and  the  defendant.  Instead  of  its  being  supposed 
by  the  parties  that  the  purchase  of  a  seat  modified 
the  previous  contract,  it  was  expressly  understood 
that  the  passenger  was  to  secure  the  right  of  trans- 
portation by  some  arrangement  already  or  thereafter 
to  be  made  with  the  conductor  of  the  train.  This  he 
did  by  the  production  and  presentation  of  the  pass  to 
the  conductor  and  Its  recognition  by  him ;  and  by  the 
express  provisions  of  the  contract  embodied  therein, 
he  forfeited  his  right  to  claim  damages  for  any  in- 
juries suffered  either  to  his  person  or  property  oc- 
curing  during  that  trip.  The  contract  for  a  seat 
did  not  make  the  purchaser  a  passenger  in  any  sense, 
but  it  simply  provided  that  if  the  purchaser  secured 
a  right  to  ride  on  that  train  he  could  also  enjoy  the 
advantages  of  a  specified  seat  during  the  trip  if  he  so 
desired.  The  securing  of  a  right  to  ride  on  the  train 
•  was  the  condition  upon  which  he  became  entitled  to 
occupy  the  specified  seat  during  the  trip,  and  non- 
compliance with  this  condition  would  clearly  pre- 
clude the  purchaser  from  deriving  any  advantage  from 
his  purchase  of  the  drawing-room  ticket.  We  can 
discover  no  principle  upon  which  It  can  be  held  that 
the  contract  expressed  by  the  pass  should  be  consid- 
ered rescinded  or  inoperative.  Certainly  no  express 
agreement  was  made  to  that  effect,  and  we  think 
none  can  be  implied  from  the  transaction  referred  to. 
It  cannot  be  claimed  that  the  purchase  by  a  passenger 
of  special  and  exclusive  accommodations  on  a  railroad 
train,  not  open  to  the  enjoyment  of  passengers  gener* 
ally  by  virtue  of  their  passage  tickets,  gives  the  pur- 
chaser a  right  to  transportation,  and  yet  the  argu- 
ment of  the  respondent  implies  that  he  had  the  right 
to  use  the  pass  to  secure  his  transportation,  and  still 
repudiate  the  conditions  upon  which  alone  he  was 
authorised  to  use  It.  The  pass  gave  the  plaintiff  the 
right  to  enter  any  of  the  cars  attached  to  the  train 
and  occupy  a  seat  therein  during  the  passage  from 
Albany  to  New  York,  except  certain  oars  set  apart  for 
special  service  and  use.  The  pass  gave  the  passenger 
no  right  to  occupy  a  seat  in  such  cars,  and  the  money 
paid  by  the  plaintiff  to  secure  this  seat  had  no  rela- 
tion to  his  right  of  transportation.  The  passenger 
could  not  have  supposed  that  it  did,  for  he  not  only 
used  his  pass  for  that  purpose,  but  from  the  insignifi- 
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oauoe  of  the  price  paid  for  bis  seat  as  compared  with 
the  regular  fare  for  such  a  trip,  the  idea  is  repelled 
that  he  supposed  he  was  thereby  securing  transporta- 
tion also.  It  could  not  be  contended  for  a  moment 
that  the  holder  of  a  drawing-room  car  ticket  could  bj 
force  of  such  ticket  alone  insist  upon  being  carried 
over  a  railroad  to  his  place  of  destination,  or  that  the 
railroad  company  would  be  liable  for  damages  for 
ejecting  such  holder  from  its  cars  for  non-payment  of 
fare,  if  he  should  refuse  to  pay  the  customary  sum 
charged  for  transportation.  No  such  rights  are  con- 
templated by  the  parties  to  such  a  transaction.  The 
contract  indicated  by  his  purchase  of  a  drawing-room 
seat  certainly  did  not  by  express  terms  refer  to  or 
provide  for  any  modification  or  rescission  of  the  pre- 
vious contract,  and  there  is  not  a  circumstance  at- 
tending the  transaction  from  which  an  intention  that 
it  should  can  be  inferred.  The  court  below  seemed 
to  suppose  that  the  case  of  Thorpe  v.  Railroad  Co., 
76  N.  Y.  409,  tended  to  support  the  recovery  in  this 
case,  but  we  are  of  the  opinion  that  It  has  no  bearing 
upon  the  question  involved  therein.  That  case  holds 
that  the  servants  in  a  drawing-room  oar,  in  their  re- 
lations to  passengers,  and  their  conduct  in  preserving 
order  and  enforcing  the  rules  and  orders  of  the  com- 
pany, are  the  servants  of  the  railroad  corporation ; 
but  that  case  is  very  far  from  holding  that  such  ser- 
vants have  the  right  to  make  contracts  on  behalf  of 
the  oompanj  for  transportation,  or  that  If  they  do, 
they  necessarily  rescind  other  contracts  existing  be- 
tween the  passenger  and  the  company.  Jan.  17, 1888. 
UlHch  V.  New  York  Cent,  A  H,  B.  R.  Co.  Opinion  by 
Ruger,  C.  J. 

CONTRACT—RI80I8SION— 0TATU  QUO.— A  party   whO 

has  made  a  grant  of  an  easement  In  land  in  considera- 
tion of  stock  certiflcates,and  thereafter  transferred  the 
stock  to  his  minor  children,  on  the  books  of  the  com- 
pany, cannot  rescind  the  contract,  and  place  the  cor- 
poration whose  stock  he  receives  in  staiu  quo  by  ten- 
dering the  certificates  owned  by  his  children,  but  still 
in  his  possession.  The  theory  of  a  rescission  Is  that 
the  party  proceeded  against  shall  be  restored  to  his 
original  position.  The  plaintiff  cannot  rescind  If  he 
retains  in  himself,  or  withholds  through  another,  any 
fruit  of  the  contract.  Here  as  between  the  company 
and  the  infants,  the  latter  had  been  vested  with  the 
title,  and  the  corporation  prima /aoie  put  under  anew ■ 
duty  or  obligation  to  them.  The  surrender  by  the 
father  of  the  three  certificates  might  tend  to  prevent 
any  transfer  in  good  faith  from  the  children,  and  make 
difficult  an  estoppel  in  behalf  of  others;  and  yet  that 
the  corporation  is  not  restored  to  its  original 
position  is  evident  from  the  fact  that  if  it  accepted 
the  tender  made,  and  restored  what  is  now  sought  to 
be  recovered,  it  would  still  be  exposed  to  a  claim  of 
the  Infants  that  the  stock  was  theirs,  and  be  com- 
pelled to  bear  the  risk  of  the  inquiry  whether  the  gift 
was  executed  and  complete,  and  would  be  exposed  to 
litigation  over  that  question,  and  under  circumstances 
in  which  the  father,  now  unwilling  to  admit  a  gift, 
might  become  rather  willing  than  otherwise,  and  con- 
fess some  intention  or  purpose  in  that  direction.  That 
would  be  very  far  from  restoring  to  the  company  its 
original  position.  He  who  would  rescind,  must  re- 
scind wholly,  and  leave  no  right  flowing  from  him 
outstanding  which  imperils  the  completeness  of  the 
rescission.  Jan.  17,  1888.  Francis  v.  New  York  A  B. 
E,  R,  Co.    Opinion  by  Pinch,  J. 

Criminal  i«aw— jury — qualitig  ations — prbju- 
DiOB— HOMICIDE— CORPUS  DELICTI—  (1)  The  fact  that 
a  large  number  of  men  were  called  before  a  jury  was 
finally  chosen  does  not  show  that  the  jury  was  either 
prejudiced  or  unfavorable  toward  the  accused,  or 
moved  by  improper  motives.    (2)  The  corpiis  delicti 


must  be  proved  before  a  person  can  be  convicted  of 
murder;  but  where  parts  of  the  body  were  found,  and 
marks  and  indications  pointed  to  the  identity  of  the 
deceased,  the  question  is  properly  met  by  evidence, 
and  the  guilt  of  the  accused  Is  properly  submitted  to 
the  jury.  **I  would  never,'*  says  Lord  Hale  (2  Hale, 
P.  C.  290),  **  convict  any  person  of  murder  or  man- 
slaughter unless  the  fact  was  proved  to  be  done,  or  at 
least  the  body  was  found  dead.**  The  proposition  Is 
elsewhere  somewhat  differently  stated,  as  by  Starkle 
(1  Starkle  Ev.  575),  that  upon  charges  of  homicide, 
the  accused  shall  not  be  convicted  unless  the  death  be 
first  distinctly  proved,  either  by  direct  evidence  of 
the  fact,  or  by  inspection  of  the  body;  by  Greenleaf 
(3  Greenl.  Ev.,  S  80),  that  even  in  oases  of  homicide, 
though  ordinarily  there  ought  to  be  the  testimony  of 
persons  who  have  seen  and  Identified  the  body,  yet 
this  is  not  indispensably  necessary  in  oases  where  the 
proof  of  the  death  Is  so  strong  and  Intense  as  to  pro- 
duce the  full  assurance  or  moral  certainty;  in  l^uloff 
V.  People,  18  N.  T.  179,  that  In  order  to  warrant  a 
conviction  of  murder,  there  must  be  direct  proof 
either  of  the  death,  as  by  the  finding  and  identifica- 
tion of  the  corpse,  or  of  criminal  violence  adequate  to 
produce  death,  and  exerted  in  such  a  manner  as  to 
account  for  the  disappearance  of  the  body.  Jan.  7, 
1888.    People  v.  Beokwith.    Opinion  by  Danforth,  J. 

Injunction— WHEN  granted- continuino tres- 
pass.—Defendant,  who  was  a  stranger  to  plaintiff,  ob- 
tained permission  to  place  '*  a  few  stone**  on  his  unoc- 
cupied lots  until  the  next  spring.  No  charge  was 
made  for  the  accommodation.  In  plaintiff's  absence, 
defendant  covered  the  lots  with  heavy  boulders  to  a 
height  of  fourteen  to  eighteen  feet.  Held,  that  de- 
fendant was  guilty  of  a  continuing  trespass,  and  that 
plaintiff  was  entitled  to  a  mandatory  Injunction  for 
the  removal  of  the  stone  within  a  reasonable  time, 
the  remedy  at  law  by  action  for  the  trespass  being  in- 
adequate and  involving  multiplicity  of  suits.  But  It 
is  said  that  he  could  not  sue  at  law  for  the  trespass. 
That  Is  undoubtedly  true.  The  case  of  Uline  v.  Rail- 
road Co.,  101  N.  T.  98,  demonstrates  upon  abundant 
authority  that  In  such  action  only  the  damages  to  its 
date  could  be  recovered,  and  for  the  subsequent  con- 
tinuance of  the  trespass  new  actions  following  on  in 
succession  would  have  to  be  maintained.  But  In  a  case 
like  the  present,  would  that  be  an  adequate  remedy? 
In  each  action  the  damages  could  not  easily  be  any 
thing  more  than  the  fair  rental  of  the  lot.  It  Is  diffi- 
cult to  see  what  other  damages  could  be  allowed,  not 
because  they  would  not  exist,  but  because  they  would 
be  quite  uncertain  in  amount,  and  possibly  somewhat 
speculative  in  their  character.  The  defendant  there- 
fore might  pay  those  damages,  and  continue  his  ocoa- 
pation,  and  if  there  were  no  other  adequate  remedy, 
defiantly  continue  such  occupation,  and  In  spite  of  his 
wrong  make  of  himself  in  effect  a  tenant  who  could 
not  be  dispossessed.  The  wrong  In  every  such  case  Is 
a  continued  unlawful  occupation,  and  any  remedy 
which  does  not  or  may  not  end  it  is  not  adequate  to 
redress  the  injuiy  or  restore  the  injured  party  to  his 
rights.  On  the  other  hand,  such  remedy  In  a  case 
like  the  present  might  result  to  the  wrong-doer  In 
something  nearly  akin  to  persecution.  He  is  liable  to 
be  sued  each  day,  die  de  diem^  for  the  renewed  dam- 
ages following  from  the  continuance  of  the  trespass; 
and  while  ordinarily  there  is  no  sympathy  to  be 
wasted  on  a  trespasser,  yet  such  multiplicity  of  suits 
should  be  avoided,  and  especially  under  circumstances 
like  those  before  us.  The  rocks  could  not  be  Imme- 
diately removed.  The  courts  have  observed  that  pe- 
culiarity of  the  case,  and  shaped  their  judgment  to 
give  time.  It  may  take  a  long  time,  and  during  the 
whole  of  It  the  defendant  would  be  liable  to  dally  ac- 
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tions.  For  reMons  of  this  oharaoter  it  has  very  offceii 
been  held,  that  while  ordinarily  courts  of  equity  will 
not  wield  their  power  merely  to  redress  a  trespass, 
yet  they  will  Interfere  under  peculiar  oiroumstanoes, 
and  have  often  done  so  where  the  trespass  was  a  con- 
tinuing one,  and  a  multiplicity  of  suits  at  law  was  In- 
volved in  the  legal  remedy.  The  doctrine  was  recog- 
nized and  the  authorities  cited  in  the  Murdock  case, 
73  N.  Y.  579,  and  the  rule  deemed  perfectly  settled. 
That  case  and  those  referred  to,  it  is  true,  were  cases 
of  intrusion  where  no  consent  had  been  given  for  the 
entry  of  the  intruder,  but  whether  the  trespass  was 
sach  from  the  beginning,  or  became  one  after  a  re- 
vocation of  the  license,  can  make  no  difference,  as  it 
respects  the  adequacy  of  the  legal  remedy.  That  is 
the  same  in  either  event.  Two  cases  of  the  former 
character  were  cited  in  the  Uiiue  case.  Bowyer  v.Cook, 
4  Man.,  G.  &  S.  236;  Holmes  v.  Wilson,  10  Ad.  &;  Ei. 
608.*  In  one  stumps  and  stakes  had  been  left  on  plain- 
tiff's land,  and  in  the'  other  buttresses  to  support  a 
road;  in  each  an  action  of  trespass  had  been  brought, 
and  damages  recovered  and  paid ;  and  in  each,  after 
a  new  notice  to  remove  the  obstruction,  a  further  ac- 
tion of  trespass  was  brought  and  sustained— so  that, 
as  I  have  said,  the  legal  remedy  is  identical,  however 
the  trespass  originated.  It  is  a  general  rule  that  a 
court  of  equity  will  act  in  such  cases  only  after  the 
plaintiff's  right  has  been  established  at  law ;  but  that 
rule  has  Its  exceptions.  Railroad  Co.  v.  Railroad  Co., 
86  N.  Y.  128.  Where  the  facts  are  in  doubt,  and  the 
right  not  clear,  such  undoubtedly  would  be  a  just 
basis  of  decision,  though  the  modern  system  of  trying 
equity  oases  makes  the  rule  less  important.  Where 
as  in  an  intrusion  by  railroad  companies  whose  occu- 
pation threatens  to  be  continuous,  the  injury  partakes 
of  that  character,  an  action  at  law  to  establish  the 
right  has  not  been  required.  Indeed  I  am  iuoiined  to 
deem  it  more  a  rule  of  discretion  than  of  jurisdiction. 
In  Avery  V.  Railroad  Co.,  106  N.  Y.  142,  to  which  we 
have  been  referred  since  the  argument,  we  were  dis- 
posed to  sustain  a  mandatory  injunction  requiring 
defendant  to  remove  so  much  of  a  fence  as  obstructed 
plaintiff's  right  of  way,  although  the  obstruction  was 
not  a  nuisance,  but  an  invasion  of  a  private  right.  In 
that  case  the  equitable  remedy  was  not  challenged  by 
either  counsel  or  the  court,  and  evidently  stood  upon 
the  ground  here  invoked ;  those  of  a  continuing  tres- 
pass, the  remedy  for  which  at  law  would  be  inade- 
quate, and  involve  repeated  actions  by  the  injured 
party  for  damages  daily  occurring.  Jan.  17,  1888. 
Wheelock  v.  Noonan.    Opinion  by  Finch,  J. 

LANDLOBD  and  tenant— destruction  of  BUlIiD- 
INQ—BEBUIIiDINa— AGREEMENT  TO   FAT  MORE  RENT. 

—  A  tenant  under  a  written  lease  for  three 
years  remained  in  possession  of  the  ground 
after  the  building  was  burned  down,  erecting 
and  occupying  a  temporary  shanty  on  the  prem- 
ises for  his  business.  The  landlord  entered  and 
put  up  a  new  building,  much  larger  than  the  one 
which  had  been  destroyed.  The  tenant  then,  when 
the  lease  had  two  years  and  six  months  yet  to  run, 
agp^eed  in  parol  to  pay  more  rent  than  the  lease  called 
for,  and  moved  from  the  shanty  into  the  new  store. 
Held,  in  New  York,  where  under  Laws  of  1860,  chap. 
845,  a  tenant  may,  upon  the  destruction  of  the  de- 
mised building,  avoid  liability  for  rent  by  declaring 
the  lease  at  an  end  and  surrendering  possession,  that 
the  parol  agreement  to  pay  more  rent  was  without 
consideration,  and  being  void  under  the  statute  of 
frauds,  did  not  operate  as  a  surrender  of  the  old  term. 
The  sole  object  and  purpose  of  the  new  contract 
seems  to  have  been  to  continue  the  occupation  of  the 
defendant  under  the  existing  lease  with  an  increased 
rent.    The  old  lease  was  neither  surrendered,  abro- 


gated nor  annulled,  and  indeed  no  allusion  was  made 
to  it  in  the  conversation ;  and  the  only  purpose  of  the 
parties  seemed  to  be  to  leave  it  in  operation,  and 
change  one  of  its  provisions,  viz.,  that  relating  to  the 
amount  of  rent  reserved.  There  was  no  attempt  to 
create  a  new  term,  or  to  change  the  extent  of  the  es- 
tate demised,  or  in  fact  to  execute  a  new  lease  incon- 
sistent with  the  continued  existence  of  the  original 
one.  It  seemed  to  have  been  assumed  by  the  parties 
that  the  defendant  could  still  continue  in  possession 
of  the  whole  premises,  including  that  part  not  cov- 
ered by  the  buildings,  and  that  he  should  continue 
thus  to  occupy  them  during  the  unoccupied  term  of 
his  original  lease.  It  would  be  doing  violence  to  the 
plain  purpose  of  the  parties  to  assume  that  the  de- 
fendant  thereby  intended  to  surrender  the  rights 
which  he  had  in  possession,  under  his  written  lease, 
for  a  new  tenancy,  subject  to  be  terminated  by  his 
lessor  at  the  end  of  one  month,  or  that  he  intended 
to  surrender  that  portion  of  the  property  which  was 
not  covered  by  the  buildings.  No  such  purpose  can 
be  implied  from  the  conversation.  If  it  could  in  any 
way  be  held  to  have  effected  a  new  lease  of  the  prem- 
ises, it  must  also  be  held  in  view  of  the  circumstances 
and  the  obvious  intention  of  the  parties  that  it  was 
intended  to  continue  during  the  unexpired  term  of 
the  existing  lease.  Such  a  term  could  not  be  created 
by  parol,  and  the  agreement  therefore  could  not  cre- 
ate a  valid  lease,  and  thereby  effect  a  surrender  of  the 
existing  lease  by  operat  ion  of  law.  The  case  seems  to 
us  to  come  directly  within  the  decision  in  Coe  v. 
Hobby,  72  N.  Y.  145,  and  to  be  controlled  by  it.  Jan. 
17,  1888.    Smith  v.  Kerr,    Opinion  by  Ruger,  C.  J. 

MUNICIPAIi  CORPORATION  —  NEGLIGENCE  —  DEFEC- 
TIVE CANAIi— ACTIONS  AGAINSTBtATEFOR  WRONGFUL 

DEATH— LAWS  N.  Y,  1870,  CHAP.  62L— (1)  In  proceed- 
ings before  the  board  of  claims  by  a  widow,  as  ad- 
ministratrix of  her  deceased  husband,  to  recover 
damages  for  his  death,  it  appeared  that  the  decedent, 
in  crossing  a  bridge  over  the  canal,  fell  through  a  de- 
fective railing  and  was  drowned.  It  was  in  evidence 
also,  that  the  defect  had  existed  for  a  long  time  and 
was  known  to  the  officers  in  charge,  who  often  tied 
up  the  broken  rail,  sometimes  with  twine  and  some- 
times with  wire.  Held,  on  appeal  by  the  State,  that 
there  was  evidence  tending  to  make  out  a  case  against 
the  State,  and  that  the  question  of  contributory  neg- 
ligence on  the  part  of  decedent  was  therefore  a  ques- 
tion of  fact  not  reviewable  here.  (2)  The  fact  that 
the  special  statute  (Code  Civil  Proc.  N.  Y.,  S  1902) 
giving  the  personal  representatives  a  right  of  action 
for  the  death  by  wrongful  act  of  the  decedent  omits 
to  include  actions  against  the  State,  does  not  affect 
the  right  of  an  administratrix  to  proceed  before  the 
board  of  claims  to  recover  damages  for  the  drowning 
of  her  husband  in  the  canal;  the  State  assuming,  un- 
der Laws  1870,  chap.  321,  the  same  measure  of  liability 
incurred  by  individuals  and  corporations  engaged  in 
similiar  enterprises.  Sipple  v.  State,  90  N.  Y.  284. 
Jan.  17, 1888.    Bowen  v.  State.    Opinion  by  Finch,  J. 


POLICE  DEPARTMENT— RETIREMENT  ON  PEN- 
SION.—Laws  of  New  York  of  1886,  chapter  864,  sec- 
tion 2,  amending  Consolidation  Act,  section  807»  pro- 
vides that  any  member  of  the  police  force  of  New 
York  city  who  shall  have  served  for  twenty  years  or 
more,  "upon  his  own  application  in  writing,  *  ♦  * 
shall,  by  resolution  adopted  by  a  majority  vote  of  the 
full  board,  be  relieved,  *  *  *  and  placed  on  the 
roll  of  the  police  pension  fund,"  etc  Held,  that  the 
mere  flliiig  of  such  application  by  a  member  of  the 
force  did  not  dissolve  his  connection  with  it,  but  that 
until  the  resolution  referred  to  in  the  statute  above 
was  adopted,  the  applicant  remained  a   policeman, 
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sabjeot  to  dtemlssal  by  the  board  for  improper  ooii- 
daot.  Jftu.  17,  1886.  People  v.  French.  OpiuiOQ  by 
FlDoh,  J.    Ruger,  C.  J.,  dissonta. 

NBOOTIABLB   INBTRUMBNT— release  of   IND0R8BB 

— EXTENSION  OF  TIME. —lu  Eu  EotioQ  upou  a  promis- 
lorj  note  draw  a  to  their  own  order  bj  defendants  J. 
&  B.,  a  firm,  and  indorsed  bj  them  and  by  defendant 
S..  8.  set  ap  the  defense  that  he  was  an  accommoda- 
tion indorser,  and  that  plaintiff  had,  after  the  maturity 
of  the  note,  extended  the  time  of  payment  without  his 
consent.  There  was  evidence  tending  to  show  that 
plaintiff  had  advanced  the  face  of  the  note  to  J.  &  B. 
in  consideration  of  their  talsiiiK  his  son  into  their  em- 
ploy, and  that  the  son  was  retained  there  after  the 
note  fell  due,  under  an  understanding  that  in  return 
J.  &  B.  were  not  to  be  pushed  for  payment.  Hddt 
that  the  question  of  an  extension  was  for  the  jury. 
Jan.  17, 1888.  Powers  ▼.  Silheratein.  Opinion  by  An- 
drews, J. 

RaILROAD^STREBT— LOCATION  OF  DEPOT— REMOVAL 

— TNJUNorroN.— (1)  The  courts  will  not  restrain  a  city 
railroad  company  from  moving  its  depot  and  business 
to  a  point  more  convenient  and  safe  for  the  travelling 
public,  and  thereby  abandoning  a  portion  of  its  road. 
The  right,  if  it  exists,  to  complain  of  the  non-user,  Is 
a  simple  legal  one.  and  an  adequate  remedy  at  law  ex- 
ists; and  as  the  public  is  not  injured  by  the  move,  an 
order  restraining  the  company  will  not  be  granted. 
(2)  The  commissioners  of  highways  of  the  town  of 
New  Utrecht  have  no  legal  capacity  to  maintain  a  suit 
for  injunction  against  a  city  railroad  company  to  re- 
strain the  change  of  location  of  its  depots,  where  the 
action  is  not  to  sustain  the  rights  of  the  public  in  or  to 
a  highway,  or  to  enforce  the  performance  of  any  duty 
enjoined  upon  a  railroad  corporation  in  relation  to  a 
highway.  This  is  not  an  action  brought  to  *'  sustain 
the  rights  of  the  public  in  and  to  a  highway,  or  to  en- 
force the  performance  of  any  duty  enjoined  upon  a 
railroad  corporation  in  relation  to  a  highway,'*  within 
the  act  of  1855,  chap.  255;  nor  is  it  maintainable  under 
the  general  law  regulating  the  power  and  duties  of 
commissioners  of  highways.  Ck>mell  v.  Turnpike  Co., 
25  Wend.  865;  Cornell  v.  Town  of  OuUford,  1  Denio, 
510;  Palmer  v.  Plank-Road  Co..  U  N.  Y.  376.  Jan.  17, 
1888.  Moore  v.  Brooklyn  CUy  R,  Co.  Opinion  by  An- 
drews, J. 

Receiver— bffbct;of  appointment— prior  levy- 
advising  APPOINTMENT— AID— TROVER  AND  GONVER- 

siON.— (1)  Where  a  receiver  of  personal  property  has 
gone  into  possession,  a  sale  of  such  property  without 
leave  of  the  court  appoin  ting  the  receiver,  by  the 
sheriff,  under  an  execution  levied  two  days  before 
the  decree  for  a  receiver,  Is  void,  and  the  purchaser 
thereat  takes  no  title,  as  against  the  receiver  or  a 
subsequent  purchaser  from  him  at  a  legal  sale.  (2)  As 
against  one  claiming  title  to  personal  property  of  the 
common  debtor  under  a  prior  execution  sale  thereof,  a 
creditor  who  legally  procured  the  appointment  of  a 
receiver  for  such  property,  and  aided  and  assisted  the 
receiver  In  conducting  a  sale  thereof  under  an  order 
of  court  to  that  effect,  is  not  a  trespasser,  and  is  not 
liable  In  damages  for  wrongful  conversion.  Jan.  17, 
1888.     WaUing  v.  Miller.    Opinion  by  Earl,  J. 

Vendor  and  purchaser- depegt  in  title— what 
constitutes- action  to  recover  monet  paid.— (1) 
A  defendant  showed  a  clear  paper  title  to  certain  land 
in  New  York  from  a  patent  given  by  one  of  the  early 
governors  in  1666,  to  date,  and  possession  from  1836  to 
1866,  and  nothing  was  shown  by  either  party  as  to 
possession  since  that  date.  Plaintiff  showed  a  chain 
of  title  running  from  about  1814,  from  a  party  who 
had  no  title  to  the  land,  and  there  was  some  contro- 


versy as  to  whether  the  latter's  title  covered  the  land 
in  question.  Held,  that  there  was  no  doubt  or  cloud 
upon  defendant's  title  by  the  latter's  chain.  (2)  One 
who  has  contracted  for  land,  and  paid  a  percentage 
thereon  upon  condition  of  a  good  and  marketable 
title,  in  an  action  to  recover  the  percentage  on  ac- 
count of  defects  in  the  title  need  not  show  an  abso- 
lutely bad  title,  but  only  one  that  is  in  reasonable 
doubt,  and  therefore  not  marketable.  We  think  that 
if  there  was  a  reasonable  doubt  as  to  the  vendor's 
title,  such  as  to  affect  the  value  of  the  property,  and 
to  interfere  with  the  sale  of  the  land  to  a  reasonable 
purchaser,  the  plaintiff's  cause  of  action  would  bosua- 
tained.  Hellreigel  v.  Manning,  97  N.  T.  56.  This  rule 
obtains  as  well  where  the  vendee  sues  to  recover  back 
the  price  paid  as  when  the  vendor  sues  to  compel  per- 
formance. The  case  of  Romllly  v.  James,  6  Taotft. 
288,  has  been  cited  as  authority  for  a  contrary  hold- 
ing. That  was  an  action  brought  to  recover  the  de- 
posit paid  on  the  contract  for  the  purchase  of  lands  In 
fee-simple,  upon  the  alleged  insufficiency  of  the  title. 
The  question  was  argued  at  length  In  the  Common 
Pleas,  and  at  the  end  the  court  took  time  to  consider, 
but  before  doing  so  observed :  **  It  is  said  that  the 
plaintiff  will  have  made  out  his  claim  to  recover  back 
his  deposit  if  a  cloud  is  cast  on  the  title.  That  is  not 
so  in  a  court  of  law.  He  must  stand  by  the  Judgment 
of  the  court,  as  they  find  the  title  to  be,  whether  good 
or  bad;  and  if  it  l>e  good  in  the  judgment  of  a  conrt 
of  law,  he  cannot  recover  back  his  deposit.'*  The 
court  subsequently  held  that  defendant  could  give  a 
good  title,  and  hence  ordered  judgment  in  his  favor. 
The  case  of  Romilly  v.  James,  stipra,  was  the  one  upon 
which  the  Superior  Court  based  its  holding  in  O'Reilly 
V.  King,  28  How.  Pr.  406,  and  this  latter  case  was  cited 
in  the  opinion  delivered  by  the  learned  judge  at 
General  Term  in  the  case  at  bar.  We  think  that  case 
should  not  be  followed.  But  upon  the  ground  that 
no  such  reasonable  ground  exists  in  this  case,  from 
the  facts  as  disclosed  at  the  trial,  we  think  the  Judg- 
ment of  the  court  below  should  be  affirmed.  Jan.  17, 
1888.  MethodUt  Episcopal  Church  Home  v.  Thomp9on. 
Opinion  by  Peckbam,  J. 

Wills— DEVISE  during  widowhood— trust  for 
bbneut  of  children  —  power  to  sell—  (1)  Testa- 
tor appointed  his  widow  executrix  and  guardian  of 
their  minor  children,  and  gave  the  entire  estate  for 
her  own  use  during  her  life,  or  until  she  remarried, 
and  devised  the  residue  to  the  children  upon  her 
death  or  remarriage.  The  executrix  was  authorised 
to  mortgage,  lease,  dispose  of  and  convey  the  whole 
of  testator's  property  according  to  her  discretion,  and 
as  she  should  deem  best  for  carrying  the  provisions  of 
the  will  into  effect.  Held,  that  the  executrix  was  in* 
vested  with  a  general  power  in  trust,  and  the  chil- 
dren, upon  her  remarriage,  took  an  absolute  fee  in 
the  laud,  subject  to  the  execution  of  the  power.  (2)  A 
mortgage  executed  by  executrix  after  re-marriage  was 
valid  in  the  absence  of  proof  that  it  was  for  any  other 
purpose  than  to  carry  out  the  provisions  of  the  will, 
or  that  the  mortgagee  was  chargeable  with  notice. 
(S)  A  will  empowered  the  executrix  to  make  advances 
to  the  testator's  children,  for  their  support  and  main- 
tenance out  of  the  residue  of  an  estate,  the  whole  of 
which  was  devised  to  her  own  use  during  her  life, or  un- 
til she  remarried.  Held,  that  the  '*  advances  *'  which 
the  executrix  was  authorized  to  make  were  expendi- 
tures for  their  support  and  maintenance,  and  that  it 
was  Immaterial  whether  defrayed  from  Income  or 
from  the  widow's  own  property,  and  repaid  from  rents 
or  money  obtained  on  mortgage  or  by  sale  of  the  de- 
vised property.  Jan.  17,  1888.  Muttud  Life  Ine,  Co, 
of  New  York  v.  Shipman.    Opinion  by  Danforth,  J. 
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THE  CI  VIL  CODE  IN  1888. 

THB  bearing  on  the  CWil  Code  held  thU  year  before 
Ibe  two  Jadlciary  commltteee  In  Joint  sessiou,  wae 
so  remarkable  that  I  have  thought  it  woald  be  aseful 
to  the  members  of  the  Legislature,  fetr  of  whom  were 
able  to  be  present,  to  have  some  account  of  it.  There 
were  two  sittings,  in  one  of  which  the  Code  was,  as 
usual,  denounced  bj  Mr.  James  C.  Carter,  and  in  the 
other  the  denunciation  was  continued  bj  Mr.  William 
B.  Horublower,  Ex-Judge  Noah  Davis  and  Mr.  Fred- 
erick R.  Ooudert.  These  gentlemen  are  all  lawyers* 
deputed  by  an  association  of  lawyers,  the  New  York 
City  Bar  Association,  to  oppose  the  Code.  Whether 
the  Association  has  spent  any  of  its  corporate  funds 
this  year  in  support  of  its  opposition  I  do  not  know, 
but  its  treasurer's  report  shows  that  it  expended  in 
one  year  $1,760.  Among  the  developments  of  the  pres- 
ent year  were  the  following: 

I.  Every  one  of  the  gentlemen  protested  that  all  the 
codification  heretofore  had  in  this  State  was  a  mis- 
fortune. Mr.  Davis  declared  It  to  be  an  ''  historic 
calamity.'*  This,  of  course,  included  the  Penal  Code, 
as  well  as  the  two  Codes  of  Procedure,  civil  and  crimi- 
nal. Such  a  protest  must  be  accepted  as  a  declaration 
of  war  by  this  Bar  Association  against  all  efforts  to 
have  the  law  as  it  is  made  by  the  Judges  written  out 
(or  the  information  of  the  people,  though  enforced 
upon  their  persons  and  estates.  If  this  is  once  under- 
stood by  the  citizens  of  the  State,  they  will  make 
short  work  with  bar  associations  which  happen  to 
stand  in  their  way. 

II.  Mr.  Homblower  opposed  the  Code,  because 
of  the  forty-one  sections  on  corporations,  declaring 
that  they  would  upset  all  the  present  law  on  the 
subject.  He  said  this,  in  face  of  the  following  .sec- 
tion: 

'*  661.  The  powers  of  corporations,  the  time,  place 
and  manner  of  exercising  the  corporate  powers;  the 
means  by  which  persons  may  become  members  or  lose 
membership,  the  kind  and  number  of  officers  and  the 
manner  of  their  appointment  or  removal,  are  pre- 
scribed by  this  Code,  or  by  the  statutes  relating  to  the 
oorporations  respectively,  or  the  by-laws  made  In  pur- 
suance of  law.'* 

III.  Mr.  Davis  followed,  with  self-conceit,  incredi- 
ble if  it  had  not  been  seen,  and  avowing  that  he  had 
read  no  part  of  this  Code,  until  retained  by  the  Bar 
Association  three  days  before,  and  that  he  made  his 
notes  upon  the  sections,  coming  up  in  the  train,  pro- 
ceeded to  criticise  with  the  arrogance  of  ignorant  and 
presumptuous  folly.  He  declared,  among  other 
things,  that  the  Code  authorized  an  Infant  at  the 
breast  to  execute  a  power  over  real  estate.  Inter- 
rupted by  the  chairman  of  the  assembly  committee, 
with  the  question,  '*  Do  you  mean  really  to  assert 
that  the  Code  does  this?  "  he  answered,  '*  I  do.'*  This 
he  said  having  before  him  section  439,  as  follows :  "  A 
power  cannot  be  executed  by  any  person  not  capable 
of  disposing  of  real  property."  After  this  it  can 
hardly  be  necessary  to  take  further  notice  of  the  ex- 
Judge. 

TV.  Mr.  Condert,  admitting  the  excellence  and  the 
success  of  the  French  Codes,  accounted  for  them  by 
the  original  and  entertaining  observation,  that  the 
French  language  had  a  peculiar  aptitude  for  codi- 
fication I  He  then  complained  of  these  two  sec- 
tions: 

'*  Section  1868.  One  who  hires  part  of  a  room  for  a 
dwelling  is  entitled  to  the  whole  of  the  room,  not- 
withstanding any  agreement  to  the  contrary;  and  if  a 
landlord  lets  a  room  as  a  dwelling  for  more  than  one 
family,  the  person  to  whom  he  first  lets  any  part  of  it 
is  entitled  to  the  possession  of  the  whole  room  for  the 


term  agreed  upon,  and  Is  relieved  from  all  obligation 
to  pay  rent  to  him  while  such  double  letting  of  any 
room  continues." 

'*3167.  All  statutes,  laws  and  rules  heretofore  in 
force  in  this  State,  inconsistent  with  the  provisions  of 
this  Code,  or  repeated  or  re-enacted  herein,  are  hereby 
repealed  or  abrogated ;  but  such  repeal  or  abrogation 
does  not  revive  any  former  law  heretofore  repealed, 
nor  does  it  affect  any  right  already  existing  or  accruedi 
or  any  proceeding  already  taken,  except  as  In  this 
Code  provided.  If  there  is  an  existing  rule  of  law 
omitted  from  this  Code,  and  not  inconsistent  there- 
with, it  continues  to  exist  in  the  same  form  in  which 
it  now  exists." 

If  anybody  can  explain  Mr.  Ooudert's  reasons,  if 
reasons  there  were,  for  complaining  of  these  sections, 
he  can  do  better  than  I  can.  Many  other  things, 
equally  pertinent  and  equally  astonishing,  were  said  by 
the  four  gentlemen  who  represented  the  Bar  Associa- 
tion. But  these  that  I  have  given  may  be  taken  as 
samples  of  the  rest.  And  such  is  the  food  with  which 
this  Bar  Association  would  satisfy  the  law-givers  of 
the  State!  The  following  two  papers  may  help  to  as- 
sure over-tlmld  persons. 

D.  D.  F. 

New  York,  February  27, 1888. 

Letter  of  Mr.  Creed  Haymond,  an  eminent  member 
of  the  California  Bar: 

Washington,  D.  C,  February  14,  1888. 
Hon.  David  Dudlbt  Fikld,  New  York  City : 

Mr  Dear  Sir— I  am  in  receipt  of  your  note  inquir- 
ing how  the  Civil  Code  is  esteemed  in  California,  and 
whether  at  the  present  time  any  dissatisfaction  exists 
there  In  relation  to  it. 

I  beg  in  reply  to  state  that  the  question  of  codifica- 
tion is  no  longer  an  open  one  in  California.  There  is 
no  discussion  npon  the  subject.  Codification  in  that 
State  is  an  accomplished  fact,  the  propriety  of  which 
is  no  more  discussed  than  is  the  propriety  of  the 
written  Constitution. 

The  Codes  have  worked  well  in  Callfomia,  and  have 
t>een  so  acceptable  that  the  drift  of  public  opinion  is 
strongly  in  favor  of  the  establishment  of  a  permanent 
Law  Commission  to  which  all  bills  introduced  in 
the  Legislature  shall  be  referred  for  form  and  style. 

The  Civil  Code  of  California  was  passed  on  the  21st 
of  March,  1872,  and  went  into  effect  on  the  1st  of  Janu- 
ary, 1873.  The  commission  was  continued  until  1874, 
and  an  advisory  commission  consisting  of  eminent 
lawyers  was  formed  and  existed  during  the  year  1878, 
and  both  commissions  during  that  time  examined 
with  great  care  the  Code  as  adopted,  prepared  many 
amendments  to  it,  some  of  which  were  to  correct 
clerical  errors  and  others  of  which  went  to  the  sub- 
stance. Those  amendments  were  adopted  by  the 
Legislature  of  1874. 

From  1874  to  1880  very  few  amendments  were  made. 
Probably  during  the  whole  of  that  time  not  ten  sec- 
tions were  changed,  and  those  changes  were  chlefiy 
in  sections  of  the  Code  relating  to  corporations.  At 
the  time  the  Code  was  framed  there  was  great  excite- 
ment in  California  upon  the  subject  of  corporations, 
and  the  commission  for  that  reason  made  no  material 
changes  in  the  laws  of  that  State  relating  to  corpora- 
tions, but  embodied  them  substantially  as  they  stood 
in  the  Code.  The  changes  made  were  required  In  order 
to  bring  the  sections  altered  into  the  form  of  Code 
enactments. 

In  1879  a  new  Constitution  was  adopted.  The  Dis- 
trict Courts  'and  County  Courts  of  California  were 
abolished,  and  a  Snperlor  Court,  the  territorial  juris- 
diction of  which  was  limited  to  the  county,' was 
created  in  the  place  of  the  District  and  County  Courts 
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whioh  had  formerly  existed.  The  tide  of  the  oierks  of 
these  courts  was  changed  from  .that  of  clerk  of  the 
District  and  County  Courts  to  that  *of  clerk  of  the 
Superior  Court.  This  change  iu  the  Coustitntioii 
necessitated  changes  in  the  Code,  and  all  sections  of 
the  Civil  Code  which  contained  the  words  **  District 
Court"  or  the  words  "County  Court,"  or  the  words 
"  clerk  of  the  District  Court "  or  **  clerk  of  the  County 
Court "  were  altered,  and  the  names  of  the  new  courts 
and  of  the  new  clerks  substituted,  and  those  were 
about  the  only  changes  made  in  the  year  1880.  Since 
1880  1  do  not  think  over  ten  sections  of  the  Code  have 
been  altered  or  amended. 

Ton  will  perceive  from  this  statement  that  in  the 
fifteen  years  during  which  the  Civil  Code  has  been  in 
force  in  California,  only  about  a  score  of  sections  have 
been  amended  by  bill  originating  with  members  of 
the  Legislature. 

The  Political  Code  of  California  was  approved 
March  12, 1872,  and  went  into  effect  January  1, 1873. 
It  contains  4505  sections.  It  treats  of  the  sovereignty 
of  the  people  of  this  State  and  of  the  political  rights 
and  duties  of  all  persons  subject  to  its  jurisdiction. 
It  defines  the  political  divisions  of  the  State,  fixes  the 
seat  of  government  and  the  legal  distances.  It  enumer- 
ates and  classifies  all  public  ofBoers,  legislative,  judi- 
cial and  ministerial,  and  fixes  their  salaries  and  duties. 
It  contains  the  election  laws  of  the  State,  the  laws  in 
relation  to  the  University,  of  State  normal  schools 
and  public  schools, the  laws  in  relation  to  the  militia  and 
national  guard,  and  to  all  public  institutions:  the  laws 
in  relation  to  highways,  public  order,  toll  rate  bridges 
and  ferries,  the  general  police  of  the  State;  the  pub- 
lic lands  of  the  State,  revenue  and  taxation ;  the  laws 
in  relation  to  the  government  of  counties,  cities  and 
towns,  and  in  fact  covers  in  its  scope  the  whole  civil 
polity  of  the  State. 

Many  sections  of  this  Code  are  necessarily  amended 
at  every  session  of  the  Legislature.  The  rate  of  taxa- 
tion is  fixed,  the  amount  of  money  to  be  raised  for 
public  purposes  designated  by  amendments  to  this 
Code.  All  changes  in  the  duties  of  public  officers,  in 
relation  to  their  salaries,  and  all  changes  in  the  elec- 
tion ox  revenue  laws  and  all  of  the  important  laws  re- 
lating to  the  government  of  the  State  are  made  by 
amendments  to  this  Code. 

From  the  nature  of  this  Code  it  attracts  more  gen- 
eral attention  than  either  of  the  other  Codes,  and  the 
people  of  the  State  have  become  more  familiar  with 
its  provisions.  The  benefits  derived  from  codification 
are  more  easily  illustrated  by  it  than  by  either  of  the 
other  Codes.  Every  member  of  the  Legislature  has  a 
copy  of  the  Codes  upon  his  desk,  and  when  a  bill  is 
introduced  amending  any  section,  there  is  no  diffi- 
culty in  ascertaining  at  once  what  change  is  proposed 
in  the  law.  This  is  done  by  the  simple  process  of  com- 
paring the  bill  with  the  section  which  it  is  proposed 
to  amend,  and  the  legislator  is  enabled  at  a  glance  to 
determine  whether  the  change  proposed  is  a  proper 
one  to  be  made. 

Our  sessions  of  the  Legislature  are  now  biennial 
and  are  limited  to  sixty  days.  Without  a  system  of 
codification,  and  with  the  statutes  of  the  State  scat- 
tered through  thirty  or  forty  volumes,  and  badly  in- 
dexed, it  would  be  impossible  to  have  intelligent 
legislation  at  a  session  so  limited  in  time.  Under  our 
system  the  time  is  ample.  Nearly  all  of  the  bills  in- 
troduced iu  the  Legislature  are  short,  as  they  are 
framed  iu  the  concise  language  of  the  Code  and  are 
readily  understood.  Besides  all  the  other  advantages, 
there  is  great  economy  in  this.  Often  the  change  of 
a  word  in  one  section  of  the  chapter  of  the  Code  will 
accomplish  all  the  purposes  of  an  elaborate  bill  nnder 
the  old  system  of  legislation. 


I  will  illustrate  this  by  one  case  which  I  now  have  in 
mind.  The  valleys  of  California  are  subject  to  period- 
ical overflow  in  the  winter,  and  some  parts  of  them 
to  drought  in  the  summer.  During  overflows  domes- 
tic animals  are  often  surrounded  upon  high  spots  of 
laud  and  would  perish  if  assistance  were  not  rendered ; 
while  during  the  summer  mouths  such  animals  fre- 
quently seek  the  swampy  land  for  water,  becoming 
mired  down  and  would  be  lost  if  not  assisted. 

In  1874  the  Legislature,  with  these  facts  before 
them,  and  willing  to  encourage  persons  iu  their  at- 
tempts to  save  animals  so  situated  from  drowning  or 
from  starvation,  desired  to  enact  a  law  which  would 
give  to  the  persons  who  saved  any  such  animals  a  lien 
upon  them  for  the  value  of  the  services  and  the  cost 
of  food  in  that  behalf.  Consequently  an  act  was 
drawn  and  presented  to  the  Legislature  providing  for 
the  case.  It  covered  several  printed  pages,  and  pro- 
vided in  detail  the  mode  and  manner  of  proceeding 
to  fix  and  en  force  the  lien. 

The  committee  to  whom  this  bill  was  referred  ac- 
complished all  the  purposes  of  the  bill  by  an  amend- 
ment to  section  8136  of  the  Political  Code.  That  sec- 
tion was  part  of  chapter  6  which  related  to  lost  and 
unclaimed  property  and  which  provided  the  mode  and 
manner  in  which  the  finder  of  lost,  or  the  holder  of  * 
unclaimed  property  might  establish  a  lien  upon  it  for 
services  rendered  or  material  used  in  preserving  it. 

Section  3136,  the  first  of  the  chapter,  provided  iu 
substance  that  if  any  person  find  any  money,  goods, 
things  in  action  or  other  personal  property  of  the 
value  of  ten  dollars  or  more,  he  must  inform  the 
owner  thereof,  if  known,  and  make  restitution  with- 
out compensation  further  than  a  reasonable  charge 
for  saving  and  taking  care  thereof.  But  that  if  the 
owner  was  not  known,  the  finder  himself  within  five 
days  should  make  an  affidavit  before  some  justice  of 
the  peace  in  the  county,  stating  when  and  where  he 
found  or  saved  such  property,  and  describing  it,  etc. 

To  accomplish  the  intention  of  the  Legislature  in 
relation  to  domestic  animals,  the  section  was  amended 
by  inserting  after  the  phrase  *'  if  any  person  find  any 
money,  goods,  things  in  action  or  other  personal  prop- 
erty," the  phrase  **or  shall  save  any  domestic  animal 
from  drowning  or  from  starvation." 

I  could  give  many  illustrations  of  this  kind  showing 
the  ease  with  which  amendments  are  made,  and  the 
vast  amount  of  time  and  labor  which  is  saved  by  the 
existence  of  a  Code.  But  this  probably  will  be  a  suffi- 
cient illustratiou  of  one  of  its  useful  purposes. 

Editions  of  the  Codes  have  from  time  to  time  been 
printed  in  cheap  form.  Nearly  every  justice  of  the 
peace  and  notary  public  in  the  State  has  a  copy. 
Copies  will  be  found  upon  the  desks  of  the  merchant 
and  the  banker,in  the  offices  of  corporations  and  in  the 
editorial  rooms  of  nearly  every  newspaper.  Business 
men  become  familiar  with  their  provisions,  and  are 
thereby  euabled  to  test  whether  the  advice  given  to 
them  by  counsel  upon  business  propositions  covered 
by  these  (/odes  is  sound  or  not.  Public  officers  have 
the  law  relating  to  their  offices  before  them  in  plain 
and  concise  form,  and  cannot  well  mistake  their  du- 
ties. 'And  I  undertake  to  say  that  the  people  of 
California  have  a  veiy  much  better  knowledge  of 
the  laws  of  their  State  than  do  the  people  of  any 
State  where  the  laws  have  not  been  put  in  Code 
form. 

The  Pacific  States  and  Territories  have,  since  1873, 
in  a  great  measure  followed  the  example  of  Califor- 
nia, and  have  codified  their  laws,  in  whole  or  in  part, 
with  the  same  good  results  whioh  have  been  obtained 
iu  California. 

Permit  me  to  say,  in  conclusion,  that  while  the 
people  of  Call foruia  have  appreciated  and  profited  by 
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jotr  work  iu  the  oaate  of  law  reform,  they  caunot 
folly  sympathiEe  with  yoo  in  your  regretf  that  the 
people  of  the  State  of  New  York  were  not  the  first  of 
Euglish-speaking  people  to  flopplement  a  written  Cou- 
•titiitlon  by  written  laws;  for,  had  the  people  of  New 
York  done  to,  the  people  of  the  State  of  California 
would  have  been  deprived  of  the  oredlt  and  honor 
which  now  in  that  l>ehalf  belongs  to  them. 
With  kind  regards,  I  am  very  sincerely  yours, 

Crsbd  Hatmond. 

Air  Opinion  or  thb  PiiBfis  on  thb  Civiii  Code 

WHBBKIT  HAS  BBSN  TrIBD.  CALIFORNIA  TESTI- 
MONY FOR  Codification  after  Twelve  Years  of 
Actual  Ezpsribnce. 

iSim  Franoiico  AlUi,  Cali/omia.'l 

An  animated  discussion  has  been  in  progress  in  New 
York,  in  and  out  of  the  Legislature,  over  the  adop- 
tion of  the  Field  Civil  Code,  which  is  substantially  the 
same  as  the  Civil  Code  of  California.  In  1872,  Cali- 
fornia adopted  a  complete  set  of  Codes  —  Political, 
Civil,  Civil  Procedure  and  Penal  ~  based  on  the 
Codes  prepared  for  the  State  of  New  York  by  a 
commission,  of  which  David  Dudley  Field  was  the 
leading  member.  But  these  famous  Codes  have  bad  a 
fate  which  verifies  the  proverb  that  a  prophet  is  not 
without  honor  save  iu  his  own  country.  It  is  true 
the  Code  of  Civil  Procedure  was  adopted  by  New 
York  on  the  1st  of  July,  1848,  but  the  Code  of  Crim- 
inal Procedure  did  not  go  into  effect  until  1881,  and 
the  Penal  Code  in  1882,  while  the  Civil  and  Political 
Codes  have  not  yet  been  enacted  in  the  State  of  their 
birth.  Meantime  these  Codes,  in  letter  or  in  spirit, 
have  been  widely  adopted  abroad.  Twenty-three 
States  and  Territories  have  in  this  way  approved  of 
the  Code  of  Civil  Procedure,  and  nineteen  of  the 
Code  of  Criminal  Procedure.  But  the  influence  of 
the  New  York  Codes  has  not  been  conflned  to  the 
United  States.  In  British  India,  several  of  them  have 
been  closely  copied,  while  thef Judicature  Act  of  1873 
In  England  and  Ireland  is  based  on  the  New  York 
Code  of  Civil  Procedure.  The  New  York  Tribune 
recently  undertook  to  ascertain  the  sentiment  of 
the  bar  of  that  State  regarding  the  adoption  of  the 
Civil  Code.  Out  of  2,000  lawyers  addressed,  640  ex- 
pressed themselves  in  favor  of  codification  and  669 
against  It,  while  364  were  In  favor  of  the  Field  Code 
and  746  against  It.  But  lawyers  are  not  the  only  class, 
or  the  most  numerous  to  be  consulted  about  such  a 
matter  as  codification.  Independent  of  the  courts 
and  the  lawyers  there  Is  a  benefit  conferred  by  Codes 
which  Is  of  no  mean  Importance.  This  Is  the  accessi- 
bility and  comprebenslblllty  of  the  law  to  the  people. 
The  law  should  be  In  such  a  shape  that  the  massif  the 
people  can  know  something  about  It.  There  will  be 
just  as  much  need  for  the  professional  lawyer  when 
the  law  Is  codified  as  there  was  before,  but  It  is  never- 
theless a  great  convenience  and  satisfaction  to  the 
property-owner  and  the  worklngman  to  be  able  to 
learn  for  himself  something  about  his  rights  as  es- 
tablished by  the  laws  under  which  he  lives.  It  Is  a 
neoesMtry  part  of  the  political  education  of  the  people. 
In  California  this  benefit  has  been  greatly  restricted 
by  not  giving  the  Codes  a  wider  circulation.  It  Is  one 
of  the  strangest  things  of  the  day  that  some  enter- 
prising publisher  has  not  long  before  this  brought  out 
an  edition  of  the  California  Codes  for  popular  circula- 
tion. Printed  In  small  type  and  bound  In  a  single 
volume,  our  Codes  could  be  sold  for  $1.60;  and  at  that 
price  there  are  80,000  farmers,  mechanics,  tradesmen 
and  professional  men  who  would  desire  to  possess  a 
set.  Why  does  not  somebody  undertake  this  work  of 
patting  the  law  In  the  hands  of  the  people. 


CORRESPONDENCE. 

Mr.  Hormblower  does  Some  More  Figuring. 
Editor  of  the  Albany  Law  Journal : 

I  quite  agree  with  you  ".that  an  ounce  of  experience 
Is  worth  a  ton  of  theorizing."  Will  you  pardon  me 
for  sending  you  an  ounce?  In  1886  there  were  444  cases 
reported  In  the  State  of  California.  In  the  same  year 
there  were  347  reported  In  the  State  of  New  Jersey.  I 
have  taken  the  year  1886  because  it  is  the  last  year  for 
which  the  reports  are  complete  in  either  State.  The 
population  of  New  Jersey,  according  to  the  census  of 
1880,  was  over  1,100,000,  while  the  population  of  Cali- 
fornia, according  to  the  same  census,  was  less  than 
900,000.  The  rate  of  Increase  In  California  during  the 
past  ten  years  has  been  no  greater,  I  believe,  than  that 
of  New  Jersey,  If  as  great ;  but  I  may  concede  for  the 
purpose  of  this  comparison,  that  the  population  of 
California  has  become  equal  to  the  population  of  N«w 
Jersey  at  the  present  time.  Of  the  444  cases  reported 
in  California,  all  are  cases  In  the  Supreme  Court  of  the 
State.  Of  the  347  cases  reported  in  New  Jersey,  167 
are  cases  in  the  Court  of  Chancery  and  the  Preroga- 
tive Court,  and  only  180  in  the  two  appellate  courts, 
namely,  the  Supreme  Court  and  the  Court  of  Errors 
and  Appeals.  So  that  we  have  In  New  Jersey  180  re- 
ported cases  on  appeal  against  444  In  California,  with 
a  population  practically  identical.  Is  California  still 
In  a  **  formative  period ? **  And  If  so,  how  long  Is  it 
to  continue  forming?  The  Codes  of  California  would 
certainly  seem  to  require  a  good  deal  of  *'  forma- 
tion.** 

Trusting  that  I  am  not  unduly  intruding  upon  yon 
by  asking  the  publication  of  this  letter,  I  remain, 
Yours  respectfully, 

W.  B.  HORNBLOWIB. 

New  York,  Feb,  29, 1888. 

Check  to  Mistaken  Order.. 

Editor  of  the  Albany  Law  Journal : 

I  was  much  Interested  In  the  question  started  by 
your  correspondent  on  page  183,  current  volume,  and 
commented  upon  editorially,  page  166.  But  If  the 
proper  distinction  be  noticed  In  the  statement  of  the 
case,  I  do  not  see  how  lawyers  can  differ  as  to  the 
law. 

If  I  draw  my  check  upon  my  banker  In  favor  of  E. 
J.  Jones,  and  he  presents  It  at  the  counter,  and  gets 
the  money,  I  must  and  ought  to  bear  the  loss.  The 
bank  has  nothing  to  do  with  my  lntention,fand  has 
no  business  to  Inquire.  It  cannot  presume  that  I 
meant  J.  E.  Jones,  and  refuse  to  honor  my  check.  It 
pays  to  the  man  named.  The  check  Is  genuine,  and 
bears  my  well-known  signature.  To  hold  that  the  bank 
should  lose  the  money  under  this  state  of  facts  would 
be  preposterous.  But  apart  from  the  injustice  and 
absurdity  of  throwing  the  loss  upon  the  bank  rather 
than  upon  the  drawer  of  the  check,  there  Is  a  well- 
settled  legal  principle  that  at  once  decides  It.  It  is 
this :  that  where  one  of  two  Innocent  persons  must 
suffer  a  loss,  that  one  whose  Inattention  or  mistake 
caused  It  Is  the  one  who  must  bear  It. 

But  when  we  add  this  further  fact  to  the  case  a  very 
different  question  may  arise.  '*  The  paHy  cashing  the 
check  for  Jones  took  fifteen  per  cent  off  the  face  for  caah" 
ingit"  With  this  additional  information,  the  natu- 
ral inquiry  arises:  Did  the  bank  act  in  good  faith  in 
paying  the  check  7  Was  not  this  offer  to  take  so  much 
less  than  the  face  of  the  check  enough  to  put  the  bank 
upon  inquiry?  Would  anybody  but  a  fool  or  a  knave 
discount  a  good  check,  honestly  obtained,  at  the  rate 
of  fifteen  per  cent  ?  That  would  be  for  the  jury  to  say, 
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QuleM  the  court  should  withdraw  it  from  their  con- 
sideration upon  the  principle  so  popular  with  some 
judges,  that  there  was  contributory  negligence. 
Yours  trulj, 

J.  Alizandeb  Fulton. 
DOYSB,  Dbl. 

NEW  BOOKS  AND  NEW  EDITIONS. 

6erbtman*8  Insurance  Digest. 
A  DigeH  of  the  Law  of  Iimtranee,  being  an  analysis  of  fire, 
marine,  life  and  accidental  insurance  cases  adjudicated 
in  the  courts  of  the  United  States,  England,  Canada, 
Ireland  and  Scotland,  Including  the  cases  relating  to  In- 
surance in  mutual  benefit  societies.    By  John  R.   Berry- 
man.    Chicago:  Callagban  &  Co.,  1888.    1  yoL    Imp.  8to. 
pp.  Ixxv,  877. 
The  title  completely  describes  the  work.    It  seems 
to  be  very  well  done,  and  the  abstracts  are  unusually 
full.    It  will  serve  as  a  remarkably  good  substitute 
for  many  volumes  of  reports.    It  is  well  printed. 

Bates  on  Partnebship. 
This  work,  by  Clement  Bates,  of  Cincinnati,  and 
published  by  T.  H.  Flood  &  Co.,  of  Chicago,  forms 
two  volumes  of  1284  consecutive  pages  of  text,  with  a 
table  of  oases  of  198  pages.  The  index  covers  68  pages. 
It  will  be  seen  that  the  work  is  of  great  dimensions, 
and  of  importance  enough  to  justify  a  more  careful 
examination  than  can  be  given  by  the  editor  of  a 
weekly  journal.  Mr.  Bates  says  in  his  preface  that  he 
has  been  at  work  on  this  treatise  for  many  years— at 
first  with  no  idea  of  publishing— and  that  he  has  per- 
sonally examined  nearly  11,000  cases.  His  arrange- 
ment is  by  sections,  with  **  the  more  fundamental, 
constant  or  ultimate  principles  in  a  comparatively 
prominent  type,  and  offering  illustrative,  subordinate, 
qualificative  or  exceptional  matter  in  a  less  conspicu- 
ous form,  in  proportion  to  its  value.'*  The  references 
are  in  the  usual  form.  This  treatment  steers  be- 
tween the  ordinary  form  of  sectional  treatment  and 
the  treatment  by  rules  or  propositions  with  illustra- 
tions and  authorities.  In  our  opinion  it  is  a  better 
mode  than  that  pursued— to  cite  an  eminent  example 
—by  Mr.  Benjamin  in  his  work  on  Sales.  A  cursory 
examination  leads  us  to  believe  that  the  treatise  is  of 
substantial  and  peculiar  merit,  and  as  the  last  utter- 
ance by  a  text-writer  on  this  important  topie,  it  must 
be  of  indisputable  value.  We  much  prefer  it  to  an 
annotated  Faiglish  work.  The  author's  undoubted  in- 
dustry is  admirable,  and  he  exhibits  intelligence  and 
discrimination.  There  can  be  no  hesitation  in  recom- 
mending the  work.  The  publisher  has  made  a  comely 
book. 

Babdebn's  Common  School  Law. 
Common  Sehooi  Law.    A  digest  of  the  provisions  of  common 
and  statute  law  as  to  the  relations  of  the  teacher  to  the 
pupil,  the  parent  and  the  district.    With  600  references 
to  legal  decisions  in  twenty-eight  different  States.  Four- 
teenth  edition,  entirely  rewritten,  with  references  to  the 
New  York  Code  of  Public  Instruction,  edition  of  1888. 
By  C.  W.  Bardeen,  editor  of  the  Sehooi  BvUetin.  Published 
by  the  editor,  at  Syracuse,  N.  Y. 
An  excellent  and  admirable  little  manual  of  about 
120  pages.    It  seems  to  contain  every   thing  that  has 
been  decided,  and  the  matter  is  presented  in  an  inter- 
esting manner.    That  is  because  the  compiler  is  an 
editor. 

Smith's  Mbboantile  Law. 
The  basis  of  this  *'  pony  "  volume  Is  John  William 
Smith's  English  woric,  and  it  has  been  anuotated,  ex- 


tended and  adapted  by  Carter  P.  Pomeroy.  It  is  as 
good  as  such  a  book  ever  can  be,  and  we  do  not  see  why 
it  should  not  be  valuable  alike  to  lawyer  and  lay- 
man. The  annotation  is  enormous  but  judicious. 
It  is  a  fat  little  volume  of  900  pages,  including 
an  index  of  60.  Published  by  Bancroft- Whitney 
Co.,  San  Franolsoo  —  uniform  with  their  stud  of 
ponies. 

FowLEB's  Supplement  to  the  Revised  Statutes 
OF  New  Yobk. 

Supplement  to  the  Revised  StatuUe  of  New  York^  showing, 
in  connection  with  the  seventh  edition  of  the  Revised 
Statutes,  the  history  and  condition  of  the  entire  general 
statutory  law  of  the  State,  from  the  publication  of  such 
edition  down  to  the  close  of  the  legislative  session  of  1887« 
and  also  the  judicial  decisions  thereon,  embraced  in  vols. 
82-104  N.  Y.;  24-44  Hun;  68-67  How.  (N.  8.);  1-18  Abb. N. 
C;  1-7  N.  Y.  State  Rep'r;  1-2  Edm.  8.  C;  46n58Super  Ct. 
(14-21J.ft  8.);  9-18  Daly;  4-6  Redf.;  1-4  Demareet;  and 
1-4  N.  Y.  Crim.  Rep.  (C.  A  N.);  together  with  a  supple- 
mental Index,  and  also  a  table  of  the  general  statutes  of 
1882-1887,  briefly  stating  the  subject  of  each  statute,  and 
the  page  *here  its  subsequent  history  is  given.  BjJ.C. 
Fowler.    Albany:  Matthew  Bender,  1888.    Pp.  458. 

A  manual  of  very  considerable  labor,  and  of  con- 
venience to  practitioners  in  this  State.  It  is  the  key 
of  the  statutory  history  since  January  1,  1882.  It  is 
judiciously  arranged  as  to  typography,  and  must  form 
a  very  useful  tool.  A  circular  has  been  issued  by  a 
publishing  hoase  announcing  an  ei^th  edition  of  the 
Revised  Statutes,  right  on  the  heels  of  this  tapple- 
ment.  Such  an  edition  oertalnly  is  not  needed,  now 
that  this  supplement  is  at  hand,  and  it  is  heaping  an 
onneceBMuy  borden  on  the  professiozi  to  pat  one  out* 


Newmabk  on  Bank  Deposits. 
The  Law  Relating  to  Bank  Depottte^  embracing  the  decisions 
concerning  deposits  in  commercial,  savings  and  national 
banks,  and  checks,  pass-books  and  certificates  of  deposit 
etc.  With  a  survey  of  the  law  of  deposits  in  general,  and 
of  banks  in  generaL  By  Nathan  Newmark.  St.  Louis, 
Mo.:  Wm.  H.  Stevenson,  1888.    Pp.  xvi,  228. 

This  is  an  intelligent  manual,  addressed  to  a  special 
subject  of  practical  and  frequent  interest.  It  is 
no  doubt  convenient  to  have  an  enlarged  and  separate 
treatment  of  the  subject  unembarrassed  by  the  other 
topics  of  a  general  treatise  on  banking,  and  the 
treatment  given  seems  to  be  thorough  an4  intelli- 
gent. 

» 

COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  downToesdajt 
March  13,  1888: 
Judgment  affirmed  with  oosta—Dayid  D.  Aoker  et 
al.,  appellants,  v.  Charles  E.  Leland  et  aL,  re- 
spondents; Mary  H.  Shelby,  respondent,  ▼.  Sun 
Printing  and  Publishing  Association,  appellant;  Mi- 
chael Hickey,  respondent,    v.  David  D.   Aoker  et 

al.,    appellants. Order    affirmed    with    coete  ~ 

Charles  A.  Clegg,  respondent,  v.  Andrew  J.  Aikenset 
al.  (Aikens  Newspaper  Union),  appellants;  People,  ex 
rel.  Thomas  Casey,  appellant,  v.  James  Jordan,  police 

commissioner,  etc.,  respondent. Appeal  dismissed 

with  costs— Cora  E.  Fiske,  respondent,  v.  Charles  W. 

Bardeen,  appellant. Judgment  reversed,  new  trial 

granted,  costs  to  abide  the  event— Edward  Donnelly, 
respondent,  v.  Brooklyn  City  Railroad  Company,  ap- 
pellant. 
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The  Albany  Law  Journal. 

Albany,  March  ^4,  1888. 


CURRENT  TOPICS, 

NOT  in  many  a  day  has  our  blood  been  bu  caused 
to  glow,  have  our  few  remaining  hairs  been  so 
erected  like  editorial  quills,  has  our  general  jour- 
nalistic system  been  so  electrified  and  agitated  as 
upon  the  perusal  of  an  article  of  four  columns  in 
the  Fort  Worth,  Texas,  Qaxeite^  by  Senator  Temple 
Houston,  directed  against  Judges  White  and  Will- 
son,  of  the  Texas  Court  of  Appeals,  the  criminal 
appellate  court.  It  is  boldly  headed,  **A  Scathing 
Indictment/*  and  the  same  headings  charge  a  ''sin- 
uous and  uncertain  course,"  and  a  ''trampling 
under  foot."  The  writer  charges  these  judges  with 
preparing  and  publishing  two  volumes  of  civil  cases 
decided  by  that  court  in  spite  of  constitutional  pro- 
hibition ;  charges  Judge  Willson  with  publishing  a 
book  of  Forms,  which  he  "upholds"  from  the 
bench  (bad  form  as  well  as  bad  Forms) ;  and  charges 
both  with  very  numerous  detailed  instances  of  up- 
rooting, overturning,  upsetting,  capsizing,  invert- 
ing, overruling,  and  otherwise  unsettling  and  bring- 
ing to  naught  its  own  decisions  and  the  law  of  the 
State.  We  know  nothing  of  the  merits  of  this  in- 
dictment, and  have  not  time  to  find  them  out, 
although  we  can  believe  almost  any  thing  of  a 
court  which  overrules  the  United  States  Supreme 
Court.  (By  the  way,  it  is  queer  that  the  senator 
does  not  include  that  instance  —  the  Drummers' 
case.)  But  we  know  fine  writing  when  we  see  it, 
and  this  article  is  just  scintillating  and  effervescing 
with  it  We  fear  however  that  the  vnriter  "  fit  into 
the  rebellion,"  for  he  speaks  of  the  "horrors  of  re- 
construction" and  the  "Insolent  and  tyrannical 
judiciary"  of  that  period.  Never  mind;  we  for- 
give him,  and  will  send  him  back  every  flag  of  his 
which  we  have,  and  if  he  will  come  hither  will 
shake  hands  with  him  across  the  supper-table. 
But  how  the  senator  does  sling  ink!  "The  simple 
laws  of  our  ancestors,  understood  of  all,  have  be- 
come dark  and  terrible  riddles,  as  fatal  and  myste- 
rious as  those  which  the  Sphynx  asked  of  her  fore- 
doomed victims."  "It  is  the  solemn  duty  of  every 
man  in  whose  breast  there  yet  glows  a  spark  of 
patriotic  fire,  to  make  the  fate  of  the  delinquent  a 
terrible  atonement"  "  They  display  the  eccen- 
tricities of  genius  with  none  of  its  brilliancy,  the 
insolence  of  power  shorn  of  its  majesty."  "  Ped- 
dling their  little  reports."  Judge  Hurt*s  "dissent- 
ing opinions  will  become  eternal  rules  of  action 
when  the  pale  creations  of  his  associates  have  van- 
ished as  doth  vapor."  "John  P.  White,  seated  on 
high,  reviling  and  overruling  the  opinions  of  Lips- 
comb, Roberts  and  their  compeers;  no  contrast 
more  mournful  is  seen  along  the  Nile  when  the 
jackal  snarls,  sole  lord  of  the  desolate  temples  and 
deserted  palaces  of  imperial  Sesostris.  But  tiie  opin- 
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ions  of  our  dead  jurists  will  survive  this  petty  icon- 
oclasm."  "You,  sir,  as  a  district  judge,  virtually 
assumed  that  a  sow  and  pigs  could  become  part  of 
the  record  and  go  up  to  the  Supreme  Court  in  the 
statement  of  facts  as  a  part  of  the  transcript 
While  no  one  is  surprised  at  your  holding  thus, 
humanity  is  startled  that  you  should,  from  your 
present  proud  eminence,  desire  to  perpetuate  the 
memory  of  such  folly."  (Of  course  such  a  thing 
could  only  be  done  by  the  aid  of  the  pen.)  "  Could 
calumny,  be  it  never  so  malignant,  charge  more 
than  they  confess  with  such  celestial  complais- 
ance?" "When  you  dispense  with  fundamental 
matter  all  distinctions  disappear,  and  the  trial 
court  is  safe  in  reading  as  its  charge  to  the  jiuy  a 
copy  of  the  Texas  SifUngsy  (Well,  it  might  do 
worse.)  "  There  are  those  to  whom  you  will  not 
deny  that  you  knelt  before  the  Moloch  of  Radical- 
ism and  intimated  your  willingness  to  accept  a 
judgeship  at  the  hands  of  E.  J.  Davis,  a  proceed- 
ing for  which  you  had  prepared  yourself  by  your 
attorneyship  for  the  Freedman's  Bureau,  a  position 
so  odious  that  few  decent  Republicans  could  be 
found  to  accept  it.  *  ♦  ♦  It  was  not  thus  with 
us  in  the  dlQ^s  of  old.  The  men  who  freed  Texas 
from  the  oppressors'  thrall  chose  her  worthiest  to 
devise  and  to  expound  her  laws;  and  her  judges 
were  known  as  much  for  the  splendor  of  tbeir 
learning  as  the  spotless  purity  of  their  lives.  The 
fame  of  their  wisdom  was  heard  on  the  shores  of 
every  ocean;  the  ermined  chancellor  of  Albion's 
realm  was  proud  to  find  his  construction  of  her 
common  law  sustained  by  the  genius  and  research 
of  a  Hemphill.  It  is  not  so  now,  and  if  the  evils 
I  have  pointed  out  are  allowed  to  pass  unrebuked, 
if  these  pernicious  inroads  upon  our  ancient  juris- 
prudence are  not  checked,  the  name  of  Texas  will 
become  a  reproach  and  a  hissing  throughout  the 
English  speaking  universe."  One  would  naturally 
fear  bloodshed  after  this,  but  no,  the  writer  asserts 
that  he  is  "actuated  by  no  unkind  spirit."  But 
why,  oh,  why,  has  the  senator  lost  sight  of  that 
Drummers'  case? 


Speaking  of  overruling— current  reports  bring 
us  two  remarkable  instances  of  it.  In  T<yrh^$  Ajh 
peal,  110  Penn.  St  69,  the  case  of  McCUntock's  Ajh 
peal,  29  id.  860,  is  overruled.  The  court  said: 
"  Subsequent  examination  and  reflection  have  sat- 
isfied us  that  it  was  a  mistake  not  to  have  overruled 
McCUnUx^s  Appeal.  That  we  did  not  do  so  then 
was  due  in  part  to  two  reasons.  It  was  not  consid- 
ered absolutely  essential  to  the  decision  of  the  pres- 
ent case,  and  we  have  great  reluctance  in  revising 
and  changing  what  our  predecessors  have  done. 
Where  a  rule  of  property  has  been  established  it  is 
better  to  let  it  stand,  although  subsequent  experi- 
ence should  satisfy  us  that  it  is  an  erroneous  one. 
A  rule  of  property  can  only  be  changed  by  an  act 
of  assembly  without  unsettling  titles.  But  MeClin- 
tock^e  Appeal  is  not  a  rule  of  property,  and  it  was  a 
mistake.  It  is  far  better  when  this  court  com- 
mits a  blunder  to  correct  it  in  aiSEnly  Jiiray  than  to 
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imitate  the  ostrich  by  hiding  our  heads  in  the  sand. 
McCUntock^a  Appeal  deliberately  overturned  the  law 
as  it  had  stood  for  more  than  one  hundred  years, 
and  repealed  the  statute  of  limitations  so  far  as  it 
applies  to  the  Orphans'  Court.  All  this  was  dene 
in  an  opinion  of  leas  than  a  page.  No  authorities 
were  cited,  for  none  existed,  and  the  reasoning  by 
which  that  judgment  was  sought  to  be  sustained  is 
unsatisfactory.  It  has  been  followed  with  reluct- 
ance since,  and  it  is  not  too  much  to  say  that  it 
never  had  the  approval  of  any  considerable  body  of 
the  profession.  It  is  an  excrescence  upon  our  sys- 
tem of  jurisprudence  which  cannot  stand,  and  the 
knife  might  as  well  be  applied  now  as  to  wait  a 
few  years  longer.  The  delay  would  only  result  in  a 
few  more  dead  men's  estates  being  plundered. 
That  it  has  only  worked  mischief,  and  that  contin- 
ually, we  have  ample  means  of  knowledge.  With- 
out any  authorities  in  its  support,  with  a  long  line 
of  cases  against  it  which  were  not  even  noticed, 
and  in  the  face  of  an  act  of  assembly,  by  the  mere 
stroke  of  the  judicial  pen  it  deprived  the  estate  of 
a  dead  man  of  the  benefit  of  the  statute  of  limita- 
tions, while  it  left  his  living  antagonist  in  the  full 
enjoyment  of  it.  *  ♦  ♦  McGUntoa^s  Appeal 
brushed  aside  a  long  line  of  authorities  without  so 
much  as  noticing  them.  It  introduced  a  new  rule 
which  experience  has  shown  to  be  erroneous  and 
full  of  peril  to  the  estates  of  the  dead.  That  de- 
cision is  but  twenty-eight  years  old,  and  as  before 
observed,  is  not  a  rule  of  property.  We  now  over- 
rule it  and  with  it  McGandless''  Appeal^  and  other 
cases  which  have  followed  it ;  we  restore  the  law  as 
it  stood  before  it  was  decided,  and  reinstate  the 
act  of  assembly.  We  believe  this  course  not  only 
to  be  justified  but  demanded  for  the  public  good 
and  the  repose  of  dead  men's  estates."  In  Union 
8amng9  Auociation  v.  Seligman,  92  Mo.  685,  the 
court  said:  *'It  is  with  reluctance  that  I  agree 
to  overrule  any  case  decided  by  this  court,  and  this 
reluctance  is  the  greater  where  a  line  of  decisions 
is  to  be  overthrown,  but  the  opinions  delivered  in 
the  case  of  Qriswold  v.  Sdigman^  70  Mo.  110,  and 
those  following  it,  never  had  my  entire  concurrence, 
and  one  member  of  the  court  dissented,  and  I  am 
now  satisfied  that  I  should  not  have  given  even  the 
partial  concurrence  which  I  expressed."  Then  point- 
ing out  contrary  decisions  in  the  United  States  Su- 
preme Court,  the  Maryland  Court  of  Appeals,  and 
the  New  York  Commission  of  Appeals,  he  adds :  *  *  It 
does  not  become  us  to  shut  our  eyes  to  what  other 
respectable  courts  have  held,  and  blindly  follow 
what  we  have  decided  because  we  have  decided  it." 
But  what  about  stare  deems  f  We  must  add  that 
** Sherwood,  J.,  dissented." 


Without  intention,  this  issue  of  the  Albant  Law 
JouKNAL  turns  out  to  be  an  ** animal"  number. 
A  dog  case,  full  of  poetry ;  some  feeling  remarks 
by  a  southern  judge  on  cruelty  to  animals;  a  de- 
cision that  a  mayor  cannot  abolish  dogs  without  an 
ordinance ;  and  some  doggerel  by  the  author  of  "  The 


Animal  Kingdom  in  Court,"  come  together  quite 
accidentally,  but  appropriately  upon  the  death  of 
Henry  Bergh,  a  man  whose  memory  every  lover  of 
humanity  and  justice  must  respect.  Left  with  ample 
riches  in  his  youth,  Mr.  Bergh  might  easily  have 
avoided  remark  and  ridicule  by  addicting  himself 
to  the  current  fashions  and  follies  of  the  gilded  and 
useless  young  men  of  society — to  coaching,  polo, 
racing,  yachting,  tennis  and  such  things,  to  say 
nothing  of  vices  —  but  he  preferred  to  be  of  some 
use  in  the  world,  and  so  he  devoted  himself  to  the 
neglected  duty  of  preventing  cruelty  to  animals. 
In  spite  of  ridicule  —  coarse  or  kindly  —  he  has 
calmly  gone  on  his  way,  not  minding  the  reputa- 
tion of  a  harmless  crank.  We  admire  the  man  who 
can  do  that  thing.  It  is  the  **  cranks  " —  the  '^  one- 
idea"  men  —  who  have  made  their  mark  on  the 
world.  Mr.  Bergh  needed  not  to  be  ashamed  of  his 
work.  **Thou  shalt  not  muzzle  the  mouth  of  the 
ox  that  treadeth  out  thy  com,"  ^*a  righteous  man 
regardeth  the  life  of  his  beast,"  and  **not  a  spar- 
row falleth  without  the  heavenly  father's  notice  " — 
such  utterances  are  sufi3cient  warrant  for  his  devo- 
tion to  the  dumb  servants  of  man.  It  is  pretty  safe 
to  judge  a  man's  character  by  his  treatment  of  ani- 
mus. That  is  a  powerful  touch  in  '^AnnaEar^- 
nina,"  where  the  man  who  is  endeavoring  to  seduce 
his  neighbor's  wife  is  made  to  kick  his  horse 
which  has  fallen  with  him  in  the  hurdle-race,  in 
her  sight.  If  Anna  had  known  human  nature  she 
would  have  turned  a  deaf  ear  to  him  from  that 
moment.  Great  men  have  often  been  fond  of  ani- 
mals; Montaigne,  Robinson  Crusoe  and  Mr.  Dana 
have  had  pet  cats,  and  it  now  seems  that  Mr.  Jus- 
tice Grantham  favors  the  "  cat." 


The  New  Jersey  Zaw  Jowmalj  referring  to  some 
articles  by  Mr.  Cook  in  the  AHanUe  Monthly,  on 
**  Celebration  of  Marriage,"  says:  **For  the  law  of 
New  York,  Mr.  Cook  refers  among  other  things  to 
the  testimony  and  decision  in  the  recent  case  of  the 
Lonsdale  peerage  in  the  House  of  Lords  on  the 
question  whether  a  marriage  by  consent  alone  was 
valid.  In  summing  up,  with  reference  to  all  the 
colonies,  he  says,  quoting  Mr.  Justice  Gray  in  a 
Massachusetts  case:  'The  canon  law  was  never 
adopted  here,  and  it  was  never  received  here  as 
common  law  that  parties  could  by  their  own  con- 
tract, without  an  officiating  clergyman  or  magis- 
trate, take  each  other  as  husband  and  wife,  and  so 
marry  themselves.' "  The  dec*,ision  in  the  Lonsdale 
case  was  in  regard  to  a  marriage  under  colonial 
law.  There  was  never  any  doubt  that  under  our 
State  law  a  marriage  by  consent  alone  was  valid. 
The  Journal  vreH  observes:  **  We  think  it  will  ap- 
pear that  while  the  nations  of  Europe  have  been 
making  more  and  more  careful  provisions  for  pub- 
licity and  caution  in  the  celebration  of  marriage, 
we  in  this  country,  in  our  zeal  for  liberty  and  tol- 
eration, have  generally  been  becoming  more  and 
more  lax,  and  have  thrown  away  valuable  safe 
guards.     The  feeling  in  favor  of  the  religious  cere- 
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mony,  we  are  glad  to  say,  is  strongly  imbedded  in 
our  minds  and  strengthened  by  our  customs,  and 
there  is  no  need  to  substitute  the  civil  ceremony  for 
it,  nor  even  to  require  it  as  a  supplement,  but 
while  retaining  the  religious  ceremony,  it  is  easy  to 
imitate  the  nations  on  the  continent  of  Europe  in 
requiring  public  notice  and  registration,  and  in  the 
case  of  minors,  the  consent  of  parents,  always  re- 
membering that  the  penalty  for  neglect  of  these 
should  not  be  the  nullification  of  i;he  marriage." 


NOTES  OF  CASES. 

IN  Brooklyn  v.  Brooklyn  City  R,  Co.,  46  Han,  564, 
the  plaintiff  sued  for  an  injury  sustained  by 
stumbling  over  another  passenger^s  basket  on  the 
floor  of  the  car.  The  court  said :  *  *  The  counsel  for 
the  plaintiff  asked  to  go  to  the  jury  upon  the  two 
questions,  the  '■'instruction  of  the  wheel-box  and 
the  allowance  of  the  obstruction  in  the  passage- 
way. There  was  an  entire  absence  of  proof  to 
show  the  construction  or  condition  of  the  passenger 
car  faulty  or  defective  in  any  way,  and  no  negli- 
gence can  be  charged  against  the  defendant  in  that 
respect.  Neither  do  we  conclude  that  the  defend- 
ant or  its  agents  were  chargeable  with  negligence 
or  inattention  for  permitting  one  passenger  to  carry 
his  basket  in  the  car  and  place  it  on  the  floor  be- 
tween his  feet,  and  another  to  take  with  him  his 
umbrella.  It  is  quite  usual  and  customary  for  pas- 
sengers to  carry  with  them  hand-bags,  and  baskets, 
and  umbrellas,  and  other  small  parcels,  and  no  rule 
is  showu  for  their  exclusion.  It  may  become  the 
duty  of  conductors  to  cause  their  removal  upon 
complaint  of  inconvenience  or  annoyance,  or  ob- 
struction to  other  passengers,  but  without  some 
such  complaint  or  request  we  are  imaware  of  any 
rule  which  would  require  their  removal.  If  this 
plaintiff  had  requested  the  conductor  to  clear  the 
passage-way  for  her  exit  from  the  car,  it  would 
have  been  his  duty  to  comply  with  her  request,  and 
so  far  as  the  case  discloses  the  facts,  the  conductor 
of  the  car  was  without  knowledge  of  any  obstruc- 
tion in  the  passage-way  between  the  seat«.  Our 
examination  fails  therefore  to  disclose  any  negli- 
gence of  the  defendant,  and  it  is  unnecessary  to 
make  any  examination  respecting  the  contributory 
negligence  of  the  plaintiff.  Yet  upon  this  point  it 
is  to  be  said  that  the  plaintiff,  with  full  knowledge 
of  the  obstruction  in  her  pathway,  undertook  to 
pass,  unassisted,  between  the  two  men,  over  the 
basket  and  umbrella,  and  by  that  act  plainly  as- 
sumed all  the  dangers  and  risks  of  such  a  passage, 
and  the  disastrous  results  of  such  a  hazardous  un- 
dertaking cannot  be  charged  against  the  defend- 
ant." In  Morris  v.  N.  T.  Cent.  R.  Co.,  106  N.  Y. 
678,  it  was  held,  reversing  the  decision  below,  that 
the  defendant  was  not  liable  for  an  injury  to  a  pas- 
senger by  the  fall  of  a  clothes-wringer  placed  in  a 
rack  over  his  seat  by  another  passenger. 


In    Qiibifri  y.   Orygtal  Fountain  Lodge^   (Georgia 
Supreme  Court,  Nov.  1,  1887,  it  was  held  that  an 


action  for  slanderous  words,  spoken  of  and  con- 
cerning the  plaintiff  by  a  mutual  aid  association  of 
which  he  was  a  member  when  the  alleged  tort  was 
committed,  will  not  lie  against  the  association  sued 
as  a  partnership ;  but  the  redress,  if  any,  is  against 
the  wrong-doers  in  their  individual  or  non-partner- 
ship capacity.  Nor  does  it  make  any  difference  in 
this  respect,  that  in  consequence  of  this  the  slander, 
the  plaintiff  was  suspended  from  the  beneflts  of 
membership  for  a  term  of  years,  and  that  the  action 
was  brought  pending  this  term  of  suspension. 
Bleckley,  G.  J.,  said:  *^  The  plaintiff,  a  minister  of 
the  gospel  (and  as  we  construe  his  declaration,  a 
most  worthy  and  upright  man),  brought  complaint 
for  words  against  a  mutual  aid  association,  of 
which  he  was  a  member,  alleging  the  uttering  by 
that  association,  as  a  partnership  (tlie  suit  being 
against  it  as  a  partnership),  of  certain  words  imput- 
ing to  him,  as  he  alleges,  the  offense  of  obtaining 
money  by  false  pretenses  from  the  association  — 
cheating  and  swindling  —  and  certain  other  words 
importing  that  he  was  afflicted  with  a  loathsome 
and  contagious  venereal  disease.  "^  *  ''^  If  as 
the  declaration  alleges,  the  association  was  a  part- 
nership, the  plaintiff  was  a  member  of  it ;  and  after 
diligent  search  we  have  been  unable  to  discover 
any  authority  supporting  the  theory  that  a  man  can 
slander  himself,  either  when  he  speaks  directly  as 
an  individual,  or  when  he  speaks  indirectly  through 
a  partnership  of  which  he  is  a  member.  Upon 
principle  we  do  not  see  how  he  could  charge  the 
partnership  assets  with  the  damages  that  might  be 
recovered,  he  having  an  interest  in  the  assets  as 
part  owner  of  the  same.  Nor  can  we  see  how  he 
can  escape  the  general  rule  that  in  an  action  at  law 
against  a  partnership,  all  the  partners,  so  far  as  the 
partnership  assets  are  involved,  must  be  defend- 
ants. That  rule,  applied  to  this  case,  would  re- 
quire the  plaintiff  to  sue  himself.  The  equity  pow- 
ers of  the  court  cannot  be  invoked  to  overcome  this 
obstacle,  for  a  court  of  equity  has  not,  nor  ever 
had,  jurisdiction  to  decree  damages  for  defamation 
or  slander.  Turning  from  the  remedy  to  the  wrong 
itself,  there  is  much  doubt  whether  the  facts  al- 
leged make  out  the  imputation  of  a  crime  or  mis- 
demeanor. *  *  *  The  words  laid  imported  that 
he  had  feigned  sickness  and  drawn  relief  from  the 
association  upon  a  false  pretext.  Had  he  done  so, 
he  would  have  gotten  assets  which  belonged  to  him- 
self jointly  with  the  other  members  of  the  partner- 
ship, and  it  is,  at  least,  doubtful  whether  getting 
them,  though  in  so  disreputable  a  way,  would  amount 
to  an  offense  punishable  by  law.  But  the  case  as  a 
whole  cannot  be  ruled  upon  this  distinction,  be- 
cause the  venereal  disease  was  not  a  partnership 
malady ;  that  was  individual  property.  Whether  a 
partnership  can  slander  anybody  might  formerly 
have  admitted  of  some  question,  for  it  is  an  old 
rule,  going  back  to  Croke's  reports  —  perhaps  fur- 
ther still  —  that  there  could  be  no  joint  action 
against  several  persons  for  oral  words.  The  courts 
considered  that  if  two  uttered  the  same  words  sim- 
ultaneously the  vocal  act  of  each  would  have  a  sep- 
arate identity,  and  be  an  individual  act;  and  so  ac- 
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tions  for  such  torts  ought  to  be  several,  and  not 
joint.  It  seems  there  was  finally  a  sort  of  judicial 
acquiescence  in  the  theory  that  a  slanderous  song, 
chanted  in  concert  by  a  number  of  voices,  would 
lay  the  foundation  for  a  joint  action  against  all  the 
musicians,  and  this  appears  to  be  as  far  as  decisions 
have  gone,  save  where  the  *  new  orders '  could  be 
cited.  That  defamatory  music  is  not  mere  melody, 
but  may  be  treated  as  harmony,  is  perhaps  good 
law.  On  principle  we  can  think  of  no  reason  why 
a  partnership  might  not  slander  a  third  person 
through  agents  or  members,  authorized  and  em- 
powered to  defame  orally ;  or  by  adoption  and  rati- 
fication, after  defamation  by  slanderous  words. 
The  difficulty  in  the  present  case  is,  not  alone  that 
the  partnership  could  not  slander  anybody,  but  that 
it  could  not  slander  a  member  of  the  firm,  he  being 
so  united  to  the  partnership  that  there  could  be  no 
partnership  tort  that  would  not  involve  him  as  a 
tort  feasor,  and  he  could  not  be  both  agent  and 
patient  in  the  infliction  of  an  injury.  Cases  of  de- 
famation growing  out  of  jars  and  bickerings  among 
the  members  of  associations,  religious  as  well  as 
secular,  are  unfortunately  too  numerous.  Many  of 
them  are  summarized  and  discussed  in  ShurUeff  v. 
Stevem,  61  Vt.  601;  S.  C,  81  Am.  Rep.  698,  itself 
a  case  of  much  interest,  and  quite  instructive  on 
the  literature  of  the  subject.  Such  actions  are  not 
to  be  encouraged,  but  rather  discouraged,  and  we 
are  not  sorry  to  mete  out  strict  law  against  them." 


In  StepTieM  v.  State^  Mississippi  Supreme  Court, 
Jan.  80,  1888,  defendant  was  indicted  for  killing 
hogs  trespassing  on  his  land  after  he  had  vainly  tried 
to  drive  them  away.  Hdd  error  to  refuse  to  charge 
tl^  jury  that  if  defendant  killed  the  hogs  while  they 
were  ravaging  his  crop,  in  order  to  protect  the  crops, 
and  not  from  a  spirit  of  cruelty,  they  should  find 
him  not  guilty  of  cruelty  to  animals.  Arnold,  J., 
said:  *'The  motive  with  which  the  act  was  done 
is  the  test  as  to  whetlier  it  was  criminal  or  not. 
Unless  appellant  was  actuated  by  a  spirit  of  cruelty, 
or  a  disposition  to  inflict  unnecessary  pain  and  suf- 
fering on  the  animals,  he  was  not  guilty  of  the 
offense  charged.  He  may  have  committed  a  tres- 
pass for  which  he  is  liable  in  a  civil  suit,  but  if  his 
purpose  and  intent  was  to  protect  his  crop  from  de- 
predation, he  did  not  violate  the  statute  imder 
which  he  was  indicted.  1  Bish.  St.  Crimes,  §§  694, 
597;  Wright  v.  8taU,  80  Ga.  825;  State  v.  Waters,  6 
Jones,  276;  Thomas  v.  8taU,  80  Ark.  488;  LoU  v. 
StaUy  9  Tex.  App.  206.  This  disposes  of  the  case 
at  bar;  but  speaking  for  myself,  I  wish  to  say  that 
laws,  and  the  enforcement  or  observance  of  laws 
for  the  protection  of  dumb  brutes  from  cruelty  are, 
in  my  judgment,  among  the  best  evidences  of  the 
justice  and  benevolence  of  men.  Such  statutes 
were  not  intended  to  interfere,  and  do  not  inter- 
fere with  the  necessary  discipline  and  government 
of  such  animals,  or  place  any  unreasonable  restriction 
on  their  use  or  the  enjoyment  to  be  derived  from  their 
possession.     The  common  law  recognized  no  rights 


in  such  animals,  and  punished  no  cruelty  to  them, 
except  in  so  far  as  it  affected  the  rights  of  individu- 
als to  such  property.  Such  statutes  remedy  this  de- 
fect, and  exhibit  the  spirit  of  that  divine  law  which 
is  so  mindful  of  dumb  brutes  as  to  teach  and  com- 
mand, not  to  muzzle  the  ox  when  he  treadeth  out 
the  corn;  not  to  plow  with  an  ox  and  an  ass  to- 
gether; not  to  take  the  bird  that  sitteth  on  its 
young  or  its  eggs;  and  not  to  seethe  a  kid  in 
its  mother^s  milk.  To  disregard  the  rights  and 
feelings  of  equals  is  unjust  and  ungenerous,  but  to 
willfully  or  wantonly  injure  or  oppress  the  weak 
and  helpless  is  mean  and  cowardly.  Human  beings 
have  at  least  some  means  of  protecting  themselves 
against  the  inhumanity  of  man  — that  inhumanity 
which  *  makes  countless  thousands  mourn' — but 
dumb  brutes  have  none.  Cruelty  to  them  mani. 
fests  a  vicious  and  degraded  nature,  and  it  tends 
inevitably  to  cruelty  to  men.  Animals  whose  lives 
are  devoted  to  our  use  and  pleasure,  and  which  are 
capable  perhaps  of  feeling  as  great  physical  pain  or 
pleasure  as  ourselves,  deserve,  for  these  considera- 
tions alone,  kindly  treatment.  The  dominion  of 
man  over  them,  if  not  a  moral  trust,  has  a  better 
significance  than  the  development  of  malignant 
passions  and  cruel  instincts.  Often  their  beauty, 
gentleness  and  fidelity  suggest  the  reflection  that  it 
may  have  been  one  of  the  purposes  of  their  creation 
and  subordination  to  enlarge  the  sympathies  and 
expand  the  better  feelings  of  our  race.  But  how- 
ever this  may  be,  human  beings  should  be  kind  and 
just  to  dumb  brutes,  if  for  no  other  reason  than  to 
learn  how  to  be  kind  and  jiist  to  each  other." 


CONFLICT  OF  LA  W8-DEATH  BY  WRONGFUL 
ACT—  STATUTE  OF  SISTER  STATE. 

INDIANA  SUPREME  OOURT,  JAN  24.  1888. 

Burns  y.  Grand  Rapids  &  I.  R.  Co. 
Although,  at  common  law,  actions  ex  delicto  for  injuxr  to  the 
person  abate  upon  the  death  of  the  person  injured,  yet 
where  the  statute  in  the  State  in  which  the  injury  ia  In- 
flicted gives  a  right  of  action  to  the  personal  representa- 
tiTO  in  such  case,  that  right  may  be  enforced  in  another 
State  haying  a  similar  statute,  in  a  court  havlDg  juris- 
diction of  the  defendant. 

A  PPEAL  from  Superior  Court,  Allen  ooonty 

L.  M,  Ninde^  for  appellant. 

W,  8,  0*Rourke  and  John  MorrUt  for  appellee. 

Mitchell,  J.  On  and  prior  to  the  24th  day  of 
March,  1886,  the  Grand  Rapids  &  Indiana  Rail- 
road Company  was  operating  its  line,  which  extends 
from  Ft.  Wayne,  Indiana,  to  the  northern  lakes,  in 
the  State  of  Michigan.  The  complaiut  charges  that 
while  so  engaged  the  defendant  company  negligently 
aud  wrongfully  caused  the  death  of  William  Bums, 
the  plaintiff's  intestate,  while  the  latter  was  engaged 
in  the  line  of  his  duty  in  coupling  oars  at  Carey  sta- 
tion, in  the  State  of  Michigan,  the  intestate  being  at 
the  time  an  employee  of  the  company.  This  action  is 
by  the  administrator  to  recover  damages  which  he 
alleges  have  accmed  to  the  decedent's  next  of  kin, 
whose  names  are  set  oat  in  the  coo^^int^The  oom- 
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plaint  embraoes  a  Btatate  of  tbe  State  of  Miohifcan,  in 
which  it  is  enacted  that'  anj  person  or  corporation,  by 
whose  wrouRfnl  act,  neglect  or  default,  the  death  of 
anj  person  shall  be  caused,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  provided  the  injury  shall  have  occurred  under 
such  circumstances  as  that  if  death  had  not  ensued, 
the  injured  person  would  have  been  entitled  to  main- 
tain an  action.  The  action  is  to  be  brought  in  the 
name  of  the  personal  represeutatiye  of  the  person 
whose  death  has  been  caused,  and  the  amount  recov- 
ered to  be  distributed  to  the  persons,  and  in  the  pro- 
portion provided  by  law,  for  the  distribution  of  per- 
sonal property  of  persons  dying  intestate.  The  jury 
are  authorized  to  give  such  damages  as  they  shall 
deem  just  and  fair,  taking  into  account  the  pecuniary 
injury  resulting  from  the  death  to  the  persons  entitled. 
It  may  be  remarked  that  this  statute  is  not  essentially 
dissimilar  to  that  regulating  the  same  subject  in  the 
State  of  Indiana,  as  found  in  section  284,  Revised 
Statutes.  1881.  The  court  below  sustained  a  demurrer 
to  the  complaint,  upon  the  ground  that  jurisdiction 
to  enforce  the  right  of  action  and  liability,  which  it  is 
alleged  accrued  in  the  State  of  Michigan  under  its 
laws,  belonged  exclusively  to  the  courts  of  th"t  State. 
The  propriety  of  this  ruling  Is  the  only  question  In- 
volved in  this  appeal. 

It  is  a  settled  rule  of  the  common  law  that  the  death 
of  a  human  being  cannot  be  complained  of  as  a  cause 
of  action  in  a  civil  court.  In  the  absence  of  statutory 
enactments,  actions  arising  ex  delicto^  for  injury  to 
the  person,  abate  on  the  death  of  the  person  injured, 
and  do  not  survive  to  the  personal  representatives, 
the  maxim  actio  personalis  moritur  cum  persona  being 
of  universal  application.  The  States  of  Indiana  and 
Michigan  have  each  enacted,  as  have  mo9t  of  the  other 
States,  statutes  like  that  the  substance  of  which  is 
above  set  out.  The  statutes,  while  they  do  not  in 
terms  revive  the  common-law  right  of  action  for  per- 
sonal injury,  nor  make  it  survive  the  death  of  the 
injured  person,  create  a  new  right  in  favor  and  for 
the  benefit  of  tbe  next  of  kin  or  heirs  of  the  person 
whose  death  has  been  wrongfully  caused.  Although 
tbe  right  thus  created  is  purely  of  statutory  origin, 
its  nature  and  incidents  and  the  conditions  upon 
which  a  recovery  may  be  had,  are  in  no  essential  re- 
spect different  from  that  which  relate  to  an  ordinary 
civil  action  to  recover  damages  for  a  civil  injury* 
There  is  therefore,  as  we  conceive,  no  propriety  in  the 
suggestion  sometimes  made,  that  statutes  such  as  that 
set  out  in  the  complaint  are  penal  in  character.  The 
recovery  is  not  a  penalty  inflicted  by  way  of  punish- 
ment for  the  wrong,  but  is  merely  compensatory  of 
the  damages  sustained  by  the  heirs  or  next  of  kin, 
who  had.  or  are  supposed  to  have  had,  a  pecuniary  in- 
terest in  the  life  of  the  intestate.  Mahew  v.  Bums, 
103  Ind.  828-^336.  If  the  plaintiff  were  asserting  a  right 
to  recover  a  penalty,  a  different  rule  would  prevail. 
Camahan  v.  Telegraph  Co.,  89  Ind.  626. 

When  the  railway  company  wrongfully  caused  the 
death  of  William  Burns  in  the  State  of  Michigan,  we 
have  seen  that  a  right  of  action,  under  the  statutes  of 
that  State,  accrued  to  his  personal  representatives  to 
recover  civil  damages  for  the  benefit  of  those  to  whom 
his  personal  property  became  distributable.  The  stat- 
ute of  Michigan  fixed  the  rights  of  the  next  of 
kin  and  the  liability  of  the  railroad  company.  It  is  a 
well-established  principle  that  rights  which  have  ac- 
crued under  the  laws  of  a  foreign  State  are  treated  as 
valid  rights  everywhere;  and  by  means  of  this  princi- 
ple, cognizance  is  taken  of  extra-territorial  laws,  and 
of  facts  extra-territorial,  when  those  laws  and  facts 
have  conferred  rights  or  imposed  obligations  upon 
persons  who  are  within  the  jurisdiction  of  tbe  court. 
West.  Pr.  Int.  Law,  i  58.    The  applioatioa  of  this 


principle  requires  that  the  injury  described  must  have 
given  a  right  of  action  under  the  laws  of  the  place 
where  the  default  or  neglect  accrued.  A  civil  right 
of  action  acquired  under  the  laws  of  the  State  where 
the  injury  was  inflicted,  or  a  civil  liability  incurred 
in  one  State  may  be  enforced  in  any  other  in  which  the 
party  in  fault  may  be  found,  according  to  the  course 
of  procedure  in  the  latter  State.  Dennick  v.  Railroad 
Co,,  103  U.  S.  11;  Leonard  v.  Navigation  Co.,  84  N.  Y. 
47:  Knight  y.  Railway  Co,,  108  Penu.  St.  250;  28  Am. 
&  Eng.  Ry.  Cas.  485;  Railroad  Co.  v.  SioirU,  78  Ga. 
651 ;  26  Am.  &  Eng.  Ry.  Cas.  482 ;  RaUroad  Co,  v.  Nix,  68 
Qa.  572;  Railroad  Co.  v.  Doyle,  8  Am.  &  Eng.  Ry.  Cas. 
171;  Herrick  v.  Railway  Co.,  31  Minn.  11;  McLeod  v. 
RaUway  Co.,  58  Vt.  727;  28  Am.  &  Eng.  Ry.  Cas.  644; 
Boyce  v.  Railxoay  Co.,  68  Iowa,  70;  23  Am.  &  Eng.  Ry. 
Cas.  172;  RaUroad  Co.  v.  JSprayberry,  8  Baxt.  841; 
Railway  Co,  v.  Lacy,  43  G  a.  461. 

Actions  for  the  recovery  of  damages  for  personal 
injuries  are  transitory  in  their  nature,  and  arise  out 
of  the  supposed  violation  of  rights  which  in  contem- 
plation of  law  are  not  local,  nor  confined  to  the  State 
where  the  right  accrued.  Such  actions  have  always 
been  regarded  as  transitory  in  character;  and  although 
the  injury  and  the  right  of  action  may  have  accrued 
in  a  foreign  State,  it  is  now  settled  by  an  overwhelm- 
ing weight  of  authority  that  the  jurisdiction  of  courts 
to  entertain  and  enforce  the  right  is  not  dependent 
upon  whether  the  right  is  of  statutory  or  common- 
law  origin,  provided  the  enforcement  of  the  right  in 
no  way  infringes  upon  or  contravenes  the  policy  of 
tbe  State  in  whose  jurisdiction  the  remedy  Is  sought. 
McLeod  V.  Railway  Co,,  supra ;  Boyee  v.  Railtoay  Co., 
supra.  There  are  comparatively  recent  decisions 
which  proceed  upon  a  supposed  distinction  between 
statutory  rights  in  derogation  of  the  common  law  and 
those  generally  recognized  common-law  rights.  Some 
of  theee  refused  to  recognize  or  enforce  rights  which 
are  wholly  dependent  upon  foreign  statutory  law. 
Richardson  v.  Railroad  Co.,  98  Mass.  85;  Anderson  v. 
Railway  Co.,  37  Wis.  321;  Bettys  v.  Milwaukee,  id.  823; 
Woodard  v.  JiaUroad  Co.,  10  Ohio  St.  121;  McCarthy 
y,  RaUroad  Co.,  IB  Kan.  46;  Taylor  v.  Pennsylvania 
Co,,  78  Ky.  848.  As  is  suggested  in  an  elaborate  and 
valuable  note  to  the  last  edition  of  Story  on  the  Con- 
flict of  Laws  (note  a,  p.  844),  most  of  the  cases  in 
which  this  distinction  is  attempted  might  well  have 
been,  and  indeed  some  of  them  were,  decided  upon 
other  grounds.  But  however  that  may  be,  the  more 
recent  decisions,  and  we  believe  the  entire  current  of 
the  later  authorities,  have  entirely  disregarded  the 
distinction  which  was  formerly  supposed  to  exist  be- 
tween rights  originating  under  a  foreign  statute  and 
those  of  common-law  origin.  3  Wood  Ry.  Law,  S  411 ; 
Story  Confl.  Law  (8th  ed.),  844;  and  cases  cited,  supra. 

The  general  proposition  may  be  conceded  that  stat- 
utes have  no  extra-territorial  force  beyond  the  State 
in  which  they  were  enacted,  but  it  is  nevertheless  true 
that  civil  rights  acquired  under  a  statute  are  not 
confined  to  the  limits  of  the  State  in  which  the  right 
accrued.  Such  rights,  out  of  regard  for  the  principles 
of  comity  existing  between  States,  will  be  enforced 
In  the  courts  of  any  State  which  can  obtain  jurisdic- 
tion of  the  defendant,  provided  to  enforce  them  does 
not  violate  the  law  or  policy  of  the  State  in  which 
they  are  sought  to  be  enforced.  As  was  said  in  Knight 
V.  Railway  Co.,  supra,  a  case 'in  all  respects  parallel 
with  the  present :  *'  In  such  cases  the  law  of  the  place 
where  the  right  was  acquired  or  the  liability  was  in- 
curred, will  govern  as  to  the  right  of  action,  while  all 
that  pertains  merely  to  the  remedy  will  be  controlled 
by  the  law  of  the  State  where  the  action  is  brought.*' 
Berrick  v.  RaUway  Co.,  supra.  In  a  case  which  in- 
volved the  right  of  an  administrator,  appointed  under 
the  laws  of  the  State  of  New  York,  to  maintain  a  suit 
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in  that  juriiidiotioQ  to  enforce  liability  for  the  death 
of  ail  intestate  wrougf  ullj  oaased  iu  the  State  of  New 
Jersey,  Mr.  Justice  Miller  said :  *'  It  is  Indeed  a  right 
dependent  solely  on  the  statute  of  the  State ;  but 
when  the  act  is  done  for  which  the  law  says  the  per- 
son shall  be  liable,  and  the  action  by  which  the 
remedy  is  to  be  enforced  Is  a  personal  and  not  a  real 
action,  and  is  of  that  character  which  the  law  recog- 
nizes as  transitory  and  not  local,  we  cannot  see  why 
the  defendant  may  not  be  held  liable  in  any  court  to 
whose  jurisdiction  he  can  be  subjected  by  personal  pro- 
cess or  by  voluntary  appearance,  as  was  the  case  here. 
It  is  difficult  to  understand  why  the  nature  of  the 
remedy,  or  the  jurisdiction  of  the  courts  to  enforce 
it,  Is  in  any  manner  dependent  on  the  question  whether 
it  is  a  statutory  right  or  a  common-law  right.  When- 
ever, by  either  the  common  law  or  the  State,  a  right 
of  action  has  become  fixed,  and  a  legal  -liability  in- 
curred, that  liability  may  be  enforced,  and  the  right 
of  action  pursued  in  any  court  which  has  jurisdiction 
of  such  matters  and  can  obtain  jurisdiction  of  the 
parties."    Dennick  v.  Railroad  Co.<,  supra. 

It  is  not  perceived  why  a  right  of  action  transitory 
in  Its  nature,  arising  ex  delicto,  under  a  statute  of  a 
foreign  State,  should  not  be  as  readily  enforced  by  the 
courts  of  this  State  as  are  those  which  arise  ex  cor^ 
tractu^  but  which  depend  for  their  validity  upon  the 
statute  of  a  foreign  State.  Rights  of  the  latter  class 
are  enforced  without  hesitation.  Some  of  the  decis- 
ions seem  to  rest  upon  the  principle  that  rights  ac- 
quired or  liability  incurred,  under  a  statute  in  one 
State,  will  not  be  enforced  in  a  foreign  State,  unless 
the  law  of  the  forum  and  that  of  the  place  where  the 
right  of  action  accrued  are  of  slmillar  import  and 
character,  or  unless  both  concur  in  giving  a  right  of 
action  for  the  injury  complained  of.  Leonard  v. 
Steam^  etc.,  Co.,  84  N.  T.  48,  and  cases  cited ;  Boyce 
V.  Railroad  Co.,  supra.  Other  well-considered  cases 
proceed  upon  the  theory  that  in  order  to  justify  a 
court  in  one  State  in  refusing  to  enforce  a  right  of 
action  which  accrued  under  the  law  of  another  State, 
it  must  appear  that  the  liability  sought  to  be  enforced 
is  against  good  morals  or  natural  justice,  or  that  the 
enforcement  of  the  law  would  be  prejudicial  to  the  gen- 
eral interests  of  the  citizens  of  the  State  whose  courts 
are  asked  to  giro  it  eflfect.  Herrick  v.  Railway  Co,, 
supra,  and  cases  cited.  As  has  already  been  seen,  the 
statutes  of  the  States  of  Indiana  and  Michigan  are  so 
nearly  identical  in  import  and  character  as  to  mani- 
fest the  close  coincidence  in  the  policy  of  the  two 
States  in  respect  to  the  statutes  applicable  to  cases 
nice  the  present.  Under  such  circumstances,  there  is, 
as  is  said  In  the  case  of  Railway  Co.  v.  Richards,  4  S. 
W.  Rep.  827,  a  general  concurrence  of  authority  to 
the  effect  that  the  courts  in  either  State,  which  can 
by  their  process  obtain  rightful  jurisdiction  over  the 
person  of  the  defendant,  will  enforce  liabilities  arls 
ing  In  the  other.  We  need  therefore  give  the  question 
al>ove  suggested  no  further  consideration,  except  to 
say  that  the  better  view,  as  applied  to  actions  for 
death  caused  by  negligence,  seems  to  be  that  taken 
by  the  Court  of  Appeals  of  the  State  of  New  York, 
which  is  that  while  the  statutes  of  the  different  States 
involved  need  not  be  alike  In  detail,  they  should  be 
of  the  same  import  and  character.  Story  Confl.  Law, 
816,  note.  Indeed  this  seems  to  be  the  better  view  In 
any  case  where  the  statute  of  a  foreign  State  has 
made  that  actionable  for  which  an  action  was  ex- 
pressly forbidden  by  the  common  law,  since  by  the 
adoption  of  the  common  law  it  may  plausibly  be  urged 
ttiat  prohibition  was  also  adopted  iu  the  at>seiice  of  an 
express  statute  making  that  actionable  for  which  an 
action  was  previously  forbidden.  All  the  cases  agree 
that  whatever  the  law  of  the  forum  may  be  the  plain- 
tiff's case  must  stand,  if  at  all,  so  far  as  his  right  of 


action  is  concerned,  upon  the  law  of  the  place  where 
the  injury  occurred.  Hyde  v.  Railroad  Co.,  W.  Iowa, 
441;^Ueriv.  Railroad  Co.,  45  Md.  40.  In  order  to 
maintain  an  action  of  tort  founded  upon  an  injury  to 
the  person,  or  for  wrongfully  causing  the  death  of  the 
person  Injured,  the  wrong  which  caused  the  injury 
and  death  must  at  least  be  actionable  by  the  law  of 
the  place  where  it  was  committed,  if  not  also  by  the 
law  of  the  place  where  redress  is  sought.  Unless 
the  alleged  wrong  was  actionable  In  the  jurisdiction 
in  which  it  was  committed,  there  is  no  cause  of  action 
which  can  be  carried  to  and  asserted  in  any  other 
jurisdiction.  Le  Forest  v.  Tolman,  117  Mass.  109;  Davis 
T.  Railway  Co,,  143  id.  801;  28  Am.  &  Eng.  Ry.  Cas. 
238;  Deevoise  v.  Railroad  Co.,  08  N.  Y.  877;.  WhOford 
V.  RcMroad  C^.,  23  id.  466;  McDonaldv.  Mallory, 77  Id. 
584. 

The  principle  last  above  stated  ruled  tlie  decision  In 
the  case  of  Buckles  v.  EUers,  72  Ind.  220.  That  was 
an  action  by  an  unmarried  woman  to  recover  damage* 
for  her  own  seduction.  The  injury  complained  of 
was  committed  in  the  State  of  Illinois.  Notwithstand- 
ing the  statute  in  this  State  which  confers  upon  every 
unmarried  woman  a  right  to  prosecute  an  action  for 
her  own  seduction,  in  the  absence  of  any  thing  to  the 
contrary  being  made  to  appear,  it  was  correctly  as- 
sumed that  the  common  law,  under  which  no  such 
action  could  be  maintained,  was  In  force  in  the  State 
of  Illinois.  It  followed,  necessarily,  that  the  court 
held  the  action  not  maintainable.  On  the  authority 
of  a  text-writer  of  high  repute.  It  was  stated  in  an  in- 
cidental way,  in  the  case  referred  to,  that  even  if  it 
had  been  shown  that  there  was  a  statute  in  Ulluois 
which  conferred  upon  the  plaintiff  iu  that  case  the 
right  to  sue  for  her  own  seduction,  that  would  not 
have  authorized  her  to  maintain  an  action  in  the 
courts  of  this  State  upon  principles  of  comity,  as  it 
was  only  common-law  rights,  or  such  rights  as  are 
recognized  as  existing  by  the  general  usage  of  civil- 
ized nations,  which  can  be  enforced  by  comity  in  a 
foreign  forum.  This  statement  In  no  way  impairs  the 
correctness  of  the  conclusion  reached  in  the  case,  but 
in  the  light  of  the  more  recent  decisions  and  authori- 
ties, it  may  be  doubted  whether  the  text  relied  oii 
can  be  regarded  as  expressing  the  law  upon  the  sub- 
ject with  entire  accuracy.  To  the  extent  that  any 
thing  found  In  the  opinion  referred  to  conflicts  with 
what  Is  here  decided,  that  case  may  be  deemed  modi- 
fled. 

What  has  been  said  leads  to  the  conclusion  that  the 
learned  court  erred  In  sustaining  the  demurrer  to  the 
complaint.     The   judgment    is    therefore   reversed, 

with  costs. 

♦ 

COPYRIGHT  "  EXCERPTS    FROM     BOOK -^ 
PROOF  OF  INFRINGEMENT. 

UNTTBD  STATB8  dBOmT  CX)URT,  E.  D.  MIOHIQAN, 
JANUARY  9. 1888. 

Farmer  v.  Elstner.'*' 
Complainant  was  the  author  and  proprietor  of  an  elaborate 
book  of  l,Qdl  pages,  entitled  *'  A  History  of  Detroit  and 
Michigan,  or  the  Metropolis  Illustrated.**  Defendant's 
publication  was  a  pamphlet  of  274  pages,  entitled  **  The 
Industries  of  Detroit;**  the  first  70  pages  of  which  were 
mainly  historical,  and  contained  about  100  short  extracts 
from  the  compIahiant*s  book.  The  remaining  900  pages 
consisted  of  advertisements  only.  Held,  that  as  three- 
fourths  of  the  extracts  from  complalnant*s  book,  and 
practically  all  to  which  he  could  lay  claim  as  original 
matter,  were  contained  in  the  first  chapter*  being  the 
first  11  pages  of  the  pamphlet,  the  injunction  should  ex- 
tend only  to  this  portion  of  the  publication. 
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E,  C.  Hin$ddle  aud  C.  /.  Walker,  for  plaintiff. 
Oeorgt  8,  Hoamer,  for  defendant. 

Brown,  J.  We  have  felt  considerable  difflonltjr  in 
reaching  a  satisfactory  oouoIusioD  in  tliis  case,  from 
the  fact  that  the  piracies,  though  numerous,  are  not 
extensive;  and  from  the  further  fact  that  defendant's 
pamphlet  was  evidently  not  intended  to  supersede,  or 
in  any  way  interfere  with  the  sale  of  the  elaborate 
and  instruotiye  work  of  tlie  plaintiff.  Wliere  defend- 
ant's publication  is  designed  to  rlvei  or  compete  with 
the  plaintiff's  in  the  marlcet,  courts  are  astute  to  pro- 
tect the  technical  rights  of  tlie  plaintiff  to  his  com- 
position, aud  will  even  enjoin  an  imitation  of  his  gen- 
eral plan  and  arrangement,  though  there  l>e  no  plagi- 
arism of  sentences  or  ideas.  Where  defendant  has 
been  guilty  of  a  complete  or  substantial  reprint  of 
plaintiff's  work,  no  difficulty  is  encountered  in  grant- 
ing an  injunction ;  but  where  the  alleged  violation 
consists  in  excerpts  from  the  plaintiff,  the  court  is 
bound  to  consider  not  only  the  quantity  and  quality 
of  the  matter  appropriated,  but  the  intention  with 
which  such  appropriation  is  made,  the  extent  to  which 
the  plaintiff  is  injured  by  it,  and  the  damage  to  tiie 
defendant  by  an  injunction. 

With  reference  to  the  quantity  and  quality  taken, 
of  course  no  general  rule  can  be  laid  down  applicable 
to  all  cases.  One  writer  might  take  all  the  vital  part 
of  another's  book,  though  it  might  be  bnt  a  small  por- 
tion of  the  book  in  quantity.  In  many  valuable  books, 
particularly  of  a  scientific  cliaracter,  the  leading  ideas 
of  the  author  may  l>e  very  few  in  number,  the  greater 
part  of  the  work  l>eing  devoted  either|to  the  illustration 
or  amplification  of  these  ideas,  or  to  there  production 
of  the  Ideas  of  other  authors  upon  the  same  subject. 
The  person  who  could  seise  these  leading  ideas,  or  to 
use  an  expression  attributed  to  Macaulay,  who  '*  could 
tear  the  heart  out  of  the  book,"  though  It  involved 
the  republication  of  only  a  single  paragraph,  might  do 
the  author  substantial  damage,  while  another  might 
republish  pages  without  imparting  the  same  Informa- 
tion. It  is  not  only  quantity,  but  value  and  quality, 
that  are  to  l>e  regarded  in  determining  the  question 
of  piracy.  Bramwell  v.  Halcomb^  8  Mylne  &  C.  738. 
**It  must  appear,"  said  yice-Chancellor  Sbadwell, 
*'  where  a  complaint  is  made  to  this  court,  that  the 
piracy  has  either  been  of  what  is  called  a  large  part  or 
a  material  part.*'    Drone  Copyr.  634. 

Regarding  the  intent  with  which  the  appropriation 
is  made,  it  is  obvious  that  the  use  of  a  certain  amount 
of  an  author's  production  may  be  perfectly  fair  and 
legitimate  in  one  case,  while  the  use  of  a  simlllar 
amount  in  another  case  might  be  unlawful.  Thus 
great  liberty  is  exercised  in  permitting  a  reviewer  to 
make  extracts  for  the  purposes  of  criticism,  so  long  as 
such  extracts  are  not  made  as  a  cover  for  a  republica- 
tion, or  fur  the  purpose  of  superseding  the  original 
work.  Indeed  such  quotations  In  the  form  of  criti- 
cisms are  frequently  of  great  value  to  the  author  him- 
self, and  may  actually  increase  the  sale  of  his  book. 
Other  instances  may  be  imagined,  especially  in  the 
publication  of  legal  and  scientific  works,  where  It 
would  be  almost  impossible  for  a  subsequent  author 
to  properly  state  the  existing  state  of  science,  with- 
out making  quotations  from  preceding  works.  On 
the  other  band,  if  the  selections  are  made  animo 
furandi^  with  intent  to  make  use  of  them  for  the  same 
purpose  for  which  the  original  author  used  them,  to 
eonvey  in  a  different  publication  the  Information 
which  he  imparted,  or  to  supplant  him  in  his  own 
territory,  a  small  quantity  will  suffice  to  render  the  de- 
fendant liable  to  a  charge  of  piracy.  Thus  in  Camp' 
beU  V.  ScoUj  11  Sim.  81,  the  defendant  published  a  work 
containing  an  original  essay  on  Modem  English 
Poetry,  including  biographical  sketches  of  forty-three 


modern  poets,  and  selections  from  their  poems, 
among  which  were  six  short  poems,  and  parts  of 
longer  poems,  the  copyright  whereof  belonged  to  plain- 
tiff. The  selections  constituted  altogether  the  bulk 
of  the  defendant's  work,  but  were  alleged  to  have 
been  introduced  Into  it  for  the  purpose  of  illus- 
trating the  essay.  The  court  restrained  the  publi- 
cation of  the  work  as  being  an  infringement  of  the 
plaintiff's  copyright.  The  case  of  Bradbury  v.  HoUefi, 
L.  R.,  8  Exch.  1,  was  an  action  at  law  by  the  proprie- 
tors of  Puno^  against  the  defendant  for  reproducing 
nine  cartoons  of  Napoleon  III,  published  In  Puttch 
between  1849  and  1867,  with  descriptive  writing  under- 
neath them.  It  was  held  by  the  court  Uiat  a  substan- 
tial part  of  the  plaintilTs  book  or  sheets  of  letterpress 
has  been  appropriated,  and  that  he  was  entitled  to  re- 
cover. Th^  jury  however  awarded  but  forty  shillings 
damages. 

In  the  case  under  consideration  the  defendant  has 
made  numerous,  but  not  very  lengthy,  excerpts  from 
plaintUTs  book.  The  excerpts  however  are  from  the 
most  valuable  part  of  his  work,  and  contain  facts 
which  had  never  before  been  published  and  which 
were  obtained  from  original  sources,  at  very  consider- 
able labor  and  expense.  On  nearly  one-third  of  the 
first  70  pages  of  defendant's  book  there  are  evidences 
of  republication  from  plaintiff's.  On  the  first  11  pages 
in  particular  it  appears  very  clearly  that  a  considerable 
part  of  the  Information  contained  was  taken  from  it, 
without  any  credit  to  him.  On  page  9  II  is  said  that 
**Ghamplain  heard  of  the  strait  from  Indians  in  1003." 
The  same  page  also  contains  statements  as  to  JoUet 
and  La  Salle,  as  well  as  a  statement  regarding  mounds 
as  ** evidently  of  Aztec  origin,"  all  taken  from  plain- 
tiff's book.  On  page  10  Is  the  following  statement: 
**Antolne  Laumet  de  la  Nothe  Cadillac  was  bom  March 
5, 1668,  at  St.  Nicholas  de  la  Grave,  In  the  department 
of  Tarn  and  Garonne  In  France.  He  received  a  liberal 
education,  was  a  lieutenant  In  the  French  army  when 
he  arrived  in  the  new  world,  and  was  married  at 
Quebec  June  25.  1687,  to  Marie  Ter^e  Guyon."  These 
are  specimens  of  the  extracts  made  by  the  defendant 
from  plaintiffs  work  to  the  number  of  about  a  hun- 
dred. There  Is  no  pretense  that  the  compiler  of  this 
publication  resorted  to  the  original  sources  himself 
for  this  information,  nor  that  he  procured  it  from  any 
other  source  than  the  plaintiffs  book.  Had  he  ex- 
tended to  this  book  the  common  courtesy  of  an  ac- 
knowledgment, we  should  have  looked  upon  his  ap- 
propriation with  much  more  favor  than  we  are  dis- 
posed to  at  present.  As  the  case  stands,  the  animus 
furandi  is  entirely  clear. 

The  chief  difficulty  we  have  met  with  in  this  case  is 
the  absence  of  testimony  showing  tliat  plaintiff  has 
been,  or  is  likely  to  be,  injured  by  defendant's  pub- 
lication ;  and  as  it  was  not  intended  as  a  competing 
work  in  any  sense  of  the  term,  it  is  doubtful  in  my 
mind  whether  its  circulation  would  prevent  the  sale 
of  a  single  copy  of  plaintiff's  book.  This  book  Is  an 
elaborate  work  upon  the  history,  government,  archi- 
tecture, and  present  condition  of  the  city.  Defend- 
ants' pamphlet  is  a  mere  advertisement  of  its  indus- 
tries, prefaced  by  an  historical  sketch,  which  alone 
contains  the  pirated  matter.  Some  of  the  facts  taken 
from  the  plaintiff's  book  have  never  before  been  pub- 
lished, and  were  gathered  by  plaintiff  from  the  orig- 
inal sources;  but  apparently  that  is  not  true  of  all  of 
them.  Many  of  these  facts  are  matters  within  the 
common  knowledge  of  those  who  are  aqualnted  with 
the  history  of  this  city  and  state,  and  were  taken  by 
the  plaintiff  himself  from  prior  works,  or  from  sources 
equally  accessible  to  the  defendants.  Such  facts  the 
defendants  would  have  a  right  to  republish  without 
the  plaintiffs  assent,  or  without  giving  him  credit  for 
them.  It  is  true  there  is  an  intknntion  in  oome  cases 
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that  aotaal  damage  to  the  plaiutUT  need  not  be  proTon, 
and  that  if  the  piracy  be  established  it  is  (or  the  plain- 
tiff himself  to  judge  whether  he  will  insist  upon  his 
right  to  a  monopoly.  Thus,  in  Campbell  ▼.  ScoUt  U 
Sim.  81,  it  was  said  that  the  plaintiff  was  the  person 
best  able  to  judge  of  the  damage  done  him ;  and  if 
the  oourt  does  clearly  see  that  there  has  been  any 
thing  done  which  tends  to  an  injury,  the  safest  rule  is 
to  follow  the  legal  right  and  grant  the  Injunction.  In 
this  case  however  the  defendants  had  published  six 
poems  and  parts  of  other  poems,  the  copyright  of 
which  belonged  to  the  plaintiff,  and  it  was  impossible 
to  estimate  accurately  the  damage  done  him.  At  the 
same  time  the  facts  showed  It  to  be  very  probable 
that  the  plaintiff  had  .lost  the  sale  of  a  number  of 
copies.  But  notwithstanding  this  case,  it  was  held 
by  the  same  judge  In  the  later  case  of  S%9eet  t.  Cater, 
11  Sim.  572,  that  If  the  pirated  matter  is  not  consider- 
able, that  is,  where  passages  which  are  neither  numer- 
ous nor  long  have  been  taken  from  different  parts  of 
the  original  work,  the  court  will  not  Interfere  to  re- 
strain the  publication  of  the  work  complained  of,  but 
will  leave  plaintiff  to  seek  his  remedy  at  law.  It 
seems  to  us  however  that  plaintiff  ought  not  to  be  re- 
mitted to  his  action  for  damages  where  the  court  can 
see  that,  from  the  impossibility  of  estimating  these 
damages,  the  remedy  must  be  entirely  fallacious.  It 
is  probably  on  this  ground  that  courts  have  been  led 
in  some  cases  to  grant  injunctions,  though  the  piracy 
has  been  quite  inconsiderable  in  extent.  Thus,  in 
Kelly  V.  Hooper,  Drone  Copyr.  5;{5,  it  appeared  that 
the  defendant  had  taken  only  three  and  one-half 
pages  from  plain tllTs  directory  of  870  pages,  but  these 
formed  a  large  part  of  defendant's  almanac  and  con- 
stituted its  chief  value.  An  injunction  was  granted. 
So,  in  Cohhett  v.  Woodward,  L.  R.,  U  £q.  407,  where 
an  upholsterer  who  had  published  an  illustrated  fur- 
nishing guide,  with  engravings  of  the  articles  of  furni- 
ture which  he  sold,  and  descriptive  remarks  thereon, 
filed  a  bill  to  restrain  the  defendant,  another  uphol- 
sterer, from  publishing  for  purposes  of  his  own  trade 
a  sittailar  work,  in  which  many  of  the  engravings  and 
portions  of  the  letter-press  of  the  first  work  were 
alleged  to  have  been  copied,  it  was  held  that  the  de- 
fendant could  not  be  restrained  from  publishing  the 
plaintiff's  illustrations,  or  such  parts  of  his  work  as 
were  not  original,  but  merely  descriptive  of  the  stock; 
but  as  the  defendant  had  taken  eight  lines  from  plain- 
tiff's synopsis,  and  these  were  original  remarks,  It  was 
held  that  the  defendant  was  not  entitled  to  use  them 
without  acknowledgment  from  the  source  from  which 
they  came,  and  that  plaintiff  was  entitled  to  an  injunc- 
tion to  restrain  the  publication  of  these  eight  lines. 

Where  the  piracy  is  not  of  the  entire  book,  nor  of 
entire  chapters  or  pages,  but  consists  of  extracts  from 
different  parts  of  the  publication  scattered  through 
the  defendant's  book,  the  courts  have  sometimes  ap- 
plied the  familiar  doctrine  of  '*  confusion  of  goods,** 
and  have  enjoined  the  whole  book.  Thus,  in  Maunnan  v. 
Tegg,  2  Ross.  886,  Lord  Eldon  says :  *lf  the  parts  which 
have  been  copied  cannot  be  separated  from  those 
which  are  original  without  destroying  the  use  and 
value  of  the  original  matter,  he  who  has  made  an  im- 
proper use  of  that  which  did  not  belong  to  him  must 
suffer  the  consequences  of  so  doing.  If  a  man  mixes 
what  belongs  to  him  with  what  belongs  to  me,  and  the 
mixture  be  forbidden  by  the  law,  he  must  again  sepa- 
rate them,  an  d  he  must  bear  all  the  mischief  and  loss 
which  the  separation  may  occasion.  If  an  Individual 
chooses,  in  any  work,  to  mix  my  literary  matter  with 
his  own,  he  must  be  restrained  from  publishing  the 
literary  matter  which  belongs  to  me ;  and  if  the  other 
parts  of  the  work  cannot  be  separated,  and  if  by  that 
means  the  in jnuotion  which  restrains  the  publication 


of  my  literary  matter  prevents  also  the  publication  of 
his  own  literary  matter,  he  has  only  himself  to  blame." 

But  it  is  equally  clear  that  if  the  pirated  matter  can 
be  separated,  the  injunction  should  extend  only  to  that 
matter,  leaving  the  defendant  to  do  what  he  pleases 
with  the  rest  of  the  book.  Drone  Copyr.  627.  Especi- 
ally should  this  be  done  where  an  injunction  is  likely 
to  lead  to  consequences  to  the  defendant  out  of  all 
proportion  to  the  damage  done  to  the  plaintiff,  such» 
as  in  this  case,  to  the  practical  destruction  of  some 
hundreds  and  perhaps  thousands  of  copies.  Mawnan 
V.  I'egg,  2Rus8.  886;  Webb  ▼.  Powers,  2  Woodb.  &  M. 
497;  Oreene  v.  Bishop,  1  Cliff.  186. 

Upon  examining  the  two  books  in  this  case,  we 
were  at  first  of  the  opinion  that  an  injunction  should 
be  refused,  upon  the  defendants  executing  a  bond  to 
respond  in  any  damages  the  plaintiff  might  obtain  in 
the  case,  or  In  an  action  of  law;  but  the  di£Bculty  of 
estimating  such  damages  seem  to  us  a  serious  objec- 
tion to  this  method  of  procedure;  and  that  if  the 
plaintiff  is  entitled  to  any  relief  at  all  it  should  be 
given  him  by  injunction  against  the  pirated  portions 
of  his  book.  Upon  a  careful  examination  of  defend- 
ants' pamphlet  we  find  that  three-fourths  of  the  ex- 
tracts from  the  plaintiff's  book,  and  practically  all  to 
which  he  can  lay  claim  as  original  matter,  are  con- 
tained in  eleven  pages  of  this  pamphlet,  viz.,  pages  9 
to 20,  inclusive,  entitled  <* Detroit's  Early  History:** 
and  that  substantial  justice  will  be  done  to  all  parties 
by  enjoining  this  portion  of  the  defendant's  publica- 
tion. It  is  true  there  are  about  twenty  extracts  in 
the  following  fifty  pages;  but  we  thinlc  the  court  may 
take  judicial  notice  of  the  fact  that  most,  if  not  all  of 
them,  are  of  facts  which  were  not  originally  published 
by  plaintiff,  and  which  the  defendants  could  easily,  if 
they  did  not  actually,  obtain  from  other  works  readily 
accessible  to  the  public.  To  this  extent  we  think 
plaintiff  is  entitled  to  relief,  and  to  this  extent  only 
the  injunction  will  go. 


CRIMINAL  LAW—LARCENY—OF  DOG. 
FAYBTTE  COUNTY  (OHIO)  COMMON  PLEAS. 

Statb  v.  Tatbs. 

A  dog  is  a  **thing  of  value,"  and  may  be  stolen,  and  buiglary 
may  be  committed  by  brealiing  and  entering  with  intent 
to  steal  a  dog. 

R,  C.  MiUer,  prosecuting  attorney,  for  State. 

J.  C.  Weltoh,  for  defendants. 

HnooiKS,  J.  This  cause  was  heard  upon  demurrer 
to  the  indictment.  In  substance  the  indictment 
charged  that  the  defendants,  in  the  night  season,  for- 
cibly broke  and  entered  a  stable  with  intent  to  steal 
two  dogs,  and  that  so  entering,  they  did  steal  two 
dogs  of  the  value  of  $40. 

The  position  taken  and  relied  on  in  support  of  the 
the  demurrer  is  that  dogs  cannot  be  stolen,  and  that 
therefore  a  breaking  and  entering  with  intent  to  steal 
a  dog  is  not  burglary.  To  snstain  this  position  the 
case  of  State  v.  Xymtis,  26  Ohio  St.  400;  S.  C,  20  Am. 
Rep.  772,  is  cited. 

It  must  be  conceded  that  if  no  material  change  has 
been  made  in  the  law  of  the  State  upon  this  matter 
since  Lymus*  case  was  decided,  it  Is  directly  in  point, 
and  settles  the  question  here.  That  case  is  on  all 
fours  with  this,  it  being  an  indictment  for  breaking 
and  entering  a  stable  with  intent  to  steal,  and  the 
stealing  of  a  dog  of  the  alleged  value  of  $26.  It  was 
held  in  that  case  that  the  Larceny  Act  of  Ohio  having 
defined  what  could  be  stolen  by  the  words  *'  good%' 
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and  chattels,"  DO  laroeu J  oould  be  predicated  upon 
the  taking  of  a  doK,  because  dogs  were  not  ''such 
goods  and  chattels  as  were  esteemed  at  the  common 
law  to  be  the  subjects  of  larcenj." 

'*The  reason  generally  assigned  by  common-law 
writers  for  this  rule,  as  to  stealing  dogs,  is  the  base- 
ness of  their  nature,  and  the  fact  that  they  were  kept 
for  the  mere  whim  and  pleasure  of  their  owners. 
'*''*'*  In  nearly  every  household  in  the  land  can  be 
found  chattels  kept  for  the  mere  whim  and  pleasure 
of  the  owner,  *  *  *  and  yet  they  are  as  much  under 
the  protection  of  the  law  as  chattels  purely  useful  and 
absolutely  essential. 

**  This  common-law  rule  was  extremely  technical, 
and  can  scarcely  be  said  to  have  a  sound  basis.  While 
it  was  not  larceny  to  steal  a  dog,  it  was  larceny  to 
steal  the  skin  of  a  dead  dog,  and  to  steal  many  ani- 
mals of  less  account  than  dogs.  Lord  Coke,  is  his  In- 
stitutes, said:  *  Of  some  things  that  be  fera  notime, 
being  reclaimed,  felony  may  be  committed,  in  respect 
of  their  noble  and  generous  nature  and  courage,  serv- 
ing oh  viUBgolatinm  of  princes  and  of  noble  and  gener- 
ous persons  who  make  them  fitter  for  great  employ- 
ments, as  all  kinds  of  falcons  and  other  hawks,  if  the 
party  that  steals  them  know  they  be  reclaimed.* 
*  *  '  *  One  reason  hinted  at  by  Lord  Coke  for  hold- 
ing that  it  was  not  larceny  to  steal  dogs  was  that  it 
was  not  fit  that  *  a  person  should  die  for  them ;  *  and 
yet  those  ancient  law-givers  thought  it  not  unfit  that 
a  person  should  die  for  stealing  a  tame  liawk.*'  Earl, 
J.,  in  MuaaUy  v.  People,  86  N.  Y.  867. 

It  might  be  added  that  to  hang  a  man  for  stealing  a 
hawk,  and  hold  him  guiltless  for  stealing  a  dog,  is  a 
striking  illustration  of  that  peculiar  '*  perfection  of 
human  reason  "  which  once  was  a  part  of  the  common 
law,  and  of  which  lingering  traces  yet  remain. 

A  dog  saved  the  life  of  William  of  Orange,  and  thus 
probably  changed  the  current  of  modern  history.  2 
Dutch  Republic  (Motley).  888. 

The  faithfulness  of  the  dog  is  portn^ed  in  nearly 
eveiy  reading  book  put  into  the  hands  of  school  chil- 
dren. It  has  been  a  favorite  theme  in  literature.  We 
read. 

**  *Tf8  sweet  to  hear  the  watch-dog^s  honest  bark 
Bay  deep-mouthed  welcome  as  we  draw  near  home.'* 

—  Don  Jwin^  Itt  Canto^  XVIII  Stanza. 

^  Lo,  the  poor  Indian  I  whose  untutored  mind 
Sees  Qod  in  clouds,  or  hears  him  in  the  wind; 

To  be  contents  his  natural  desire; 
He  aslu  no  angel*s  wing,  no  seraph*s  lyre; 
But  thinks,  admitted  to  that  equal  sky, 
His  faithful  dog  shall  bear  him  company." 

—Pope'i  Esny  on  Man. 

**  The  tither  was  a  plowman^s  collie. 

He  was  a  gash  and  faithf  u*  tyke 

As  ever  lap  a  sheugh  or  dylce; 
His  honest  soDSie,  baws'nt  face. 

Ay  got  him  friends  in  Ilka  place. " 

—  The  Twa  Doo9.^Bwm». 

**  But  the  poor  dog,  in  life  the  firmest  friend, 
The  first  to  welcome,  foremost  to  defend, 
Whose  honest  heart  is  still  his  master*s  own. 
Who  labors,  fights,  lives,  breathes  for  him  alone, 
Unhonored  falls,  unnoticed  all  his  worth." 
—  Iiiaoription  on  the  Monument  of  a  Netcfoundland 
Doo^—Byron. 

Yet  by  the  common  law,  and  the  law  of  Ohio  as  de- 
clared in  Lymus*  case,  if  some  scoundrel  had  taken 
the  honest  watch-dog,  or  the  poet*s  firmest  friend, 
lucri  causa  and  animo  furandit  breaking  into  the  man- 
sion house  in  the  night  season  for  the  purpose,  no  of- 
fense would  have  been  committed. 


At  the  highest  point  of  the  Great  St.  Bernard  Pass, 
8,000  feet  above  the  sea,  and  near  the  line  of  perpetual 
snow,  Is  the  hospice  of  St.  Bernard.  There  for  many 
ages  pious  monks  have  dwelt,  and  made  It  the  busi- 
ness of  their  lives  to  rescue  perishing  travellers  caught 
and  overwhelmed  by  the  snow  storms  of  the  Alps. 
They  have  bred  and  kept  dogs  whose  natural  and 
trained  sagacity  in  finding  and  saving  persons,  who 
but  for  them,  must  have  perished  miserably,  has  long 
made  them  celebrated  the  world  over.  Without  doubt 
the  lives  of  very  many  persons  have  been  saved  by 
these  dogs.  Yet  if  the  pass  and  hospice  of  St.  Bernard 
had  been  In  Ohio  when  Lymus*  case  was  decided,  and 
some  evlI-dlsposed  person  maliciously,  and  for  the 
sake  of  gain,  had  taken  the  whole  kennel  of  St.  Ber- 
nard dogs,  no  offense  would  have  been  committed, 
and  that  though  a  storm  had  been  Impending  and 
many  travellers  on  the  road. 

It  might  be  interesting,  if  space  permitted,  to  trace 
to  its  source  this  singular  antipathy  of  the  common 
law  to  dogs.  I  suspect  It  would  be  found  In  the  Infiu- 
ence  ecclestastlclsm  had  upon  the  common  law  in  its 
early  formative  period,  and  that  the  cause  for  the  ex- 
ercise of  that  influence  was  found  in  Deuteronomy, 
23d  chapter  and  18th  verse :  '*  Thou  shalt  not  bring 
the  hire  of  a  whore,  or  the  price  of  a  dog,  Into  the 
house  of  the  Lord  thy  God  for  any  vow;  for  even  both 
these  are  abominations  unto  the  Lord  thy  God.** 

These  considerations  are  not  directly  In  point,  but 
may  perhaps  be  excused  because  of  the  somewhat  sin- 
gular nature  of  the  subject.  The  present  question  is, 
has  any  change  been  made  In  the  law  of  Ohio  since 
Lymus'  case  was  decided,  by  reason  of  which  It  is  no 
longer  decisive  of  this  case,  and  if  so,  what  is  such 
change? 

As  held  in  that  case,  "the  property  intended  to  be 
stolen  by  the  burglar  must  be  property  of  which  a  lar- 
ceny may  be  committed.*'  At  the  time  that  case  was 
decided,  as  before  said,  our  Larceny  Act,  In  describ- 
ing property  which  could  be  stolen,  used  the  words 
** goods  and  chattels.'*  ** These  words,*'  says  the 
opinion,  **  at  common  law  have  a  settled  and  well-de- 
fined meaning,  and  when  used  in  statutes  defining 
larceny,  are  to  be  understood  as  meaning  such  goods 
and  chattels  as  were  esteemed  at  common  law  to  be 
the  subjects  of  larceny.  As  dogs,  at  the  common  law, 
were  held  not  to  be  the  subjects  of  larceny,  they  are 
not  included  In  the  words  *  goods  and  chattels.*  " 

Since  that  decision  our  Larceny  Act  has  been  re- 
vised and  re-enacted,  and  the  words  now  used  to  de- 
scribe property  that  may  be  stolen  are  **  any  thing  of 
value.**  These  words,  unlike  the  words*' goods  and 
chattels,'*  have  no  '*  settled  and  well-defined  meaning 
at  the  common  law.**  We  are  left  to  find  their  mean- 
ing, if  there  Is  any  question,  by  any  legitimate  aids  In 
that  behalf.  As  to  the  meaning  of  the  words '*  any 
thing  '*  there  Is  no  trouble.  But  as  to  the  meaning  of 
the  word  *' value  **  the  matter  Is  not  so  plain.  Much 
labor  and  learning  have  l>een  expended  upon  the  ques- 
tion of  the  meaning  of  the  word  **  value.'*  "Value**  is 
defined  by  Bouvler  as :  "  (1)  The  utility  of  an  object. 
(2)  The  worth  of  an  object  in  purchasing  other  goods.** 
These  definitions  are  pretty  evidently  obtained  by 
Bouvler  from  Adam  Smith. 

*'  The  word  *  value,'  it  is  to  be  observed,  has  two  dif- 
ferent meanings,  and  sometimes  expresses  the  utility 
of  some  particular  object,  and  sometimes  the  power 
of  purchasing  othergoods  which  the  possession  of  that 
object  conveys.  The  one  may  be  called  value  in  use ; 
the  other  value  in  exchange.**  Wealth  of  Nations, 
chap.  4. 

By  these  definitions  value  has  two  meanings.  But 
later  learned  writers,  straifiing  for  the  last  analysis, 
reject  one  of  these. 

"Value  Is  the  relation  of  two  8ei;vices.    The  idea  of  ; 
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value  eutered  into  the  world  for  the  first  time  when  a 
man  said  to  his  brother,  *  Do  this  for  me  and  I  will  do 
that  for  jou.*  Thej  had  oome  to  an  agreement.  Then 
we  could  say  the  two  services  were  worth  each  other." 
Harmonies  of  Political  Economy.    Bastiat. 

*' Value  is  the  exchange  power  which  one  commod- 
ity or  service  has  in  relation  to  another."  Science  of 
Wealth.     Walker. 

Tested  by  the  definitions  of  these  philosophers,  a 
dog  has  or  may  have  a  value.  Tested  by  the  common 
sense  of  men,  and  even  by  the  common  law,  can  there 
be  any  question  that  dogs  come  within  the  meaning 
of  the  phrase  **  any  thing  of  value  ?"  By  the  common 
law  dogs  were  property,  and  '*  although  it  was  not  a 
crime  to  steal  a  dog,  yet  it  was  such  an  invasion  of 
property  as  might  amount  to  a  civil  injury,  and  be  re- 
dressed by  a  civil  action."  State  ▼.  Lymus^  stipra,  cit- 
ing Blackstone,  Bishop  &  Bacon's  Abr. 

Why  trespass  would  lie  for  stealing  a  dog,  when  it 
was  no  crime  to  steal  him,  is  not  plain  to  a  mind  un- 
versed in  that  **  perfection  of  human  reason  "  once,  as 
before  said,  part  of  the  common  law. 

The  indictment  alleges  that  the  dogs  taken  were  of 
the  value  of  $40.  The  demurrer  admits  every  thing 
well  plead^ed,  and  this  being  a  direct  averment  mate- 
rial to  the  issue,  is  admitted,  unless  the  fact  that  the 
indictment  discloses  that  dogs  are  the  property  of 
which  the  value  is^alleged  neutralizes  the  averment  of 
value. 

As  to  the  utility  of  dogs  opinions  may  di£fer.  The 
flockmaster  whose  sheep  are  worried  by  dogs,  may 
have  one  opinion.  The  shepherd  in  the  hills  of  Scot- 
land, whose  flocks  are  herded  and  tended  by  his  dogs, 
may  have  another.  There  are  commodities  whose 
value  as  represented  in  money  is  very  great,  and  which 
it  would  be  a  crime  to  steal,  but  which  many  good  peo- 
ple think  the  world  would  be  better  without.  Dogs 
are  property,  sold  and  transferred  in  ordinary  busi- 
ness transactions.  **  Large  amounts  of  money  are  now 
invested  in  dogs,  and  they  are  largely  the  subjects  of 
trade  and  traffic.  In  many  ways  they  are  put  to  use- 
ful service,  and  so  far  as  pertains  to  their  ownership, 
they  possess  all  the  attributes  of  other  personal  prop- 
erty." MuUaUy  v.  People,  supra.  No  reason  is  now 
apparent  why  this  kind  of  property  should  have  no 
protection  in  the  criminal  law  of  Ohio. 

The  statutes  of  the  State  as  to  dogs  have  been  ex- 
amined. Without  any  extended  reference  to  them«  it 
may  be  said  that  they  are  not  believed  to  have  any 
controlling  effect  in  the  disposition  of  this  question. 

Demurrer  overruled. 

[See  8taU  v.HarHman,  76  Me.  562 ;  S.  C,  46  Am.  Rep. 
423;  StaUy.  Brown,  19  Baxt.  53;  8.(^,40  Am.  Rep.  81; 
C.  V.  Doe,  79  Ind.  9;  S.  C,  41  Am.  Rep.  699;  Mayor  t, 
Meigs,  1  Mc Arthur,  63;  S.  C,  29  Am.  Rep.  578.— Ed.] 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Bllili  OF  LADIKQ— INTKBXST  UNDER  CX)NTRACT— 
AORBBMBNT  TO  PAY  SIGHT-DRAFTS  —  ESTOPPEL  — 
PliEADINQ— ANSWER  —  PRESUMPTION  —  TRANSACTIONS 
WITH  CORPORATION— DENIAL  OF  CORPORATE  EXIST- 
ENCE.—(1)  Defendants  contracted  with  plaintiffs  to 
accept  and  pay  sight-drafts  drawn  on  them  by  a  third 
party  in  payment  of  certain  consignments  of  cattle 
and  hogs,  such  drafts  to  be  accompanied  by  a  bill  of 
lading  of  said  consignment.  Under  this  agreement 
they  received  and  held  a  consignment  of  cattle  and 
hogs,  but  refused  to  honor  the  sight-draft,  accompan- 
ied with  the  bill  of  lading,  for  the  same.  Held,  that 
thepiaintiff  had  a  special  interest  in  the  consigned 
property  to  the  extent  of  the  amount  of  the  draft  dis- 
counted by  it.    (2)  When  the  defendant  admits  in  his 


answer  the  allegation  in  the  plaintiff's  complaint  that 
be  received,  in  accordance  with  the  agreement,  a  bill 
of  lading  with  the  property,  the  inference  is  that  it 
was  such  a  bill  as  the  contract  called  for,  and  the  de- 
fendant is  estopped  from  showing  that  the  property 
was  received  under  any  other  contract  than  that  con- 
ceded by  the  pleadings.  (3)  When  the  evidence  clearly 
shows  that  the  party  has  had  contractual  relations 
with  another  as  an  existing  corporation,  and  that  such 
transactions,  down  to  the  date  of  the  one  In  question, 
have  been  frequent,  and  for  large  amounts,  and  such 
as  usually  pertain  to  such  institutions,  he  is  estopped, 
after  having  received  the  property  of  such  corpora- 
tion into  his  hands,  from  disputing  its  incorporation, 
in  an  action  brought  to  compel  an  accounting  for  such 
property.  The  general  rule  is  stated  in  Morawetz  on 
Private  Corporations,  §  142,  **that  ax>er8on  who  baa 
contracted  with  an  association  assuming  to  be  incor- 
porated, and  acting  in  a  corporate  capacity,  cannot, 
after  having  received  the  benefit  of  the  contract,  set 
up  as  a  defense  to  an  action  brought  upon  it  by  the 
company  that  the  latter  was  never  legally  incorpo- 
rated, or  that  it  had  no  authority  to  enter  into  the 
contract  in  a  corporate  capacity;"  citing  among 
others.  Palmer  v.  Lawrence,  3  Sandf.  161;  Brouwer  v. 
Appleby,  1  id.  158.  The  case  of  Arms  Co.  v.  Barlow, 
63  N.  T.  63,  goes  far  to  sustain  the  principle  upon 
which  this  rule  is  predicated.  In  Douglas  Co.  v. 
Bolles,  94  U.  S.  104,  an  action  was  brought  upon 
county  bonds  given  to  a  railroad  company  in  payment 
of  shares  in  its  corporation.  The  county  set  up  in  de- 
fense that  the  railroad  company  had  never  been  incor- 
porated. The  court  held  that  the  company  had  been 
a  corporation  de  facto,  if  not  dejure,  from  the  date  of 
its  organization,  and  that  its  corporate  existence,  and 
its  ability  to  contract,  could  not  be  called  in  question 
in  a  suit  brought  upon  evidences  of  debt  given  to  it. 
It  is  also  said  in  Morawetz  on  Corporations,  %  144,  that 
**  it  is  clear  that  in  an  action  brought  by  a  corporation 
de  facto  for  a  wrongful  appropriation  of  property 
owned  by  it,  it  is  no  defense  that  the  company  was 
not  incorporated  according  to  law.'*  We  think  it  en- 
tirely clear  that  when  an  individual  receives  the  prop- 
erty of  a  corporation  through  a  contract  made  with 
such  corporation  by  its  corporate  name,  and  there  is 
extrinsic  proof  of  the  user  of  corporate  powers  by  such 
corporation  on  previous  occasions,  a  party  so  surren- 
dering its  property  is  estopped  from  disputing  its  incor- 
poration in  an  action  brought  to  compel  an  account- 
for  such  property.  Congregational  Soc.  v.  Perry,  6 
N.  H.  164;  Williams  v.  Cheney.  3  Gray,  220.  Jan.  17, 
1888.  Commercial  Bank  of  Keokuk  v.  Pfeiffer.  Opin- 
ion by  Ruger,  C.  J. 

Judgment  —  effect  of  —  collateral  impeach- 
ment OF  CONTRACT— fraudulent  CONVEYANCES — 
PURCHASE  AT  EXECUTION  SALE— DEFENSE  OF  VALID 
JUDGMENT— LIABILTTY  OF  PARTY  TO  FRAUD— SOLD 
AND  UNSOLD  PROPERTY  —  CREDITOR'S  BILL  —  WHEN 
LIES— FRAUDULENT  PURCHASE  AT  JUDICIAL  SALE — 
PARTIES— DEFECT    OF— OBJECTION,    HOW    TAKEN.— < I) 

The  validity  of  a  contract  must  be  litigated  when  the 
contract  is  brought  directly  in  issue  by  an  action 
upon  it,  and  not  in  a  subsequent  action,  in  the  nature 
of  a  creditor's  bill,  for  the  purpose  of  satisfying  the 
judgment  obtained  in  the  first  action.  (2)  Where  a 
party  buys  land  sold  upon  execution  sale,  for  the 
benefit  of  the  judgment  debtor,  and  holds  it  to  de- 
fraud his  creditors,  the  transaction  is  not  unimpeach- 
able because  the  judgment  upon  which  it  was  sold 
was  valid.  (8)  One  who  is  a  party  to  a  fraudulent 
transfer  of  property,  for  the  purpose  of  defeating  a 
recovery  by  creditors,  is  liable  to  those  creditors  to 
the  extent  of  the  property  in  his  hands,  and  to  the 
value  of  that  which  has  been  8old_|;4)  An  a(|bion  io 
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the  nature  of  a  creditor's  bill  U  the  proper  one  to 
reach  property  in  the  hands  of  one  who  purchased 
the  property  at  an  execution  sale,  and  holds  it  for 
the  benefit  of  the  debtor  fur  the  purpose  of  defraud- 
ing the  creditors  of  the  debtor,  and  is  only  barred  by 
the  lapse  of  six  years  from  the  discovery  of  the  fraud. 
(5)  A  defect  of  parties  must  be  taken  advantage  of 
either  by  demurrer,  if  it  appears  in  the  pleadings,  or 
by  answer,  if  it  does  not  appear.  Jan.  17, 1888.  Decker 
V.  Decker.    Opinion  by  Finch,  J. 

NeOUGENOB— BVIDBNGB— SUBSBQUSNT    BBPAIB  BY 

THIRD  FBB80N.  —  Evidence  that  after  plaintiff  had 
fallen  into  a  certain  excavation,  within  the  limits  of 
the  village,  against  which  the  action  for  damages 
caused  by  the  fall  was  brought,  a  person  living  near 
the  excavation  had  placed  a  fence  about  it  sufficient 
to  protect  the  public,  is  improper  and  inadmissible. 
Such  evidence  has  sometimes  been  received  by  courts 
in  oases  where  the  party  sued  for  an  accident  has  soon 
thereafter  made  repairs  or  improvements  for  the  pur- 
pose of  making  the  machine  or  structure  which  caused 
the  accident  more  secure,  convenient  or  safe,  and  its 
admissibility  has  been  defended  on  the  ground  that 
the  act  of  making  the  repairs  or  improvements  was  an 
admission  that  the  machine  or  structure  was  there- 
fore imperfect,  out  of  repair,  or  unsafe.  We  think 
however  that  such  evidence  does  not  tend  to  prove 
that  the  party  sued  knew,  or  was  bound  to  know,  that 
the  machine  or  structure  was  imperfect,  unsafe,  or 
out  of  repair.  After  an  accident  has  happened,  it  is 
ordinarily  easy  to  see  how  it  could  have  been  avoided, 
and  then  for  the  first  time  it  frequently  happens  that 
the  owner  receives  his  first  intimation  of  the  defect- 
ive or  dangerous  condition  of  the  machine  or  struc- 
ture which  caused  or  led  to  the  accident.  Such  evi- 
dence has  no  tendency  whatever,  we  think,  to  show 
that  the  machine  or  structure  was  not  previously  in  a 
reasonably  safe  or  perfect  condition,  or  that  the  de- 
fendant ought,  in  the  exercise  of  reasonable  care  and 
diligence,  to  have  made  it  more  perfect,  safe  and  secure. 
While  such  evidence  has  no  legitimate  bearing  upon 
the  defendant's  negligence  or  knowledge,  its  natural 
tendency  is  undoubtedly  to  prejudice  and  infiuence 
the  minds  of  the  jury.  Hence  in  this  court,  and  gener- 
ally in  the  Supreme  Court,  it  has  been  held  erroneous 
to  receive  such  evidence.  In  Salters  v.  Canal  Co.,  8 
Hun,  888,  it  was  held  erroneous  to  admit  evidence  to 
show  that  after  the  accident  the  railroad  company 
changed  the  character  of  its  switch.  Landon,  J.,  writ- 
ing the  opinion,  said :  **The  plaintiff  was  permitted  to 
give  evidence  to  the  effect  that  after  the  accident  the 
defendant  substituted  a  target  switch  for  the  common 
one.  Within  the  ruling  in  Dougan  v.  Transportation 
Co.,  56  N.  Y.  1,  this  seems  to  be  error.  Whether  the 
defendants  were  negligent  was  a  question  to  be  de- 
cided upon  the  facts  as  they  existed  at  the  time  of  the 
injury.  What  the  defendants  did  afterward  was  im- 
material, unless  their  acts  could  be  construed  as 
equivalent  to  their  declaration  that  they  were  negli- 
gent at  the  time  of  the  injury.  But  the  question  ap- 
pears to  be  settled  by  authority,  and  not  open  for  dis- 
cussion in  this  court.'*  In  Payne  v.  Railroad 'Co.,  9 
Hun,  628,  the  action  was  to  recover  damages  for  an 
injury  to  plaintiff's  horse,  received  while  passing  over 
a  crossing  upon  defendant's  track.  The  plaintiff  was 
allowed,  against  defendant's  objection  and  exception, 
to  show  that  shortly  after  the  accident  the  defendant 
took  up  the  planks  at  the  crossing,  and  replaced  them 
by  new  ones.  This  was  held  to  be  error.  Learned, 
P.  J.,  writing  the  opinion,  said :  **  The  only  way  In 
which  such  subsequent  acts  could  bear  upon  the 
question  would  be  as  an  admission  that  they  had  been 
negligent.  So  a  jury  would  be  likely  to  understand 
such  proof.    Tet  it  would  plainly  be  an  just  to  the  de- 


fendants that  they  should  not  take  additional  precau- 
tions against  accidents,  without  the  risk  that  these 
precautions  should  be  construed  into  an  admission  of 
prior  negligence.  To  put  down  a  new  plank  was  an 
act  which  the  defendants  might  do  for  various  rea- 
sons. Yet  it  would  be  easy  to  argue  from  that  act  to 
a  jury  that  the  defendants  themselves  knew  that  the 
crossing  had  been  badly  constructed  or  was  out  of  re- 
pair. It  seems  to  me  that  the  evidence  was  improp- 
erly admitted,  and  that  a  new  trial  is  therefore  nec- 
essary." In  Dougan  v.  Transportation  Co.,  66  N.  Y.  1, 
plaintiff's  intestate  slipped  from  the  deck  of  a  steam- 
boat under  the  outer  railing,  and  was  drowned,  the 
proof  was  offered  by  the  plaintiff  that  after  the  acci- 
dent the  defendant  boarded  up  the  space  between  the 
railing  and  the  deck ;  and  this  court  held  that  the 
evidence  was  properly  excluded.  Grover,  J.,  writing 
the  opinion,  said :  **This  was  immaterial;  its  negli- 
gence is  to  be  determined  by  what  was  known  before 
and  at  the  time  of  the  accident."  In  Dale  v.  Rail- 
road Co.,  78  N.  Y.  468,  the  plaintiff  was  a  passenger  on 
one  of  defendant's  cars,  and  was  seated  near  an  open 
window,  with  his  elbow  on  the  window-sill,  and 
while  passing  over  a  bridge  his  elbow  was  struck  by 
some  substance,  and  his  arm  broken ^  It  appeared 
that  some  months  after  the  accident  the  bridge  was 
removed,  and  replaced  by  an  iron  one,  with  trusses 
that  did  not  rise  as  high  as  the  window-sill.  Testi- 
mony was  received,  under  objection,  to  the  effect  that 
on  the  new  bridge  the  distance  between  the  rails  and 
the  Bides  of  the  trusses  was  greater  than  the  old  one. 
The  court  charged  the  jury  that  they  might  take  that 
fact  into  consideration  In  determining  whether  the 
defendants  were  not  guilty  of  negligence  in  allowing 
the  old  bridge  to  remain.  This  charge  was  held  to  be 
erroneous.  In  all  the  cases  to  which  we  have  thus 
called  attention  the  change  or  improvement  after  the 
accident  was  made  by  the  defendant  in  the  action. 
But  here  the  additional  protection  against  danger  was 
erected  after  the  accident  by  the  owner  of  the  adjoin- 
ing property,  who  had  no  connection  whatever  with 
the  defendant.  Even  if  it  could  have  been  claimed 
that  this  act,  if  It  had  been  done  by  the  defendant  or 
under  his  orders,  would  in  any  degree  hare  been  a 
confession  that  the  area  was  previously  inpufficiently 
protected,  and  that  thus  the  defendant  bad  been  previ- 
ously negligent,  yet  the  act  of  a  stranger  certainly 
could  furnish  no  legitimate  evidence  against  the 
defendant,  and  we  cannot  say  that  it  did  not  have 
some  influence  upon  the  jury  in  reaching  their  ver- 
dict. Jan.  17.  1888.  Corcoran  v.  Village  of  PeekskiU. 
Opinion  by  £arl,  J. ;  Danforth,  J.,  dissenting. 

Statute  of  frauds— original  and  collateral 
PROMISE.— Defendant  was  a  creditor  of  the  firm  of 
Wheatcroft  &  Rintoul  to  the  amount  of  $6,000,  for 
which  he  was  fully  secured  by  a  chattel  mortgage.  He 
promised  the  plaintiff,  who  was  the  holder  of  two 
notes  against  the  said  firm,  nearly  matured,  that  if 
the  plaintiff  would  wait  a  certain  time  after  their  ma- 
turing the  defendant  would  pay  such  notes,  at  the 
same  time  informing  plaintiff  of  his  chattel  mortgage, 
and  telling  him  that  he  could  not  collect  the  notes. 
Heldt  that  the  promise,  not  being  In  writing,  under 
the  statnte  of  frauds  Is  void.  The  plaintiff  has  recov- 
ered upon  a  verbal  promise  to  pay  the  debt  of  another 
and  seeks  to  maintain  his  position  in  part  upon  the 
definition  of  an  original  promise  framed  in  the  old  and 
familiar  case  of  Leonard  v.  Yredenburgh,  8  Johns.  29. 
That  definition  assumed,  as  the  test  of  an  original 
promise,  that  it  was  founded  on  a  new  or  further  con- 
sideration of  benefit  or  harm  moving  between  the 
promisor  and  promisee.  There  was  found  in  this 
some  accuracy  of  expression,  for  since  every  promise 
most  have  some  consideratlom^to  be  valid  at  common 
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law,  and  that  Deoessary  aud  inevitable  oonsideratiou, 
wherever  the  debt  to  be  paid  anteoedentlj  existed,  is 
always  *'new*'  and  **  further,"  because  different  from 
that  of  the  primary  debt,  and  since  also  such  new 
consideration  does  frequently  move  between  the 
newly-contracting  parties,  giving  benefit  to  promisor 
or  harm  to  promisee,  it  became  apparent  that  the 
terms  of  the  definition  were  dangerously  broad,  and 
capable  of  a  grave  misapprehension,  making  it  almost 
possible  to  say  that  a  promise  good  at  common  law 
between  the  new  parties  was  good  also  in  spite  of  the 
statute.  This  difficulty  was  disclosed  and  measured, 
and  then  remedied,  in  Mallory  v.  Gillett,  21  K.  T.  412, 
by  a  divided  court,  it  is  true,  but  upon  a  prevailing 
opinion  so  strong  in  its  reasoning,  and  so  clear  in  its 
analysis,  as  to  have  commanded  very  general  approval. 
The  case  was  one  where,  in  reliance  on  the  promise 
made,  the  promisee  had  released  to  his  debtor  a  lien 
which  gave  his  debt  protection.  Within  the  language 
of  the  rule  in  Leonard  v.  Yredenburgh,  the  promise 
was  original,  and  not  within  the  statute,  since  the  con- 
sideration which  supported  it  was  "  new*'  and  ** fur- 
ther,** and  passed  between  the  newly-contracting  par- 
ties, and  consisted  in  the  harm  to  the  promisee  in- 
volved in  the  surrender  of  his  lien.  But  the  promise 
was  nevertheless  held  to  be  collateral,  and  the  earlier 
definition  modified  so  as  to  require  that  the  new  con- 
sideration should  move  to  the  promisor,  and  be  bene- 
ficial to  him.  This  claim  shut  out  at  once  from  the 
class  of  original  promises  all  those  In  which  the  con- 
sideration of  the  promise  was  harm  to  the  promisee, 
and  the  resultant  benefit  moved  to  the  debtor  instead 
of  the  promisor.  The  ground  of  the  doctrine  thus  as- 
serted was  explained  by  the  test  then  prevailing  in 
Massachusetts,  declaring  the  promise  original  where 
its  leading  and  chief  object  is  to  subserve  or  promote 
some  interest  or  purpose  of  the  promisor  himself,  and 
upon  which  the  respondent  very  much  relies.  Nelson 
V.  Boynton,  8  Mete  396.  That  this  expression  was  un- 
derstood to  mean  not  merely  some  moral  or  senti- 
mental object,  but  to  relate  to  a  legal  interest  or  pur- 
pose tangible  by  the  law,  and  a  product  of  the  consid- 
eration received  from  creditor  or  debtor,  is  apparent 
from  the  further  current  of  the  explanation.  The 
learned  judge  contrasts  a  case  in  which  the  conslderar- 
tlon  benefits  the  debtor,  but  in  it  the  promisor  has  no 
personal  interest  or  concern,  with  one  in  which  the 
consideration  is  the  product  of  some  new  dealing  be- 
tween creditor  or  debtor  and  promisor,  and  in  which 
the  latter  has  a  personal  interest.  That  is  what  he 
means  by  a  consideration  of  benefit  moving  to  the 
promisor,  and  to  obtain  which  is  the  object  of  the 
promise.  But  the  rule  thus  stated  aud  explained  was 
again  narrowed  and  restricted.  In  Brown  v.  Weber, 
88  N.  Y.  187,  it  was  asserted  that  a  promise  might  still 
be  collateral,  even  though  the  new  consideration 
moved  to  the  promisor,  and  was  beneficial  to  him.  It 
was  distinctly  said  that  the  existence  of  those  facts 
would  not  in  every  case  stamp  the  promise  as  original, 
but  the  inquiry  would  remain  whether  such  promise 
was  independent  of  the  original  debt  or  contingent 
upon  it.  The  court  added :  "  The  test  to  be  applied 
to  every  case  Is  whether  the  party  sought  to  be  charged 
is  the  principal  debtor,  primarily  liable,  or  whether  be 
is  only  liable  in  case  of  the  default  of  another  third 
person;  in  other  words,  whether  he  is  the  debtor,  or 
whether  his  relation  to  the  creditor  Is  thai  of  surety 
for  the  performance  by  some  other  person  of  the  obli- 
gation of  the  latter  to  the  creditor.*'  If  this  state- 
ment was  not  needed  for  a  determination  of  the  case, 
or  the  generality  of  its  language  left  it  debatable  what 
precise  limitation  or  qualification  was  intended  to  be 
added  to  the  rule  of  Mallory  v.  Gillett,  both  difficul- 
ties were  removed  by  the  recent  case  of  Ackley  v.  Par- 
menter,  98  N.  T.  i25,  in  which  Bapallo,  J.,  states  with 


precision  and  accuracy  the  doctrine  of  the  court.  The 
debt  there  was  the  debt  of  one  SuUlvan,  and  the  ver- 
bal undertakings  were  held  to  be  within  the  statute, 
unless  the  defendant,  before  maklng*the  promise,  had 
80  dealt  as  to  make  Sullivan's  debt  his  own,  or  had  in- 
curred a  duty  to  pay  the  amount  owing  from  Sullivan 
to  the  plaintiff.  It  was  added,  relatively  to  one  possi- 
ble view  of  the  facts,  that  the  plaintiffs  undertaking 
was  to  pay  out  of  the  proceeds  of  the  stock,  aud  his 
duty  to  pay  would  not  arise  until  he  had  converted  the 
stock  into  money.  **  Consequently,"  it  was  concluded, 
**  at  the  time  of  the  alleged  promise,  he  was  under  no 
present  duty  to  pay,  and  the  promise,  though  founded 
on  a  good  consideration  (viz.,  the  adjournment  of  the 
sale)  was  nevertheless  an  undertaking  to  pay  the  debt 
of  another.'*  These  four  cases,  advancing  Uy  three  dis- 
tinct stages  in  a  common  direction,  have  ended  in  es- 
tablishing a  doctrine  in  the  courts  of  this  State  which 
may  be  stated  with  approximate  accuracy  thus :  That 
where  the  primary  debt  subsists,  and  was  antece- 
dently contracted,  the  promise  to  pay  it  is  original 
when  it  is  founded  on  a  new  consideration  moving  to 
the  promisor,  and  beneficial  to  him,  and  such  that  the 
promisor  thereby  comes  under  an  independent  duty 
of  payment,  irrespective  of  the  liability  of  the  princi- 
pal debtor.  The  defendant  was  a  secured  creditor  of 
the  firm.  Delay  on  the  part  of  plaintiff  is  not  shown 
to  have  been  of  the  slightest  consequence  to  the  inter, 
est  of  defendant.  It  is  not  pretended  that  th  is  secur- 
ity was  inadequate.  Beyond  that,  he  asserted  that  he 
was  to  be  first  paid,  and  that  plaintiff  could  get  noth- 
ing if  he  sued.  When  the  conversation  took  place  the 
first  note  had  not  matured,  and  could  not  be  sued  on- 
der  about  a  fortnight.  It  is  not  suggested  or  shown 
that  defendant's  claim  was  not  due,  and  there  was 
ample  time,  if  further  security  was  needed,  to  sue  and 
levy  in  advance  of  plaintiff.  That  delay  by  the  latter 
was  in  the  slightest  degree  material  to  the  safety  of 
defendant's  debt  is  a  purely  gratuitous  assumption. 
The  evidence  is  all  to  the  exact  contrary.  The  motive 
disclosed  ^as  regard  for  his  son  and  desire  that  his  busi. 
uess  credit  should  not  be  damaged  by  a  failure.  The 
purpose  for  which  he  sought  delay  was  wholly  in  the 
interest  of  that  son,  and  to  enable  him  to  market  his 
beer  the  next  summer,  and  so  procure  the  means  to 
pay  the  plaintiff  without  sacrifice  or  discredit.  The 
debt  of  the  firm  was  In  no  sense  defendant's  debt.  No 
consideration  of  benefit  moved  to  him  from  either 
party,  and  least  of  all  had  there  been  any  new  dealing 
with  either  which  put  upon  him  a  duty  of  payment. 
Before  the  promise  was  made  he  owed  no  such  duty, 
and  came  under  no  such  obligation.  The  doctrine  of 
this  court  clearly  stamps  the  promise  as  collateral  and 
void  for  want  of  writing.  Jan.  17,  1888.  Bintoul  ▼. 
White.    Opinion  by  Finch,  J. 

SUBBTY— MABILITY— INSUBANCB— BOND  OP  AOKNT. 

— (])  A  contract  of  employment  between  a  life  insur- 
ance company  and  its  district  agent  provided  that 
the  company  should,  for  six  months,  *' advance"  to 
the  agent  $200  a  month,  the  money  to  be  used  by  him 
in  advancing  the  interests  of  the  company  in  his 
**  territory,"  and  *' to  remain  a  lien  on  all  business 
*  *  *  secured  to  the  agent  under  the  contract, 
nntll  repaid,  with  interest,**  etc.  Held,  that  there  was 
no  personal  liability  of  the  agent  for  the  money  so  ad- 
vanced, and  that  his  sureties  on  a  bond,  conditioned 
that  he  should  '^discharge  his  duties  as  agent,"  and  '*pay 
over  all  moneys  belonging  to  the  company,"  were  not 
liable  for  his  failure  to  do  so.  (2)  The  contract  pro- 
vided that  the  agent  should  "  carry  out  in  good  faith 
all  contracts  then  In  force"  with  Its  sub-agents  there- 
tofore appointed  by  It  in  his  **  territoi^ ; "  and  further, 
that  for  the  purpose  of  developing  said  agency  In  his 
**  territory  "  the  district  agent  should  be  allowed  an 
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additional  oommissiou  of  fifteen  per  cent  **  on  the 
premiums  of  all  new  policies  placed  by  himself  or  his 
agents  in  the  said  field  '*  during  a  certain  time.  Held^ 
that  the  district  agent  was  entitled  to  the  fifteen  per 
cent  commission  on  premiums  paid  into  the  company 
bj  the  sub-agents  during  said  time.  Jan.  17,  1888. 
Northwestern  Jlut  Life  InM,  Co.  ▼.  Afooney.  Opinion 
by  Dan  forth,  J. 

Yknbor  and  purchasbb— purghase-monbt  mort* 
oagjb— aorbbmbnt  with  orantbb  of  vbndbb  -pbr- 
soNAiiTY.— Plain tiflk,  the  holders  of  certain  purchase- 
money  mortgages  upon  propety  oonTeyed  by  them  to 
C,  and  simultaneously  and  with  their  knowledge  by 
C.  to  P.,  agreed  with  P.  that  in  consideration  of  the 
payment  by  him  of  the  cash  payment  necessary  to  en- 
title C.  to  a  conveyance  from  plain  tilliB,  P.  should  have 
the  right  to  remove  and  sell  the  plant  of  a  marine 
railway  on  the  premises.  Held,  that  the  agreement 
was  valid,  though  by  parol,  and  being  between  differ- 
ent parties,  not  within  the  rule  forbidding  parol  evi- 
dence to  contradict  a  written  instrument;  and  that 
the  railway  plant,  though  attached  to  the  realty,  was 
thereby  reimpressed  with  the  character  of  personalty, 
and  was  not  corered  by  plaintiffs  mortgages.  There 
can  be  little  doubt  however  that  the  machinery,  shaft- 
ing, rollers  and  other  articles  became,  as  between  ven- 
dor and  vendee,  and  mortgagor  and  mortgagee,  fix- 
tures, and  a  part  of  the  realty.  McRae  v.  Bank,  66  K. 
Y.  480.  But  as  by  agreement,  for  the  purpose  of  pro- 
tecting the  rights  of  vendors  of  personalty,  or  or  cred- 
itors, chattels  may  retain  their  character  as  chattels, 
notwithstanding  their  annexation  to  the  land  in  such 
a  way  as,  in  the  absence  of  an  agreement,  would  con- 
stitute them  fixtures  (Ford  v.  Cobb,  20  N.  T.  344;  Sis- 
son  V.  Hubbard,  75  Id.  542),  so  also  it  would  seem  to 
follow,  that  by  recent  conversion,  the  owner  of  land 
can  reimpress  the  character  of  personalty  on  chattels, 
which  by  annexation  to  the  land  have  become  fix- 
tures, according  to  the  ordinary  rule  of  law,  provided 
only  that  they  have  not  been  so  incorporated  as  to 
lose  their  identity,  and  the  reconversion  does  not  in- 
terfere with  the  rights  of  creditors  as  third  persons. 
The  plant  and  machinery  in  question  was  pergonal 
property  when  placed  on  the  land,  and  the  only  issue 
presented  is,  did  the  plaintiffs  agree  with  Post  that 
he  might  take  the  title  to' the  plant  and  machinery  for 
the  aecurity  free  of  the  mortgage,  and  remove  them 
at  any  time  from  the  mortgaged  premises,  thereby  re- 
impressing  the  property  with  the  character  of  person- 
alty? In  determining  this  question  it  does  not  seem 
to  us  to  be  very  material  to  inquire  whether  the  deed 
from  the  plaintiffs  to  Cooney  (the  nominee  of  Carroll) 
and  the  mortgage  back,  embraced  or  was  intended  to 
embrace  the  plant  and  machinery.  Post  was  not  a 
party  to  the  instruments,  and  is  not  concluded  by 
them.  The  rights  of  Post  depend  wholly  upon  his 
agreement  with  the  plaintiff,  and  if  they  receive  his 
money  upon  the  agreement  that  he  should  have  the 
plant  and  machinery,  with  the  right  to  remove  them 
without  restriction  as  to  time,  the  agreement  was 
valid,  although  by  parol,  and  even  if  it  contradicts  the 
legal  import  of  the  mortgage.  Jan.  17, 1888.  Tyson  v. 
Po8L    Opinion  by  Andrews,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT, 

COPrRIGHT  —  PHOTOGRAPH  —  POS8BSSION    OP   COPT 

—  QOi  TAM  ACTION.— Having  control,  as  business 
manager,  of  sheets  of  a  photograph,  does  not  give  a 
person  such  possession  as  to  render  him  liable  to  the 
penalty  imposed  by  the  Revised  Statutes  of  the  Uni- 


ted States,  $4965,  which  provides  that  when  any  one 
shall  copy  a  photograph  which  has  been  copyrighted, 
he  shall  forfeit  one  dollar  for  every  sheet  of  the  same 
found  in  his  possession.  It  will  be  seen  that  while 
this  chapter  provides  a  remedy  by  a  civil  action  on 
behalf  of  the  owner  of  the  copyright  of  a  book  or  dra- 
matic composition  which  has  been  violated,  it  makes 
no  such  provision  in  favor  of  a  copyright  of  *'any 
map,  chart,  musical  composition,  print,  cut,  engrav- 
ing or  photograph,  or  chromo,  or  of  the  description  of 
any  painting,  drawing,  statue,  statuary  or  model,*' 
etc.,  except  so  far  as  it  forfeits  the  plates  on  which 
they  are  copied,  and  the  sheets,  either  copied  or 
printed,  and  one  dollar  for  every  sheet  found  in  the 
possession  of  the  defendant.  Feb.  13, 1888.  Thornton 
V.  Schreiberk    Opinion  by  Miller,  J. 

Insurance  —  marinb  —  seaworthiness  —  subse- 
quent DAMAOB—UMITATION  OF  LIABILITY— LOSS  BY 
BROKEN  MACHINERY— PROXIMATE  CAUSE— ORDINARY 
CARE— TOWING  DISABLED  TUG  PAST  PORT— BURDEN 
OP  PROOF— TRIAL— OBJECTIONS— WAIVER— WITNESS— 
CRBDIBILITY— EXPERTS  —  EVIDENGB  —  RES  QB8TM  — 
SECONDARY- INSTRUCTIONS  —  REFUSAL   OF    SERIES.— 

(1)  In  the  insurance  of  a  vessel  upon  a  time  policy,  the 
warranty  of  seaworthiness  is  complied  with  if  the 
vessel  is  seaworthy  at  the  commencement  of  the  risk, 
and  the  fact  that  she  subsequently  sustains  damage 
and  is  not  properly  refitted  at  an  intermediate  port, 
does  not  discharge  the  insurer  from  subsequent  risk 
or  loss,  provided  such  loss  is  not  the  consequence  of 
the  omission.  (2)  In  an  action  upon  a  policy  of  marine 
insurance  on  a  tug  boat,  in  which  it  was  provided  that 
the  company  should  not  be  liable  for  loss  occasioned 
by  the  breaking  of  any  part  of  the  machinery,  it  ap- 
peared that  the  tug  broke  her  shaft,  and  was  taken  in 
tow  by  another  tug,  and  while  being  towed  sprung  a 
leak  and  sunk.  Held,  that  the  insurer  would  not  be 
released  from  liability  because  of  the  existence  of  one 
of  the  excluded  causes,  unless  the  loss  was  shown  to 
be  due  to  that  cause.  (3)  It  appeared  that  the  tug 
was  towed  past  two  ports  of  repair  on  her  way  home, 
and  then  sprung  a  leak  and  sunk.  Held,  that  it  was 
proper  to  instruct  the  jury  that  permitting  the  tug  to 
be  towed  in  that  condition  past  two  ports  of  repair 
would  not  of  itself  constitute  a  breach  of  the  policy, 
but  it  was  for  them  to  consider  whether  the  master 
was  guilty  of  lack  of  ordinary  care  and  also  whether 
the  condition  of  the  vessel  was  the  cause  of  her  ulti- 
mate loss.  (4)  And  in  such  case  it  was  proper  to  charge 
the  jury  that  while  the  breaking  of  the  shaft  might 
have  rendered  the  tug  unseawortby  for  propelling  her- 
self, it  was  competent  for  the  insured  to  show  that 
she  was  seaworthy  to  be  towed  to  her  home  port.  (5) 
Where  the  defendant,  in  Its  answer,  alleges  as  a  special 
defense  that  the  loss  was  occasioned  by  the  want  of 
prudence  and  ordinary  care,  it  is  proper  to  Instruct 
the  jury  that  the  burden  Is  on  the  defendant  to  show 
the  lack  of  ordinary  care  by  a  fair  preponderance  of 
testimony.  (6)  Where,  after  the  introduction  of  the 
plaintiffs  testimony,  the  defendant  moved  for  a  ver- 
dict, which  motion  was  refused,  the  subsequent  in- 
troduction  of  testimony  by  the  defendant  is  a  waiver 
of  all  objections  to  the  refusal  of  the  motion  to  direct 
a  verdict.  (7)  In  an  action  on  a  policy  of  marine  insur- 
ance, where  the  issue  was  the  negligence  of  the  master 
of  the  vessel,  witnesses  who  are  shown  to  have  been 
seamen  for  twenty  and  thirty  years  are  competent  to 
give  testimony  as  experts,  and  the  weight  to  be  given 
to  their  evidence  is  a  question  for  the  jury.  (8)  State- 
ments made  by  the  captain,  after  they  were  taken  in 
tow,  cannot  be  admitted  in  evidence,  unless  shown  to 
be  part  of  the  res  gesUz.  (9)  Where,  after  notice,  the 
defendant  company  failed  to  produce  the  proofs  of 
loss  made  by  the  Insured,  the  plaintiff  had  the  right  to 
show  the  facts  contained  therein  tjpieoondaiy  ^vl- 
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denoe.  (10)  Where  a  general  ezoeptiou  is  takeu  to  the 
refumil  of  the  court  to  ohan^e  a  series  of  propositions, 
such  exception  is  bad  if  one  of  the  series  is  objection- 
able. Jan.  dO.  1888.  Union  Ins.  Co,  Philaddphia  v. 
Smith,    Opinion  by  Blatchford,  J. 

Office  and  officbrs —  *•  public  officebs^*  — 
Rev.  Stat.  IT.  S.,  §  3639.— The  Revised  Statutes  of 
the  United  States,  §  3639,  provides  for  the  safe-keep- 
ing of  public  money  which  may  come  into  the  hands 
of  public  officers,  until  transferred  or  paid  out  by 
them.  Held,  that  a  clerk  in  the  office  of  the  collector 
of  customs  for  the  collection  district  of  the  city  of 
New  7ork  is  not  such  a  public  officer  charged  with 
the  safe-keeping  of  public  money,  and  is  not  indict- 
able as  a  public  officer  for  the  unlawful  conversion  to 
his  own  use  of  such  public  money.  A  clerk  of  the 
collector  is  not  an  officer  of  the  United  States  within 
the  provisions  of  this  section:  and  it  is  only  to  pei^ 
sons  of  that  rank  that  the  term  public  officer,  as  there 
used,  applies.  An  officer  of  the  United  States  can 
only  be  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  or  by  a  court  of  law, 
or  the  head  of  a  department.  A  person  in  the  service 
of  the  government  who  does  not  derive  his  position 
from  one  of  these  sources  is  not  an  officer  of  the  Uni- 
ted States  in  the  sense  of  the  Constitution.  This  sub- 
ject was  considered  and  determined  in  United  States 
V.  Germaine,  99  U.  S.  508,  and  in  the  recent  case  of 
United  States  v.  Mouat,  124  U.  S.  What  we  have 
here  said  is  but  a  repetition  of  what  was  there  au- 
thoritatively declared.  A  clerk  of  a  collector,  holding 
his  position  at  the  will  of  the  latter,  discharging  only 
such  daties  as  may  be  assigned  to  him  by  that  officer, 
comes  neither  within  the  letter  nor  the  purview  of  the 
statute.  The  case  of  United  States  v.  Hartwell,  6 
Wall.  885,  does  not  militate  against  this  view.  Feb. 
6,  1888.     UniUd  States  v.  Smith,    Opinion  by  Field,  J. 

Partnership— TAXES  on  property— payment  of 
ONE-HALF— joint  LIABILITY.— In  the  years  1880  and 
1881  plaintiff  and  defendant  were  copartners  in  the 
hotel  business,  each  owning  an  undivided  one-half  of 
the  hotel,  and  the  furniture  and  personal  property 
therein.  In  October,  1881,  the  partnership  was  dis- 
solved, and  defendant  rented  of  plaintiff  his  undivided 
half  for  the  term  of  two  years.  On  the  Ist  of  May, 
1882,  plaintiff  and  defendant  were  indebted  for  taxes 
assessed  against  their  joint  property  for  the  years  1880 
and  1881,  in  the  sum  of  $630.  One-half  of  this  sum 
defendant  paid.  Held,  that  the  $315  of  unpaid  taxes 
was  a  joint  liability  upon  the  property  of  the  firm ; 
that  it  was  the  duty  of  defendant,  who  was  in  posses- 
sion of  the  property,  to  pay  the  taxes;  and  payment 
of  one-half  of  the  taxes  did  not  discharge  him  from 
the  obligation  to  pay  the  other  half.  And  this  obliga- 
tion was  not  satisfied  or  discharged  by  the  alleged 
statement  of  plaintiff  to  defendant  that  if  he  paid 
plaintiffs  one-half  of  the  taxes,  he  would  not  allow  it 
to  him  in  the  payment  of  rent.  Jan.  23, 1888.  Chapin 
V.  Streeter.    Opinion  by  Miller,  J. 

Patents- PRIOR  state  of  art— prbseryino 
BONOS.— A  scheme  for  preserving,  filing  and  cancel- 
ling bonds,  etc.,  by  pasting  them  in  blank  books  with 
appropriate  spaces  for  data,  differing  from  one  pre- 
viously in  use  only  in  providing  spaces  in  the  file 
books  for  the  bonds,  and  in  grouping  the  coupons  ac- 
cording to  the  dates  of  payment,  instead  of  with  the 
bonds  to  which  they  belong,  does  not  involve  a  patent- 
able novelty.  Feb.  13, 1888.  Munson  v.  City  of  New 
York.    Opinion  by  Gray,  J. 

Post-office— USE  of,  to  defraud— indictment.— 
The  Revised  Statutes  of  the  United  States,  S  5480, 
renders  it  criminal  for  any  person,  having  devised  a 
scheme  or  artifice  to  defraud  other  persons  by  inciting 
them  to  open  communication  with  him  through  the 


post-office,  to  place  any  letter  in,  or  receive  any  letter 
from,  any  post  office.  Held,  that  an  indictment  under 
the  statute  is  insufficient  which  only  charges  the  of- 
fence in  general  language,  without  disclosing  the 
particulars  of  the  alleged  scheme  or  artifice  to  de- 
fraud, and  such  an  omission  is  matter  of  substance, 
and  not  of  form,  and  cannot  be  aided  or  cured  by  the 
verdict.  Jan.  30, 1888.  UniUd  States  v.  Hess,  Opiu- 
ion  by  Field,  J. 

Sale— DUTY  to  deliver— offer  of  perform  a  nce 
—insolvency— check— equitable  assionmbkt.-  (I) 
Shipments  of  iron  ore,  as  required  by  a  contract  of  sale, 
were  made  from  the  place  of  delivery,  until  by  rea- 
son of  the  apprehended  insolvency  of  the  vendee,  the 
vendor  suspended  further  shipments.  At  that  time 
the  vendor  had  at  the  place  of  delivery  the  balance  of 
the  ore,  which,  by  the  contract,  was  to  be  subject  to 
its  order  until  forwarded,  but  did  not  offer  to  make 
any  further  shipments,  and  did  not  give  notice  of  its 
readiness  to  do  so:  nor  did  the  vendee  corporation  nor 
its  receiver,  who  meanwhile  had  been  appointed,  call 
for  the  ore,  or  offer  cash  in  payment.  The  vendor,  in 
pursuance  of  an  order  to  present  claims,  filed  its 
claim  for  the  difference  l>etween  the  contract  price  of 
the  undelivered  ore  and  Its  then  present  value.  Held, 
that  the  vendee's  insolvency  did  not  release  the  ven- 
dor from  offering  to  deliver  the  property,  and  that 
the  evidence  justified  the  conclusion  that  the  contract 
had  been  rescinded.  (2)  A  check  not  drawn  against 
any  particular  fund  does  not  of  itself  operate  as  an 
equitable  assignment  of  funds  deposited  to  the  draw- 
er's credit.  Jan.  28, 1888.  Florence  Min.  Co.  v.  Brown. 
Opinion  by  Field,  J. 

Shipping— REGULATION  of— carriage  of  pas- 
sengers —  penalties.— The  Revised  Statutes  of  the 
United  States,  $  4270,  which  provides  that  the  penal- 
ties imposed  by  the  foregoing  provisions,  regulating 
the  carriage  of  passengers  in  merchant  vessels,  shall 
be  liens  upon  such  vessels,  applies  to  those  sections 
which  declare  a  **fine"  for  the  violation  of  its  provis- 
ions, as  well  as  those  which  declare  a  penalty  eo 
nomine;  and  a  fine  incurred  by  a  violation  of  the 
Revised  Statutes  of  the  United  States,  $  4268,  which 
prohibits  currying  any  greater  number  of  passengers 
than  is  allowed  by  the  Revised  Statutes  of  the  United 
States,  S  4262,  is  therefore  a  lien  upon  the  vessel.  The 
lien  for  carrying  passengers  in  excess  of  the  limit  pre- 
scribed by  the  Revised  Statutes  of  the  United  States, 
§  4262,  cannot  exceed  the  amount  of  the  fine  imposed 
upon  the  master  of  the  vessel  upon  criminal  prosecu- 
tion for  the  offense.  Under  19  United  States  Revised 
Statutes,  p.  260,  chap.  09,  extending  the  provisions, 
penalties  and  liens  relating  to  the  space  in  vessels  ap- 
propriated to  the  use  of  passengers  to  alt  spaces  appro- 
priated to  Ihe  nse  of  steerage  passengers,  in  vessels 
propelled  by  steam,  the  United  States  has  a  lien  upon 
a  steam-vessel  for  violation,  as  to  steerage  passengers, 
of  Revised  Statutes  of  the  United  States,  $  4256,  regu- 
lating the  size,  position  and  arrangement  of  berths: 
but  not  for  violation  of  the  Revised  Statutes  of  the 
United  States,  9  4286,  providing  that  the  master  of  any 
vessel  arriving  from  abroad  shall  give  the  district  col- 
lector a  list  of  the  passengers  on  the  vessel  taken  on 
board  at  any  foreign  port,  the  latter  provision  not 
being  within  the  purview  of  the  extending  statute. 
Feb.  18, 1888.  The  Strathairly ;  United  States  v.  The 
SU'othairly.    Opinion  by  Matthews,  J. 


ABSTRACTS  OF  VARIOUS  RECENT DE- 
CISIONS. 

Constitutional  law  —  sale  of  intoxicating 
LIQUOR  —  POLICE  POWER.—  The  L^lslatoro^  ol  the 
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State  may,  ander  its  police  power,  not  only  regulate, 
but  restrict,  tlie  retail  liquor  traffic.  It  is  insisted 
however  by  distiiiguisbed  counsel,  with  zeal  and 
ability,  that  liquor  is  property ;  that  this  act  forbids 
its  sale,  and  is  in  effect  a  spoliation  of  it;  that  it  is  an 
exercise  of  absolute,  arbitrary  power  over  the  prop- 
erty and  individual  right  of  the  freeman,  and  is  there- 
fore interdicted  by  our  bill  of  rights  and  the  four- 
teenth amendment  to  the  Constitution  of  the  United 
States.  It  is  now  settled  however  by  not  only  the  de- 
cisions of  the  Supreme  Court  of  the  United  States, 
but  by  the  highest  court  of  nearly  every  State  in  the 
Union,  that  the  Legislature  of  a  State  may,  under 
that  police  power  which  is  vital  to  its  existence,  not 
only  regulate,  but  restrict,  the  retail  liquor  traffic.  It 
would  be  singular  if  it  could  not  do  so,  if  government 
be  instituted  for  the  good  of  the  governed.  If  an  evil 
which  destroys  the  morals,  the  fortunes  and  the  lives 
of  so  many  of  our  best  citizens  —  one  which  is  so  fruit 
fal  of  pauperism  and  misery,  and  productive  of  prob- 
ably eight-tenths  of  the  crime  in  the  country^ was 
not  subject  to  the  legislative  power,  it  would  be 
strange  indeed.  If  so,  then  all  manner  of  crime  is  to 
be  punished,  and  yet  the  people  are  powerless  to  wipe 
oat  the  active  cause  of  it.  Surely  one  cannot  exercise 
a  right,  and  much  less  a  mere  privilege  which  may  be 
revoked  at  any  time,  if  it  be  destructive  of  the  public 
morals  or  public  health  or  public  peace,  and  yet  be 
beyond  the  reach  of  the  legislative  power.  No  one  has 
ever  had  the  right  to>ell  whisky  in  this  Commonwealth 
save  as  a  privilege;  it  has  always  been  the  creature  of 
license.  The  police  power  is  properly  and  necessarily 
a  broad  one;  it  is  difficult,  if  not  impossible,  to  fix  its 
limit.  The  property  owner  acquires  and  holds  his 
property  subject  to  the  right  of  the  Legislature,  under 
this  power,  to  control  it,  whenever  the  public  peace  or 
public  morals  or  the  public  health  is  involved ;  other- 
wise the  many  would  be  at  the  mercy  of  the  few; 
lawlessness  and  disorder  would  take  the  place  of  law 
and  order,  and  the  appetites  and  passions  of  a  few 
persons  would  imperil  the  public  peace,  and  endanger 
oar  social  fabric.  The  individual  proflt  of  the  few, 
arising  from  the  wreck  of  fortunes,  homes  and  lives, 
mast  give  way  to  the  happiness  and  security  of  the 
many.  It  belongs  to  the  legislative  department  of  the 
government  to  exercise  this  necessarily  sweeping 
power,  and  determine  primarily  what  measures  are 
needful  for  the  protection  of  the  public  health,  the 
public  morals,  and  the  public  safety.  If  a  statute  upon 
the  subject  has  in  reality  no  relation  to  those  objects, 
and  is  a  plain  invasion  of  some  private  right  secured 
by  the  organic  law,  then  it  would  be  one  of  the  highest 
duties  of  a  court  to  declare  it  a  nullity;  but  this  can- 
not be  said  of  a  law  which  controls  and  regulates  a 
traffic  which  is  an  admitted  evil  in  society.  We  have 
as  yet  not  seen  an  official  copy  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  Kansas 
Liqoor  cases,  quite  recently  decided,  of  Mugler  v.  State 
of  Kansas  and  State  v.  Zlebold,  8  Sup.  Ct.  Rep.  273; 
86  Alb.  L.  J.  525,  but  as  reported  in  the  public  prints 
the  highest  court  in  the  land  has  unanimously  de- 
clared that  this  right  of  protection  — this  police 
power  —  extends  so  far  that  the  Legislature  of  a  State 
may  prohibit  the  manufacture  of  liquor  for  the  maker*s 
own  use  as  a  beverage,  if  in  its  judgment  this  would 
tend  to  defeat  its  efforts  to  guard  the  community 
against  this  evil.  The  prohibition  of  the  manufacture 
or  sale  of  liquor  does  not  deprive  the  owner  of  his 
property;  it  is  not  taking  it  without  due  process  of 
law;  It  is  not  an  exercise  of  the  right  of  eminent 
domain,  by  which  the  owner  can  be  deprived  of  his 
property  only  upon  the  condition  of  compensation.  A 
nuisance  merely  is  abated,  and  the  citizen  forbidden 
to  do  that  which  is  injurious  to  the  community.  It  is 
insisted  however  that  the  law  now  under  considera- 


tion is  unconstitutional,  because  of  its  sweeping  char- 
acter; that  it  not  only  forbids  the  sale  of  liquor  by 
retail  or  as  a  beverage,  but  for  religious  or  medicinal 
purposes.  Even  if  it  were  true  that  under  it  a  physi- 
cian of  Lincoln  county  could  not  pre8crit>e  it  as. a 
medicine,  or  admitting  that  its  proper  constructions 
forbids  the  sale  in  toto,  and  not  merely  as  a  beverage, 
yet  the  appellant  is  not  in  a  position  to  call  in  question 
its  constitutionality  upon  this  ground.  He  is  asking 
that  it  be  declared  unconstitutional  because  it  prevents 
him  from  obtaining  the  privilege  of  selling  liquor  by  re- 
tail or  as  a  beverage.  Prescriptions  are  not  filled  in  bar- 
rooms, nor  is  the  communion  table  supplied  from  such 
places.  We  must  look  at  things  as  they  are.  not  as 
they  might  be,  in  considering  questions  involving  the 
exercise  of  the  police  power.  It  is  unnecessary  to 
decide  whether  the  law-making  power,  in  its  exercise, 
may  forbid  the  sale  of  an  article  for  innocent,  proper 
and  even  useful  purposes,  upon  the  ground  that  it  will 
be  productive  of  deceit,  and  in  effect  defeat  its  effort 
to  protect  the  health,  morals  and  peace  of  the  com- 
munity from  the  Ills  arising  from  other  uses  of  the 
article,  since  the  appellant  cannot  be  heard  to  say  that 
the  law  is  invalid  and  unconstitutional  upon  aground 
which  in  no  way  affects  his  rights.  It  was  said  in  the 
case  of  Com.  v.  Wright,  79  Ky.  22:  "Only  those  who 
are  prejudiced  by  an  unconstitutional  law  can  com- 
plain of  it.*'  Mr.  Cooley,  who  is  probably  the  most 
distinguished  writer  of  the  present  day  upon  constitu- 
tional power  and  its  limitations,  enforces  this  view; 
and  in  the  case  of  Sullivan  v.  Berry's  Adm'r,  83  Ky. 
198,1 1  was  fully  considered  and  reaffirmed  upon  a  review 
of  numerous  authorities.  Jones  v.  Black,  48  Ala.  510; 
Williamson  v.  Carlton,  51  Me.  449;  Dejarnett  v. 
Haynes,  28  Miss.  600;  Turnpike  Corp.  v.  County  of 
Norfolk.  6  Allen,  853.  The  appellant  only  asks  that  he 
be  allowed  "  to  retail "  liquor  by  opening  a  bar-room 
in  a  hotel.  He  has  no  interest,  so  far  as  the  record  dis- 
closes. In  the  sale  of  it  for  medicinal  or  religious  pur- 
poses. He  makes  no  such  question.  The  right  he  asks 
cannot  be  considered  as  fairly  involving  it;  and  the 
court  has  neither  the  inclination  nor  the  right,  in  this 
character  of  a  case,  to  go  out  of  its  way  in  search  of 
such  a  question,  or  to  consider  it  at  the  instance  of 
one  who  has  no  right  to  ask  it,  because  it  does  not 
affect  his  rights,  and  is  not  involved  in  the  considera- 
tion of  the  privileges  sought  by  him.  Ken.  Ct.  of  App., 
Dec.  10, 1887.    Ex  parte  Buntside.  Opinion  by  Holt,  J. 

DaMAGES—OOODS  to  be  MANUFACTURED— RBrURAL 

TO  ACCEPT.  —  The  court,  on  the  trial  of  a  suit  against 
defendants  for  breach  of  contract  in  refusing  to  inspect 
and  accept  lumber  manufactured  for  them,  instructed 
the  jury  to  award  the  contract  price  as  damages,  if 
they  found  for  plaintiff,  less  necessary  expenses  for 
loading,  freight,  etc..  If  delivery  had  been  required, 
while  defendants  claimed  the  difference  between  the 
contract  price  and  the  market  value  as  the  proper  rule. 
Held,  that  the  measure  of  damages  for  articles  manu- 
factured to  order,  their  value  consisting  chiefly  in 
labor  and  skill,  was  correctly  stated  by  the  trial  court. 
For  the  lumber  sawed,  [but  which  the  defendants 
refused  to  have  inspected  at  the  mill,  and  refused  to 
accept,  there  is  want  of  uniformity  In  the  rulings  of 
different  courts.  As  a  general  rule,  in  actions  by  the 
vendor  against  the  vendee,  for  the  non-acceptance  of 
property  sold  or  contracted  for,  the  measure  of  dam- 
ages is  the  difference  between  the  price  agreed  upon, 
and  the  market  value  of  the  property  at  the  time  and 
place  of  the  delivery.  The  vendor  may  resell  at  the 
time  and  place,  or  within  a  reasonable  time,  and  the 
price  at  the  resale  will  be  taken  as  determining  the 
market  value.  Rickey  v.  Tenbroeck,  68  Mo.  564; 
Northrup  v.  Cook,  80  id.  208.  Some  cases  hold  that 
there  can  be  no  recovery  of  the  contract  price  of 
articles  to  be  manufactured  or  produced  until  the 
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vendee  has  aooepted  the  property,  aud  this  oa  the 
grouud,  it  is  said,  that  the  title  will  uot  vest  iu  the 
vendee  against  his  will,  aud  that  the  title  mast  vest  lu 
him  before  he  can  be  made  liable  for  the  contract  price. 
Of  this  class  is  the  case  of  Rider  v.  KeUej,  82  Vt.  231. 
Ou  the  other  hand,  manj  authorities  and  text-books 
assert  quite  broadly  the  proposition  that  the  vendor, 
having  tendered  the  goods  aud  do!ie  all  that  the  con- 
tract required  him  to  do,  may  treat  them  as  the  prop- 
erty of  the  vendee,  hold  them  for  him  and  subject  to 
his  order,  and  recover  the  contract  price.  8  Pars.  Cont. 
(5th  ed.).  209;  Field  Dam.,  S  209;  Sedg.  Dam.  (6thed.). 
837.  This  rule  in  its  broad  sense  has  not  met  the  ap- 
proval of  some  courts,  nor  are  we  prepared  to  say  it 
should  be  applied  in  cases  of  sales  of  ordinary  goods, 
wares  and  merchandise.  This  case  does  not  call  for 
the  expression  of  an  opinion  upon  that  question* 
Where  however  the  subject-matter  of  the  contract  is  a 
specific  article  to  be  manufactured  by  the  vendor  for 
the  vendee,  and  the  vendor  has  completed  his  contract 
and  performed  all  that  the  contract  requires  him  to  do, 
it  is  but  just  and  fair  that  his  damages,  in  case  of  a 
refusal  of  the  vendee  to  accept  the  article,  should  be 
the  contract  price.  The  vendor  will  of  course  in  such 
case  hold  the  property  for  the  vendee.  Aud  so  it  has 
been  held  in  a  number  of  cases.  As  some  of  them  we 
cite  Shawhan  v.  Van  Nest,  26  Ohio  St.  490;  Ballentine 
V.  Robinson,  46  Penn.  St.  177;  Smith  v.  Wheeler,  7 
Or.  49.  In  the  first  of  these  cases  the  article  manu- 
factured was  a  carriage ;  in  the  others,  machinery.  In 
the  class  of  cases  supposed  there  is  often  no  market 
value  for  the  manufactured  article.  The  rule  will  be 
less  disastrous  to  the  purchaser  than  a  sale  iu  an  open 
market.  Here  the  lumber  to  be  manufactured  was  of 
specified  sizes,  and  designed  for  a  particular  use.  It 
WHS  necessary  to  cut  the  logs  for  the  particular  bill, 
and  they  were  to  be  of  specified  timber  only.  It  is 
shown  that  the  standing  timber  was  of  no  greater 
value  than  twenty-five  cents  per  thousand  feet,  so  that 
the  value  of  the  manufactured  lumber  consisted  almost 
wholly  of  work  and  skill.  To  say  that  one  may  go  to 
a  distant  mill,  order  a  special  bill  of  lumber,  make 
breach  of  the  contract,  and  then  say  to  the  mill  man, 
"You  must  measure  your  damages  by  the  market 
price  of  such  lumber  200  miles  from  the  mill,"  Is  mani- 
festly unjust,  and  the  law  does  not  require  us  to  so 
hold.  And  this  we  say,  though  the  lumber  was  to  be 
delivered  in  St.  Louis,  and  though  the  defendants  of- 
fered to  show  that  there  was  a  market  value  to  such 
lumber  in  that  place.  It  is  to  be  remembered  that  the 
lumber  was  to  be  inspected  at  the  mill,  and  that  im- 
plies an  acceptance  then,  so  far  as  quality  is  concerned. 
The  rule  of  damages  before  stated,  as  applicable  to 
articles  to  be  thereafter  manufactured,  namely,  the 
contract  price,  less  cost  of  production,  should  be  ap- 
plied in  this  case.  It  is  true,  the  lumber  was  not 
tendered  in  St.  Louis ;  but  it  was  to  be  inspected  at  the 
mill  before  shipped.  The  plaintiff  was  not  called  upon 
to  incur  the  cost  of  transportation  until  inspected, 
until  the  question  as  to  quality  was  settled.  If  the  de- 
fendants refused  to  have  the  lumber  inspected,  and 
refused  to  accept,  receive  and  pay  for  the  same,  then 
plaintiff  was  not  in  default.  An  absolute  refusal  to 
have  the  lumber  Inspected,  and  to  receive  the  same, 
dispensed  with  the  tender  at  St.  Louis.  A  tender  under 
such  circumstances  would  have  been  a  costly,  as  well 
as  an  idle  ceremony,  which  the  law  does  not  require. 
Johnson  V.  Powell,  9  Ind.  566;  Diechmann  v.  Diech- 
mann,49Mo.  107;  Westlake  v.  St.  Louis,  77  id.  49; 
Canada  v.  Wick,  100  N.  Y.  127.  Of  course,  cost  of 
loa'ling  on  the  cars  and  transportation  to  St.  Louis 
should  be  included  as  part  of  the  cost  of  production, 
to  be  deducted  from  contract  price.  Mo.  Sup.  Ot., 
Dec.  10,  1887.  Black  River  Lumber  Co.  v.  Warner. 
Opinion  by  Black,  J. 


INSURANGB— LIFE— BY    OREDITOB— WAOERINQ  POI/- 

IGT. — Where  the  disproportion  between  the  amount 
of  a  policy  taken  out  by  a  creditor  ou  the  life  of  his 
debtor,  aud  the  debt  thereby  secured  is  very  great,  aa 
where  the  insurance  is  13,000  and  the  debt  is  $100,  It 
is  the  duty  of  the  court  to  declare  the  transaction  a 
wager  as  matter  of  law.  The  disproportion  is  so  great 
as  to  make  the  insurance  a  palpable  wager,  aud  no 
court  should  hesitate  to  declare  it  so  as  matter  of  law. 
It  has  heretofore  been  correctly  said  that  the  sum  in- 
sured must  not  be  disproportionate  to  the  interest  the 
holder  of  the  policy  has  in  the  life  of  the  insured,  but 
we  have  never  found  it  necessary  to  adopt  any  rule 
by  which  such  disproportionate  interest  may  be  de- 
termined. Speaking  for  himself,  our  Brother  Paxson, 
in  Grant's  Adm*rs  v.  Kline,  19  Week.  Notes  Cas.  260, 
suggests  that  a  policy  taken  out  by  a  creditor  on  the 
life  of  his  debtor  ought  to  l>e  limited  to  the  amount  of 
the  debt  with  interest,  and  the  amount  of  premiums, 
with  interest  thereon,  during  the  expectancy  of  the 
life  insured,  according  to  the  Carlisle  tables.  This  ap- 
pears to  be  a  just  and  practicable  rule.  It  is  not  easy  to 
define  with  precision  what  will  iu  all  cases  constitute  an 
insurable  interest,  so  as  to  take  the  contract  out  of  the 
class  of  wagering  policies;  but  as  is  said  in  Corson's 
Appeal,  18  Penu.  St.  48S,  445:  *'  In  all  cases  there  must 
be  a  reasonable  ground,  founded  on  the  relations  of 
the  parties  to  each  other,  either  pecuniary  or  by  blood 
or  affinity,  to  expect  some  benefit  or  advantage  from 
the  continuance  of  the  life  of  the  assured.  Otherwise 
the  contract  is  a  mere  wager,  by  which  the  party  tak- 
ing the  policy  is  directly  interested  in  the  early  death 
of  the  assured.  Such  policies  have  a  tendency  to  cre- 
ate a  desire  for  the  event.  They  are  therefore,  inde- 
pendently of  any  statute  on  the  subject,  condemned 
as  against  public  policy."  But  in  such  a  case  as  the 
one  before  us,  where  the  dispreportion  is  so  great, 
there  can  l>e  no  doubt  as  to  the  character  of  the  trans- 
action. Penn.  Sup.  Ct.,  Oct.  8,  1887.  Cooper  v. 
Shaffer,    Opiuion  by  Sterrett,  J. 

Marriage— CDRTBSY—How  lost— gift.— A  hus- 
band settled  certain  bonds  and  other  personalty  upon 
his  wife.  She  purchased  a  house  and  lot,  which 
were  paid  for  wholly  out  of  the  property  so  settled 
upon  her.  Held,  that  upou  the  death  of  the  wife, 
the  husband  took  no  estate  by  curtesy,  as  It 
would  operate  to  defeat  the  gift  to  the  wife.  Dauiel 
Dngger,  in  1866,  was  insolvent,  heavily  iu  debt,  aud 
upon  the  eve  of  bankruptcy.  He  assigned  all  that  he 
had  to  a  trustee  to  secure  his  creditors,  and  he  settled 
certain  personalty  upon  his  wife  in  consideration  of 
her  joining  In  the  deed  of  trust,  and  relinquished  her 
contingent  right  of  dower.  Then  he  turned  over  to 
Sidney  Smith,  as  agent  for  his  wife,  certain  bonds  and 
other  evidences  of  debt,  to  which  he  had  marital  rights 
as  her  husband,  partly  in  his  hands,  to  be  collected  by- 
Sydney  Smith  for  Mrs.  Dugger,  and  the  proceeds  to 
be  used  iu  the  purchase  and  payment  of  the  purchase- 
money  of  the  house  and  lot  for  Mrs.  Dugger,  when  it 
should  be  sold  by  the  trustee.  Even  if  Dugger  had  re- 
duced these  bonds  into  possession  by  actually  collect- 
ing the  money  due  on  them,  and  had  turned  over  the 
money  to  Sydney  Smith  for  the  benefit  of  Mrs.  Dug- 
ger, the  gift  or  settlement  thus  executed  would  have 
been  valid  against  Dugger  himself,  and  against  the 
appellees,  who  are  subsequent  purchasers  with  notice. 
The  only  persons  who  could  assail  it  were  existing  iu 
1866, 67,  aud  they  acquiesced.  A  gift  by  a  husband  to 
wife  is  construed  to  be  for  her  separate  use.  Leake 
V.  Benson,  29  G rat.  156;  Garland  v.  Pamplin,  82  id. 
814.  The  gift  or  settlement  made  by  Dugger  to  Syduejr 
Smith  for  Mrs.  Dugger  created,  ipaofaoto^  a  separate 
estate  in  her.  2  Minor  Inst.  868,  (818);  Irvine  ▼. 
Greever,  82Grat.  419;  IBish.  Mar.  Wom.,  I  838.  A 
•eparate  estate,  created  by  the  gift^  oonveyano^  or 

Digitized  by  VjOOQI^ 


THE  ALBANY  LAW  JOUENAL. 


241 


sottlemeutby  thehusbaud  to  or  for  his  wife,  whether 
direotij  or  througrh  a  trustee,  presamptivelj  ezolades 
the  estate  by  curtesy  of  the  husbaud.  Irvine  v.  Greever, 
82  Grat.  410;  Riglar  ▼.  Cloud,  U  Peun.  St.  861.  Wheu 
Dugger  made  the  settlement  upon  his  wife,  a  child  was 
already  born  of  the  marriage,  and  his  right  to  curtesy 
assured.  He  cannot  have  Intended  to  reserve  any 
estate  in  himself,  as  that  would  defeat  the  very  object 
of  the  settlement;  hence  his  creditors  cannot  claim 
it  under  the  deeds  of  trust. -Va.  Sup.  Ct.  App.,  Dec.  1 
1887.  DuQoer's  Children  v.  Dugger.  Opinion  by 
Fauntleroy,  J. 

MASTBR  and  SBRyANT— IAAYINO  8BBVIGI  WITHOUT 
NOTICB— STIPULATION    TO    l^RTCIT    WAOB8    DUB.— A 

clause  in  a  contract  of  employment  by  which  the  ser- 
yant  agrees  to  give  two  weeks*  notice  of  his  Intention 
to  quit,  and  that  if  he  fails  so  to  do,  **  whatever  may 
be  due  at  the  time  of  leaving  Is  an  Indebtedness  to 
the  company,  to  be  considered  as  liquidated  damages 
for  such  failure,"  is  void.  One  view  of  the  merits  of 
the  defense  is  expressed  by  Scott,  J.,  In  Basye  v.  Am- 
brose, 28  Mo.  88.  We  quote  from  1  8a th.  Dam.  479: 
**They  mistake  the  object  and  temper  of  our  system 
of  jurisprudence  who,  while  maintaining  that  men  in 
making  all  contracts  have  a  right  to  stipulate  for 
liquidated  damages  regardless  of  the  disproportion  to 
the  sum  resulting  from  a  breach  of  the  contract.  In- 
sist that  It  would  be  hard  If  men  were  not  permitted 
to  make  their  own  bargains.  Ko  system  of  laws  would 
command  our  respect,  or  secure  willing  obedience, 
which  did  not  to  some  extent  provide  against  the 
mischief  resulting  from  Improvidence,  carelessness, 
inexperience  and  other  expectations  on  one  side,  and 
skill,  avarice  and  a  gross  violation  of  the  principles  of 
honesty  on  the  other.  The  folly  of  one  making  a  wild 
and  reckless  stipulation  will  not  justify  oppression  in 
the  other.  A  just  man,  when  he  sees  one  In  a  situa- 
tion in  which  he  is  prepared  to  make  a  contract  which 
must  grind  and  oppress  him,  will  not  take  advan- 
tage of  his  stote  of  mind,  and  enrich  himself  by  his 
folly  and  want  of  experience.  It  has  been  remarked 
that  in  reason,  In  conscience.  In  natural  equity,  there 
Is  no  ground  to  say  because  a  man  has  stipulated  for  a 
penalty  In  case  of  his  omission  to  do  a  particular  act, 
the  real  object  of  the  parties  being  the  performance  of 
the  act,  that  if  he  omits  to  do  the  act  he  shall  suffer 
an  enormous  loss,  wholly  disproportionate  to  the  In- 
jury to  the  other  party."  As  we  have  seen,  the  ser- 
Tlces  were  rendered  by  a  minor,  we  may  justly  infer 
the  father  was  in  a  situation  to  make  a  contract  which 
might  grind  and  oppress  him.  We  may  also  conclude 
that  he  has  engaged  to  suffer  a  loss  disproportionate  to 
the  injury  to  the  other  party.  Nay  more,  we  may 
•ay  he  has  agreed  to  suffer  a  loss  where  no  Injury 
has  resulted  to  the  other  party,  as  here  Is  claimed. 
The  refusal  to  pay  is  purely  because  it  is  so  provided 
In  the  bond.  There  is  nothing  to  show  how  long  the 
child  had  labored  to  create  the  debt  sued  for.  If  the 
contract  Is  enforceable  at  all,  it  is  so  for  a  failure  of 
an  hour  as  well  as  the  two  entire  weeks.  If  the  com- 
pany had  been  indulged  for  twelve  months  in  making 
payments,  all  could  be  taken  for  the  two  weeks,  or 
any  fractional  part  thereof,  on  failure  to  give  notice 
and  continue  to  work.  On  this  subject  Mr.  Suther- 
land (vol.  1,  p.  510)  says :  **  The  damages  which  may 
result  from  a  mechanic  quitting  work  contrary  to  his 
contract  are  uncertain,  but  any  stipulation  purporting 
to  fix  the  amount  he  shall  forfeit  or  pay  in  snch  an 
event  will  not  be  treated  as  stipulated,  where  the  con- 
tract of  him  required,  that  if  the  employee  quit  with- 
out giving  thirty  days*  notice,  he  should  forfeit  all 
wages  due  him  at  the  time  of  leaving.*'  Campbell,  J., 
•aid:  **  We  have  no  difficulty  in  holding  that  the  In- 


jury caused  by  the  sadden  breaking  off  of  a  contract 
of  service  by  either  party  involves  such  difficulties 
concerning  the  actual  loss  as  to  render  a  reasonable 
agreement  for  stipulated  damages  appropriate.  If  a 
fixed  sum,  or  a  maximum  within  which  wages  unpaid 
and  accruing  since  the  last  pay  day  might  be  for- 
feited should  be  ag^ed  upon,  and  should  not  be  an 
unreasonable  or  oppressive  exaction,  there  would  seem 
to  be  no  legal  objection  to  the  stipulation,  if  bothpai^ 
ties  are  equally  and  justly  protected.  But  the  facts 
set  forth  in  this  record  do  not,  we  think,  bring  the 
case  within  any  snch  rule.  The  forfeiture  nnder  the 
contract  covers  all  wages  due  at  the  time  of  leaving. 
This  is  open  to  the  objection  that  the  employer  may 
have  been  in  arrears,  and  thus  enable  to  profit  by  his 
own  wrong.  No  such  forfeiture  could  be  enforced 
against  wages  as  such  which  the  workman  was  to  have 
paid  to  him  before  he  committed  any  breach  of  his 
duty.**  The  latter  case  is  as  the  one  before  us,  and  con- 
tains our  opinion  of  the  case  governing  it.  The  rul- 
ings are  simple  utterances  of  common  honesty,  prac- 
tical good  sense  and  fair  dealing.  Tenn.  Sup.  Ct., 
Dec.  17,  1887.  Schimpf  v.  Tennessee  Manufg  Co, 
Opinion  by  Turney,  C.  J. 

MUNIOIPAIi      COBPORATIONS  — PROCLAMATION       OF 
MAYOR— AUTHORITY    OF  OFFICER    TO    KILL    DOGS.— 

Where  the  mayor  of  a  city  of  the  second  class  di- 
rects the  city  marshal  to  post  notices  requiring  the 
owners  of  dogs  In  said  city  to  keep  said  dogs  muz- 
zled, and  directs  that  all  dogs  found  running  at  large 
without  muzzles  shall  be  killed,  but  no  ordinance  of 
said  city  has  been  passed  authorizing  such  regulation, 
held  that  said  notice  does  not  give  the  city  marshal  au- 
thority to  kill  dogs  found  running  at  large  in  viola- 
tion of  said  notice.  The  notice  published  by  the  mar- 
shal, under  the  direction  of  the  mayor,  was  not  such 
a  regulation  as  could  be  enforced.  A  direction  of  this 
character,  and  a  notice  of  this  kind,  would  not  justify 
the  marshal  in  the  killing  of  plaintiffs  dog.  Such 
regulation  can  only  be  made  valid  by  an  ordinance  of 
the  city.  Power  Is  given  the  mayor  and  council  to 
pass  reasonable  regulations  in  relation  to  restraining 
or  prohibiting  dogs  from  running  at  large,  and  to  tax 
the  same.  This  Is  held  to  be  a  proper  and  legitimate 
snbject  for  an  ordinance;  but  before  this  power  can 
be  invoked  or  enforced  the  city  council  must  have 
passed  an  ordinance  in  relation  thereto.  Sup.  Ct. 
Kans.,  Feb.  11, 1888.  SUhhins  v.  Mayer.  Opinion  by 
Clogston,  C. 

NeOLIGSNOB— DBFBCT  IN    BRIBOB—OOKTRIBUTORY 

NEGLIGENCE. -Plaintiff,  knowing  that  a  certain  plank 
In  a  bridge  was  defective,  chanced  to  step  upon  it  in 
crossing  the  bridge,  and  was  injured  by  the  plank 
giving  way  with  him.  Held,  in  an  action  for  dam- 
ages, that  his  previous  knowledge  of  the  defect  in  the 
plank  In  nowise  compromised  him,  and  that  the  bridge 
company  could  not  avoid  the  responsibility  arising 
from  its  own  neglect  by  charging  the  plaintiff  with 
knowledge  of  that  negligence.  Penn.  Sup.  Ct.,  Nov. 
7, 1887.  Monongahela  Bridge  Co.  ▼.  Bevard.  Opinion 
per  Curiam. 


CORRESPONDENCE. 

Justice  to  Mr.  Dos  Pxssoa 

Editor  of  the  Albany  Lauf  Journal: 

In  the  last  issue  of  the  Albany  Law  Journal  is  an 
article  from  a  correspondent  in  New  York,  signing 
himself  Demot  Enmot,  wherein  very  severe  personal 
comments  are  made  upon  the  official  conduct  of  Mr. 
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Assistant  District  Attorney  Dos  Passes  in  the  receut 
trial  for  otmspiraoy  of  Squire  aud  Fljuu  in  the  New 
York  Oyer  aud  Terminer. 

The  article  does  Mr.  Dos  Passos  great  iujustioe.  He 
had  prepared  the  case  for  trial  with  indefatigable  in- 
dostrj,  and  had  constructed  a  trial  brief  which  I 
looked  over.  It  was  a  careful  analysis  of  the  facts  at 
his  command,  and  a  complete  history  of  the  law  re- 
lating to  conspiracy.  But  good  as  it  was,  Mr.  Dos 
Passos  was  so  seriously  disappointed  by  the  rulings 
of  the  court  on  the  trial,  that  it  was  of  no  avail. 

1  think  it  right  that  these  facts  should  be  known, 
because  of  the  suggestion  that  Mr.  Dos  Passos,  who 
was  charged  with  the  work  of  preparing  the  case,  had 
not  made  an  Intelligent  preparation  of  it. 
Tours  very  truly, 

Dblanost  Niooll. 

New  York,  March  U,  1888. 


Text-Books  as  Authority. 
Editor  of  the  Albany  Law  Journal : 

Your  reference  to  the  citation  of  text-books  iu 
court  iu  to-day's  Law  Jodrnal  remiuds  me  of  an  in- 
cident which  occurred  a  third  of  a  century  ago  when 
1  was  a  student  at  Harvard  Law  School.  A  fellow 
student  having  In  the  argument  of  a  moot  court  case 
cited  from  one  of  Story's  text-books  with  the  re- 
mark that  iu  that  forum,  where  the  great  man  had  so 
often  lectured,  his  decisions  would  be  accepted  as 
conclusive,  his  opponent  iu  the  moot  court  case  an- 
nounced that  it  was  not  necessary  to  take  issue  as  to 
Judge  Story's  being  an  authority,  but  the  trouble 
was  that  you  could  make  citations  from  Judge 
Story's  book  favorable  to  any  side  of  any  case.  Prof. 
Parsons,  in  deciding  the  case  before  him,  referred  to 
this  incident  and  said  he  might  state  in  explanation 
that  Judge  Story  was  in  the  habit  of  saying  that  he 
was  not  only  a  lecturer  upon  law  and  a  writer  of  text- 
books, but  a  judge  of  the  highest  tribunal  in  the  na- 
tion, and  that  he  had  no  right  in  his  capacity  as  lec- 
turer or  writer  to  prejudge  questions  which  might 
come  before  him  as  judge.  An  irreverent  student,  iu 
putting  the  marginal  notes  to  this  decision  of  Prof. 
Parsons,  wrote,  **  Judge  Story's  reasons  for  writing 
poor  law  boolcs." 

Apropos  to  nothing,  but  with  a  desire  to  perpetuate 
a  good  thing,  will  you  let  me  tell  you  a  little  incident 
which  occurred  in  our  Surrogate's  Court  last  Decem- 
ber? John  E.  Burrill  aud  Ex-Surrogate  Calvin,  on 
opposite  sides  of  the  interminable  Stevens  will  case, 
had  abused  each  other  quite  up  to  the  limits  of  legal 
propriety.  Wlien  Judge  Nooh  Davis  rose  to  reply  on 
the  same  side  as  Mr.  Calvin,  he  commenced  by  saying 
that  he  would  not  follow  in  the  line  of  sharp,  per- 
sonal criticism  in  which  counsel  had  been  engaged. 
**  If  nothing  else  would  prevent  me,"  he  said,  **  It 
would  be  respect  for  the  grey  hairs  of  my  friend,  Mr. 
Burrill ;"  and  tlien,  as  he  glanced  round  at  the  bfl- 
liard-ball  cranium  of  Mr.  B.,  almost  entirely  Innocent 
of  hair  of  any  kind,  he  added,  *'  the  grey  hairs  of  my 
friend,  wherever  they  may  6e." 

C. 

[This  anecdote  reminds  us  of  a  passage  between 
the  late  William  A.  Beach,  and  Martin  L  Townsend 
of  Troy.  Beach  was  a  year  older  than  Townsend, 
but  he  dyed  his  hair  in  those  days.  In  court  he  re- 
ferred to  the  grey-headed  Townsend  as  his  senior. 
*'The  difference  between  us,"  replied  Townseud, 
**is  merely  colorable.'' — Ed.] 


COURT  OF  APPEALS  DECISIONS. 

'^pHE  following  decisions  were  handed  downTuesday, 
i     March  20.  1888: 

Judgment  af&rmed  with  costs— Thomas  Powell,  ap- 
pellant, V.  New  York  Central  aud  Hudson  River 
Railroad  Company,  respondent. Judgment  re- 
versed, new  trial  granted,  costs  to  abide  event:  unless 
within  twenty  days  from  this  entry  of  this  decision 
the  plaintiff  stipulates  that  the  recovery  of  damages 
be  reduced  to  the  sum  of  $1,161.45  with  interest 
thereon  from  December  16, 1884  (that  being  the  date 
of  referee's  report),  in  which  case  the  judgment  ap- 
pealed from  is  modified  accordingly,  aud  as  modified 
affirmed  without  costs  in  this  court  to  either  party  — 
Henry  Adams,  respondent,  v.  Henry  A.  Bowerman, 

appellant. Order  denying  a  rehearing  affirmed  with 

costs— In  re  New  York  Cable  Railway. Conviction 

and  sentence  of  Warren  for  the  manslaughter  in  the 
second  degree  of  John  Dillon,  at  Mamaroneck,  West- 
chester county,  December  18,  1883,  affirmed— The 
People,  respondent,  v.  Richard  Warren,  appellant. 

Order  affirmed  and  judgment  absolute  for  the 

plaintiff  on  the  stipulation  with  costs— Isaac  Cold- 
water,  respondent,  v.  Liverpool,  London  and  Globe 

Insurance  Company,  appellant. Judgment  affirmed 

with  costs— Isabella  T.  Myers,  appellant,  v.  Bank  of 
Portsmouth,  impleaded,  etc.,  respondent. Judg- 
ment reversed,  new  trl/il  granted,  costs  to  abide 
event— Ellen  Kelly,  appellant,  ▼.  New  York  aud  Sea 

Beach  Railway  Company,  respondent. Judgment 

affirmed   with   costs— William  King,  respondent,  v. 

Clara    King,   executrix,    etc.,    appellant.* Order 

affirmed  and  judgment  absolute  ordered  with  costs 
for  plaintiff  on  the  stipulation- Alex.  M.  White,  re- 
spondent, V.  James  E.  Dutcher,  as  sheriff,  etc.,  ap- 
pellant.  Judgment  affirmed  with  costs— De  Witt 

Hallenbeck,  respondent,  v.  Charles  F.  Kindred,  ap- 
pellant.  Judgment  affirmed  with  costs— The  New 

Jersey  Steamboat  Company,  appellant,  v.  Mayor,  etc., 

of  New   York,  respondent. Judgment   reversed, 

new  trial  granted,  oosts  to  abide  event— Rofus  R. 
Davles,  respondent,  ▼.  Delaware  and  Hudson  Canal 

Company,  appellant. Judgment  reversed,  new  trial 

granted,  oosts  to  abide  event— Jefferson  Patten,  Jr., 
and  another,  respondent,  v.  Richard  Pancoast  aud 
another,  appellants.— Judgment  affirmed  with  oosts 
—Catherine  Zapp,  respondent,  v.  Charles  J.  Miller, 

appellant. Judgment     reversed  •   and    judgment 

absolute  ordered  for  plaintiff  with  costs  on  the 
stipulation  —  William     T.     Wilson,     appellant,    v. 

Charles  T.  White,  respondent. Order    affirmed 

with  costs,  without  prejudice  to  any  application 
by  the  defendant  to  the  Supreme  Court  for  re- 
lief founded  upon  such  order  and  the  petition 
upon  which  it  was  based,  due  notice  of  snch  applica- 
tion being  given  to  relator— The  People  ex  rel.  GeoTRe 
W.  Huntley,  respondent,  y.  Edward  E.  Mills,  high- 
way commissioner  of  the  town  of  Schroon,  fiSssex 

county,  appellant. Action  to  recover  $1,154  on  a  bill 

of  exchange  and  protest  of  same,  drawn  by  Guy  9t 
Amery  on  Father  Dmmgoole,  accepted  by  him  and 
cashed  by  plaintiff.  The  bill  was  drawn  and  accepted 
July  81, 1883,  payable  forty  days  after  date  on  account 
of  contract  when  completed  and  satisfactory.  Guj 
&  Amery  were  contractors  to  do  certain  work  of 
painting  on  respondent's  farm  at  Richmond  Valley, 
S.  I.  The  answer  was  a  general  denial  and  an  allega- 
tion that  Gny  k  Amery  never  completed  their  con- 
tract, and  that  by  the  terms  of  the  bill  defendant 
Dmmgoole  is  not  liable.  The  case  was  tried  before 
Mr.  Justice  Donahue,  who  dismissed  the  complaint 
as  against  defendant  Dmmgoole.  The  General  Term, 
First  Department,  affirmed  this  finding,  and  plaintiff 
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appealed  to  this  court.  Judgment  of  courts  below 
reversed,  new  trial  granted,  costs  to  abide  event- 
No.  718.  The  Home  Bank  of  New  York,  appellant, 
V.  Rev.  Father  John  C.  Drumgoole,  impleaded  with 
Charles  F.  Amerj  and  Henry  Guy,  respondents. 


NOTES. 


Thk  Black  Gap.— A  great  deal  of  nonsense  is  from 
time  to  time  talked  about  the  Judge's  **blaok  cap.*' 
It  is  quite  probable  that  the  origin  of  the  custom  of 
assuming  the  hat  while  passing  sentence  of  death  is 
doe  to  the  originallj  clerical  character  of  the  judges. 
But  it  is  extraordinary  this  morbid  interest  which  the 
public  seems  to  take  in  the  "black  cap."  We  re- 
member during  the  trial  of  Jessie  Maclaohlan  at  Glas- 
gow, a  good  many  years  ago,  that  some  perfervid 
young  reporter  on  the  staff  of  one  of  the  newspapers, 
after  describing  the  appearance  of  the  court-room 
and  its  occupants  on  the  morning  of  the  last  day  of 
the  trial,  gave  a  graphic  account  of  the  entry  of  the 
presiding  judge.  He  said  that  his  looks  boded  111  for 
the  prisoner's  chances  of  escape,  and  that  he  carried 
the  black  cap  in  his  hand,  which  he  ominously  threw 
down  on  the  t>ench  before  him.  The  reporter  bitterly 
censured  what  seemed  to  him  a  want  of  decorum  in 
not  concealing  the  fateful  head-gear  until  required. 
The  real  truth  of  the  matter  was  that  the  judge  (who 
still  happily  survives)  simply  carried  the  '*  tricome  ** 
or  cooked  hat  which  he  had  been  wearing  In  his  car- 
riage and  which  formed  part  of  his  official  costume. 
Reporters  should  note  In  future  that  no  black  caps 
are  mannfactured  specially  to  be  used  in  the  sentenc- 
ing of  prisoners.  Those  curious  on  the  subject  may 
see  a  real  black  cap  without  waiting  for  a  murder  or 
enduring  the  inconvenience  of  a  trial,  if  they  can 
only  catch  sight  of  a  judge  walking  in  the  open  air  in 
his  robes.  It  is  about  as  rare  as  seeing  a  swan  on  dry 
laud,  but  like  the  latter  event,  it  does  occur.— Jour- 
nal of  Juriaprudence, 

Mr.  Jusnci  Gbantham  on  Floooimo.— Referring 
to  inquiries  made  in  the  House  of  Commons  with  re- 
gard to  sentences  passed  by  Mr.  Justice  Grantham,  at 
Liverpool  last  week,  his  Lordship  in  writing  to  the 
Attorney-General  on  the  28rd  nit.,  says:  **I  am  very 
glad  that  the  question  you  sent  me  has  been  put,  as  it 
will  bring  before  the  Legislature  the  present  unsatis- 
factory nature  of  our  criminal  discipline  and  system 
of  punishment.  The  question  is  not  quite  correct  as 
to  my  saying  the  statute  had  been  overlooked,  but  in 
fact  it  is  tme.  The  facts  are  these :  On  recently  in- 
quiring of  the  prison  authorities  as  to  the  effect  of 
varioos  punishments,  I  found  that  the  recent  fre- 
quent application  of  the  '  cat '  and  short  sentences 
on  this  circuit  had  had  the  most  marvellous  effect  in 
clearing  the  streets,  and  consequently  the  gaols,  of  the 
men  who  committed  robberies  with  violence,  and  I 
was  informed  by  those  most  competent  to  form  an 
opinion  that  it  had  done  more  to  prevent  men  of  that 
class  from  becoming  habitual  criminals  than  any  pun- 
ishment ever  before  inflicted— a  man  scarcely  ever 
being  found  in  prison  a  second  time,  and  certainly 
not  for  the  same  offense.  At  the  same  time  I  was  in- 
formed that  there  was  another  class  of  hardened 
criminals  for  whom  it  was  very  desirable  to  adopt  a 
different  kind  of  punishment  than  that  usually  In- 
flicted, viz.,  the  habitual  criminal  who  either  liked 
gaol  because  it  brought  easier  work  and  was  more 
com  fortable  than  work  and  the  work-house,  and  so 
went  on  committing  crimes,  or  continually  committed 
them  because  being  perhaps  well  educated,  but  an 
incorrigible  rogue,  he  cared  nothing  for  imprisonment 


so  long  as  he  cuuld  live  a  life  of  luxury  and  ease  in  the 
intervals  of  his  punishment.  I  say  nothing  here  of 
the  many  men  who  are  undergoing  long  terms  of  im- 
prisonment for  brutal  assaults  on  their  wives  (only 
not  having  murdered  them  by  accident),  or  who  have 
committed  offenses  against  yonng  children,  and  who 
I  believe  most  people  think  would  be  more  effectually 
pnnished  by  receiving  short  sentences  and  a  whipping 
than  long  sentences  as  now.  When  therefore  I  saw 
two  men  of  incorrigible  characters  as  thieves  and  for- 
gers brought  before  me,  I  thought  it  deftirable  to  draw 
attention  to  the  disused  statute  of  7  Geo.  IV  by  giving 
them  short  sentences,  accompanied  by  a  whipping,  in- 
stead of  a  long  sentence  of  penal  servitude,  which 
otherwise  I  must  have  given  from  the  number  of  their 
previous  convictions.  Hence  the  sentences  referred 
to.  After  I  had  tried  and  sentenced  them,  I  had  dur- 
ing the  day  three  more  habitual  criminals  to  try,  and 
one  more  the  next  morning,  charged  with  various 
offenses,  possibly  of  worse  characters  (one  of  whom 
had  had  four  separate  terms  of  seven  years  penal  ser- 
vitude, making  twenty-eight  years,  besides  numerous 
light  and  lighter  sentences),  but  whom,  from  their 
age  or  other  causes,  I  could  not  punish  in  the  same 
way;  and  as  it  seemed  scarcely  right  to  inflict  a  dif- 
ferent class  of  punishment  on  the  first  two  than  on 
the  following  three,  I  had  all  five  up  together,  and, 
stating  why  I  altered  the  sentences  on  the  first  two, 
gave  them  all  the  same  sentences,  thinking,  as  I  had 
drawn  attention  to  the  statute,  and  had  let  the  crim- 
inal class  know  of  the  power  of  judges  to  infiict  whip- 
ping, that  it  would  be  more  just  to  Inflict  the  same 
class  of  punishment  on  all  the  offenders,  and  there- 
fore altered  the  sentences  of  the  flrst  two  to  five 
years'  penal  servitude,  but  by  so  doing  putting  the 
country  to  ten  times  the  expense,  and  doing  no  prac- 
tical good  to  the  prisoners."- LOfidon  Law  Times. 

Mr.  Justice  Ferguson  was  sitting  in  chamber  in  the 
chancery  division  the  other  day,  and  It  happened  that 
most  of  the  matters  brought  t>efore  him  were  of  a 
trivial  nature,  yet  complicated  enough  to  necessitate 
considerable  explanation  and  argument.  Now  Mr. 
Justice  Ferguson  is  one  of  the  most  good-natured  and 
long  suffering  of  men.  Still  even  as  the  proverbial 
last  straw  will  sometimes  fall  with  fatal  effect  upon 
the  proverbial  camel's  back,  so  occasionally  will 
**  just  one  more"  tiresome  argument  have  its  effect 
upon  the  judge  referred  to.  Thus  it  was  on  the  day 
in  question.  Motion  after  motion  was  made,  opposed, 
argued,  decided.  Each  one  seemed  to  be  more  im- 
portant than  the  last,  and  each  counsel  more  earnest 
and  tireless  than  the  one  who  preceded  him.  The 
day  was  wearing  on,  and  slowly  but  surely  Judge 
Ferguson  was  losing  interest  in  the  matter  before  him, 
and  reverting  to  a  consideration  of  the  ills  and  un- 
happiness  to  which  the  bench  is  heir.  Finally  he  put 
down  his  pen,  threw  himself  back  in  his  chair,  looked 
contemplatively  out  of  the  window  for  a  moment,  and 
then  in  a  far-off,  dreamy  voice,  as  though  merely 
meditating  and  not  addressing  any  one,  said  slowly : 
*'  It  really  seems— to  me— that  the  matters  which  come 
before— this  court— occupy  the  time— of  the  court- 
inversely  in  proportion  to  their— importance.  I  sup- 
pose—If  it  can  be  conceived— that  an  argument  could 
take  place— about  absolutely— nothinor  at  all—it  would 
last— for  ever— and  ever.  You  may  go  on,  sir."  It  Is 
to  be  regretted  that  the  dejected  manner  and  almost 
tearful  voice  in  which  this  was  said  cannot  be  trans- 
ferred to  paper.  Possibly  it  can  be  imagined,  and  at 
all  events,  his  lordship's  close  logic  must  excite  ad- 
miration.—^ Montrecil  Correspondent 

If  a  judge  is  to  be  indulged  In  quoting  poetry  in  a 
dog  case,  a  law-editor  may  be  pardoned  for  writing 
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some  oil  dogs  in  general,  especially  as  great  lawyers 
have  beeu  fond  of  dogs: 

The  Head  or  the  House. 
{Commeyided  to  every  lawyer  who  owns  a  toorlhleas  dog."] 
IVe  read  in  yerses  of  old  Homer, 
Of  IthacuB,  so  loDg  a  roamer 
That  all  his  house  forgot  his  face 
Save  Argus,  dog  of  shepherd  race; 
I*ve  learned  how  Orange  in  his  tent, 
On  Holland's  safe  deliverance  bent, 
From  Spain's  assassins  in  the  dark. 
Was  saved  by  watchful  spaniel's  bark: 
And  I  have  heard  old  poets  tell 
Of  that  three-headed  dog  of  heil 
Whom  Hercules  found  it  hard  to  quell; 
And  I  have  yielded  to  the  spell 
Of  Ouida's  dog  and  his  young  master, 
rheir  painful  lot  and  sore  disaster; « 
And  wept  o*er  Rab,  the  peasant's  friend, 
And  his  devoted  life  and  end; 
And  laughed  at  simple  Launce,  well  beaten 
For  puddings  that  his  Crab  had  eaten; 
And  glowed  o'er  Byrou's  heartfelt  lines 
In  which  a  dog  immortal  shines ; 
And  gazed  on  Hogarth's  portrait,  where 
Be  puts  bis  pug  with  solemn  air ; 
Or  the  Magician  of  the  North, 
As  with  his  hound  he  sallies  forth; 
Or  that  renowned  Shakesperian  scholar  t 
Depicted  with  his  dog  in  collar ; 
Or  England's  famous  magistrate  t 
As  ^Tlncher"  in  his  portrait  sate; 
And  read  how  Erakine  shocked  the  nation 
With  dog  in  wig  at  consultation ; 
And  thought  of  monks  who  chose  the  word 
And  called  themselves  "Dogs  of  the  Lord ;" 
And  like  De  Stael,  the  more  I  ken 
Of  dogs,  the  less  I  think  of  men. 

My  little  dog  has  do  such  claim 

To  be  set  down  in  rolls  of  fame; 

He  is  a  trifling  homely  beast. 

Of  no  use,  or  the  very  least. 

To  shake  imaginary  rat. 

Or  bark  for  hours  at  china  cat; 

To  lie  at  head  of  stairs  and  start 

Like  animated  wooly  dart 

Upon  a  non-existent  foe; 

Or  on  hind  legs  like  monkey  go 

To  beg  for  sugar  or  for  bone; 

Never  content  to  be  alone; 

To  sleep  for  hours  in  the  sun, 

Rolled  up  till  head  and  tail  are  one; 

Usurping  all  the  softest  places, 

And  keeping  them  with  doggish  graces; 

To  sneak  between  the  house  maid's  feet 

And  scour  unnoticed  on  the  street; 

Wag  Indefatigable  taU, 

Cajole  with  piteous  human  wail; 

To  dance  with  dainty,  dandy  air 

When  nicely  parted  is  his  hair; 

And  look  most  ancient  and  dejected 

When  It  has  been  too  long  neglected  : 

To  growl  with  counterfeited  rabies; 

To  be  more  trouble  than  two  babies ; 

These  are  the  qualities  and  tricks 

That  in  my  heart  his  image  fix; 

And  so  In  cursory  doggerel  rhjrme 

I  celebrate  him  In  his  time. 

Nor  wait  his  virtues  to  reheflirse 

In  cold  obituary  verse. 

1.  U. 

♦  **A  Dog  of  Flanders." 
t  George  Steevens. 
t  Eldon. 


STATE  BAR  ASSOCIATION  —  ELEVENTH 
ANNUAL  REPORT 

'^PHE  Eleventh  Annual  Report  of  the  New  York 
X  State  Bar  Association  is  Just  published,  and  will 
soou  be  sent  to  members  by  mail. 

It  contains  useful  and  interesting  matter  to  all 
practicing  lawyers,  especially  to  members  of  the  New 
York  State  Bar. 

The  subject  of  text-books  and  reports,  and  their 
acoamulation ;  of  extra  allowance.  Its  evils  and  anoma- 
lies; oodifloation;  of  counsel  to  the  Legislature;  of  re- 
form in  the  organization  of  courts;  of  the  evils  injur- 
ing the  profession,  are  all  ably  and  practicably  consid- 
ered in  the  comprehensive  address  of  President 
Cooke. 

"  The  Independence  and  Integrity  of  the  Bar,*'  the 
subject  of  Daniel  Dougherty's  magnificent  oration, 
which  was  listened  to  with  sach  intense  interest,  and 
which  has  elicited  general  comment  and  commenda- 
tion from  the  press  in  all  parts  of  the  nation,  forms  a 
very  important  part  of  the  volume. 

The  learned  and  valuable  paper  upon  **  Parliament- 
ary Representation  in  Great  Britain,"  by  the  Rt.  Hon. 
John  W.  Mellor,  Q.  C,  read  by  Mr.  Elliott  F.  Shepard, 
is  an  exceedingly  rich  contribution  to  the  learning  of 
the  Association,  to  the  profession,  and  to  Legislators, 
while  it  gives  a  fund  of  information,  Instructive  and 
useful,  to  all  American  citizens. 

The  paper  on  **  The  Contest  Between  the  Judiciary 
and  Legislature  of  Rhode  Island,'*  by  Hon.  John 
Winslow,  commends  Itself  to  the  judiciary,  to  the  Leg- 
islature and  to  all  thoughtful  readers.  It  Is  a  scholarly 
and  erujdite  description  of  a  collision  between  co- 
ordinate branches  of  a  popular  government,  whioh 
Hamilton,  Madison  and  Jay  pointed  out  as  among 
the  dangers  to  which  the  nation  would  be  ex- 
posed —  the  collisions  between  the  different 
branches  of  the  government.  Mr.  Winslow  care- 
fully and  learnedly  considers  this  subject  and  the 
cases  touching  it  in  the  Federal  courts,  showing  that 
the  first  constitutional  question  which  Chief  Justice 
Marshall  had  to  consider  was  the  same  that  troubled 
the  Rhode  Island  Legislature  and  Judiciary ^the  in- 
quiry as  to  the  duty  of  the  court  to  set  aside  an  act  of 
Congress  because  of  its  repugnance  to  the  Federal 
Constitution.  The  question  arose  in  the  well-known 
case  of  Marbury  v.  3f  adfsott,  1  Cranch,  168.  It  oo- 
curred  again  in  the  case  of  MoCuUooh  v.  The  Slate  of 
Maryland^  and  other  cases,  all  of  which,  as  has  been 
said,  Mr.  Winslow  reviews  In  a  manner  that  renders 
the  subject  of  bis  paper  admirably  adapted  to  the 
present  time.  The  facts  related  in  the  paper  are  ex- 
ceedingly interesting,  and  will  largely  repay  a  carefol 
reading. 

The  proceedings  on  the  death  of  Hon.  Charles  A. 
Rapallo,  a  member  of  the  Association,  on  the  death 
of  Aaron  J.  Vanderpoel,  Charles  Hughes,  Samuel  !«. 
Seldeu,  also  members  of  the  Association,  are  verj 
entertaining,  as  is  the  discussion  on  important  sub- 
jects touching  the  profession  by  the  members  of  the 
Association. 

There  are  other  Important  departments  in  this  vol- 
ume not  contained  in  any  former  editions,  which,  it 
is  believed,  will  add  to  its  usefulness. 

From  our  relation  to  the  work,  it  would,  perhaps, 
be  unbecoming  for  us  to  refer  to  the  manner  in  which 
it  has  been  edited  and  prepared  for  the  public.  If  our 
efforts  to  improve  it  shall  be  regarded  In  any  degree 
successful,  we  shall  be  highly  gratified.  If  Its  errors 
are,  as  we  trust  they  will  be,  generously  overlooked, 
we  shall  have  much  reason  for  self -congratulation. 

L.  B.  Pboctoh, 

Secreieary. 
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CURRENT  TOPICS. 

THE  highest  magistrate  of  the  world  has  laid 
down  the  work  of  this  life.  At  a  ripe  old  age, 
bat  in  the  fullness  of  all  his  powers,  his  natural 
strength  not  abated,  in  devotion  to  public  duty 
to  the  last  moment,  the  honored  and  beloved  chief 
justice  of  the  United  States  has  been  suddenly, 
and  almost  without  warning,  called  away  from 
the  earth,  and  the  judgment  seat  of  the  nation 
shall  know  him  no  more.  Chief  Justice  Waite  had 
a  character  and  led  a  career  upon  which  the  biog- 
lapher  may  well  delight  to  dwell  without  reserva- 
tion or  concealment.  80  far  as  it  is  permitted  to 
human  nature,  he  was  a  spotless  and  perfectly  ad- 
mirable and  balanced  being,  wise,  and  good,  and 
kind.  In  his  magisterial  capacity  he  was  distin- 
guished by  wisdom  rather  than  by  great  technical 
learning.  He  had  the  large  sagacity  and  sound 
sense  such  as  characterized  our  honored  Chief 
Judge  Church,  which  enabled  him  to  measure  jus- 
tice rather  than  weigh  or  compare  precedents. 
Comparisons  are  odious  but  natural ;  and  therefore 
it  must  be  said  that  he  was  not  so  great  a  judge  as 
Marshall  —  but  who  save  Mansfield  ever  was?  —  and 
that  he  was  not  so  learned  a  lawyer  as  Taney ;  but 
in  both  respects  we  deem  him  superior  to  Chase. 
He  also  put  the  right  value  on  his  place.  No  presi- 
dential bee  ever  buzzed  in  his  bonnet,  disturbing 
the  operations  of  his  mind  and  making  his  heart 
sore  with  the  stings  of  disappointment.  He  knew 
that  he  had  the  highest  post  on  earth,  dispensing 
justice  rather  than  dividing  offices,  the  oracle  of 
litigants  rather  than  the  prey  or  plaything  of  poli- 
ticians. So  he  transacted  the  duties  of  his  great 
office  with  dignity  and  calm  wisdom.  He  had  the 
true  judicial  temperament,  courteous,  patient,  can- 
did, free  from  arrogance.  No  wave  of  passion,  or 
prejudice,  or  bias,  ever  swept  across  his  mind,  but 
like  the  unruffled  ocean,  deep,  pure  and  strong,  it 
mirrored  justice  pure  and  beautiful.  At  some  time 
we  may  have  a  more  brilliant  chief  upon  that 
bench;  never  one  in  whom  we  can  more  safely  re- 
pose; never  one  on  whom  the  public  confidence  shall 
be  more  completely  and  unwaveringly  bestowed. 
While  our  chief  was  a  man  of  dignity,  it  was  the 
dignity  of  modesty  and  simplicity.  As  a  man  he 
was  in  every  point  that  is  open  to  the  human  eye 
admirable,  without  alloy,  excess  or  deficiency.  He 
had  none  of  the  sternness  and  asceticism  of  his 
puritan,  regicide  ancestor.  His  heart  was  warm 
and  sound;  his  temper  kind,  easy,  tolerant;  his 
wits  alert  and  keen ;  his  manners  attractive  and  af- 
fectionate; taking  a  lively  interest  in  things  small 
as  well  as  great;  fond  of  society,  and  society  fond 
of  him ;  domestic  and  happy  at  his  own  hearth ; 
his  sympathies  broad  and  tender,  his  neighbor  was 
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the  suffering  man,  though  at  the  farthest  pole.  We 
might  dwell  longer  ou  this  most  excellent,  most 
admirable  and  most  useful  of  men,  without  danger 
of  provoking  an  antagonistic  opinion,  for  our  coun- 
trymen unanimously  rise  up  and  call  him  worthy  of 
love  and  honor.  So  long  as  such  can  be  found  to 
occupy  the  first  place  in  the  nation,  so  long  our  lib- 
erties and  our  happiness  will  be  secure.  The  great- 
est responsibility  that  can  possibly  devolve  on  the 
president  and  the  Senate  is  now  to  find  worthy 
shoulders  to  wear  the  mantle  of  Chief  Justice 
Waite.  We  pray  for  a  repetition  of  the  happy  ac- 
cident, or  perhaps  the  providential  interference, 
which  discovered  a  comparatively  unknown  man, 
to  grow  into  a  recognized  and  beneficent  influence. 


We  have  received  a  communication  in  regard  to 
the  late  Plynn  trial  in  New  York,  which  we  should 
probably  publish  if  the  writer  would  send  us  his 
name,  but  not  otherwise.  The  writer  says  our 
New  York  correspondent's  name  is  withheld,  and 
he  thinks  he  ought  to  have  the  same  privilege. 
3ut  we  know  our  New  York  correspondent's  name, 
and  would  not  publish  this  correspondent's  name 
unless  he  desired.  There  is  really  nothing  in  it  that 
should  make  the  writer  ashamed  or  afraid  to  in- 
trust his  name  to  the  editor,  especially  as  one  of 
the  persons  criticised  can  never  get  into  power 
again. 

In  Mr.  Walter  Besant's  amusing  novel,  "Herr 
Paulus,"  designed  to  expose  the  humbug  of  *'  spirit- 
ualism," the  hero  has  got  a  weak,  rich  old  gen- 
tleman under  his  control  by  mesmerism,  and  has 
compelled  him  to  make  over  to  him  some  thirty- 
five  thousand  pounds  while  entranced.  Another 
person,  suspicious  of  the  intimate  relations  of 
the  two,  goes  to  a  lawyer,  who  tells  him  he  can  do 
nothing  unless  he  can  show  undue  influence.  Now 
that  lawyer  was  evidently  ignorant  of  the  gpreat 
Home  spiritualistic  case,  and  also  of  the  very  con* 
venient  and  beneflcial  doctrine  of  constructive  fraud, 
as  laid  down  in  the  leading  case  of  Huguenin  v. 
Bcueley,  or  he  would  have  told  the  inquirer  that  the 
burden  would  lie  on  the  enchanter  to  show  that 
the  gift  of  the  money  was  perfecitly  understood,  and 
reasonable,  fair  and  honest.  When  people  in  ro- 
mance go  to  lawyers  for  advice  they  ought  to  go 
to  first-class  counsel  —  expense  is  no  object.  This 
equitable  doctrine  is  evidently  what  Mr.  Choate  is 
driving  at  in  the  Hilton  case  about  Mrs.  Stewart's 
affairs.  The  witnesses  are,  in  the  most  obliging 
way  under  his  cross-examination  showing  the  great- 
est degree  of  intimacy  and  confidence  between  an 
expert  lawyer,  the  manager  of  her  deceased  hus- 
band's affairs,  on  the  one  part,  and  an  excessively 
rich,  old  woman  on  the  other.  The  witnesses  evi- 
dently think  that  the  more  intimate  they  show  the 
parties  the  more  likely  and  reasonable  it  would  be 
deemed  for  the  old  woman  to  confer  millions  on 
the  astute  lawyer.  They  evidently  have  not  heard 
of  the  doctrine  of  constructive  fraud.    The  last 
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case  of  the  phase  of  the  doctrine  pertinent  to  this 
suit  is  WarralVs  Appeal,  110  Penn.  St.  849.  Other 
recent  cases  are  Woodbury  v.  Woodbury,  141  Mass. 
829;  S.  C,  55  Am.  Rep.  479;  SUmt  v.  SmUh,  98 
N.  Y.  25 ;  S.  C,  50  Am.  Rep.  682;  Presdmf  v.  Komp, 
16  S.  0.  884;  S.  C,  42  Am.  Rep.  635;  see  notes,  55 
Am.  Rep.  482;  54  id.  614;  88  id.  888;  88  id.  786; 
25  id.  728.  Bee  also  Fuher  v.  Bishop,  petit.  The 
doctrine  has  been  much  invoked  during  the  last 
twenty  years,  and  it  is  a  very  strong  shield  for  the 
inexperienced  and  feeble  against  the  adroit  and 
designing.  

Another  great  case  now  going  on  in  the  city  of 
New  York  is  the  Tiiden  will  case,  in  which  is  liti- 
gated the  validity  of  a  charitable  trust.  The  ten- 
dency of  the  courts  during  recent  years  has  been 
toward  liberality  rather  than  strictness  of  construc- 
tion in  such  matters,  and  to  go  great  lengths  in  ap- 
proving the  lodging  of  discretion  in  trustees.  The 
latest  case  which  we  have  seen  is  Howe  ▼.  WUaon, 
91  Mo.  45;  S.  0.,  60  Am.  Rep.  226,  holding  that  a 
bequest  to  divide  a  remainder  among  such  char- 
itable institutions  in  the  city  of  St.  Louisas  "  he  (the 
trustee)  shall  deem  worthy,"  is  valid.  A  note  at 
page  230  of  the  60th  American  Reports  gives  refer- 
ences to  all  the  important  recent  cases*  See  also 
84  Alb.  Law  Joub.  120,  299,  877. 


At  a  recent  meeting  of  the  Medico-Legal  Society 
of  New  York  ez-Judge  Davis  said:  "First  That 
if  —  as  all  the  medical  experts  there  represented 
concurred  in  holding  —  inebriety  be  a  disease,  it  is 
the  duty  of  medical  men  to  lead  the  community  at 
large  in  the  use  of  proper  measures  to  extirpate  the 
sources  of  that  disease,  or  reduce  them  within  the 
narrowest  practicable  limits,  as  is  already  done  or 
attempted  in  the  case  of  other  diseases  which  afllict 
the  community.  That  the  law  treats  inebriety,  and 
must  treat  it  precisely  like  any  other  disease,  that 
is  to  say,  as  no  excuse  for  crime.  If  in  a  particu- 
lar case  the  effect  of  inebriety  is  shown  to  be  such 
that  there  was  no  criminal  intent — that  is  to  say, 
no  crime  —  in  such  case  it  is  not  properly  spoken 
of  as  an  excuse  for  crime,  but  as  a  disproof  of  the 
existence  of  crime."  On  this  an  exchange  remarks : 
*' His  first  proposition  is  evidently  the  foundation 
of  the  prohibition  movement  that  is  now  assuming 
such  great  proportions  in  this  country.  His  second 
proposition  is  a  departure  from  the  sound  rule  laid 
down  by  Lord  Bacon  that  *  if  a  mad  man  commit  a 
felony  he  shall  not  lose  his  life  for  it,  because  his 
infirmity  came  by  act  of  God;  but  if  a  drunken 
man  commits  a  felony  he  shall  not  be  excused,  be- 
cause the  imperfection  came  by  his  own  default.' 
For  this  reason  the  courts  unanimously  hold  that  if 
a  man  slay  another  while  in  a  fit  of  voluntary  in- 
toxication amounting  to  insanity,  it  is  murder,  and 
he  must  suffer  the  penalty.  Why  should  not  the 
same  rule  apply  in  cases  of  confirmed  inebriety? 
In  both  cases  there  is  an  absence  of  criminal  intent, 
and  in  both  cases  the  infirmity  is  produced  by  the 


voluntary  acts  of  the  accused.  The  man  who  per- 
sists in  bis  drunkenness  and  debauchery  until  he  is 
an  inebriate  should  be  held  as  responsible  for  his 
acts  as  is  the  man  who  only  indulges  in  occasional 
drunkenness.  The  former  is  more  dangerous  to 
society  than  the  latter,  and  hence  the  greater  ne- 
cessity of  holding  him  responsible  for  hiB  acts. 
The  demands  of  both  justice  and  public  policy  re- 
quire this."  There  is  no  satisfactory  answer  to 
this  reasoning.  A  man  who  is  a  little  drunk  and 
commits  a  homicide  shall  be  hanged ;  but  one  who 
has  drunk  himself  into  ddi/rivm  Premeru  and  com- 
mits a  homicide  shall  not  be  punished  ~  this  is 
poor  reasoning,  and  very  unsafe  for  society.  For  a 
single  act  of  self-indulgence  the  individual  is  held 
to  a  strict  account,  but  by  a  long  course  of  the 
same  self-indulgence  he  becomes  irresponsible  to 
the  law.  Society  has  always  been  too  lenient  with 
drunkards,  probably  because  they  are  so  numerous. 
It  would  be  better  to  adopt  stringent  measure  to 
prevent  drunkenness,  and  to  make  the  offender  an- 
swerable for  his  vicious  persistency.  It  is  a  curious 
anomaly  in  the  law  that  if  one  made  mad  by  drink 
commits  a  civil  tort  he  is  answerable  in  dollars  and 
cents,  but  if  he  takes  human  life  he  may  go  free. 


Some  pamphlets  have  been  placed  on  our  table 
which  do  not  relate  to  the  law,  and  which  cannot 
be  connected  with  it  by  the  greatest  stretch  of  edi- 
torial imagination,  but  of  which  we  are  disposed 
to  say  a  good  word.  These  are  the  "  Lomb  Prize 
Essays  on  Public  Health,"  issued  by  the  American 
Public  Health  Association.  Mr.  Henry  Lomb,  a 
citizen  of  Rochester,  N.  Y.,  has  given  the  society 
a  sum  of  money  to  be  appropriated  in  annual  prizes 
on  subjects  suited  to  the  purposes  of  the  society, 
and  the  four  pamphlets  now  at  hand  are  the  result 
of  this  donation  thus  far:  ** Healthy  Homes  and 
Foods  for  the  Working  Classes" — by  Prof.  Victor 
C.  Vaughan,  M.  D.,  Ann  Arbor,  Michigan;  **The 
Sanitary  Conditions  and  Necessities  of  School- 
Houses  and  School  Life  "—  by  D.  P.  Lincoln.  M.  D., 
Boston,  Mass.;  '* Disinfection  and  Individual  Pro- 
phylaxis against  Infectious  Diseases  " —  by  George 
M.  Sternberg,  M.  D.,  major  and  surgeon  U.  S.  A. ; 
**The  Preventable  Causes  of  Disease,  Injury  and 
Death  in  American  Manufactories  and  Workshops, 
and  the  best  means  and  appliances  for  preventing  and 
avoiding  them  " —  By  George  H.  Ireland,  Spring- 
field, Mass.  Mr.  Lomb  offers  two  prizes  of  five  hun- 
dred dollars  and  two  hundred  dollars,  respectively, 
for  essays  this  year  on  '*  Practical  Sanitary  and  Eco- 
nomic Cooking  adapted  to  persons  of  moderate  and 
small  means."  (This  ought  to  appeal  to  the  wives 
of  young  lawyers.)  Glancing  over  these  pamphlets 
we  have  been  especially  interested  in  the  second 
and  fourth,  and  more  especially  in  the  second,  for 
we  believe  that  bad  seats  and  bad  ventilation  in 
school-houses  are  chargeable  with  a  great  deal  of 
physical  debility  in  the  young.  Inquiries  may  be 
addressed  to  the  secretary,  Dr.  Irving  A.  Watson, 
Concord,  N.  H. —  not  Concord,  Mass. !         j 
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NOTES  OF  CA8E8. 

IN  a  recent  Special  Tenn  case  before  PatterBon,  J., 
in  the  city  of  New  York  —  SocUti  Anonyme  de 
la  Benedictine  Liqueur  de  VAhbaye  de  F^mp  v.  Cook 
A  Bunh&imer  —  it  was  held  that  the  taking  out  of 
a  design  patent  describing  certain  trade-marks  and 
labels  on  a  bottle,  the  subject  of  the  patent,  does 
not  in  its  expiration  authorize  the  use  of  the  trade- 
mark by  another  if  there  is  any  intent  on  the  part 
of  the  one  so  using  to  induce  the  public  to  think 
that  his  goods  are  those  of  the  one  originally  using 
the  trade-mark.  We  have  been  introduced  to  this 
case  before  —  86  Alb.  Law  Jour.  864.  The  pres- 
ent decision  was  on  a  motion  to  continue  an  injunc- 
tion till  final  hearing.  After  remarkiDg  that  the 
intention  of  the  defendants  to  imitate  the  plaintiffs* 
packages  was  clearly  shown,  the  court  continue: 
'*The  whole  of  the  defcudants'  argument  is  based 
upon  an  asserted  legal  right  to  use  the  bottles,  and 
the  labels  and  designs.  This  they  contend  because 
they  purchase  in  the  market  empty  bottles  which 
have  contained  the  plaintiffs^  cordial  and  are  of  a 
pecuhar  shape,  and  because  the  plaintiffs'  predeces- 
sor in  business  and  assignor  had  taken  out  a  de- 
sign patent  which  expired  in  1883,  and  in  conse- 
quence of  which,  it  is  claimed,  the  designs  became 
the  property  of  the  public,  and  open  to  use  by 
whomsoever  may  choose  to  adopt  them.  Assuming 
that  after  the  expiration  of  the  design  patent  the 
defendants  acquired  a  right  to  use  the  labels  in 
common  with  the  plaintiff,  such  right  would  be 
confined  to  an  honest  and  not  a  fraudulent  use. 
The  power  of  a  court  of  equity  to  enjoin  the  use  of 
names,  symbols  and  marks  of  merchandise,  does 
not  depend  altogether  upon  an  exclusive  right 
which  a  plaintiff  may  be  supposed  to  have  in  such 
names,  symbols  or  marks.  The  power  is  exercised 
to  prevent  fraud,  and  has  been  frequently  exercised 
where  the  defendants  have  had  a  dear  right  to  use 
names,  as  m  the  Day  and  Martin  Blacking  case,  7 
Beav.  84,  the  Devlin  case,  in  this  court,  afilrmed 
69  N.  Y.,  and  in  other  cases.  In  this  action  the 
fraud  consists  in  the  defendants'  using  these  labels 
and  designs  upon  bottles  of  a  peculiar  shape  manu- 
factured for  or  made  in  imitation  of  those  of  the 
plaintiff,  containing  a  cordial  fabricated  to  resem- 
ble that  made  by  the  plaintiff,  and  advertised  to  be 
made  under  circumstances  similar  to  the  plaintiffs' 
cordial,  and  a  name  is  given  to  the  counterfeited 
article  of  supposed  monastic  origin  like  that  claimed, 
and  proven  to  be  truthfully  claimed  by  the  plain- 
tiff. It  is  the  whole  combination  of  incidents  care- 
fully arranged,  with  the  label  as  the  most  conspicu- 
ous and  effective  of  all,  that  constitutes  the  fraud 
and  makes  out  a  case  of  one  party  attempting  to 
sen  his  goods  as  those  of  another.  The  legitimate 
use  of  the  designs  by  the  defendants  should  not  be 
enjoined,  but  their  use  under  the  circumstances 
disclosed  m  this  particular  action  calls  for  the  ex- 
ercise of  the  restraining  power  of  the  court,  and 
nothing  more  is  intended  to  be  decided  than  that 
under  the  peculiar  facts  of  this  case  the  court  has 


the  power  to  issue  and  should  maintain  an  inter- 
locutory injunction.  The  motion  to  continue  the 
injunction  is  granted."  The  contention  of  the  de- 
fendants seem  noveL  Charles  Bulkley  Hubbell  for 
plaintiff;  Gifford  &  Brown  for  defendants. 


Cases  in  which  the  rights  of  a  railway  company 
and  the  rights  of  the  public  come  into  confiict  not 
unfrequently  lead  to  a  difference  of  opinion  on  the 
bench,  and  this  rule  has  been  well  exemplified  by 
the  case  of  Bunch  v.  The  Oreat  Western  Bailway  Co,, 
65  L.  T.  Rep.  (N.  S.)  9;  17  Q.  B.  Div.  216,  in  aU  its 
stages.  The  facts  were  simple.  Mrs.  Bunch  ar- 
rived at  Paddington  at  4.20,  intending  to  go  to 
Bath  by  the  5  o'clock  train.  She  had  with  her  a 
portmanteau,  a  hamper  and  a  Gladstone  bag,  which 
were  taken  by  a  porter  and  placed  on  a  trolley. 
Upon  her  arrival  she  told  the  porter  that  she  wished 
the  Gladstone  bag  to  be  put  into  the  carriage  with 
her,  and  asked  if  it  would  be  safe  with  him.  He 
assured  her  that  it  would,  and  that  he  would  guard 
the  luggage  and  put  it  in  the  train.  The  train  had 
not  been  drawn  up  to  the  platform.  She  then 
went  to  the  end  of  the  station  to  meet  her  husband, 
who  had  come  from  Moorgate  street.  Ten  minutes 
later  she  returned  with  her  husband,  and  it  was 
found  that  the  Gladstone  bag  had  disappeared. 
Upon  these  facts  Judge  Stonor  found  that  the  time 
of  intrusting  the  luggage  to  the  porter  was  a  rea- 
sonable and  proper  time  before  the  departure  of 
the  train;  that  the  luggage  was  intrusted  to  the 
porter  for  the  purposes  of  the  journey,  and  not  for 
the  purposes  of  deposit;  that  the  porter,  in  ac- 
cepting the  luggage,  was  not  acting  beyond  the 
scope  of  his  employment,  and  that  consequently 
the  company  were  liable  for  the  loss.  In  the 
Divisional  Court  Mr.  Justice  Smith  agreed  with 
the  County  Court  judge.  Mr.  Justice  Day,  on  the 
other  hand,  differed  from  him,  but  the  former,  as 
the  junior  judge,  withdrew  his  judgment,  and  the 
decision  was  reversed.  In  the  Appeal  Court  the 
majority,  consisting  of  the  master  of  the  rolls  and 
Lord  Justice  Lindley,  held  that  the  judgment  of 
the  County  Court  ought  to  be  restored.  Lord  Jus- 
tice Lopes  dissenting.  The  decision  of  the  Appeal 
Court  was  affirmed  last  week  by  the  House  of  Lords, 
though  not  unanimously.  The  lord  chancellor,  Lord 
Herschell  and  Lord  Macnaghten  concurred  in  the 
view  taken  by  the  majority  of  the  Court  of  Appeal 
On  the  other  hand,  Lord  Bramwell  agreed  with 
Lord  Justice  Lopes.  Lord  Bramwell  put  the  case 
for  the  company  as  strongly  as  it  could  be  put,  but 
his  extreme  views  on  the  general  question  of  the 
liability  of  companies  in  cases  of  loss  or  accident 
detract  somewhat  from  the  weight  of  his  judgment. 
He  dismisses  the  authorities  with  the  remark  that 
they  show  a  generous  struggle  on  the  one  hand  to 
make  powerful  companies  liable  to  individuals,  and 
on  the  other  hand  an  effort  for  law  and  justice.  We 
gather  from  Lord  Bramwell's  judgment  that  the 
proper  course  would  have  been  for  Mrs.  Bunch  to 
have  deposited  her  luggage  in  the  cloak-room,  but 
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this  would  seem  to  be  an  intolerable  burden  to  im- 
pose upon  passengers  who  arrive  a  few  minutes 
early  for  their  train.  Once  it  is  proved  that  the 
time  of  arrival  was  a  proper  and  reasonable  time  be- 
fore the  departure  of  the  train,  the  fair  inference  is 
that  the  porter,  when  he  accepted  the  luggage,  ac- 
cepted it  for  the  purposes  of  the  journey,  and  we 
fall  to  see  how  the  liability  of  the  company  can  be 
affected  either  by  the  existence  of  the  cloak-room 
system  or  by  the  accident  that  the  train  was  not 
drawn  up  to  the  platform. —  London  Law  Timet, 


Here  is  a  practical  answer  to  Col.  Ingersoll^s  idea 
that  **  entertainment"  at  a  tavern  includes  strong 
drink.  In  Patterson  v.  Qage^  Colorado  Supreme 
Court,  Jan.  27»  1888,  it  was  held  that  the  term 
** hotel  bill,"  when  used  in  a  contract  guarantying 
payment  of  such  a  bill,  includes  board  and  lodging 
—  items  which  every  common  innkeeper  is  bound 
to  furnish  each  guest  —  but  excludes  billiards, 
cigars  and  liquors.  The  court  said:  ''That  a  per- 
son  keeping  a  house  for  the  entertainment  of  trav- 
ellers,  with  board  and  lodging,  is  an  hotel  keeper, 
and  that  as  such  hotel  keeper  he  is  under  an  obli- 
gation to  furnish  his  guests  with  board  and  lodg- 
ing, is  well  settled  in  this  country.  It  is  clear  that 
such  articles  as  an  hotel  keeper  is  under  obligation 
to  furnish  his  guest  with,  upon  request,  are  proper 
items  to  be  included  in  the  general  term  'hotel 
bill.'  This  is  so,  because  the  term  'hotel  bill' 
would  then  be  generally  applicable.  But  if  the 
term  is  extended  so  as  to  include  items  which  the 
hotel  keeper  is  not  obligated  to  furnish,  but  which 
he  does  furnish,  as  a  matter  of  convenience  to  his 
guests,  then  it  can  have  no  general  and  common 
meaning,  but  the  hotel  bill  of  one  hotel  keeper 
might  include  board  and  lodging  only,  that  of  an- 
other might  include  board,  lodging  and  liquors,  and 
still  another  might  include  board,  lodging,  liquors, 
cigars  and  billiards ;  and  this  list  of  articles  might 
be  continued  so  that  such  bill  could  be  made  to  in- 
clude all  articles  that  the  guest  might  order  that 
are  kept  for  sale  by  the  proprietor  of  the  hoteL  It 
is  obvious  that  the  term  '  hotel  bill,'  as  used  in  the 
undertaking  of  appellant,  must  be  held  to  mean 
what  the  words  mean  as  used  in  their  general,  com- 
mon, and  usual  sense.  2  Pars.  Cont.  500.  These 
words,  used  in  their  general  and  comprehensive 
sense,  should  be  held  to  include,  as  proper  charges 
in  an  hotel  bill,  only  such  items  as  would  make  the 
term  properly  applicable  to  all  hotels,  and  this 
would  confine  the  items  of  charges  in  such  bill  to 
such  articles  as  an  hotel  keeper,  by  reason  of  his 
being  an  hotel  keeper,  is  bound  to  furnish  his 
guests  upon  request  An  hotel  keeper  is  not  bound 
to  furnish  his  guests  with  liquors,  cigars  or  bil- 
liards, and  therefore  the  including  of  such  articles 
in  an  hotel  bill  would  not  be  expected  or  antici- 
pated by  one  contracting  to  pay  the  bill  of  another. 
To  illustrate:  If  an  attorney,  living  in  Leadville, 
contract  with  a  client  to  go  to  Denver  upon  busi- 
ness for  the  client,  the  attorney  to  be  paid  for  his 


services  at  a  stipulated  price  per  day,  and  such  fur- 
ther sums  as  the  attorney  should  pay  out  for  rail- 
road fare  and  hotel  bills  while  engaged  in  such  ser- 
vice, could  the  client  be  compelled  to  pay  for  the 
wines,  liquors  and  cigars  furnished  the  attorney  by 
the  keepers  of  the  hotels  where  the  attorney 
stopped  f  We  do  not  think  the  words  of  the  con- 
tract could  be  so  construed  as  to  make  the  contract 
say  that  it  was  the  intention  of  the  client  to  bind 
himself  to  the  payment  for  such  articles,  without 
doing  violence  to  the  rule  that  requires  that  the 
language  of  a  contract  will  be  understood  in  the 
ordinary,  popular  sense,  unless  it  relates  to  some 
technical  subject.  Bish.  Cont.,  §  590.  The  fact 
that  it  may  be  customary,  upon  the  request  of  a 
guest,  to  charge  such  articles  in  his  bill,  instead  of 
requiring  him  to  pay  for  the  same  when  and  where 
obtained,  does  not  constitute  such  items  a  part  of 
his  hotel  bill  proper,  in  the  legal  acceptation  of 
that  term.  '  No  usage  is  admissible  to  influence 
the  construction  of  a  contract,  unless  it  appears 
that  it  is  so  well  settled,  so  uniformly  acted  upon, 
and  so  long  continued  as  to  raise  a  fair  presump- 
tion that  it  was  known  to  both  contracting  parties, 
and  that  they  contracted  in  reference  to  it.  There 
must  be  some  proof  that  the  contract  had  reference 
to  it,  or  proof  arising  out  of  the  position  of  the 
parties,  their  knowledge  of  the  course  of  business, 
their  knowledge  of  the  usage,  or  other  circum- 
stances from  which  it  may  be  inferred  or  presumed 
that  they  had  reference  to  it.'  WaXU  v.  BaUeyy  49 
N.  Y.  464-474 ;  Pren  Co.  v.  Stanard,  44  Mo.  71-82.'» 


LIBEL-NEWSPAPER  CRITICISM  OF  STAGE 
PLAY—QUESTION  TO  BE  LEFT  TO  JURY-- 
''FAIR  CRITICISM''— PRIVILEGE. 

SNaUBH  OOUBT  OF  APPBAL,  DBO.  2, 1887. 

MSRTVALB  V.  CABSOK.* 

Where  an  action  for  libel  is  brought  in  respeot  of  a  oommeiit 
on  a  matter  of  public  interest  the  case  is  not  one  of  priTl- 
lege,  properly  so  called,  and  it  is  not  necessary  in  order 
to  give  a  cause  of  action  that  actual  malice  on  the  part 
of  the  defendant  should  be  proved.  The  question  whether 
the  comment  is  or  is  not  actionable  depends  upon 
whether  in  the  opinion  of  the  jury  it  goes  beyond  the 
limits  of  fair  criticism. 

APPEAL  by  the  defendant  against  the  refusal  of  a 
Divisional  Court  (Matbew  and  Grantham,  JJ.) 
to  allow  a  new  trial  of  the  action,  or  to  enter  judg- 
ment for  the  defendant. 

The  action  was  broaght  to  recover  damages  in  re- 
spect of  an  alleged  libel.  At  the  trial  before  Field,  J., 
it  appeared  that  the  plaintiff  and  his  wife  were  the 
joint  authors  of  a  play  caUed  ''  The  Whip  Hand." 
The  defendant  was  the  editor  of  a  theatrical  newspa- 
per called  The  Stage.  Early  in  May,  1886,  the  play 
was  performed  at  a  theatre  In  Liverpool.  On  May  7  a 
oritlcism  of  the  play  was  published  in  the  defendant's 
newspaper.  The  part  of  the  article  charged  in  the 
statement  of  claim  as  libellous  was  as  follows:  **  *The 
Whip  Hand,'  the  ijolnt  production  of  Mr.  and  Mrs. 
Herman  Merivale,  gives  us  nothlug  but  a  hash-np  of 
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bgredientfl  which  have  been  used  <id  tuxtweam,  until 
one  rises  in  protestation  against  the  ioving,  oonflding, 
fatuous  husband  with  the  naughty  wife  and  her 
double  existence,  the  good  male  genius,  the  limp  aris- 
tocrat, and  the  villainous  foreigner.  And  why  dra- 
matic authors  will  insist  that  in  modem  society  come- 
dies the  villain  must  be  a  foreigner,  and  the  foreigner 
must  be  a  villain,  is  only  explicable  on  the  ground, 
we  suppose,  that  there  is  more  or  less  of  romance 
about  such  gentry.  It  is  more  in  consonance  with 
accepted  notions  that  your  Continental  croupier 
would  make  a  much  l>etter  fictitious  prince,  marquis, 
or  count  than  would,  say,  an  English  billiard-marker 
or  stable-lout.  And  so  the  Marquis  Colonna  in  '  The 
Whip  Hand  *  is  offered  up  by  the  authors  upon  the 
altar  of  traditiou,  and  sacrificed  in  the  usual  manner 
when  he  gets  too  troublesome  to  permit  of  the  recon- 
ciliation of  husband  and  wife,  and  lover  and  maiden, 
and  is  proved,  also  much  as  usual,  to  be  nothing  more 
than  a  kicked-out  croupier.*'  The  innuendo  sug- 
gested was  that  the  article  implied  that  the  play  was 
of  an  immoral  tendency. 

It  was  admitted  that  there  was  no  adulterous  wife 
in  the  play. 

Field,  J.,  in  the  course  of  his  summing-up  to  the 
jury  said :  **  The  question  is,  first,  whether  this  criti- 
cism bears  the  meaning  which  the  plaintiffs  put  upon 
it.  If  it  is  a  fair  temperate  criticism,  and  does  not 
bear  that  meaning,  or  is  not  fairly  to  be  read  as  hav- 
ing that  meaning,  then  your  verdict  will  be  for  the 
defendants.  ^  *  *  It  is  not  for  a  moment  sug- 
gested by  any  one  that  the  defendant  is  animated  by 
the  smallest  possible  malice  toward  the  plaintlfliR. 
There  is  no  ground  for  saying  so,  and  no  one  has  said 
so.  *  *  *  The  malice  which  is  necessary  in  this 
action  is  one,  which  if  it  existed  at  all,  will  be  be- 
cause the  defendant  has  exceeded  his  right  of  criti- 
cism upon  the  play.  You  have  the  play  t>efore  you, 
you  must  judge  for  yourselves.  If  it  is  no  more  than 
fair,  honest,  independent,  bold,  even  exaggerated, 
criticism,  then  your  verdict  will  be  for  the  defendant. 
It  is  for  the  plaintiffs  to  make  out  their  case.  They 
have  to  satisfy  you  that  it  is  more  than  that,  other- 
wise they  cannot  complain.  If  you  are  satisfied  upon 
the  evidence  that  It  is  more  than  that,  then  you  will 
give  your  verdict  for  the  plaintifb.'* 

The  Jury  found  a  verdict  for  the  plaintiffs  with  one 
shilling  damages,  and  the  judge  entered  judgment  for 
th^  plaintiffs  accordingly,  and  declined  to  deprive 
them  of  costs. 

The  defendant  appealed. 

Ooc^  Q.C.,  and  W.  Blake  OdgerSf  for  defendant. 
Lockwoodt  Q.C.,  and  BoxaU,  for  plaintiffs. 

LoBD  EsHBR,  M.  R.  This  action  is  brought  in  re- 
spect of  an  alleged  libel  contained  in  a  criticism  by 
the  defendant  upon  a  play  written  by  the  plaintiffs. 
The  first  thing  to  be  considered  Is,  what  are  the  ques- 
tions which  in  such  a  case  ought  to  be  left  to  the  jury  ? 
The  first  question  to  be  left  to  them  is,  what  is  the 
meaning  of  the  alleged  libel  7  The  jury  must  look  at 
the  criticism  and  say  what  in  their  opinion  any  rea- 
sonable man  would  understand  by  It.  I  am  not  pre- 
pared to  say  that  in  coming  to  their  conclusion  they 
would  not  also  have  to  look  at  the  work  criticised. 
That  however  is  not  very  material  for  us  to  consider 
now.  The  proper  question  was  put  to  the  jury  in  the 
present  case.  Two  interpretations  of  the  defendant's 
article  were  placed  before  them.  One  was  that  it 
meant  that  the  play  is  founded  upon  adultery,  with- 
out containing  any  stigma  on  the  fact  that  it  Is  so 
founded.  The  defendant's  article  is  alleged  to  be 
libellous  in  that  it  attributed  to  the  plaintUfo  that 
they  had  written  a  play  founded  upon  adultery,  with- 
out any  objection  to  it  on  their  part.  In  other  words. 


that  they  had  written  an  immoral  play.  On  behalf  of 
the  defendant  it  was  said  that  the  article  bad  no  such 
meaning,  that  the  expression  **  naughty  wife"  does 
not  mean  '*  adulterous  wife."  It  would  not  have 
that  meaning  in  every  case,  but  the  question  is 
whether,  looking  at  the  context  of  the  article,  it  has 
that  meaning.  If  the  court  should  come  to  the  con- 
clusion that  the  expression  could  not  by  any  reason- 
able man  be  thought  to  have  that  meaning,  they 
could  overrule  the  verdict  of  the  jury:  otherwise  the 
question  is  for  the  jury. 

What  Is  the  next  question  to  be  put  to  the  jury? 
Are  they  to  be  told  that  the  criticism  of  a  play  is  a 
privileged  occasion,  within  the  well-settled  meaning 
of  the  word  *'  privilege,"  and  that  their  verdict  must 
go  for  the  defendant,  unless  the  plaintiff  can  prove 
malice  in  fact,  that  is,  that  the  writer  of  the  article 
was  actuated  by  an  indirect  or  malicious  motive?  I 
think  it  is  clear  that  that  is  not  the  law,  and  that  it 
was  so  decided  in  CampheU  v.  SpotUmooode,  3  B.  &  S. 
TinO,  which  has  never  been  overruled.  All  the  judges, 
both  before  and  ever  since  that  case,  have  acted  upon 
the  view  there  expressed,  that  a  criticism  upon  a  writ- 
ten published  work  is  not  a  privileged  occasion. 
Blackburn,  J.,  in  his  judgment,  shows  why  it  is  not  a 
privileged  occasion.  A  privileged  occasion  is  one  on 
which  the  privileged  person  is  entitled  to  do  some- 
thing which  no  one  who  is  not  within  the  privilege  is 
entitled  to  do  on  that  occasion.  A  person  in  such  a 
position  may  say  or  write  about  another  i>erson  things 
which  no  other  person  in  the  kingdom  can  l>e  allowed 
to  say  or  write.  But  in  the  case  of  a  criticism  upon 
a  published  work,  every  person  in  the  kingdom  is  en- 
titled to  do,  and  is  forbidden  to  do  exactly  the  same 
things,  and  therefore  the  occasion  is  not  privileged. 
Therefore  the  second  question  to  be  put  to  the  jury 
is,  whether  the  alleged  lit>el  is  or  is  not  a  libel.  The 
form  in  which  that  question  should  be  put  is,  I  think, 
best  expressed  by  Crompton,  J.,  in  CampheU  v.  ;^t- 
tUtooodet  8  B.  &  S.  at  p.  778.  He  says :  "  Nothing  Is 
more  important  than  that  fair  and  full  latitude  of  dis- 
cussion should  be  allowed  to  writers  upon  any  public 
matter,  whether  it  be  the  conduct  of  public  men,  or 
the  proceedings  in  courts  of  justice  or  In  Parliament, 
or  the  publication  of  a  scheme,  or  a  literary  woik. 
But  it  is  always  to  be  left  to  a  jury  to  say  whether  the 
publication  has  gone  beyond  the  limits  of  a  fair  com- 
ment on  the  subject-matter  discussed.  A  writer  it 
not  entitled  to  overstep  those  limits,  and  impute  base 
and  sordid  motives  which  are  not  warranted  by  the 
facts,  and  I  cannot  for  a  moment  think,  because  he 
has  a  Ixma  fide  beWet  that  he  is  publishing  what  is 
true,  that  is  any  answer  to  an  action  for  lil>eL"  He 
says  that  upon  the  answer  to  the  question  there 
stated  it  depends  whether  the  article  upon  which  the 
action  is  brought  is  or  is  not  a  libel.  The  question  is 
not  whether  the  article  is  privileged,  but  whether  it  la 
a  libel.  What  is  the  meaning  of  a  "  fair  comment?" 
I  think  the  meaning  is  this :  is  the  article  in  the  opin- 
ion of  the  jury  beyond  that  which  any  fair  man,  how- 
ever prejudiced  or  however  strong  his  opinion  may 
be,  would  say  of  the  work  in  question?  Every  lati- 
tude must  be  given  to  opinion  and  to  prejudice,  and 
then  an  ordinary  set  of  men  with  ordinary  judgment 
must  say  whether  any  fair  man  would  have  made 
such  a  comment  on  the  work.  It  is  very  easy  to  say 
what  would  be  clearly  beyond  that  limit ;  if  for  In- 
stance the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  difficult  to  say  what 
is  within  the  limit.  That  must  depend  upon  the  clr 
cumstances  of  the  particular  case.  I  think  the  right 
question  was  really  left  by  Field,  J.,  to  the  jury 
in  the  present  case.  No  doubt  you  can  find  in 
the  course  of  his  summing-up  some  phrases  which  if 
taken  alone  may  seem  to  limit  too  m^^^^^uopf  ^n 
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put  to  the  jury.  But  when  you  look  at  the  lamming- 
up  M  a  whole,  I  think  it  comes  iu  substance  to  the 
fiual  question  which  was  put  by  the  judge  to  the  jury : 
**  If  it  is  no  more  than  fair,  honest,  independent,  bold, 
cFen  exaggerated,  criticism,  then  your  verdict  will  be 
for  the  defendants."  He  gives  a  very  wide  limit,  and 
I  think  rightly.  Mere  exaggeration,  or  even  gross 
exaggeration,  would  not  make  the  comment  unfair. 
However  wrong  the  opinion  expressed  may  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it 
may  still  be  within  the  prescribed  limit.  The  ques- 
tion which  the  jury  must  consider  is  this—would  any 
fair  man,  however  prejudiced  he  may  be,  however  ex- 
aggerated or  obstinate  his  views,  have  said  that  which 
this  criticism  has  said  of  the  work  which  is  criticised? 
If  it  goes  beyond  that,  then  you  must  find  for  the 
plaintiff;  if  yon  are  not  satisfied  that  it  does,  then  it 
falls  within  the  allowed  limit,  and  there  is  no  libel  at 
all.  I  cannot  doubt  that  the  jury  were  Justified  in 
coming  to  the  conclusion  to  which  they  did  come, 
when  once  they  had  made  np  their  minds  as  to  the 
meaning  of  the  words  used  In  the  article,  viz. :  that 
the  plaintifliB  had  written  an  obscene  play,  and  no  fair 
man  could  have  said  that.  There  was  therefore  a 
complete  misdescription  of  the  plalntiflb'  work,  and 
the  inevitable  conclusion  was  that  an  Imputation  was 
cast  upon  the  characters  of  the  authors.  Even  if  I 
had  thought  that  the  right  direction  had  not  been 
given  to  the  jury,  I  should  have  declined  to  grant  a 
new  trial,  for  the  same  verdict  most  Inevitably  have 
been  found  if  the  Jary  had  been  rightly  directed. 

Another  point  which  has  been  discussed  is  this.  It 
is  said  that  if  iu  some  other  case  the  alleged  libel 
would  not  be  beyond  the  limits  of  fair  criticism,  and 
it  conld  be  shown  that  the  defendant  was  not  really 
criticising  the  work,  but  was  writing  with  an  Indirect 
and  dishonest  intention  to  Injure  the  plaintiffs,  still 
the  motive  wonld  not  make  the  criticism  a  libel.  I 
am  inclined  to  think  that  It  would,  and  for  this  rea- 
son, that  the  comment  would  not  then  really  be  a 
criticism  of  the  work.  The  mind  of  the  writer 
would  not  be  that  of  a  critic,  but  he  would  be  actu- 
ated by  an  Intention  to  injure  the  author. 

In  my  opinion  this  appeal  must  be  dismissed. 

BowBN,  L.  J.  We  must  begin  with  asking  our- 
selves what  Is  the  true  meaning  of  the  words  used  in 
the  alleged  libel?  We  have  the  benefit  of  the  ma- 
chinery which  the  law  gives— the  verdict  of  a  Jury— 
for  ascertaining  the  meaning,  and  It  must  now  be 
taken  to  have  been  conclusively  settled  that  the  writer 
of  the  criticism  has  imputed  to  the  plaintlflii  that  the 
story  of  their  play  turns  in  its  main  Incident  upon  an 
adulterous  wife,  and  in  such  a  way  as  not  to  lead  any 
one  to  suppose  that  the  plalntifliB  objected  to  the'adul- 
tery,  but  on  the  contrary  that  they  had  treated  the 
adultery  as  a  spicy  Incident  in  the  play  without  ex- 
pressing any  opinion  as  to  Its  morality.  It  has  been 
admitted  by  the  defendant  that  the  play  does  not  in 
fact  contain  any  adulterous  wife,  that  there  Is  no  in- 
cident of  adultery  in  It,  and  therefore  It  Is  not  open 
to  the  suggestion  that  the  plaintiffs  have  treated  adul- 
tery lightly  in  such  a  way  as  to  tend  to  immorality. 
These  are  the  facts. 

What  then  is  the  law  applicable  to  them  ?  We  must 
see  first  what  Is  the  question  which  ought  to  have 
been  left  to  the  Jury  on  this  assumption  of  the  mean- 
ing  of  the  article,  and  then  whether  It  was  in  fact  left 
to  them,  and  whether  there  was  any  miscarriage  on 
their  part.  I  take  precisely  the  same  view  as  the 
naaster  of  the  rolls  with  regard  to  the  way  in  which 
the  word  -  privilege  "  ought  to  be  used.  The  present 
case  is  not.  strictly  speaking,  one  of  "  privileged  occa- 
sion. In  a  legal  sense  that  term  is  used  with  refei^ 
ence  to  a  case  in  which  one  or  more  members  of  the 


public  are  clothed  with  a  greater  immunity  than  the 
rest.  But  in  the  present  case  we  are  dealing  with  a 
common  right  of  public  criticism  which  every  subject 
of  the  realm  equally  enjoys— the  right  of  publishing  a 
written  criticism  upon  a  literary  work  which  is  offered 
to  public  criticism. 

It  is  true  that  a  different  metaphysical  exposition  of 
this  common  right  is  to  be  found  in  the  Judgment  of 
Wllles,  J.,  in  Henwood  v.  Harrison,  L.  R.,  7  C.  P. 
606.  Thatleamed  Judge  and  a  majority  of  the  Court 
of  Common  Pleas  seem  to  have  treated  this  right  as  a 
branch  of  the  general  law  of  privilege,  and  to  have 
found  a  Justification  for  the  use  of  the  word  *'  privi- 
lege'* iu  the  subject-matter  of  the  criticism,  although 
there  is  no  limit  of  the  number  of  the  persons  entitled 
to  make  the  criticism.  With  great  respect  to  Wllles, 
J.,  I  agree  with  the  master  of  the  rolls  that  this  Is 
not  so  good  an  exposition  of  the  right  as  that  which  is 
given  by  Blackburn,  J.,  and  Crompton,  J.,  in  Conip- 
heU  V.  SpoUisiDoode,  8  B.  &  S.  769.  But  the  question  Is 
rather  academical  than  practical,  for  I  do  not  think 
it  would  make  any  substantial  difference  in  the  prea- 
ent  case  which  view  was  the  right  one.  But  among 
other  reasons,  why  I  prefer  the  view  of  Blackburn,  J. , 
and  Crompton,  J.,  is  this,  that  It  leaves  undisturbed 
the  mode  of  directing  the  Jury  in  cases  of  this  class 
which  has  been  ordinarily  adopted,  viz.,  to  begin  by 
asking  them  whether  they  think  the  limits  of  fair 
criticism  have  been  passed.  That  implies  that  there 
is  no  libel  if  those  limits  are  not  passed.  It  is  only 
when  the  writer  goes  beyond  the  limits  of  fair  criti- 
cism that  his  criticism  passes  into  the  region  of  libel 
at  all.  This  leaves  unsettled  the  inquiry,  and  perhaps 
it  was  Intended  In  Campbell  v.  J^oUistooodCt  8  B.  &  8. 
769  (a  case  which  has  never  been  questioned)  to  leave 
it  unsettled,  what  is  the  standard  for  the  Jury  of  **fair 
criticism?"  The  criticism  Is  to  be  **  fair,"  that  is,  the 
expression  of  it  is  to  be  fair.  The  only  limitation  Is 
upon  the  mode  of  expression.  In  this  country  a  man 
has  a  right  to  hold  any  opinion  he  pleases,  and  to  ex- 
press his  opinion,  provided  that  he  does  not  go  beyond 
the  limits  which  the  law  calls  *'  fair,"  and  although 
we  cannot  find  in  any  decided  case  an  exact  and  rigid 
definition  of  the  word  **falr,*'  this  is  because  the 
Judges  have  always  preferred  to  leave  the  question 
what  is  '*  fair  **  to  the  Jury.  The  nearest  approach  I 
think  to  an  exact  definition  of  the  word  **  fair  **  la 
contained  in  the  Judgment  of  Lord  Tenterden,  C.  J., 
in  Macleod  v.  Wakely,  8  C.  &  P.  at  p.  818,  where  he 
said,  "  Whatever  Is  fair  and  can  be  reasonably  said  of 
the  works  of  authors  or  of  themselves,  as  connected 
with  their  works,  is  not  actionable,  unless  It  appears 
that  under  the  pretext  of  criticising  the  works  the 
defendant  takes  an  opportunity  of  attacking  the  char- 
acter of  the  author:  then  it  will  be  a  libeL'*  It  must 
be  assumed  that  a  man  Is  entitled  to  entertain  any 
opinion  he  pleases,  however  wrong,  exaggerated,  or 
violent  it  may  be,  and  it  must  be  left  to  the  Jury  to 
say  whether  the  mode  of  expression  exceeds  the  rea- 
sonable limits  of  fair  criticism. 

In  the  case  of  literary  criticism  It  Is  not  easy  to  con* 
ceive  what  would  be  outside  that  region,  unless  the 
writer  went  out  of  his  way  to  make  a  personal  attack 
on  the  character  of  the  author  of  the  work  which  he 
was  criticising.  In  such  a  case  the  writer  would  be 
going  beyond  the  limits  of  criticism  altogether,  and 
therefore  beyond  the  limits  of  fair  criticism.  Camp- 
heU  V.  J^ottiawoode,  8  B.  ft  S.  769,  was  a  case  of  that 
kind,  and  there  the  Jury  were  aslced  whether  the  criti- 
cism was  fair,  and  they  were  told  that  if  it  attacked 
the  private  character  of  the  author,  it  would  be  going 
beyond  the  limits  of  fair  criticism.  Still  there  Is 
another  class  of  cases  In  which,  as  it  seems  to  me,  the 
writer  would  be  travelling  out  of  the  region  of  fair 
oritioism— I  mean  if  he  Imputes  to  the  author  that  ho 
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bas  written  soinethiue  which  in  faot  he  has  not  writ- 
ten. That  wonld  be  a  mIsdescriptioD  of  the  work. 
There  is  all  the  difference  in  the  world  between  say- 
ing that  joa  disapprove  of  the  character  of  a  work, 
and  that  jou  think  it  has  an  evil  tendency,  and  saj- 
iug  that  a  work  treats  adultery  cavalierly,  when  in 
fact  there  is  no  adaltery  at  all  in  the  stoiy.  A  jury 
would  have  a  right  to  consider  the  latter  beyond  the 
limits  of  fair  criticism. 

Applying  the  law  to  the  present  case,  we  have  to  see 
whether  the  learned  jadge  misdirected  the  jury,  hav- 
ing regard  to  their  finding  as  to  the  true  construction 
of  the  article.  Their  construction  of  the  words  of  the 
article  could  not  have  been  affected  by  what  he  said 
to  them  about  the  meaning  of  "fair  criticism."  The 
alleged  libel  stated  that  the  story  of  the  plaintiflls' 
play  turned  upon  adultery.  In  a  case  of  manifest 
misdescription  such  as  this  the  judge  is  not  bound  to 
go  into  all  the  minutes  as  if  the  libel  had  been  of  a 
different  character,  and  his  summing-up  must  be  read 
with  reference  to  this  fact.  I  have  read  through  the 
summing-up  of  Field,  J.,  and  though  I  do  not  think 
his  language  was  altogether  exact,  yet  what  possible 
barm  could  it  have  done  having  regard  to  the  facts  of 
the  case  ?  The  jury  had  to  deal  with  a  caae  of  positive 
misdescription,  a  question  not  of  opinion  but  of  fact. 
Did  not  that  fall  clearly  beyond  the  limits  of  fair  criti- 
cism ?  Could  this  court  since  the  Judicature  Act  set 
aside  the  verdict  of  the  jury  merely  because  the  lan- 
guage of  the  learned  judge  was  not  exactly  that 
which  he  would  have  used  if  he  had  written  his  sum- 
ming-up? Assuming  the  interpretation  the  jury  put 
on  the  meaning  of  the  words  to  be  correct,  as  we  must 
assume,  I  entertain  no  doubt  as  to  the  correctness  of 
the  remainder  of  the  verdict.  And  even  if  the  view 
of  the  law  as  to  privilege  which  I  do  not  adopt  were 
the  right  view,  I  do  not  think  It  would  make  any  dif- 
ference in  the  present  case,  because  the  misrepre- 
sentation being  clear,  the  writer  having  not  merely 
said  that  the  play  had  an  evil  tendency,  but  having 
imputed  to  the  authors  that  it  was  founded  on  adul- 
tery when  there  is  no  adultery  at  all  In  It,  the  jury 
would  have  Inferred,  if  the  question  had  been  left 
sufficiently  to  them,  that  the  writer  was  actuated  by 
a  malicious  motive;  that  is  to  say,  by  some  motive 
other  than  that  of  a  pure  expression  of  a  orltio^s  real 
opinion. 

Appeal  dismissed. 


JURISDICTION-'FEDERAL    COURTS-'ADMU 
RALTY— ACTION  FOR  DAMAGE  TO  LOGS. 

UNITED  STATES  DISTRICT  COURT,  E.  D.  WISCONSIN, 
JANUARY  17, 1888. 

Cabtter  V.  The  P.  &  P.  M.  No.  2.* 
The  United  States  District  Court  has  jurisdiction  of  an'aotioD 

in  rem  agalnsta  vessel  for  damaging  a  raft  of  logs  while 

in  naTigable  waters^ 
IN  admiralty.    Libel  for  damages. 

•  Markham,  WiUiama  Ss  Brioht,  forlibellant 

E.  Mariner  and  F.  M,  Hoyt^  for  respondent. 

Dtbr,  J.  This  is  a  suit  in  admiralty,  brought  by 
the  llbellant,  a  citizen  of  Michigan,  against  the  steam 
vessel  F,  A  P.  M.  No.  2,  owned  and  employed  in  navi- 
gation by  the  Flint  &  Pere  Marquette  Railroad  Com- 
pany, to  recover  the  value  of  a  raft  of  logs,  which  on 
the  18th  day  of  September,  1886,  was  being  towed  by  a 
tug  from  a  point  on  the  east  shore  of  Lake  Michigan 

«38Fed.  Rep.  511. 


to  Ludiiigton.  The  libel  alleges  that  the  raft  or  boom 
of  logs  was  being  towed  into  the  harbor  of  Ludlngton ; 
that  the  steamer,  in  entering  the  same  port,  negli- 
gently ran  Into  the  raft,  striking  It  with  such  force  as 
to  break  the  boom  and  scatter  the  logs ;  and  that  in 
consequence  of  the  collision  many  of  the  logs  fioated 
out  into  the  lake  and  were  lost.  The  libel  further  al- 
leges, and  the  answer  admits,  that  the  steamer  was 
duly  enrolled  and  licensed  for  the  coasting  trade,  and 
employed  in  navigation  and  commerce  upon  the  lakes 
within  the  admiralty  jurisdiction  of  the  United 
States.  The  defense  made  by  the  answer  is  that  the 
collision  occurred  through  the  negligence  of  the  tug 
which  had  the  logs  in  tow.  A  motion  is  now  made  by 
the  respondent  to  dismiss  the  libel  for  want  of  juris- 
diction. As  the  place  where  the  collision  happened 
was  upon  public  navigable  waters,  no  Issue  arises  con- 
cerning the  question  of  locality  as  aground  of  jurisdic- 
tion. The  point  presented  Is  whether  the  raft  of  logs 
In  question  is  the  subject  of  maritime  jurisdiction,  so 
as  to  enable  the  owner  to  maintain  a  suit  in  admiralty 
against  the  steamer  to  recover  for  the  injury  and  loss 
sustained. 

In  the  case  of  T^  W.  H.  Clark,  5  Biss.  808,  Judge 
Hopkins  expressed  a  serious  doubt  whether  '*  admi- 
ralty jurisdiction  could  be  sustained  against  a  raft  of 
lumber,"  in  a  case  of  collision;  and  cited  Tome  v. 
Lumber,  Taney,  547,  quoting  Chief  Justice  Taney  *8  re- 
marks in  that  case,  that  cribs  of  lumber  ''are  not  ve- 
hicles intended  for  the  navigation  of  the  sea.  They 
are  not  recognized  as  instruments  of  commerce  or 
navigation  by  any  act  of  Congress ;  they  are  piles  of 
lumber,  and  nothing  more,  fastened  together  and 
placed  upon  the  water.*'  But  In  the  case  of  the  W.H. 
Clarfc  It  was  not  necessary  for  Judge  Hopkins  to  de- 
cide, and  he  did  not  decide,  the  question  whether  in 
a  case  of  collision,  a  remedy  in  admiralty  could  be  en- 
forced either  In  favor  of  or  against  a  raft  of  lumber, 
for  the  reason  that  the  steamer  having  the  raft  in  tow 
was  found  in  fault,  and  therefore  liable  for  the  injury 
done  to  the  boat  collided  with.  What  he  said  there- 
fore on  the  subject  of  jurisdiction,  so  far  as  it  related 
to  the  raft  of  lumber,  was  obiter. 

In  Tome  v.  Lumber,  supra,  an  attempt  was  made  to 
maintain  a  suit  In  admiralty,  for  an  alleged  salvage 
service  in  rescuing  certain  rafts  of  lumber  which  had 
been  driven  from  their  anchorage  in  the  Susquehanna 
river,  and  were  found  floating  down  the  stream.  It 
was  there  held  that  rafts  anchored  in  a  stream  are  not 
the  subjects  of  admiralty  jurisdiction,  where  the 
right  of  property  or  possession  is  alone  concerned ; 
that  they  are  piles  of  lumber,  and  nothing  more, 
placed  upon  the  water  until  suitable  vehicles  are 
ready  to  receive  and  transport  them  to  their  destined 
port ;  and  that  any  assistance  rendered  to  them,  even 
when  in  danger  of  being  broken  up  and  swept  down 
the  stream,  is  not  a  salvage  service,  in  the  sense  in 
which  that  word  is  used  in  courts  of  admiralty.  As 
will  be  observed,  the  action  was  a  possessory  one,  in- 
stituted in  a  court  of  admiralty  by  the  owners  of  the 
lumber,  to  recover  It  from  a  party  who  was  seeking  to 
hold  It  for  salvage  service ;  and  it  was  held  that  the 
remedy  of  the  owners  to  regain  possession  was  an  or- 
dinary action  of  replevin.  Clearly  the  case  can  have 
no  grater  application  to  the  question  under  consid- 
eration than  Its  particular  facts  and  the  character  of 
the  action  warrant. 

In  the  case  of  A  Raft  of  Cypress  fjogs,  1  Flip.  643,  it 
was  held  that  a  libel  in  rem  cannot  be  maintained  for 
services  In  navigating  a  raft  of  logs.  That  was  a  case 
of  contract,  and  It  was  held  that  '*  In  actions  of  con- 
tract the  agreement  sued  on  must  be  maritime  in  Its 
character,  and  must  pertain  In  some  way  to  the  navi- 
gation of  a  vessel  having  carrying  capacity  and  em- 
ployed as  an  instrument  of  travel, itrftdecn^commeroey 
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though  Its  form,  size  aud  means  of  propalsioD  are  im- 
material.'* TheOen,  Cass,  Brown  Adm.  834^^  As  a  raft 
is  not  a  ship  or  vessel.  It  was  held  that  the  contract  of 
service  upon  which  the  suit  was  hsBed  was  not  a  mari- 
time contract,  and  therefore  that  a  court  of  admiralty 
had  not  jurisdiction  of  the  action.  But  in  deciding  the 
case.  Judge  Brown  was  careful  to  say  that  it  was  un- 
necessary *"  to  consider  whether  a  raft  may  not,  for 
some  purposes,  be  the  subject  of  admiralty  jurisdic- 
tion." 

Thackeray  ▼.  The  Farmer,  Giip.  524,  was  also  a  case 
of  contract,  and  it  was  there  decided  that  a  contract 
for  the  payment  of  labor  on  board  of  a  vessel  em- 
ployed in  carrying  fuel  to  the  city  of  Philadelphia 
from  the  opposite  shore  of  the  Delaware  river,  could 
not  be  enforced  by  a  suit  in  rem  In  the  admiralty.  It 
may  well  be  doubted,  whether  in  the  present  state  of 
the  law  of  admiralty  this  case  would  now  be  accepted 
as  authoritative,  even  upon  the  question  there  de- 
cided. It  is  worthy  of  notice  that  it  arose  when  the 
admiralty  jurisdiction  was  greatly  restricted— it  fact 
confined  to  waters  within  the  ebb  and  flow  of  the 
tide.  In  any  event,  the  decision  of  Judge  Hopkinson 
does  not,  in  principle,  go  to  the  extent  of  forbidding 
jurisdiction  in  admiralty,  in  a  case  which  might  be 
snpposed,  of  collision  upon  the  waters  of  a  navigable 
river,  between  snch  a  craft  as  described  in  that  case, 
and  a  duly  enrolled  and  licensed  ship  engaged  In  ocean 
commerce. 

In  Jone8  v.  The  Coal  Barges,  8  Wall.  Jr.  63,  the  sub- 
ject of  dispute  was  a  collision  between  two  coal  barges 
loaded  with  coal,  one  of  which  was  floating  down  the 
Monongahela  river,  and  ran  foul  of  the  other,  which 
was  fastened  to  the  shore,  but  standing  out  further  in 
the  stream  than  she  had  a  right  to  be.  They  were  de- 
scribed as  open  chests  or  boxes,  which  were  made  for 
transporting  coal,  were  floated  by  the  stream,  and  sold 
for  lumber  at  the  end  of  the  voyage;  and  it  was  held 
that  a  remedy  in  rem  against  one  by  the  owner  of  the 
other,  for  its  contracts  or  torts,  could  not  be  enforced 
in  the  admiralty.  Stress  was  laid  on  the  fact  that 
these  barges  were  not  enrolled  and  licensed  for  the 
coasting  trade,  under  the  provisions  of  the  act  of 
February  28, 1845,  then  in  force,  which  extended  the 
jurisdiction  of  courts  of  admiralty  to  the  lakes  and 
other  navigable  waters. 

But  admitting  that  a  raft  of  lumber  or  logs  is  not 
the  subject  of  salvage  service,  as  was  held  in  Tome  v. 
Lumber,  supra,  because  as  is  said  in  some  of  the  cases, 
"  salvage,*'  in  the  sense  in  which  the  term  is  used  in 
the  maritime  law  can  only  be  claimed  for  the  rescue 
of  a  ship  or  its  cargo,  or  portions  of  the  same;  and 
conceding  that  the  right  of  possession  of  such  prop- 
erty must  be  asserted  in  a  common-law  action,  and 
not  in  a  suit  in  admiralty;  admitting  also  the  law  in 
relation  to  contract  service  to  be  as  stated  in  the  cases 
cited  from  1  Flip.  548,  and  Gilp.  624— does  it  follow 
that  the  owner  of  a  raft  of  logs  which  is  in  tow  of  a 
tug,  presumptively  duly  enrolled  and  licensed,  and 
which  is  run  into  upon  navigable  waters  by  a  steamer 
also  duly  enrolled  and  licensed  and  engaged  in  inter- 
State  commerce,  may  not  enforce  his  remedy  in  ad- 
miralty, either  in  rem  against  the  boat,  or  in  personam 
against  the  owner?  Why  may  not  such  remedy  be 
enforced,  as  well  In  such  case,  as  against  either  the 
steamer  or  the  tug,  if  the  collision  had  occurred  be- 
tween them  ? 

The  jurisdiction  of  the  admiralty  in  cases  of  tort 
depends  upon  locality.  Conk.  Adm.  21.  This  collis- 
ion occurred  upon  navigable  waters,  over  which  con- 
fessedly the  admiralty  has  jurisdiction.  As  a  subject 
of  commerce,  the  raft  or  boom  of  logs  was  being  trans- 
ported from  one  port  to  another  in  tow  of  the  tug.  Its 
relation  to  the  tug  was  somewhat  in  the  nature  of 
cargo.    Both  the  laf t  and  the  steamer  which  inflicted 


the  injury  were  at  the  time  actually  engaged  in  navi- 
gation. The  decision  in  Jones  v.  The  Coal  Barges 
turned  upon  the  construction  placed  on  the  act  of 
1845,  which  confined  the  jurisdiction  of  admiralty 
courts  on  the  lakes  and  rivers,  to  '*  matters  of  con- 
tract and  tort  in,  upon,  or  concerning  steamboats  and 
other  vessels  of  twenty  tons  burden  and  upward,  en- 
rolled and  licensed  for  the  coasting  trade.**  But  since 
that  decision  the  jurisdiction  of  courts  of  admiralty 
has  been  greatly  extended.  In  the  case  of  The  Ectgle^ 
8  Wall.  15,  it  was  held  that  the  act  of  1845  was  inop- 
erative and  nugatory,  with  the  exception  of  the  clause 
therein  which  gave  to  either  party  the  right  of  trial 
by  jury,  when  vequested,  and  that  the  District  Courta 
could  take  cognizance  of  ail  civil  causes  of  admiralty 
jurisdiction  upon  the  lakes  and  waters  connecting 
them,  the  same  as  upon  the  high  seas,  and  bays  and 
rivers  navigable  from  the  sea.  The  8th  subdivision  of 
section  568,  Bev.  Stat  U.  S.,  declares  in  substantially 
the  language  of  the  opinion  in  the  case  of  The  Eaffie^ 
that  the  District  Courts  shall  have  cognizance  of  civil 
causes  of  admiralty  and  maritime  jurisdiction;  and 
section  8,  chapter  1,  Rev.  Stat.,  defines  the  word 
*'  vessel  **  as  it  is  used  in  the  statutes,  as  including 
*' every  destription  of  water-craft,  or  other  artificial 
contrivance  used,  or  capable  of  being  used,  as  a  means 
of  transportation  on  water." 

In  Ex  parte  Doyer,  100  U.  8. 829,  it  was  decided  that 
a  court  of  admiralty  has  jurisdiction  of  a  suit  in  rem 
in  a  case  of  collision  between  two  canal  boats  navigat- 
ing a  canal  within  the  body  of  the  State ;  and  that  too, 
although  the  libellant's  boat  was  bound  from  one 
place  In  a  State  to  another  place  in  the  same  State. 

In  the  case  of  The  Rock  Island  Bridge,  6  WaiL  218,  a 
libel  was  filed  against  the  bridge,  for  alleged  damages 
done  to  two  steamboats,  and  it  was  held  that  there 
was  no  foundation  for  a  proceeding  in  rem,  because 
the  bridge  was  fixed  aud  immovable,  like  a  wharf  or 
real  estate,  and  was  therfore  not  the  subject  of  mari- 
time lien.  But  Mr.  Justice  Field  says,  speaking  for 
the  court,  that  **  there  is  no  doubt  *  *  *  that  the 
jurisdiction  of  the  admiralty  extends  to  all  cases  of 
tort  committed  on  the  high  seas,  and  in  this  country 
on  navigable  waters.  For  the  redress  of  these  torts, 
the  courts  of  admiralty  may  proceed  in  personam;  and 
when  the  cause  of  the  injury  is  a  subject  of  maritime 
lien,  may  also  proceed  in  rem.  Further  he  says :  *'A 
maritime  lien  can  only  exist  upon  movable  things  en- 
gaged in  navigation,  or  upon  things  which  are  the 
subjects  of  commerce  on  the  high  seas  or  navigable 
waters.  It  may  arise  with  reference  to  vessels,  steamers 
and  rafts,  and  upon  goods  and  merchandise  carried 
by  them."  The  case  at  bar,  it  will  bo  observed.  Is  one 
against  a  steamer,  confessedly  the  subject  of  a  mari- 
time lien. 

In  AUee  v.  Pac^t  Co.,  21  Wall.  389,  it  was  held  that 
a  court  of  admiralty  had  jurisdiction  in  a  suit  in  per^ 
sonam  by  the  owner  of  a  barge  against  a  party  who 
had  bnilt  a  structure  in  the  navigable  channel  of  the 
Mississippi  river,  which  had  been  the  cause  of  injure 
to  the  barge.  See  also  Railroad  Co.  v.  Towboat  Co.^  SS 
How.  209,  wherein  Mr.  Justice  Grier  said :  **The  juris- 
diction of  courts  of  admiralty  in  matters  of  contract 
depends  upon  the  nature  aud  character  of  the  contract, 
but  in  torts  it  depends  entirely  upon  locality.'*  In  • 
this  case  a  railroad  company  was  held  liable  in  a  suit 
in  admiralty  for  an  injury  done  to  a  vessel  by  piles 
which  had  been  driven  and  left  in  the  bed  of  a  navig- 
able river. 

In  the  case  of  The  Arkansas,  17  Fed.  Rep.  888,  it 
was  decided,  in  a  well-considered  opinion  by  Judge 
Love,  that  where  a  vessel  Is  Injured  by  collision  with 
a  structure  unlawfully  placod  in  the  navigable  chan- 
nel of  a  river,  the  party  creating  the  obetractlon  may 
be  sued  for  the  injury  in  an  action  in  personam  in  a 
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proper  ooart  of  admiraltj ;  but  the  owuem  of  the  yes- 
sel  oannot  in  saoh  a  oaie  proceed  in  rem  agaiuat  the 
solid  struotare,  whatever  it  maj  be,  because  there  can 
be  no  maritime  lien  upon  such  a  structure,  to  be  en- 
forced in  the  admiralty  bj  its  seizure  aud  sale.  Fur- 
ther that  where  a  structure  lawfully  created  in  the 
navigable  channel  of  a  river  is  injured  by  a  collision 
caused  by  the  negligent  management  of  a  vessel,  the 
owner  of  such  structure  may  proceed  in  an  admiralty 
court,  by  action  in  pertonam  against  the  owners  of  the 
vessel,  or  in  rem  against  the  vessel.  If  this  be  the  law 
—and  I  have  no  doubt  it  is— no  reason  is  perceived 
why  the  owner  of  a  raft  of  logs  which  in]  course  of 
transit  on  navigable  waters,  may  not  proceed  in  rem 
against  a  boat  or  vessel  which  negligently  runs  into 
and  deetr6ys  or  injures  the  rafts. 

In  Munts  v.  Timber,  15  Fed.  Rep.  666,  it  was  decided 
that  a  raft  of  timber  is  subject  to  the  jurisdiction  of 
the  admiralty  court  in  the  matter  of  salvage. 

Many  other  cases  might  be  cited,  showing  the  ex- 
tension in  various  directions  of  the  admiralty  juris- 
diction, since  the  days  of  the  old  tide-water  doctrine 
—oases  that  include  injuries  to  barges  in  tow  of  other 
vessels,  ferry  boats,  scows,  yachts,  pleasure  boats  and 
other  craft  which  would  have  had  no  recognition  as 
*'  ships  or  vessels  "  in  the  earlier  history  of  admiralty 
law  in  this  country.  But  further  discussion  of  the 
question  seems  superfluous,  as  I  have  no  doubt,  In  the 
present  state  of  judicial  decision  on  the  subject,  thfs 
court  as  a  court  of  admiralty  has  jurisdiction  of  the 
controversy  set  forth  in  the  libel  and  answer  in  this 

case. 

» 

MORTGAGE  —  ASSIGNMENT  —  LOSS  —  PROOF 
OF -^  TITLE, 

SUPBEXB  OOURT  OF  ILLINOIS,  JAN.  19. 188a. 

BARBBTT  Y.  HlNKLET. 

PlalDtlfl  in  an  ejectment  suit  claimed  title  to  the  land  1^  an 
assignment  of  a  note  and  mortgage  to  him  signed  by  one 
as  administratrix  of  the  deceased  mortgagee,  and  by  one 
to  whom  he  had  pledged  them  as  collateral  security.  The 
assignment  was  lost.  HelA,  that  as  there  was  no  suflH- 
dent  proof  that  the  assignment  was  under  seal,  it  did  not 
oon?sy  the  legal  title  to  the  land  secured  by  the  mortgage, 
if  the  assignors  had  It. 

The  administratrix  of  a  deceased  mortgagecand  one  to  whom 
he  had  pledged  the  note  and  mortgage  as  collateral  secur- 
ity, not  claiming  the  land  secured  by  the  mortgage  as 
heirs  or  devisees  of  the  deceased,  and  not  having  any 
deed  to  the  property  from  either  the  mortgagor  or  mort- 
gagee, have  not  the  legal  title  in  the  land. 

APPEAL  from  Superior  C6urt,  Cook  county.  J.  E. 
Gary,  J.  Watson  S.  Hinkley,  plaintiff,  sued 
Qeorge  D.  Barrett,  Adalina  S.  Barrett  and  William 
H.  Whitehead,  impleaded  with  others,  defendants,  in 
ejectment.  Judgment  for  plaintiff,  and  the  above- 
mentioned  defendants  appealed. 

Whitehead  A  Pidtard,  for  appellants. 
WHeon  A  Jf  oore,  for  appellee. 

MULKBY,  J.  Watson  8.  Hinkley,  claiming  to  be  the 
owner  In  fee  of  the  land  in  controversy,  on  the  26th 
day  of  February,  1886,  brought  an  action  of  ejectment 
in  the  Superior  Court  of  Cook  county  against  the  ap- 
pellants, George  D.  Barrett,  Adalina  S.  Barrett,  Wil- 
liam H.  Whitehead  and  others,  to  recover  the  posses- 
sion thereof.  There  was  a  trial  of  the  cause  before  the 
court  without  a  Jury,  resulting  in  a  finding  and  Judg- 
ment for  the  plaintiff,  and  the  defendants  appealed. 
The  evidence  tends  to  show  the  following  state  of 
facts:  In  1870  Thomas  Kearns  was  In  possession  of  the 


land,  claiming  to  own  it  in  fee-simple.  On  August  8 
of  that  year  he  sold  and  eonveyed  it  to  William  H.  W. 
Cushman  for  the  sum  of  $80,000.  Cushman  gave  his 
four  notes  to  Kearns  for  balance  of  purchase-money— 
one  for  $12,600,  maturing  In  thirty  days;  three  for 
$16,876  each,  maturing  respectively  in  two,  three  and 
four  years  after  date— and  all  secured  by  a  mortgage 
on  the  premises.  The  notes  seem  to  have  all  been  paid 
but  the  last  one.  In  1878  Kearns  died,  and  his  widow, 
Alice  Kearns,  administered  on  his  estate.  Previous 
to  his  death  however  he  had  hypothecated  the  mort- 
gage and  last  note  to  secure  a  loan  from  Greenebaum. 
Subsequently,  and  before  the  commencement  of  the 
present  suit,  Greenebaum,  in  his  own  right,  and  Mrs. 
Kearns,  as  administratrix  of  her  husband,  for  value, 
sold  and  assigned  by  a  separate  instrument  in  writ- 
ing the  mortgage  and  note  to  the  appellee,  Watson  8. 
Hinkley.  This  is  In  substance  the  case  made  by 
plaintiff.  The  defendants  showed  no  title  In  them- 
selves or  any  one  else.  The  oonclusion  to  be  reached 
therefore  depends  upon  whether  the  case  made  by  the 
plaintiff  warranted  the  ooort  below  In  rendering  the 
judgment  it  did. 

It  is  claimed  by  appellants,  it  the  first  place,  that 
much  of  the  evidence  relied  on  by  appellee  to  sustain 
the  judgment  below  was  improperly  admitted  by  the 
court,  and  various  errors  have  been  assigned  upon  the 
record  questioning  the  correctness  of  the  court's  rul- 
ings in  this  respect.  They  however  go  further,  and 
insist  that  even  conceding  the  facts  to  be  as  claimed 
by  appellee  himself,  they  are  not  sufficient  In  law  to 
sustain  the  action.  As  the  judgment  below  will  have 
to  be  reversed  on  the  ground  last  suggested.  It  will 
not  be  necessary  to  consider  the  other  errors  assigned. 
We  propose  to  state  as  briefly  as  may  be  some  of  the 
reasons  which  have  led  us  to  the  conclusion  reached. 
In  doing  so.  It  Is  perhaps  proper  to  call  attention  at 
the  outset  to  some  considerations  that  should  be 
steadily  kept  In  mind  as  we  proceed,  and  to  which  we 
attach  not  a  little  Importance. 

It  is  first  to  be  specially  noted  that  this  is  a  suit  at 
law,  as  contradistinguished  from  a  suit  in  equity.  It 
is  brought  to  enforce  a  naked  legal  right,  as  distin- 
guished from  an  equitable  right.  The  plaintiff  seeks 
to  recover  certain  lauds,  the  title  whereof  he  claims  In 
fee- simple.  To  do  this  he  Is  bound  to  show  in  him- 
self a  fee-simple  title  at  law,  as  contradistinguished 
from  an  equitable  fee.  Fisher  v.  Enlamafu  68  111.  78; 
WaU9  V.  Bogtu,  81  Id.  464;  FUming  v.  CarUr,  70  Id. 
286;  Datoson  v.  Hayden,  67  id.  62.  Has  he  done  this? 
He  attempts  to  derive  title  remotely  through  the 
mortgage  from  Cushman  to  Kearns,  but  upon  what 
legal  theory  is  not  very  readily  perceived.  His  imme- 
diate source  of  title  however  seems  to  be  Mrs.  Kearns, 
as  administratrix  of  her  husband,  and  Greenebaum, 
as  pledgee  of  the  note  and  mortgage.  The  Instrument 
through  which  he  claims  is  lost  or  destroyed,  and  all 
we  know  concerning  its  character  is  what  the  plaintiff 
himself  says  about  it.  As  to  its  contents,  he  does  not 
pretend  to  state  a  single  sentence  or  wonl  in  It,  but 
characterizes  it  as  an  assignment,  and  gives  the  con- 
clusions which  he  draws  from  it  In  general  terms 
only.  After  stating  his  purchase  of  the  note  aud 
mortgage  In  January,  1880,  he  says:  '*The  assignment 
was  from  Mrs.  Kearns,  the  administratrix  of  Thomas 
Kearns*  estate,  and  Ellas  Greenebaum,  the  banker. 
At  the  time  of  the  purchase,  a  separate  writing  was 
given  to  me— a  full  assignment.  *  *  *  It  was  a 
very  explicit  assignment,  or  full  assignment,  of  the 
note  and  mortgage,  and  the  land,  the  propertv,  and 
all  the  right  and  title  to  the  land.*'  It  will  be  ob- 
served the  instrument  Is  throughout  characterized  as 
an  assignment  only,  which  does  not,  like  the  term 
'*  deed,**  or  '*  specialty,*'  signify  an  Instrument  under 
seal.    A  mere  written  assignment,  founded  upon  a 
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yalnable  oonsideratioD,  is  jast  as  avaUable  for  the  par- 
pose  of  passiDg  to  the  assignee  the  equitable  title  to 
land  as  an  iustrument  under  seal.  Suoh  being  the 
case,  we  would  clearlj  not  be  warranted  in  inferring 
that  the  assignment  was  under  seal,  from  the  simple 
fact  that  the  witness  gives  it  as  his  opinion  that  the 
instrument  was  '*a  full  assignment"  of  the  land, 
whioh  is  nothing  more  than  the  witness'  opinion  upon 
a  question  of  law.  There  not  being  suffloieut  evidence 
in  the  record  to  show  that  the  assignment  was  under 
seal,  it  follows  that,  even  conceding  the  legal  title  to 
the  property  to  have  been  in  Mrs.  Keamsand  Greene- 
banm,  or  either  of  them,  it  could  not  have  passed  to 
the  appellee  bj  that  instrument,  and  if  not  by  it,  not 
at  all,  because  that  is  the  only  muniment  of  title 
relied  on  for  that  purpose.  This  conclusion  is  of 
course  based  upon  the  fundamental  principle  that  an 
instrument  inter  pctrtes.  In  order  to  pass  the  legal  title 
to  real  property,  must  be  under  seal.  But  this  is  not 
all.  Even  conceding  the  sufficiency  of  theassigumeut 
to  pass  the  legal  title,  the  record,  in  our  opinion,  fails 
to  show  that  the  assignors,  or  either  of  them,  had  such 
title;  hence  there  was  nothing  for  the  assignment  to 
operate  upon,  so  far  as  the  legal  estate  in  the  land  is 
concerned.  Having  no  such  title,  they  could  not  con- 
vey it.  Nemo  phia  juris  cid  dlienum  trantferre  potest 
quam  ipse  habit.  That  the  legal  estate  in  this  property 
was  not  either  in  Greenebaum  or  Mrs.  Kearns  at  the 
time  of  the  assignment  to  plaintUF  is  demonstratable 
by  the  plainest  principle  of  law.  Let  us  see.  Thomas 
Kearns  was  the'o wner  of  this  property  in  fee.  He  con- 
veyed it  in  fee  to  Cushman.  The  latter,  as  a  part  of 
the  same  transaction,  reconveyed  It  by  way  of  mort- 
gage to  Kearns.  By  reason  of  this  last  conveyance, 
Kearns  became  mortgagee  of  the  property,  and  Cush- 
man mortgagor.  According  to  the  English  doctrine, 
and  that  of  some  of  the  States  of  the  Union,  including 
our  own,  Kearns,  at  least  as  between  the  parties,  took 
the  Idgal  estate,  and  Cushman  the  equitable.  Accord- 
ing to  other  authorities,  Kearns,  by  virtue  of  Cush- 
man's  mortgage  to  him,  took  merely  a  lien  upon  the 
property  to  secure  the  mortgage  indebtedness,  and 
the  legal  title  remained  in  Cushman.  For  the  pur- 
poses of  the  present  inquiry,  it  is  not  important  to 
consider  Just  now,  if  at  all,  which  is  the  better  or  true 
theory.  It  is  manifest,  and  must  be  conceded,  that 
the  legal  estate  in  the  land,  after  the  execution  of  the 
/  mortgage,  was  either  in  the  mortgagee  or  mortgagor, 
or  in  both  combined.  Such  being  the  case,  it  is  equally 
clear  that  appellee,  to  succeed,must  have  deduced  title 
through  one  or  both  of  these  parties.  This  could  only 
have  been  done  by  showing  that  the  title  had,  by 
means  of  some  of  the  legally  recognized  modes  of  con- 
veying real  property,  passed  from  one  or  both  of  them 
to  himself.  This  he  did  not  do,  or  attempt  to  do ;  in- 
deed he  does  not  claim  through  them,  nor  either  of 
them.  Not  only  so :  neither  Mrs.  Kearns  nor  Greene- 
baum, through  whom  appellee  does  claim,  derives 
title  through  any  deed  or  conveyance  executed  by 
either  the  mortgagor  or  mortgagee ;  nor  does  either 
of  them  claim  as  heir  or  devisee  of  the  mortgagor  or 
mortgagee. 

As  the  assignment  of  the  note  and  mortgage  to  the 
appellee  did  not,  as  we  hold,  transfer  or  otherwise  af- 
fect the  legal  title  to  the  land,  it  may  be  asked,  what 
efliBctthen  did  It  have?  This  question,  like  most 
others  pertaining  to  the  law  of  mortgages,  admits  of 
two  answers,  depending  upon  whether  the  rules  and 
principles  which  prevail  in  courts  of  equity  or  of  law 
are  to  be  applied.  If  the  latter,  we  would  say  none; 
because,  as  to  the  note,  that  could  not  be  assigned  by 
a  separate  instrument,  as  was  done  In  this  case,  so  as 
to  pass  the  legal  title.  Ryan  v.  Jif ay,  14  111.  49;  For- 
tier  V.  Darst,  81  id.  213;  Chickeringy.  Raymond,  16  id. 
862. 


As  to  the  mortgage,it  is  well  settled  that  it  could  not 
be  assigned  like  negotiable  paper,  so  as  to  pass  the  legal 
title  in  the  instrument,  or  clothe  the  assignee  with  an 
immunity  of  an  innocent  holder,  except  under  certain 
circumstances  which  do  not  apply  here.  Railway  Co. 
V.  Loetoenthal,  03  IlL  488;  Hamilton  v.  Lubukee,  51  id. 
415;  Old$  V.  Cummings,  31  id.  188;  Mclniyre  v.  YaUs, 
104  id.  491;  FoHier  v.  Darat,  81  id.  212. 

But  that  the  mortgagee,  or  any  one  succeeding  to 
his  title,  might,  by  deed  in  the  form  of  an  assignment, 
pass  to  the  assignee  the  legal  as  well  as  the  equitable 
interest  of  the  mortgagee,  we  have  no  doubt,  though 
there  is  some  conflict  on  this  subject.  2  Washb.  Real 
Prop.  115,  and  authorities  there  cited.  Yet  the  as- 
signors, in  the  case  in  hand,  not  having  the  legal  title, 
as  we  have  just  seen,  could  not  by  any  form  of  In- 
strument, transmit  it  to  another.  If  however  the  rules 
and  principles  whioh  obtain  in  courts  of  equity  are  to 
be  applied,  we  would  say,  that  by  virtue  of  the  assign- 
ment, the  appellee  became  the  equitable  owner  of  the 
note  and  mortgage,  and  that  it  gave  him  such  an  In- 
terest or  equity  respecting  the  land  as  entitled  him  to 
have  it  sold  in  satisfaction  of  the  debt. 

There  is  perhaps  no  species  of  ownership  known  to 
the  law  which  is  more  complex,  or  which  has  given 
rise  to  more  diversity  of  opinion,  and  even  conflict  in 
decisions,  than  that  which  has  sprung  from  the  mort- 
gage of  real  property.  By  the  common  law,  if  the 
mortgagor  paid  the  money  at  the  time  specified  in  the 
mortgage,  the  estate  of  the  mortgagee,  by  reason  of 
the  performance  of  the  condition  therein,  at  once  de- 
termined, and  was  forever  gone,  and  the  mortgagor, 
by  mere  operation  of  law,  was  remitted  to  his  former 
estate.  On  the  other  hand,  if  the  mortgagor  failed  to 
pay  on  the  day  named,  the  title  of  the  mortgagee  be- 
came absolute,  and  the  mortgagor  ceased  to  have  any 
interest  whatever  in  the  mortgaged  premises.  By  the 
execution  of  the  mortgage, the  entire  legal  estate  passed 
to  the  mortgagee,  and  unless  it  was  expressly  pro- 
vided that  the  mortgagor  should  retain  possession  till 
default  in  payment,  the  mortgagee  might  maintain 
ejectment  as  well  before  as  after  default.  This  is  the 
view  taken  by  the  common-law  courts  of  England,  and 
which  has  obtained,  with  certain  limitations,  in  most 
of  the  States  of  the  Union,  including  our  own,  lu 
which  the  common-law  system  prevails.  In  Carroll  v. 
Bottance,  26  lU.  9,  which  was  ejectment  by  the  mort- 
gagee against  the  assignee  of  the  mortgagor,  to  re- 
cover the  mortgaged  premises,  this  court  thus  states 
the  English  rule  on  the  subject :  *'  In  England,  and  in 
many  of  the  American  States,  it  is  understood  that 
the  ordinary  mortgage  deed  conveys  the  fee  in  the 
land  to  the  mortgagee,  and  under  It  he  may  oust  the 
mortgagor  immediately  on  the  execution  and  delivery 
of  the  mortgage,  without  waiting  for  the  period  fixed 
for  the  performance  of  the  condition  [citing  Coote 
Mortg.  839;  BlaUuy  v.  Bearce,  2  Qreenl.  Ev.  188; 
Brown  y.  Cram,  1  N.  H.  169;  Hobart  v.  Sanborn,  18  id. 
226;  Paper  MiUay,  Ames,  8  Meto.  1].  And  this  right 
is  fully  recognized  by  courts  of  equity,  although  liable 
to  be  defeated  at  any  moment  in  those  courts  by  the 
payment  of  the  debt.'* 

Again  In  Nelson  v.  Pinegar,  80  III.  481,  which  was  a 
bill  by  mortgagee  to  restrain  waste,  it  is  said:  **The 
complainant,  as  mortgagee  of  the  land,  was  the  owner 
in  fee  as  against  the  mortgagor  and  all  claiming  under 
him.  He  had  the  jus  in  re,  as  well  as  ad  rem,  and  be- 
ing so,  is  entitled  to  all  the  rights  and  remedies  which 
the  law  gives  to  such  an  owner.''  So  In  Oldham  v. 
Pflegar,  84  111.  102,  which  was  ejectment  by  the  heirs 
of  the  mortgagor  against  the  grantee  of  the  mortga* 
gor,  this  court,  in  holding  the  action  could  not  be 
maintained,  said :  **  Cinder  the  rulings  of  this  court, 
the  mortgagee  Is  held,  as  in  England,  in  law  the  owner 
of  the  fee,  having  the  jus  in  re  as  weU>,as  the  jus  ad 
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rtm,''  In  FitiUm  y,  Clark,  US  111.  82.  the  same  doc- 
trine is  annoQDoed,  and  the  oases  above  cited  are  re- 
ferred to  with  approval.  Taylor  v.  Adama,  115  111. 
670.  Courts  of  eqaitj  however  from  a  very  earlj  pe- 
riod took  a  widelj  different  view  of  the  matter.  They 
looked  apon  the  forfeiture  of  the  estate  at  law  be- 
cause of  non-payment  on  the  very  day  fixed  by  the 
mortgagee,  as  In  the  nature  of  a  penalty,  and  as  in 
other  cases  of  penalties,  gave  relief  accordingly.  This 
was  done  by  allowing  the  mortgagor  to  redeem  the 
laud  on  equitable  terms  at  any  time  before  the  right 
to  do  so  was  barred  by  foreclosure.  The  right  to  thus 
redeem  after  the  estate  had  become  absolute  at  law  in 
the  mortgagee  was  called  the  **  equity  of  redemption," 
and  has  continued  to  be  so  called  to  the  present  time. 
These  courts,  looking  at  the  substance  of  the  transac- 
tion, rather  than  its  form,  and  with  a  view  of  giving 
effect  to  the  real  intentions  of  the  parties,  held  that 
the  mortgage  was  a  mere  security  for  the  payment  of 
the  debt ;  that  the  mortgagor  was  the  real  beneficial 
owner  of  the  laud,  subject  to  the  incumbrance  of  the 
mortgage ;  that  the  interest  of  the  mortgagee  was  sim- 
ply a  lien  and  incumbrance  upon  the  land  rather  than 
an  estate  in  it.  In  short  the  positions  of  mortgagor 
and  mortgagee  were  substantiidly  reversed  In  the  view 
taken  by  courts  of  equity. 

These  two  systems  grew  up  side  by  cide,  and  were 
maintained  for  centuries  without  conflict  or  even  fric- 
tion between  the  law  and  equity  tribunals  by  which 
they  were  respectively  administered.  The  equity 
courts  did  not  attempt  to  control  the  law  courts,  or 
even  question  the  legal  doctrines  which  they  an- 
nounced. On  the  contrary,  their  force  and  validity 
were  often  recognized  in  the  relief  granted.  Thus 
equity  courts,  in  allowing  a  redemption  after  a  for- 
feiture of  the  legal  estate,  uniformly  required  the 
mortgagee  to  reconvey  to  the  mortgagor,  which  was  of 
course  necessary  to  make  his  title  available  in  a  court 
of  law.  In  maintaining  these  two  systems  and  theo- 
ries in  England,  there  was  none  of  that  confusion  and 
conflict  which  we  encounter  In  the  decisions  in  the 
courts  of  this  country ;  resulting  chiefly  from  a  fail- 
ure to  keep  in  mind  the  distinction  between  courts  of 
law  and  equity,  and  the  rules  and  principles  applica- 
ble to  them  respectively.  The  courts  there,  by  ob- 
serving these  things,  kept  the  two  systems  intact,  and 
in  this  condition  they  were  transplanted  to  tbis]coun- 
tiy,  and  became  a  part  of  our  own  system  of  law.  But 
other  causes  have  contributed  to  destroy  that  cer- 
tainty and  uniformity  which  formerly  prevailed  with 
us.  Chiefly  among  these  causes  may  be  mentioned 
the  statutory  changes  in  the  law  in  many  of  the  States, 
and  the  failure  of  the  courts  and  authors  to  note 
those  changes  in  their  expositions  of  the  law  of  such 
States.  Perhaps  another  fruitful  source  of  confusion 
on  this  subject  Is  the  fact  that  in  many  of  the  States 
the  common-law  forms  of  action  have  been  abolished 
by  statute,  and  instead  of  them  a  single  statutory 
form  of  action  has  been  adopted,  in  which  legal  and 
equitable  rights  are  administered  at  the  same  time, 
and  by  the  same  tribunal.  Yet  the  distinction  be- 
tween legal  and  equitable  rights  is  still  preserved,  so 
that  although  the  action  In  theory  Is  one  at  law.  It  is 
nevertheless  subject  to  be  defeated  by  a  purely  equit- 
able defense.  Under  the  influence  of  these  statutory 
enactments  and  radical  changes  in  legal  procedure,  by 
which  legal  and  equitable  rights  are  given  effect  and 
enforced  in  the  same  suit,  the  equitable  theory  of  a 
mortgage  has  in  many  of  these  States  entirely  super- 
seded the  legal  one.  Thus  in  New  York  it  is  said,  in 
the  case  of  Trustees,  etc.,  v.Wheeler,  61 N.  T.  88,  "that 
a  mortgage  is  a  mere  chose  in  action.  It  gives  no  le- 
gal estate  It  the  land,  but  is  simply  alien  thereon ;  the 
mortgagor  remaining  both  the  legal  and  equitable 
owner  of  the  fee.''    Following  this  doctrine  to  its  log- 


ical results,  it  is  held  by  the  courts  of  that  State  that 
ejectment  under  the  Code  will  not  be  at  the  suit  of  the 
mortgagee  against  the  owner  of  the  equity  of  redemp- 
tion. Murray  v.  Walker,  81  N.  Y.  899.  In  strict  con- 
formity with  the  theory  that  the  mortgagee  has  no  es- 
tate in  thelaud,  but  a  mere  lieu  as  security  for  his 
debt,  the  courts  of  New  York,  and  others  taking  the 
same  view,  hold  that  a  conveyance'  by  the  mortgagee 
before  foreclosure,  without  an  assignment  of  the  debt, 
is  in  law  a  nullity.  Jackson  v.  Curtis,  19  Johns.  825: 
WUsonv.  Troup,  2  Cow.  231;  Jackeon  v.  WiUard,  4 
Johns.  41.  And  this  court  seems  to  have  recognized 
the  same  rule  as  obtaining  In  this  State,  in  Delatio  v. 
Bennett,  90  111.  588. 

The  New  York  cases  just  cited,  and  all  others  tak- 
ing the  same  view,  are  clearly  inconsistent  with  the 
whole  current  of  our  decisions  on  the  subject,  as  is 
abundantly  shown  by  the  authorities  already  clted.The 
doctrine  would  seem  to  be  fundamental  that  If  one  sui 
iuris, having  the  legal  title  to  land, intentionally  delivers 
to  another  a  deed  therefor,  containing  apt  words  of 
conveyance,  the  title  at  law,  at  least,  will  pass  to  the 
grantee;  but  for  what  purposes  or  uses  the  grantee 
will  hold  it,  or  to  what  extent  he  will  be  able  to  en- 
force it,  will  depend  upon  circumstances.  If  the 
mortgagee  conveys  the  land  without  assigning  the 
debt  to  the  grantee,  the  latter  would  hold  the  legal 
title  as  trustee  for  the  holder  of  the  mortgage  debt. 
Sanger  v.  Bancroft,  12  Gray,  887 ;  Barnard  v.  Eaton,  2 
Cush.  804;  Jackson  v.  WUlard,  4  Johns.  40.  It  is  true 
the  interest  which  passes  is  of  no  appreciable  value  to 
the  grantee.  Thus  in  the  case  last  cited.  Chancellor 
Kent,  in  speaking  of  it,  says :  *'The  mortgage  inter- 
est, as  distinct  from  the  debt,  is  not  a  fit  subject  of 
assignment.  It  has  no  determinate  value.  If  it  should 
be  assigned,  the  assignee  must  hold  the  interest  at  the 
will  and  disposal  of  the  creditor  who  holds  the  bond." 
In  Wait's  Actions  and  Defenses  (vol.  4,  p.  566)  the  rule 
is  thus  stated :  **  By  the  common  law  a  mortgagee  in 
fee  of  land  Is  considered  as  absolutely  entitled  to  the 
estate,  which  he  may  devise  or  transmit  by  descent  to 
his  heirs."  In  conformity  with  this  view,  Poroeroy, 
in  his  work  on  Equity  Jurisprudence  (vol.  8,  p.  150), 
In  treating  of  this  subject,  says :  **  In  law,  the  mort- 
gagee may  convey  the  land  iuself  by  deed,  or  devise 
it  by  will,  and  on  his  death  intestate  It  will  descend 
to  his  heirs.  In  equity,  his  interest  is  a  mere  thing  in 
action,  assignable  as  such,  and  a  deed  by  him  would 
operate  merely  as  tm  assignment  of  the  mortgage ; 
and  In  administering  the  estate  of  a  deceased  mortga- 
gee a  court  of  equity  treats  the  mortgage  as  personal 
assets,  to  be  dealt  with  by  the  executor  or  adminis- 
trator." We  have  already  seen  that  under  the  decis- 
ions of  this  court,  and  by  the  general  current  of  au- 
thority, a  mortgage  is  not  assignable  at  law  by  mere 
Indorsement,  as  in  the  case  of  commercial  paper.  But 
on  the  other  hand,  the  estate  and  interest  of  the  mort- 
gagee may  be  conveyed  to  the  holder  of  the  indebt- 
edness, or  even  of  a  third  party,  a  deed  with  apt  words 
of  conveyance ;  and  the  fact  that  It  Is  in  form  an  as- 
signment will  make  no  diflbreuce.  2  Washb.  Real 
Prop.  115,  116.  Such  an  assignee,  If  owner  of  the 
mortgage  Indebtedness,  might  no  doubt  maintain 
ejectment  in  his  own  name  for  his  own  use.  Or  the 
action  might  be  brought  in  his  name  for  the  use  of  a 
third  party  owning  the  Indebtedness.  Kilgour  v. 
Oockley,  83  III.  109.  So  In  this  case,  if  the  action  had 
been  brought  in  the  name  of  Kearns'  heirs  for  the  use 
of  Hlnkley,  no  reason  is  perceived  why  the  action 
might  not  be  maintained. 

It  must  not  be  concluded,  from  what  we  ha?e  said, 
that  the  dual  system  respecting  mortgages,  as  above 
explalned,exi8ts  In  this  State  precisely  as  it  did  in  Eng- 
land prior  to  its  adoption  in  this  country,  for  such  is 
not  the  case.  It  is  a  conceded  faotiliBt  the  equitable 
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theory  of  a  mortgage  has,  iu  process  of  time,  made  iu 
this  State,  as  in  others,  material  enoroaohmeuts  upon 
the  legal  theory  which  are  now  fully  recognized  in 
courts  of  law.  Thus  it  is  now  the  settled  law  that  the 
mortgagor  or  his  assignee  is  the  legal  owner  of  the 
mortgaged  estate,  as  against  all  persons  except  the 
mortgagee  or  his  assigns.  Hall  v.  Lauce,  25  111.  277; 
Emory  v.  Keighan,  88  id.  482.  As  a  result  of  this  doc- 
trine, it  follows  that  in  ejectment  by  the  mortgagor 
against  a  third  party,  the  defendant  cannot  defeat  the 
action  by  showing  an  outstanding  title  in  the  mortga- 
gee. HaU  ▼.  Lanct,  sxvpra.  So  too  courts  of  law  now 
regard  the  title  of  a  mortgagee  in  fee  in  the  nature  of 
a  base  or  determinable  fee.  The  term  of  its  existence 
is  measured  by  that  of  the  mortgage  debt.  When  the 
latter  is  paid  off,  or  becomes  barred  by  the  statute  of 
limitations,  the  mortgagee's  title  ii  extinguished  by 
operation  of  law.  Pollock  v.  MaUon^  41  IU.  616;  Har* 
ria  Y.  MUla,  28  id.  44;  Oibaon  t.  Reea,  60  id.  883. 
Hence  the  rule  is  well  established  at  law,  as  it  is  in 
equity,  that  the  debt  is  the  principal  thing,  and  the 
mortgage  an  incident.  So  also  while  it  is  indispensa- 
ble in  all  cases  to  a  recovery  iu  ejectment  that  the 
plaintiff  show  in  himself  the  legal  title  to  the  prop- 
erty as  set  forth  in  the  declaration,  except  where  the 
defendant  is  estopped  from  denying  it,  yet  it  does  uoc 
follow  that  because  one  has  such  title  he  may  under 
all  circumstances  maintain  the  action,  and  this  is  par- 
ticularly so  in  respect  to  a  mortgage  title.  Such  title 
exists  for  the  benefit  of  the  holder  of  the  mortgage  in- 
debtedness, and  it  can  only  be  enforced  by  an  action 
in  furtherance  of  his  interests ;  that  is,  as  a  means  of 
coercing  payment.  If  the  mortgagee  therefore  should 
for  a  valuable  consideration,  assign  the  mortgage  in- 
debtedness to  a  third  party,  and  the  latter,  after  de- 
fault in  payment,  should  take  possession  of  the  mort- 
gaged premises,  ejectment  would  not  lie  against  him, 
at  the  suit  of  the  mortgagee,  although  the  legal  title 
would  be  in  the  latter,  for  the  reason  it  would  not  bo 
in  the  interest  of  the  owner  of  the  indebtedness.  In 
short,  it  la  a  well-settled  principle  that  one  having  a 
mere  naked  legal  title  to  land  in  which  he  has  no  inter- 
est, and  in  respect  to  which  he  has  no  duty  to  perform, 
cannot  maintain  ejectment  against  the  eauitable 
owner,  or  any  one  having  an  equitable  interest 
therein,  with  a  present  right  of  possession.  This  case, 
with  a  slight  change  of  the  circumstances,  would  af- 
ford an  excellent  illustration  of  the  principle.  Sup- 
pose the  present  plaintiff  had  obtained  possession  under 
his  equitable  title  to  the  note  and  mortgage,  and  the 
heirs  of  Kearns,  who  had  the  legal  title,  had  brought 
ejectment  against  him,  the  action  clearly  could  not 
have  been  maintained,  for  the  reasons  we  have  just 
stated.  But  it  does  not  follow,  because  such  an  ac- 
tion would  not  lie  against  him,  that  he  could,  upon  a 
mere  equitable  title,  maintain  the  action  against 
others.  CoUreU  v.  Adams,  2  Biss.  351-363;  9  Myers 
Fed.  Dec.  240.  The  question  in  that  case  was  almost 
identical  with  the  question  in  this,  and  the  court 
reached  the  same  conclusion  we  have.  See  also^i^er 
V.  Hadduok,  31  III.  439. 

For  the  reasons  stated,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

AtTAOHMBNT—PCTBLICATION  of  8irMH0N&— appear- 
ANOB— DiscoNTiKUARCS.— An  attachment  is  not  void, 
when  in  the  proceedings  a  publication  of  summons 
was  ordered  commenced,  pending  which  the  defend- 
ant entered  an  appearance,  and  consented  that  fur- 
ther publication  cease,  and  judgment  be   entered 


against  him.    Feb.  10, 1888.    TtiUer  v.  Beck;  Pierce  v. 
Beck.    Opinion  by  Finch,  J. 

CANAI^  —  NEQLIQBNCE      IN      MANAGEMENT  —  UA- 
BILITY     OF    STATE  —  CONTRIBUTOBY    NEGLIOENCB.— 

The  state  built  a  swing-bridge  upon  its  own  land  to 
carry  a  tow-path  across  a  channel  connecting  a  State 
canal  with  an  adjunct  thereof  for  the  use  of  persons 
navigating  the  canals.  The  bridge  was  frequently  re- 
quired to  be  swung  open  to  allow  the  passage  of  boats. 
A  ferry  company  had  for  some  years  used  a  landing 
place  on  the  premises  of  the  State  near  the  bridge, 
though  it  did  not  appear  that  it  had  received  per- 
mission to  do  so,  and  people  had  been  accustomed  to 
use  the  bridge  in  going  to  and  from  the  ferry.  The 
ferry  company  also  had  a  bridge  across  the  ohanneL 
While  proceeding  to  the  ferry,  in  the  evening,  Intea* 
tate  walked  from  the  abutment  into  the  channel  and 
was  drowned,  the  bridge  having  been  pushed  from  iu 
place  by  the  pressure  of  a  canal  boat.  By  Laws  of 
1870,  chap.  321,  the  State  is  liable  for  negligence  in  the 
management  of  the  canals  where  the  facts  would  es- 
tablish a  liability  against  an  individual.  Held,  that 
the  State  owed  no  duty  to  the  public  to  keep  the 
bridge  in  repair,  and  plaintiff  could  not  recover.  Iu 
Nicholson  v.  Railway  Co.,  41  N.  Y.  529,  it  was  said 
that  *'  negligence  consists  in  the  commission  of  some 
lawful  act  in  a  careless  manner,  or  in  the  omission  to 
perform  some  legal  duty  to  the  injury  of  another.  It 
is  essential  in  the  latter  case  to  establish  that  the  de- 
fendant owed  at  that  time  some  specific,  clear,  legal 
duty  to  the  plaintiff  or  the  party  injured."  The  re- 
marks of  Judge  Earl  in  the  same  case  are  quite  perti- 
nent to  the  question  here.  He  says :  '*  It  cannot  be 
doubted  from  the  evidence  that  he  (the  deceased)  had 
an  implied  license  to  cross  at  that  point,  and  hence 
that  he  was  lawfully  there.  He  was  not  there  by  in- 
vitation of  the  defendant,  nor  In  the  business  of  the 
defendant,  but  for  his  own  purpose,  on  his  way  home. 
While  he  was  lawfully  there,  he  had  no  right,  as 
against  the  defendant,  to  be  there.  It  could  at  any 
time  have  revoked  the  license,  and  then  he  could  not 
have  crossed  at  that  point  without  being  a  trespasser. 
The  cars  were  lawfully  upon  the  branch  track,  and 
the  defendant  had  the  right  to  have  them  there.  The 
defendant  owed  the  intestate  no  active  duty.  It 
owed  him  no  duty  whatever,  except  such  as  every 
citizen  owes  another.  It  had  no  right  intentionally  to 
injure  him,  and  would  be  liable  if  it  needlessly  or 
carelessly  injured  him  while  performing  its  own  busi- 
ness. It  owed  him  a  duty  to  abstain  from  injuring 
him,  either  intentionally  or  carelessly,  but  it  did  not 
owe  him  the  duty  of  active  vigilance  to  see  that  he 
was  not  injured  while  upon  its  land  merely  by  per- 
mission, for  his  own  convenience."  The  learned  judge 
refers  to  and  comments  upon  the  oases  of  Gautret  v. 
Egerton,  L.  R.,  2  C.  P.  871:  Sonthoote  v.  Stanlev,  1 
Hurl.  &N.  246;  Hounsell  v.  Smyth,  97  E.  C.  L.  729, 
and  Smith  v.  Docks  Co.,  L.  R.,  8  C  P.  328,  which  are 
particularly  applicable  to  the  question  under  dis- 
cussion here.  It  was  said  by  Judge  Andrews,  in  Lar- 
more  v.  Iron  Co.,  101 N.  T.  394,  that  "  there  is  no  neg- 
ligence, in  a  legal  sense,  which  can  give  a  right  of 
action,  unless  there  is  a  violation  of  a  legal  duty  to 
exercise  care.  The  duty  may  exist  as  to  some  per- 
sons and  not  as  to  others,  depending  upon  peculiar 
relations  and  circumstances.'*  The  State  had  erected 
a  bridge  which  was  sufficient  and  safe,  so  far  as  ap- 
pears, for  the  purposes  for  which  It  was  intended.  It 
had  upon  this  occasion  left  it,  at  the  close  of  the  day, 
in  the  situation  In  which  It  had  been  usual  and  cus- 
tomary to  leave  it ;  and  it  had  been  displaced,  leaving 
the  situation  dangerous  to  careless  and  inattentive 
persons,  by  the  wrongful  act  of  a  stranger.  We  can 
see  in  this  no  violation  of  duty  on  the  part  of  the 
Digitized  b. 
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State.  It  owed  do  datj  to  the  pablio  to  build  this  bridge, 
to  keep  it  ia  repair,  or  to  rebuild  it  in  the  event  of  its 
destmotiou.  It  could  keep  it  up  or  let  it  decay,  at  ite 
own  pleasure,  and  made  itself  liable  to  no  one  in 
either  event,  except  perhaps  to  persons  navigating  its 
canals  by  its  inTltation.  The  whole  claim  of  the  ap- 
pellant rests  upon  the  assumption  that  the  State  owed 
a  duty  to  all  persons  using  its  tow-path  for  their  own 
purposes,  whether  with  or  without  license  or  permis- 
sion, to  keep  it  in  such  repair  as  to  make  passage  over 
it  safe  and  secure  at  all  times,  both  day  and  night. 
We  do  not  think  that  such  a  claim  is  tenable.  The 
State  had  simply  built  a  tow-path  and  bridge  upon  its 
own  land  for  the  use  of  persons  navigating  its  canals. 
It  had  raised  no  structure  which  was  not  necessary 
for  this  purpose,  and  the  purpose  of  the  bridge  was 
obvious,  from  its  location  and  connection  with  the 
tow-path,  to  all  persons  who  came  in  its  vicinity.  No 
enticement  or  allurement  to  people  generally  to  pass 
over  the  bridge  was  held  out,  except  such  as  any  bridge 
upon  private  lands  holds  out;  and  no  one  had  a  right 
to  suppose,  from  the  mere  existence  of  a  tow-path 
bridge,  that  the  State  undertook  the  duty  of  keeping 
it  in  place  at  all  times  for  the  use  of  the  general  pub- 
lic. Indeed  the  statutes  of  the  State  make  it  a  misde- 
meanor for  citizens,  other  than  those  navigating  the 
canals,  to  use  its  tow-path  for  the  passage  over  them 
of  horses,  cattle,  or  other  live  animals  (1  Rev.  Stas., 
[7th  ed.]  607,  §  181),  and  every  citizen  had  notice  that 
the  State  was  jealous  of  the  use  of  its  canal  property, 
except  for  the  purposes  of  canal  navigation.  What 
obligations  the  feny  company  assumed  by  building 
its  ferry-house  on  state  lands,  and  the  sidewalk  from 
it  to  the  bridge  over  the  channel,  it  is  unnecessary  to 
discuss,  but  it  is  quite  certain  that  it  did  not  thereby 
impose  any  duty  on  the  State  toward  the  public 
using  such  ferry  to  facilitate  or  render  safe  the  pass- 
age to  it.  The  consideration  of  this  branch  of  the 
case  may  be  concluded  by  an  extract  from  the  opinion 
of  Judge  Andrews  in  Larmore  t.  Iron  Co.,  aupra, 
which  is  directly  in  point  upon  the  question  involved 
here:  **  The  duty  of  keeping  premises  in  a  safe  condi- 
tion, even  as  against  a  mere  licensee,  may  also  arise 
where  affirmative  negligence  in  the  management  of 
the  property  or  business  of  the  owner  would  be  likely 
to  subject  persons  exercising  the  privilege  theretofore 
permitted  and  enjoyed  to  great  danger.  The  case  of 
ronning  a  locomotive  without  warning  over  a  path 
across  the  railroad,  which  had  been  generally  used  by 
the  public  without  objection,  furnishes  an  example. 
Barry  ▼.  Railroad  Co.,  92  N.  T.  289;  Beck  v.  Carter, 
68  id.  288.  The  cases  referred  to  proceed  upon  definite 
and  intelliglbie  grounds,  the  justice  of  which  cannot 
reasonably  be  controverted.  But  in  the  case  before 
us  there  were  no  circumstances  creating  a  duty  on  the 
part  of  the  defendant  to  the  plaintiff  to  keep  the 
whimsey  in  repair,  and  consequently  no  obligation 
to  remunerate  the  latter  for  hitf  injury.  The  ma- 
chine was  not  intrinsically  dangerous;  the  plaintiff 
was  a  mere  licensee;  the  negligence,  if  any,  was 
passive  and  not  active — of  omission  and  not  of 
commission."  In  attempting  to  cross  a  stream 
in  the  evening,  by  means  of  a  swing-bridge,  intes- 
tate fell  into  the  stream  and  was  drowned,  the 
bridge  having  been  pushed  from  its  position  by  a  boat 
so  that  it  was  connected  with  the  path  by  but  four 
feet  of  Its  width.  The  evidence  tended  to  show  that 
there  was  a  light  on  the  bridge,  and  five  or  six  others 
within  from  60  to  160  feet.  The  bridge  was  frequently 
opened  in  this  manner,  as  well  as  for  the  passage  of 
boatsw  Intestate  had  frequently  crossed  the  bridge, 
and  was  familiar  with  the  surroundings.  Held,  that 
the  evidence  tended  to  support  the  charge  of  con- 
tribatoiy  negligence,  Jan.  17, 1888.  i^lUtorf  v.  State. 
Opinion  by  Roger,  C.  J. 


CARBIKR9— COMMON  CABRIEB8  OF  600D&— DBSTRUO- 
TION  or  PBOPSBTT  BT  FIBB— NBOLIQENGK—QnESTION 

FOR  jnBT.'(l)  In  an  action  against  a  railroad  com- 
pany for  property  destroyed  by  fire  while  in  a  car 
alongside  of  a  warehouse  which  was  burned,  the  evi- 
dence of  plaintiff  tended  to  show  that  the  warehouse 
was  fired  by  sparks  from  an  east-bound  train.  De- 
fendant gave  no  evidence  in  regard  to  the  east-bound 
engine,  but  showed  that  the  engine  on  a  west-bound 
train,  which  passed  the  warehouse  about  the  same 
time,  was  in  perfect  condition,  and  would  not ^  emit 
sparks.  Held,  that  the  case  should  have  been  left  to 
the  jury,  as  they  might  reasonably  infer  that  the  fire 
was  due  to  the  defective  condition  of  the  east-bound 
engine.  (2)  The  evidence  showed  that  the  freight- 
house  was  a  wooden  building,  standing  close  to  the 
track,  with  a  shingle  roof,  covered  with  moss;  that 
the  roof  had  frequently  before  this  occasion  taken  fire 
from  sparks  from  passing  engines,  which  was  known 
to  defendant,  and  that  a  high  wind  was  blowing  at 
the  time,  and  the  car  containing  plaintiff's  goods  was 
left  standing  directly  in  the  path  of  the  fiames.  Held, 
that  the  case  should  have  been  left  to  the  jury  to  de- 
termine whether  defendant  exercised  proper  care  in 
leaving  the  car  exposed  to  the  hazard.  Jan.  17,  1888. 
Tanner  v.  ^eto  York  Cent.  A  H.  R.  R.  Co.  Opinion 
by  Andrews,  J. 

OF    OOODS— LOSS—LIMITATION    IN   OONTBAOT 

—BURDEN  OF  PROOF--8TATUTB  FROHIBITINO  LIMI- 
TATIONS— KXTBA-TKRRITORIAL  EFFBOT— STIPULATED 
STTBROOATION    TO    INSURANOB— RIGHTS    OF    INSURER. 

—(1)  Where  cotton  is  shipped  under  a  bill  of  lading 
exempting  the  carrier  from  responsibility  for  loss  or 
damage  from  *'  fire,  unless  the  same  be  proved  to 
have  occurred  from  the  fraud  or  gross  negligence  of 
the  company  or  companies,  their  agents  or  servants,** 
and  the  cotton  Is  destroyed  by  fire,  the  burden  is  upon 
the  plaintiff  to  establish  that  the  fire  was  occasioned  and 
the  cotton  destroyed,  by  the  carrier's  fraud  or  gross 
negligence.  Lamb  v.  Railroad  Co.,  46  N.  Y.  271;  Coch- 
ran V.  Dlnsmore,  49  Id.  249;  Insurance  Co.  v.  Railroad 
Co.,  72  Id.  90.  ^2)  A  South  Carolina  statute,  provid- 
ing that  no  special  contract  shall  "  limit  or  affect  the 
liability  at  common  law  of  any  railroad  company 
within  this  State,  for  or  in  respect  of  any  goods  to  be 
carried  and  conveyed  by  them,'*  has  no  application  to 
a  corporation  organized  under  the  laws  of  another 
State,  and  such  a  corporation  may  lawfully  make  a 
contract  in  South  Carolina,  limiting  Its  liability  for 
goods  delivered  to  It  In  another  State  for  transporta- 
tion over  its  road  in  such  State.  (3)  The  bill  of  lading 
provided  that  in  case  of  loss  or  damage  during  trans- 
portation, whereby  any  legal  liability  should  be  in- 
curred, the  company  incurring  such  liability  **  shall 
have  the  benefit  of  any  insurance  which  may  have 
been  effected  upon  or  on  account  of  said  cotton.**  The 
cotton  was  Insured,  and  on  Its  destruction  by  fire, 
while  on  defendant's  wharf,  the  insurance  com- 
pany paid  the  loss  to  the  owners,  and  took 
an  assignment  of  their  claim  against  defendant. 
Held,  that  there  was  no  subrogation,  and  by  the  pay- 
ment to  the  assured  the  defendant  was,  under  the 
terms  of  the  bill  of  lading,  relieved  from  any  liabil- 
ity. It  Is  true  that  by  a  general  rule  of  equity,  where 
goods  are  totally  lost  by  perils  insured  against,  the  in- 
surer, upon  payment  of  the  loss,  becomes  subrogated 
to  all  the  assured's  rights  of  action  against  third  per- 
sons who  have  caused  or  are  responsible  for  the  loss ; 
and  the  insurer  has  this  right  of  subrogation  without 
any  express  stipulation  to  that  effect  In  the  policy.  It 
grows  out  of  the  very  nature  of  the  contract  of  insur- 
ance as  a  contract  of  indemnity.  Insurance  Co.  v. 
Railway  Co.,  73  N.  Y.  899;  Insurance  Co.  v.  Transpor- 
tation Co.,  117  IT.  S.  312.    But  this  right  of  subroga- 
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tion  is  a  derirative  one,  and  comes  solelj  from  the  as- 
sured, and  can  only  be  enforced  in  his  ri^ht.  If  the 
assured  has  no  right  which  he  can  transfer  to  the  in- 
surer, then  the  insurer  can  have  no  subrogation,  and 
cannot  take  the  place  of  the  assured  for  the  purpose 
of  enforcing  the  liability  of  the  wrong-doer  for  the 
loss.  Here  by  the  express  contract  between  the  as- 
sured owners  and  the  railroad  company,  it  was  to 
have  the  benefit  of  the  insurance,  and  thus  it  was  en- 
titled to  the  insurance  for  its  indemnity;  and  when 
the  insurance  company  paid  the  entire  loss  sustained 
by  the  fire  to  the  assured,  by  the  very  terms  of  the 
contract  it  relieved  the  defendant  of  any  liability 
therefor.  If  the  insurance  company  had  not  paid  the 
loss  to  the  assured,  upon  payment  of  the  loss  by  the 
defendant  it  would  have  been  entitled  to  be  subro- 
gated to  the  rights  of  the  assured,  and  to  the  full 
benefit  of  the  policy  which  the  assured  had  taken.  A 
further  discussion  of  this  point  is  unnecessary, as  it  is 
fully  covered  by  the  decision  in  Insurance  Co.  ▼.  Rail- 
way Co..  8upra,  where  the  precise  question  was  in- 
volved. Feb.  10, 1888.  Piatt  v.  Richmond,  F.  R,  &  C. 
R,  Co,    Opinion  by  Earl,  J. 

Corporations  —  manufacturino  companies  — 
vailurb  to  file  annual  report— personal  lia- 
bility op  trustees— judgment  for  costs.— the 
Kew  York  General  Manufacturing  Act  of  1848,  S  12, 
as  amended  by  the  Laws  of  1875,  chap.  510,  provides 
that  every  such  company  shall,  within  twenty  days 
from  the  first  day  of  January  in  each  year,  *  *  * 
make  a  report  of  its  assets  and  liabilities ;  *  *  * 
and  if  any  such  company  shall  fail  so  to  do,  all  the  trus- 
tees shall  be  held  jointly  and  severally  liable  for  the 
debts  then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  is  made.  Htld,  that  a  judg- 
ment for  costs  against  a  company  who  has  violated 
the  provisions  of  this  section  is  a  debt  for  which  a 
trustee  may  be  rendered  personally  liable.  It  is  true 
it  was  not  a  debt  existing  antecedently  to  the  judg- 
ment; but  it  was  a  debt  created  by  the  judgment 
itself,  and  as  It  was  a  debt  against  the  corporation 
which  it  was  bound  to  pay,  it  could  be  enforced 
against  the  defendant.  It  may  be  that  the  judgment 
is  not  conclusive  as  against  the  defendant,  and  it  is 
undoubtedly  open  to  him  to  show  that  the  recovery 
was  either  collusive  or  fraudulent.  But  it  is  a  debt 
created  by  the  judgment  itself.  It  is  proved  by  the 
production  of  the  judgment,  and  that  is  at  least  prima 
fade  evidence  of  its  existence.  It  is  unlike  ^the  case 
of  Miller  v.  White,  50  N.  T.  137,  where  the  judgment 
was  upon  a  debt  antecedently  existing,  in  which  case 
it  was  held  that  the  judgment  was  neither  conclusive 
nor  prima /acie  evidence  of  the  debt,  and  that  it  was 
the  duty  of  the  plaintiff  to  prove  and  establish  his 
debt  independently  of  the  judgment.  The  reason 
upon  which  that  decision  Is  based  can  have  no  appli- 
cation to  a  case  like  this,  where  there  was  no  liability 
on  the  part  of  the  company  to  pay  the  costs  antece- 
dently to  or  independently  of  the  judgment.  We  have 
carefully  examined  all  the  authorities  to  which  our 
attention  is  called,  and  we  find  none  of  them  in  con- 
flict with  the  views  here  expressed.  We  have  not 
overlooked  the  clause  which  follows  the  words  '*  debts 
of  the  company  then  existing,'*  to-wlt,  "and  for  all 
that  shall  be  contracted  before  such  report  shall  be 
made.*'  The  claim  on  the  part  of  the  defendant  that 
these  words  limit  the  meaning  of  the  former  words  to 
such  debts  of  a  corporation  as  are  voluntarily  con- 
tracted, we  do  not  deem  to  be  well  founded.  The 
word  "contracted"  here  means  the  same  as  "in- 
curred," and  includes  every  debt  for  which  the  corpo- 
ration becomes  bound.  There  is  no  apparent  reason 
for  any  discrimination  as  to  the  kind  of  debts,  and 
we  do  not  think  any  was  intended.  Jan.  24, 1888. 
AUm  V.  Clark.    Opinion  by  Earl,  J. 


Costs— REVERSAL  of  order  dirbctinq  payment— 
JURISDICTION  OF  APPELLATE  COURT.— Upon  a  rever- 
sal of  an  order  awarding  costs  to  defendant's  attor- 
ney, the  appellate  court  may  direct  a  return  of  the 
costs  paid  under  the  order,  where  the  attorney  still 
has  the  money  In  his  possession,  and  has  promised  to 
repay  it,  although  the  payment  to  him  was  made  by 
the  plaintiffs  attorney,  and  not  by  the  plaintiff  him- 
self. It  has  been  the  uniform  practice  of  the  courts  to 
execute  summary  jurisdiction  over  the  conduct  of 
parties  and  attorneys  in  actions  pending  in  court,  and 
enforce  obedience  to  orders  and  directions  made  \>j 
it  In  the  interest  of  fair  dealing  and  honesty,  to  pro- 
tect the  rights  of  all  parties  or  persons  whose  right* 
have  been  affected  by  the  litigation.  Both  parties  and 
attorneys,  who  through  the  aid  of  the  court  have 
come  into  possession  of  property  or  money  during 
a  litigation,  which  subsequent  proceedings  in  the  ac- 
tion show  was  either  wrongfully  acquired  or  unjustlj 
retained,  may  be  compelled  to  restore  it  to  the  right- 
ful owner,  by  order  and  attachment  to  enforce  such 
restoration.  It  was  held  in  Langley  v.  Warner,  8  N.  Y. 
327,  that  where  moneys  were  collected  by  execution 
from  a  party  to  an  action,  and  were  paid  over  to  the 
attorney  of  the  party  recovering  the  judgment,  who 
had  agreed  with  such  attorney  that  he  might  retain 
and  apply  such  moneys  upon  a  previous  indebtedness 
of  the  party  to  him,  and  such  application  of  the  monej 
had  been  made,  that  no  action  arose  against  the  attor- 
ney in  favor  of  the  party  from  whom  such  moneys 
were  collected,  although  the  judgment  upon  which 
they  were  received  was  subsequently  reversed.  It 
was  said  that  the  title  to  the  moneys  collected  had 
vested  In  the  client,  and  that  he  had  In  good  faith 
paid  them  out  to  his  attorney,  and  although  the  party 
remained  liable  to  restore  them,  the  attorney  could  not 
be  subjected  to  an  action  therefor.  But  that  is  far 
from  being  this  case.  Here  the  attorney  has  received 
moneys  under  an  erroneous  order,  and  still  has  them 
in  his  hands.  Not  only  that,  but  he  has  several  times 
promised  to  repay  them.  It  would  be  a  reproach  to 
the  law  if  the  court,  knowing  that  one  of  its  officers 
had  money  in  his  hands  which  had  been  erroneously 
taken  from  a  party  to  the  action,  could  not  compel 
such  officer  to  restore  them  to  the  rightful  owner.  In 
the  case  of  Wilmerdlngs  v.  Fowler,  as  reported  in  14 
Abb.  Pr.  (N.  8.)  240,  and  subsequently  upon  reargu- 
ment  and  rehearing,  in  15  id.  86,  and  55  N.  T.  641,  it 
was  held,  as  shown  by  tke  head-note  in  55  N.  Y.,  that 
"  when  an  attorney,  without  fraud,  collects  money, 
as  attorney,  and  pays  it  over  to  his  client,  although 
the  one  paying  it  shows  that  he  is  entitled  to  have  It 
refunded,  an  order  will  not  be  granted  requiring  the 
attorney  personally  to  refund  It,  but  in  such  case 
the  fact  of  payment  over  should  be  olearlyshown.*' 
This  case  fairly  implies  that  if  the  money  had 
been  obtained  by  the  fraud  of  the  attorney,  an  or- 
der would  be  made  by  the  court  requiring  the  at- 
torney to  repay  it  regardless  of  the  fact  whether  he 
had  paid  it  to  his  client  or  not,  and  that  most  dearij 
he  would  be  required  to  repay  it  if  he  had  the  monej 
in  his  hands,  and  had  not  paid  it  over.  Jan.  17, 1888. 
Forstman  v.  SchxiUing,    Opinion  by  Ruger,  C.  J. 

Criminal  law— burglary— •*  buildino  "—vault 
IN  cembtbrt.— A  stone  vault  In  a  cemetery,  used  for 
the  interment  of  dead  bodies,  though  wholly  above 
ground,  is  not  a  "  building,**  or  "  other  erection  or  In- 
closure,"  within  the  meaning  of  the  Penal  Code  of 
New  York,  §§  498,  504,  defining  the  crime  of  burglary 
in  the  third  degree.  As  was  stated  by  Andrews,  J.,  in 
Rodgers  v.  People,  86  N.  Y.  860,  **  Burglary,  at  com- 
mon law,  is  an  offense  against  the  habitations  of  men.** 
It  may  also  be  stated  that  the  crime  of  burglary,  even 
at  common  law,  extends  to  the  felonious  breaking  and 
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enteriDg  a  oharoh.  3  Inst.  64;  1  Hale  P.  C.  556;  1 
Hftwk.  P.  Cohap.  88,  S  17;  2  Rum.  Crimes,  1  (vol.  3, 
4th  ed.) ;  Reg.  v.  Baker,  3  Cox  Crim.  Cas.  581 ;  2  Whart. 
Grim.  Law,  S  1556.  Lord  Coke  was  of  the  opiuion  that 
the  crime  oould  be  committed  in  regard  to  a  church, 
because  as  he  said,  it  was  a  mansion-house  of  the  om- 
nipotent God.  Lord  Hale  said  that  was  onlj  liord 
Coke's  quaint  way  of  putting  it,  and  that  burglary  at 
common  law  could  be  committed  by  breaking  and  en- 
tering, not  only  a  mansion-house,  but  a  church,  as  a 
church,  and  without  speaking  of  it  as  the  mansion- 
house  of  God.  It  will  be  seen  upon  examination  that 
there  were  two  exceptions  at  common  law  to  the  gen- 
eral rule  that  burglary  consisted  in  breaking  into  a 
mansion-house;  the  word  '* mansion  '*  being  synony- 
mous in  that  respect  with  dwelling-house.  Those  two 
exceptions  were— first,  in  regard  to  a  church;  and  sec- 
ond, in  regard  to  breaking  through  the  walls  or  gates 
of  a  town.  It  was  however  primarily  an  offense  com- 
mitted against  a  man's  house— his  dwelling— and  in 
the  night-time.  Section  504  says :  *'  The  term  '  build- 
ing *  as  used  in  this  chapter,  includes  a  railway  car, 
vessel,  booth,  tent,  shop,  or  other  erection  or  indos- 
ure.'*  There  is  contained  in  the  section  of  the  Code 
one  alteration  in  the  definition  of  the  crime,  as  it  is 
made  burglary  to  break  and  enter  a  building  with  in- 
tent to  commit  a  crime,  instead  of,  as  In  the  old  stat- 
ute, with  an  intent  to  commit  a  larceny  or  felony.  Ab 
section  504  does  not  say  that  the  term  '*  building " 
shall  only  include  such  structures  as  are  therein 
named,  it  is  argued  that  any  thing  which  can  possibly 
be  regarded  as  a  building,  under  the  broadest  and 
most  liberal  signification  of  that  term,  is  included 
therein,  or  at  least  within  the  expression  added  at 
theendof  the  section, ''or  other  erection  or  indos- 
nre."  If  this  be  sound,  a  most  sweeping  enlargement 
of  the  generally  accepted  idea  of  the  nature  of  the 
crime  of  burglary  is  accomplished  in  a  statute  which 
has  been  regarded  more  in  the  light  of  a  codification 
of  the  body  of  the  criminal  law  than  as  materially  al- 
tering and  enlarging  its  scope  and  nature.  We  do  not 
beliere,  in  this  instance,  that  any  such  result  was  con- 
templated by  the  Legislature.  That  section  simply 
says  that  the  term  **  building"  includes  a  ** railroad 
car,  vessel,  booth,  tent,  shop,**  etc.,  and  leaves  out 
the  words  *'  in  which  any  goods,  merchandise  or  valu- 
able thing  shall  be  kept  for  use,  sale  or  deposit.'*  This 
omission  we  do  not  regard  as  very  material  as  enlarg- 
ing in  any  way  the  definition  of  the  crime,  for  the 
specific  words  used  imply  substantially  the  same 
meaning  which  is  to  be  gathered  from  the  use  of  the 
words  which  are  omitted,  and  which  is  probably  the 
cause  of  their  omission.  The  meaning  of  the  term 
**  building"  other  than  as  including  therein  the  struc- 
tures specifically  mentioned  in  the  statute  is  still  left, 
as  we  think,  to  be  gathered  precisely  In  the  same  way 
as  it  would  have  been  if  section  504  had  not  been 
passed.  Taking  the  law  In  regard  to  burglary,  from 
the  earliest  period  of  the  common  law  where  the 
crime  is  referred  to  down  to  the  present  time,  we  feel 
quite  confident  that  not  one  case  can  be  found  where 
breaking  and  entering  such  a  structure  as  the  one  in 
question  has  been  held  to  come  within  that  crime. 
We  come  to  the  belief  that  it  is  really  nothing  more 
than  a  grave  above  ground.  The  witness  speaks  of 
these  various  compartments  as  graves.  They  are  in- 
tended solely  for  the  interment  of  dead  bodies,  and 
the  structure  itself  can  be  put  to  no  other  possible  use, 
without  altering  its  nature  and  purpose.  The  small 
room,  as  it  is  termed,  in  the  front  portion  of  the 
structure,  between  the  outside  wall  and  the  place  for 
the  deposit  of  the  coffins,  is  used  for  nothing.  No 
service  of  a  religious  nature  could  be  carried  on  there, 
and  language  could  not  be  tortured  into  calling  that 
place  a  church  or  a  place  for  religious  worship.    If  in- 


stead of  being  placed  above  ground,  this  structure  had 
been  placed  in  a  foundation  deep  enough  to  receive 
it,  and  then  used  for  the  purpose  of  burying  the  dead, 
and  that  only,  could  there  be  any  question  that  it  was 
not  the  subject  of  burglary,  even  although  sufficient 
of  the  structure  were  above  the  ground,  to  enable  one 
to  reach  it  through  a  door  and  steps  ?  We  think  not ; 
and  we  do  not  think  it  becomes  a  building  within  the 
statute  in  regard  to  burglary  any  more  because  it  is 
placed  above  the  ground,  when  its  sole  purpose  is  that 
it  shall  be  used  as  furnishing  graves  for  the  burial  of 
the  dead.  It  is  claimed  that  the  words  "  or  other 
erection  or  inclosure '*  would  include  it.  They  un- 
doubtedly would  if  the  widest  meaning  of  those  words 
is  to  be  taken  as  within  the  meaning  of  the  Legisla- 
ture, and  if  whatever  could,  under  other  circum- 
stances, and  for  other  purposes,  be  called  an  **  erec- 
tion "  or  "  inclosure  *'  is  to  be  regarded  as  the  subject 
of  burglary.  We  do  not  attacli  any  such  meaning 
to  those  words  when  used  In  this  connection; 
and  we  think  it  quite  plain  that  the  Legisla- 
ture never  intended  any  such  meaning.  A  farm 
lot,  or  a  vacant  city  lot,  might  be  inclosed  with  a 
fence,  and  inside  that  fence  there  would  be  an  inclos- 
ure. Can  it  be  supposed  possible  that  the  Legislature 
intended  that  burglary  might  be  committed  by  break- 
ing and  entering  such  an  inclosure  ?  In  one  sense,  and 
in  the  widest,  any  thing  that  is  inclosed  is  an  Inclos- 
ure, and  the  thing  which  Inclosed  it  would  be  the 
thing  the  breaking  of  which  and  entering  the  inclos- 
ure would  be  burglary.  A  bronze  statue  in  a  public 
square  is  an  erection,  and  if  it  be  of  colossal  size,  may 
be  broken  and  entered.  Can  any  one  suppose  that 
burglary  would  be  predicated  of  such  an  act?  These 
are  extreme  cases,  but  they  are  nevertheless  within 
the  possible  meaning  of  those  terms,  when  such  mean- 
ing is  not  to  be  arrived  at  and  limited  by  an  examina- 
tion of  the  context.  It  is  plain  that  some  limitation 
must  be  made  to  the  meaning  of  those  words  other 
than  their  possible  capacity  when  standing  alone. 
The  rule  which  usually  obtains  in  cases  of  this  kind  is 
that  where  general  words  follow  specific  words  desig- 
nating certain  special  things,  the  general  words  are  to 
be  limited  to  cases  of  the  same  general  nature  as  those 
which  are  specified.  The  rule  is  familiar,  and  needs 
not  the  citation  of  many  authorities.  Re  Hermance, 
71  N.  Y.  481;  People  v.  Railway  Co.,  84  id.  565;  Insur- 
ance Co.  V.  Hamilton,  12  App.  Cas.  484.  Applying  a 
rule  which  is  so  well  established,  both  in  England  and 
in  this  country,  to  the  case  in  hand,  we  think  that  the 
phrase  *'  other  erection  or  Inclosure  *'  is  to  be  inter- 
preted as  including  things  of  a  similar  nature  to  those 
already  described  by  the  specific  words  found  in  the 
statute.  If  this  be  so,  then  under  the  phrase  in  ques- 
tion, the  erection  or  inclosure  included  in  burglary  in 
the  third  degree  was  to  be  of  that  character  which 
mankind  used  for  the  purpose  of  sheltering  property, 
or  for  the  purpose  of  transporting  the  same,  or  the 
purpose  of  trade  or  commercial  intercourse.  Jan.  17, 
1888.    People  v.  Richards.    Opinion  by  Peckham,  J. 

Fraud  —  construotivie  —  undub  influbncb.— 
Plaintiffs  son,  abont  to  abscond,  executed  to  him  a 
conveyance  to  secure  liabilities  incurred  by  his  father 
for  him.  Defendant,  a  justice  of  the  peace,  who  had 
often  acted  as  plaintilTs  conveyancer,  was  employed 
in  the  transaction.  At  the  time,  plaintiff,  a  farmer, 
was  nearly  seventy  years  old.  Immediately  there- 
after defendant,  by  continued  threats  to  have  the 
conveyance  set  aside  as  in  fraud  of  creditors,  induced 
plaintiff,  whe  was  distressed  by  his  sou's  failure,  to 
execute  a  conveyance  securing  defendants,  his  son's 
other  creditors.  Plaintiff  was  not  personally  liable  to 
pay  such  creditors,  and  the  value  of  the  property  con- 
veyed to  him  by  his  son  was  less  than  his  actual  lia- 
bilities incurred  in  his  behalf.    Held,  that  the  con- 


Digitized  by 


Google 


260 


THE  ALBANY  LAW  JOURNAL. 


veyanoe  to  his  8on*8  oreditors  was  void,  as  executed 
under  audae  pressure.  It  is  said  in  2  Pomeroj's 
Equity  Jurispmdenoe,  $  951 :  *'  Where  an  antecedeut 
fiduoiaiy  relation  exists,  a  court  of  equity  will  pre- 
sume confidence  placed  and  iufluenoe  exerted.  Where 
there  Is  no  such  fiduciary  relation,  the  confidence  and 
influence  must  be  proved  by  satisfactory  extriusio 
evidence.  The  rules  of  equity,  and  the  remedies 
which  it  bestows,  are  exactly  the  same  in  each  of 
these  two  oases.  The  doctrine  of  equity  concerning: 
undue  influence  is  very  broad,  and  is  based  upon 
principles  of  the  highest  morality.  It  reaches  every 
case,  and  grants  relief  where  influence  is  acquired 
and  abused,  or  where  confidence  Is  reposed  and  be- 
trayed." It  was  said  by  Lord  Cranworth  in  Smith  v. 
Kay,  7  H.  L.  Cas.  771 :  "  There  is  no  branch  of  the 
jurisdiction  of  the  court  of  chancery  which  it  is  more 
ready  to  exercise  than  that  which  protects  infants 
and  persous  in  a  situation  of  dependence,  as  it  were, 
upon  others,  from  being  Imposed  upon  by  those  upon 
whom  they  are  so  dependent.  The  familiar  cases  of 
the  infiuence  of  a  parent  over  his  child,  of  a  guardian 
over  his  ward,  of  an  attorney  over  his  client,  are  best 
Instances ;"  but  as  said  by  Lord  Eldon  in  Gibson  v. 
Jeyes,  6  Yes.  266,  it  is  '*  the  great  rule  applying  to 
trustees,  attorneys,  or  any  one  else.**  It  will  be  seen 
that  the  rule  is  not  limited  to  oases  of  attorney  and 
dint,  guardian  and  ward,  trustee  and  cestui  que  trust, 
or  other  similar  relations,  but  It  holds  good  wherever 
fiduciary  relations  exist,  and  there  has  been  a  confi- 
dence reposed  which  invests  the  person  trusted  with 
an  advantage  in  treating  with  the  person  so  confiding. 
Freelove  v.  Cole,  41  Barb.  318,  affirmed  41  N.  T.  619; 
Ford  V.  Harrington,  16  id.  286.  When  this  relation  is 
shown  to  exist  it  imposes  the  burden  of  proof  upon 
the  person  taking  securities,  or  making  contracts  in- 
uring to  his  benefit,  to  show  that  the  transaction  is 
just  and  fair,  and  that  he  has  derived  no  unfair  ad- 
vantage from  his  fiduciary  relation.  Mason  v.  Ring, 
2  Abb.  Pr.  (N.  S.)  822.  Cases  holding  that  contracts 
obtained  under  circumstances  which  amount  to  legal 
constraint  only,  or  threats  of  doing  that  which  the 
party  threatening  had  a  legal  right  to  do«  are  not  con- 
trolling or  .even  important  in  considering  the  case 
made  by  the  proof  in  this  action.  One  who  had,  by 
reason  of  his  supposed  ability  and  integrity,  been  em- 
ployed by  another  as  a  confidential  adviser  to  trans- 
act the  business  of  obtaining  security  from  an  insol- 
vent debtor,  and  who  draws  the  transfer  of  property 
for  that  purpose,  occupies  a  position  of  trust  toward 
his  employer  which  in  good  faith  and  common  hon- 
esty should  preclude  him  from  taking  advantage  of 
his  situation,  and  using  the  information  thus  acquired 
to  the  detriment  or  disadvantage  of  such  employer. 
Jan.  17,  1888.  Fisher  v.  Bishop.  Opinion  by  Ru- 
ger,  C.  J. 

MaBRIAOB  —  DITOBOB  —  PROOF  OF  DESERTION  — 
REVIEW  ON  APPEAL  — FOREIGN  DEGREE  —  NON-RESI- 
DENT DEFENDANT  —  BTIDENCB —WITNESS  —IMPEACH- 
MENT —OALLINa  DEFENDANT  AS  WITNESS.  —  (1)   In  an 

action  for  separation  and  alimony, where  the  testimony 
shows  a  previous  separation  and  a  settled  determina- 
tion of  the  parties  to  live  apart,  the  question  whether 
the  result  sprang  from  an  abandonment  of  the  wife 
by  the  husband  or  of  the  husband  by  the  wife  is  purely 
one  of  fact  for  the  trial  court,  and  will  not  be  re- 
viewed on  appeal.  (2)  For  the  purpose  of  obtaining  a 
divorce  defendant  moved  into  Tlinois,  leaving  his  wife 
in  New  York,  where  they  had  been  married,  and  In 
Illinois  obtained  a  judgment  of  divorce.  When  it  was 
rendered,  and  during  the  pendency  of  the  suit,  the 
defendant  was  domiciled  in  New  York,  was  not  served 
with  process,  did  not  appear  In  the  action,  and  had  no 
actual  notice  of  its  existence.  Held,  that  the  divorce 
obtained  in  lUinois  was  without  jurisdiction  and  void 


as  to  the  then  defendant,  and  not  a  defense  to  an  ac- 
tion for  separation  and  alimony  brought  by  the  wife  In 
New  York.  The  oases  of  People  v.  Baker,  76  N. Y.  78, 
and  O'Dea  v.  0*Dea,  101  id.  28,  are  decisive  upon  this 
point.  (8)  In  such  a  case  evidence  to  show  that  defend- 
ant was  not  a  resident  of  Illinois  when  he  obtained 
his  decree  of  divorce  was  properly  admitted.  Kerr  v. 
Kerr,  41  N.Y.  71.  (4)  Plaintiff,  in  an  action  for  separa- 
tion and  alimony,  called  her  husband,  the  defendant, 
as  a  witness,  who  testified  that  he  did  not  abandon  his 
wife,  and  sought  in  good  faith  a  restoration  of  their 
marital  relations.  Held,  that  plaintiff  was  at  liberty 
to  dispute  specific  facts  sworn  to  by  him,  and  the  trial 
conrt  had  the  right  to  confront  his  statement  of  his 
mental  conclusion  with  all  the  facts  and  circumstances 
of  his  conduct.  He  was  both  a  hostile  and  a  deeply 
interested  witness,  and  all  bis  testimony  was  a  proper 
subject  of  consideration,  with  freedom  to  believe  or 
doubt  and  reject.  This  doctrine  we  have  quite  re- 
cently asserted  in  Becker  v.  Koch,  104  N.  Y.  894.  The 
question  there  was  one  of  fraudulent  intent  and  re- 
spected the  purpose  of  the  witness,  and  his  statement 
of  honesty  and  innocence  was  uncontradicted,  except 
by  the  logic  of  facts  and  circumstances  and  the  force 
of  natural  inferences.  In  like  manner,  here  it  was 
competent  to  confront  the  statement  of  the  witness- 
adverse  in  Interest,  hostile  In  feeling,  married  to  a  new 
wife,  and  fretted  by  the  old  entanglement,  and  deeply 
interested  in  maintaining  his  own  view  of  the  quarrel 
—with  the  facts  occurring  at  the  time  and  the  Infer- 
ences founded  upon  them ;  and  so  the  question  re- 
mained one  of  fact,  and  whatever  we  might  ourselves 
think,  we  are  not  at  liberty  to  distrust  or  review  the 
result.  Jan.  17,  1888.  Cross  v.  Cross.  Opinion  by 
Finch,  J. 

Master  and  servant-^when  relation  bxibts— 
PROVINCE  OF  JURY.- The  plaintiff  was  sent  to  the  de- 
fendants' dock  with  a  horse,  which  had  been  hired 
by  a  person  doing  the  trucking  on  the  dock  for  the 
defendants.  While  there  with  the  horse  he  was  or- 
dered to  go  to  work  by  defendants'  foreman,  and  was 
injured  by  the  first  truck  he  used,  if  eld,  that  the 
question  as  to  the  existence  of  the  relationship  of 
master  and  servant  between  the  parties  was  a  mixed 
question  of  law  and  fact,  to  be  solved  with  the  aid  of 
a  jury.  Jan.  17,  1888.  Brophy  v.  BartUtt  Opinion 
by  Finch,  J. 

Mortgage— PAYMENT  and  disoharob— rights  of 
BENEFICIARIES.— A  mortgage  was  executed  to  J.  to 
secure  afsum,  the  interest  on  which  was  to  be  paid  to 
S.  for  life,  and  after  her  death,  the  principal  to  be  paid 
in  part  to  J.,  and  the  remainder  to  be  invested  for  the 
benefit  of  certain  minor  children,  and  to  be  paid  to 
them  respectively  when  they  arrived  at  age.  Held^ 
that  a  payment  to  J.  after  the  death  of  8.,  and  after 
the  children  had  attained  majority,  of  the  whole 
amount  of  the  mortgage  was  unauthorized,  and  a  dis- 
charge executed  by  J.  on  such  paymen  t  would  be  set 
aside  at  the  suit  of  the  beneficiaries.  Jan.  17, 1888. 
Waterman  v.  Webster.    Opinion  by  Danforth,  J. 

Municipal  CORPORATION— control  of  streets- 
regulation  OF  RAILROAD  TRACKS.— Under  the  Laws 
of  New  York  of  1828,  chap.  141,  the  defendant  corpo- 
ration was  authorized  to  build  a  turnpike  over  cer- 
tain premises,  and  by  the  Laws  uf  New  York  of  1862, 
chap.  283,  it  was  further  authorized  to  oonstruct  rail- 
road tracks  along  said  turnpike.  By  the  Laws  of  New 
York  of  1870.  chap.  189,  the  north  boundary  of  plain- 
tiff city  was  extended  to  include  a  portion  of  the  turn- 
pike and  railroad,  and  In  1884,  by  proceedings  under 
its  charter,  the  city  acquired  title  to  the  premises  in 
question  for  the  purpose  of  a  public  street.  Held^  that 
the  city  became  vested  with  the  control  of  the  prem- 
ises In  question  as  one  of  its  public  streets,  and  had 
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power  to  compel  the  defeudtnt  to  plaoe  Its  tracks 
even  with  the  sarface  of  the  street,  aud  in  such  por- 
tion of  the  street  as  would  leave  a  roadway  on  each 
side  thereof  for  the  passage  of  vehicles.  Jao.  17, 1888. 
City  of  Albany  v.  WatervUet  Turnpike  A  R.  Co.  Opin- 
ion by  Dauforth,  J. ;  Earl  and  Peckham,  JJ.,  not  vot- 
ing. 

NUIBANCB— BT  COBPOBATION— BIGHT  OF  8T0CK- 
HOLDBB  TO  COMPLAIN— ▲GQU1B8GENCB.—(1)  A  Stock- 
holder and  director  in  a  corporation  may  maintain  an 
action  to  abate  a  mill-pond,  alleged  to  be  a  nuisance, 
maintained  by  the  corporation.  (2)  The  plaintiff  en- 
tered no  protest  against  the  erection  of  buildings  nor 
gave  notice  that  the  use  of  the  pond  would  prove  in- 
jurious to  him,  aud  the  defendant  did  not  rely  on  his 
silence.  Plaintiff  also  waited  some  time  before  bringing 
his  action,  doing  nothing  beyond  complaining  that  the 
drawing  down  of  the  water  in  the  pond  was  injurious. 
HM,  not  such  an  acquiescence  as  to  bar  the  relief 
sought.  All  that  can  be  said  is  that  he  did  not  make 
objection  or  protest  against  their  erection,  and  that 
he  did  not  give  notice  that  the  operation  of  the  dam, 
for  the  uses  of  the  factory,  would  prove  detrimental 
or  injurious  to  him.  But  what  is  still  more  import- 
ant, it  does  not  appear  that  the  defendants  took  any 
action  whatever  In  reliance  upon  the  silence  or  acqui- 
escence of  the  plaintiff.  In  Radenhurst  v.  Coate,  6 
Grant  Gh.  189,  a  similar  allegation  of  acquiescence  was 
made  against  the  plaintiff,  who  sought  to  restrain  a 
nuisance  caused  by  the  business  of  a  soap  and  candle 
manufactory  carried  on  near  the  plaintiff's  dwelling- 
house  ;  aud  in  that  case  Spragge,  V.  C,  said :  "  Put- 
ting it  most  strongly  for  the  defendant  that  the  evi- 
dence wUl  warrant,  there  was  an  acquiescence  for  sev- 
eral years  In  the  defendant's  carrying  on  his  business 
as  he  did  carry  it  on,  bat  nothing  more.  It  is  a  plain 
common-law  right  to  have  the  free  use  of  the  air.  In 
its  natural,  unpolluted  state,  and  an  acquiescence  in 
its  being  polluted  for  any  period  short  of  twenty  years 
will  not  bar  that  right.  To  bar  that  right  within  a 
shorter  period  there  must  be  such  encouragement  or 
other  act  by  the  party  afterward  complaining  as  to 
make  it  a  fraud  in  him  to  object."  These  observa^ 
tions  are  quite  applicable  to  this  case.  There  is  no 
finding  here  and  no  inference  that  the  defendant  ever 
assented  to  or  acquiesced  in  the  use  of  the  pond  In 
such  a  way  as  to  produce  the  nuisance  of  which  he 
now  complains.  Feb.  10, 1888.  Leonard  v.  Spencer. 
Opinion  by  Earl,  J. 

FABTNBBSHIP  —  WHAT     OONSnTUTBS  —  USUBT  — 

▲OBBBM BNT  —  OONSIBBBATION.— An  agreement  be- 
tween A.  and  B.  stipulated  that  A.  should  use  B.'s 
name  in  the  firm  of  A.  &  Co.,  bankers ;  that  B.  was 
not  to  participate  in  profits  or  losses,  but  to  have  for 
his  share  of  the  profits  10  per  cent  per  annum  on  all 
deposits  he  might  make  with  said  firm ;  and  that  A. 
was  to  keep  B.  harmless  from  all  losses,  etc.  Held, 
that  A.  &  B.  were  partners.  Under  such  agreement 
B.  was  not  entitled  to  10  per  cent  per  annum  on  his 
deposits,  unless  the  profits  were  enough  to  pay  It,  and 
the  trial  court  properly  refused  a  request  to  charge  on 
the  question  of  usury.  The  agreement  was  not  void 
for  want  of  consideration  moving  from  B.,  as  A.'s  un- 
dertaking to  save  him  harmless  from  losses  is  a  con- 
tract of  indemnity,  and  not  a  covenant  preventing 
B.'s  liability  to  creditors  of  the  firm.  Jan.  17,  1888. 
Clift  V.  Barrow,    Opinion  by  Peckham,  J. 

RAIIiBOADS— HOB8B  BAII^BOADS— INJCTBIBS  TO  PABS- 
BNOBB8— INSTBUCTIONB— OONTBIBUTOBT  NBOUGKNCB 
— PBOVINOB  OF  JUBY— BBVIBW  ON  APPBAL.— (1)  Plain- 
tiff brought  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  by  being  thrown  from  de- 
fendant's *  *  down  car,"  on  which  he  was  a  passenger, 
between  the  tracks  and  against  defendant's  *''  up  car," 
thenpaNing,  and  alleged  in  his  complaint  negligence 


on  the  part  of  defendant's  servants  In  charge  of  both 
cars.  The  facts  proven  did  not  show  any  negligence 
on  the  part  of  the  driver  of  the  **  up  oar,"  but  the 
court  nevertheless, over  defendant's  objection,  charged 
the  jury  with  respect  to  his  conduct.  Held,  prejudicial 
error,  and  as  the  court  cannot  say  upon  which  alter- 
native the  verdict  was  founded,  the  negligent  conduct 
of  the  servants  In  charge  of  each  car  being  alleged  and 
charged  upon.  It  must  be  set  aside.  (2)  When  the 
evidence  is  conflicting  as  to  the  facts,  showing  negli- 
gence of  the  carrier,  as  also  the  contributory  negli- 
gence of  the  passenger,  both  questions  are  properly 
submitted  to  the  jury,  and  the  appellate  court  is  bound 
by  its  findings.  Feb.  7, 1888.  Black  v.  Brooklyn  City 
R.  Co.    Opinion  by  Danforth,  J. 

Ship  and  shipping— chabtbb-pabty—constbuc- 
TiON  OF  contract. — A  clauso  in  a  charter-party, 
^*  Charterers  to  approve  the  ventilation,"  does  not 
leave  the  subject  of  ventilation  of  a  ship  to  the  abso- 
lute, unreasonable  and  arbitrary  decision  of  the  char, 
terer,  but  it  becomes  a  question  for  the  jury  to  deter- 
mine from  the  evidence,  whether  the  ship  is  properly 
ventilated  for  the  purposes  for  which  it  was  chartered, 
and  a  failure  to  submit  such  question  to  the  jury, 
where  evidence  is  offered  tending  to  show  proper  ven- 
tilation, is  error.  The  doctrine  laid  down  in  the 
charge  is  not  fn  accord  with  that  which  has  been  an- 
nounced by  this  court  in  several  cases,  the  latest  in 
February,  1886.  See  Boiler  Co.  v.  Garden,  101 N.  Y. 
887,  and  cases  cited  in  the  opinion  of  Danforth,  J. ; 
also  Nolan  V.  Whitney,  88  Id.  648;  Bank  v.  Mayor, 
etc.,  68  Id.  896.  Feb.  7, 1888.  RutsOl  v.  ^tterton.  Opin- 
ion by  Peckham,  J. 

Tbnanot  in  common— contbact-oonstbuotion— 
salb— oondbmnation  bt  baiiiboad— con8idbbation 

— 8BVBBAL   CONTBAOT— BBBACH^BIQHT  TO  SUB— BX- 

TBNT  OF  BBOOYBBT.— (1)  Three  sons  made  a  deed  to 
their  mother,of  a  lot  which  mother  and  sons  had  previ- 
ously owned  as  tenants  in.common,  and  she  thereupon 
leased  the  premises  to  two  of  the  sons  for  a  cash  rent, 
at  the  same  time  executing  an  agreement,  which  after 
reciting  the  execution  of  the  deed  and  lease,  provided 
that  should  said  lease  become  terminated  before  the 
expiration  of  the  ten  years  therein  named,  by  the  sale 
of  the  premises,  or  if  said  premises  be  at  any  time 
sold,  the  mother  would  account  for  and  pay  over  to 
the  sons,  each  one-fourth  of  all  moneys  received  from 
the  purchase  price  of  said  lands  and  premises  over 
and  above  $4,500.  Held^  that  the  condemnation  of  a 
part  of  the  premises  by  a  railroad  company.  In  the  ex- 
ercise of  the  right  of  eminent  domain,  operated  as  a 
sale  of  the  land  within  the  meaning  of  the  contraot,and 
that  the  mother  was  compelled  to  account  to  the  sons, 
although  the  condemnation  was  made  after  the  expi- 
ration of  the  lease.  (2)  The  contract  was  not  void  for 
want  of  consideration,  although  she  may  have  origi- 
nally paid  the  entire  purchase  price  for  the  premises. 
(8)  The  covenant  was  not  joint,  but  several,  and  each 
son  may  maintain  a  separate  action  for  his  share.  (4) 
The  mother,  after  notice  of  intention  by  the  railroad 
company  to  condemn  a  part  of  the  laud,  leased  that 
portion  to  another  son,  who  placed  improvements 
thereon,  field,  that  the  three  sons  were  each  entitled 
to  recover  from  the  mother  one-fourth  of  the  excess 
over  the  cost  of  the  Improvements,  of  the  sum  awarded 
the  lessee  In  the  condemnation  proceedings,  in  addi- 
tion to  one-fourth  of  the  excess  over  $4,260,  of  the 
sum  awarded  and  paid  to  her.  Jan.  17, 1888.  Van- 
dermulen  v.  Vandermulen ;  Doelman  v.  Same.  Opin- 
ion by  Andrews,  J. 

VBNDOB  and  VBNDBB— DBFBOT  of  TITLB— action 

TOBECOVBB  PUBCHA8B-MONBY.— The  title  offered  to 
the  plaintiff  came  to  the  defendant  through  the  will 
of  Gideon  Tucker,  and  under  proceedings  in  partition 
instituted  by  George  W.  Tuokec^as  trusty,  but  to 
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whloh  aietion  oertain  persons  entitled  to  the  property 
in  remainder  were  not  made  parties.  It  is  clear  that 
an  estate  in  trust,  mainly  for  the  benefit  of  the  cestui 
que  trustent,  cannot  be  set  up  against  them.  As  to 
them,  the  principle  contained  in  the  maxim  res  inter 
alios  acta  nemini  deceMt  applies,  and  the  court  below 
properly  held  that  they  would  not  be  concluded  by 
the  partition  judgments.  Watson  v.  City  of  Kings- 
ton, 48  Hun,  868.  It  follows  therefore  that  the  pur- 
chaser should  not  l>e  required  to  complete  his  bargain, 
for  there  was  left  at  least  a  reasonable  chance  that 
the  person  so  interested  might  raise  a  question  against 
his  title.  Park  v.  Armstrong,  45  N.  T.  248;  Jordan  ▼. 
PoiUon,  77  id.  518;  Jenkins  v.  Fahey,  77  id.  865.  He 
was  therefore  entitled  to  recover  back  the  money  paid 
in  anticipation  of  performance  by  the  defendant  of 
the  contract  to  convey.  Jan.  17, 1888.  Moore  v.  Ap- 
pleby,   Opinion  by  Danforth,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

DBDICATION  —  OT  8TRBBTS— RIPARIAN  RIGHTS  — 
FIIiLBD-IN  liAND— >RIGHT  TO  IMPROVB  LAND  LYING 
BELOW  HIGH-WATER  MARK  —  STATUTES  —  GONSTRUO 
TION— CONSTITUTIONAL   LAW— TITLES    OF  LAWa— (1) 

Certain  streets  having  been  dedicated  as  terminating 
at  the  Hudson  river,  the  river  bed  in  front  of  these 
streets  was,  by  legislative  authority,  filled  in  below 
high-water  mark,  and  the  fiUed-in  land,  described  by 
metes  and  bounds,  was  deeded  by  the  State  for  a 
valuable  consideration  to  defendants,  who  had  also 
succeeded  to  the  title  of  the  original  dedicator  of  the 
streets.  Held,  that  the  title  to  the  filled -in  land,  being 
derived  directly  from  the  State  by  an  absolute  deed, 
was  not  affected  by  the  dedication,  and  that  the 
streets  terminated  at  the  former  high- water  mark. 
(2)  An  act  of  New  Jersey  of  March  81. 1889  (Laws  of 
New  Jersey,  1869,  chap.  386,  entitled  **  An  act  to  en- 
able the  united  companies  to  improve  lands  under 
water  at  Kill  von  KuU  and  other  places,*'  authorizing 
said  companies  to  reclaim  and  erect  wharves  and  other 
improvements  in  front  of  any  lands  owned  by  them 
adjoining  Kill  von  Kull,  or  any  other  tide-waters  of 
the  State,  and  when  so  reclaimed  and  improved,  to 
hold  the  same  as  owners  thereof,  and  providing  that 
said  companies  should  file  with  the  Secretary  of  State 
a  map  and  description  of  the  lauds  under  water  in 
front  of  the  uplands  referred  to  in  the  law,  applies  not 
only  to  the  water  front  of  land  owned  by  the  compa- 
nies above  the  original  high-water  mark,  but  also  to 
land  owned  by  them  adjoining  tide-water  lying  below 
such  high-water  mark,  which  had  been  previously 
filled  in  and  reclaimed  by  them  pursuant  to  legisla- 
tive authority.  (8)  Said  act  does  not  contravene  the 
Constitution  of  New  Jersey,  art.  4,  S  7,  par.  4,  which 
provides  that  every  law  shall  embrace  but  one  subject, 
which  shall  be  embraced  in  its  title,  the  object  of  the 
law  l>elDg  to  confirm  the  companies'  title  to  the  lands 
described  and  ail  its  provisions  being  pertinent 
thereto.  Feb.  20, 1888.  City  of  Hoboken  v.  Penmyl- 
vania  R.  Co,    Opinion  by  Matthews,  J. 

Partnership- ESTOPPEL  of  partner  to  im- 
peach FIRM  CONTRACT.— Where  a  claim  Is  assigned  to 
a  third  party  by  a  firm  which  afterward  becomes 
bankrupt,  and  the  assignee  in  bankruptcy  assigns  the 
claim  to  a  member  of  the  firm,  such  member  is  estop, 
ped  from  saying  that  the  first  assignment  is  void  on 
the  ground  that  it  was  In  fraud  of  the  firm's  creditors, 
Feb.  20,  1888.  Crav^ord  v.  BaUey.  Opinion  by  Waite. 
C.J. 

Railroad  companies— municipal  aid  bonds  — 

SUBROGATION  —  WHEN     ALLOWED  —  VOLXTNTEEB.— (1) 

The  town  of  Middleport  having,  iu  pursuance  of  a 


statute  of  Illinois,  voted  an  appropriation  to  the  Chi* 
cago,  Danville  AVincennes  Railroad  Company,  to  be 
raised  by  a  tax  on  the  property  of  the  inhabitanta  of 
the  town,  issued  bonds,  payable  with  interest  to 
bearer,  for  a  sum  large  enough  to  include  interest  and 
the  discount  for  which  they  could  be  sold  and  deliv- 
ered them  to  the  railroad  company,  and  they  were  ac- 
cepted by  that  company,  and  sold  and  delivered  to 
plaintiff.  Held,  that  the  purchase  of  these  bonds  by 
plaintiff  was  no  payment  of  the  appropriation  voted 
by  the  town  to  the  railroad  company.  (2)  That  the 
bonds  having  been  held  to  be  void  In  a  suit  between 
the  plaintiff  and  the  town,  this  did  not  operate  as  a 
subrogation  of  the  plaintiff  to  the  right  of  the  com- 
pany, if  any  such  existed,  to  enforce  the  collection  of 
the  appropriation  voted  by  the  town.  (8)  The  doc- 
trine of  subrogation  in  equity  requires  (1)  that  the 
person  seeking  its  benefit  must  have  paid  a  debt  due 
to  a  third  party  before  he  can  be  substituted  to  that 
party's  rights;  and  (2)  that  in  doing  this  he  must  not 
act  as  a  mere  volunteer,  but  on  compulsion,  to  save 
himself  from  loss  by  reason  of  a  superior  lien  or  claim 
on  the  part  of  the  person  to  whom  he  pays  the  debt, 
as  in  cases  of  sureties,  prior  mortgagees,  etc.  The 
right  is  never  accorded  in  equity  to  one  who  is  a  mere 
volunteer  in  paying  a  debt  of  one  person  to  another. 
The  doctrine  of  subrogation  is  derived  from  the  civil 
law,  and  **  it  is  said  to  be  a  legal  fiction,  by  force  of 
which  an  obligation  extinguished  by  a  payment  made 
by  a  third  person  is  treated  as  still  subsisting  for  the 
benefit  of  this  third  person,  so  that  by  means  of  it 
one  creditor  is  substituted  to  the  rights,  remedies  and 
securities  of  another.  *  *  *  It  takes  place  for  the 
benefit  of  a  person,  who  being  himself  a  creditor,  pays 
another  creditor  whose  debt  is  preferred  to  his  bj 
reason  of  privileges  or  mortgages,  being  obliged  to 
make  the  payment,  either  as  standing  in  the  situation 
of  a  surety  or  that  he  may  remove  a  prior  incum- 
brance from  the  property  on  which  he  relies  to  secure 
his  payment.  Subrogation,  as  a  matter  of  right,  in- 
dependently of  agreement,  takes  place  only  for  the 
benefit  of  insurers ;  or  of  one,  who  being  himself  a 
creditor,  has  satisfied  the  lien  of  a  prior  creditor:  or 
for  the  benefit  of  a  purchaser  who  has  extinguished  an 
incumbrance  upon  the  estate  which  be  has  purchased ; 
or  of  a  co-obligor  or  surety  who  has  paid  the  debt 
which  ought,  in  whole  or  in  part,  to  have  been  met  by 
another.  Sheld.  Subr.,  9S  2,  a  In  section  240  it  is 
said :  **  The  doctrine  of  subrogation  is  not  applied  for 
the  mere  stranger  or  volunteer  who  has  paid  the  debt 
of  another  without  any  assignment  or  agreement  for 
subrogation,  without  being  under  any  legal  obligation 
to  make  the  payment,  and  without  being  compelled 
to  do  so  for  the  preservation  of  any  rights  or  property 
of  his  own."  This  is  sustained  by  a  reference  to  the 
cases  of  Shinn  v.  Budd,  14  N.  J.  £q.  284;  Sandford  v. 
McLean,  8  Paige,  117 ;  Hoover  v.  Epler,  52  Penn.  St. 
522.  Chancellor  Walworth,  in  the  case  of  Sandford  v. 
McLean,  8  Paige,  122,  said :  **  It  is  only  in  cases  where 
the  person  advancing  money  to  pay  the  debt  of  a  third 
party  stands  iu  the  situation  of  a  surety,  or  is  com- 
pelled to  pay  it  to  protect  his  own  rights,  that  a  court 
of  equity  substitutes  him  in  the  place  of  the  creditor, 
as  a  matter  of  course,  without  any  agreement  to  that 
effect.  In  other  cases  the  demand  of  a  creditor,  which 
is  paid  with  the  money  of  a  third  person,  and  without 
any  agreement  that  the  security  shall  be  assigned  or 
kept  on  foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished."  In  the  case  Shinn  v.  Budd, 
14  N.  J.  Eq.  234,  the  New  Jersey  chancelior  said : 
**  Subrogation  as  a  matter  of  right,  as  it  exists  In  the 
civil  law,  from  which  the  term  has  been  borrowed 
and  adopted  in  our  own,  is  never  applied  in  aid  of  a 
mere  volunteer.  Legal  substitution  into  the  rights  of 
a  creditor,  for  the  benefit  of  a  third  person,  takes 
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plaoe  oulj  for  his  benefit,  who  beios  himself  a  ored- 
itor,  satisfies  the  lieu  of  a  prior  creditor,  or  for  the 
benefit  of  a  parohaser  who  eztluguishes  the  iucam- 
brances  upon  his  estate,  or  of  a  co-obligor  or  surety 
who  discharges  the  debt,  or  of  an  heir  who  pajs  the 
debts  of  the  succession."  The  latest  case  upon  this 
subject  is  one  from  the  appellate  court  of  the  State  of 
Illiuois.  Snppiger  v.  Oarrels*  20  Bradw.  625.  Feb.  6, 
1888.  ^^naLife  /ns.  Co,  of  Hartford  v.  Town  of  Mid- 
dUporU    Opinion  by  Miller,  J. 


ABSTRACTS  OP  VARIOUS  RECENT 
DECISIONS. 

MUNIOIPAIi  CORPORATIONS— RBOUUITION  01*  SIDE- 
WALKS—fflONS  AND  piiAOARDS.— <1)  An  Ordinance  of  a 
city  provided  that  no  person  should  place  or  carry  on 
any  sidewalk  any  show-board,  placard  or  sign  for  the 
purpose  of  there  displaying  the  same.  The  defendant 
walked  upon  a  sidewalk  in  said  city,  having  over  his 
shoulders  a  piece  of  oilcloth,  which  he  wore  like  a 
vest  or  coat,  on  which  was  printed  the  following: 
**  Lasters  on  strike.  All  lasters  are  requested  to  keep 
away  from  P.  P.  Sherry  until  the  present  trouble  is 
settled.  Per  order,  L.  P.  U."  Held,  that  this  was  a 
placard  or  sign,  and  that  bearing  it  upon  bis  person  was 
carrying  it  for  the  purpose  of  displaying  it,  and  was  a 
violation  of  the  ordinance,  the  natural  tendency  of 
the  act  of  the  defendant  being  to  collect  a  crowd  and 
create  disorder.  (2)  The  defendant  also  contends  that 
the  ordinance  is  unreasonable,  and  therefore  void. 
The  city  is  authorized  *'  to  make  all  such  salutary  and 
needful  by-laws  *'  as  towns  tiave  power  to  make  and 
establish.  Stat.  1860,  ch.  184.  %  20.  Towns  have  power 
to  *'  make  such  necessary  orders  and  by-laws,  not  re- 
pugnant to  the  laws  of  the  State,  for  directing  and 
managing  the  prudential  alfoirs,  preserving  tbe  peace 
and  good  order,  and  maintaining  the  internal  police 
thereof,  as  tbey  may  judge  most  conducive  to  the  wel- 
fare of  the  town.''  Gen.  Stat.,  ch.  18,  §  11 ;  Pub.  Stat., 
ch.  27,  S  15.  The  purpose  of  the  ordinance  in  question 
is  to  prevent  placing  of  show-boards  and  signs  upon 
the  sidewalks  so  as  to  obstruct  them,  and  also  to  pre- 
vent the  carrying  of  placards  and  signs  for  the  purpose 
of  displaying  them,  of  which  tbe  tendency  and  effect 
might  be  to  collect  crowds,  and  thus  to  Interfere  with 
tlie  use  of  the  sidewalks  by  tbe  public,  and  lead  to  dis- 
order. We  cannot  say  that  such  a  provision,  applica- 
ble to  the  crowded  streets  of  a  populous  city,  is  un- 
reasonable. Biass.  Sup.  Jud.  Ct.,  Jan.  2,  1888.  Com- 
montoeaUh  v.  McCafferty.    Opinion  by  Morton,  C.  J. 

Sunday— PROHIBITION  oi*  liABOR— bakeries.— (1) 
Public  Statutes  of  Massachusetts,  ch.  08,  S  2,  forbid- 
ding the  keeping  open  one's  shop  on  the  Lord's  day, 
or  doing  '*  any  manner  of  labor,  business  or  work,  ex- 
cept works  of  necessity  or  charity,*'  as  amended  by 
Statutes  of  1886,  oh.  82,  which  provided  that  **  this  sec- 
tion shall  not  apply  to  sales  by  bakers,  between  the 
hours  *  *  *,  of  bread  and  other  articles  of  food 
usually  dealt  in  by  them,"  does  not  include  In  the  ex- 
ception of  the  amendment  all  persons  who  deal  In  tbe 
products  of  bakeries.  (2)  A  person  who  keeps  a  shop 
for  the  purpose  of  selling  groceries,  fancy  articles, 
bread,  pastry  and  milk,  but  who  does  not  make,  or 
cause  to  be  made,  the  bread  and  pastry  which  he  sells, 
but  buys  it  from  time  to  time  from  others,  is  not  a 
baker  in  any  sense ;  and  the  fact  that  he  has  a  small 
stove  in  the  rear  of  his  shop,  in  which  his  wife  some- 
times bakes  a  few  cookies  and  ginger-snaps,  which  he 
places  in  the  show-case,  and  sells  with  the  bread  and 
pastry,  is  not  of  such  importance  as  to  warrant  the 
jury  in  finding  that  he  is  a  baker.  A  baker  is  one 
whose  occupation  is  to  bake  bread  and  other  articles 
of  food.  The  statute  which  we  are  considering  may 
be  presumed  to  have  been  founded  upon  thedesirabil 


Ity  and  propriety  of  permitting  freshly  cooked  food  to 
be  obtained  on  the  Lord's  day,  as  well  from  the  shop 
of  the  manufacturer  as  from  the  kitchen  of  the  house- 
holder. That  tbe  interval  may  be  short  between  the 
preparation  of  the  food  and  the  appearance  of  it  on 
the  table  of  the  consumer,  the  baker  is  permitted  to 
do  his  work,  and  deliver  his  viands,  on  the  Lord's  day. 
But  this  reason  does  not  apply  to  sales  of  provisions 
which  do  not  require  preparation  by  the  dealer  for  the 
immediate  use  of  the  purchaser.  We  cannot  believe 
that  the  Legislature  intended  to  include  in  the  ex- 
ception of  the  amendment  all  persons  who  deal  in  the 
products  of  bakeries.  Such  a  construction  of  the  stat- 
ute would  allow  a  large  proportion  of  the  grocers  and 
provision  dealers  of  the  Commonwealth  to  open  their 
shops  every  Lord's  day.  Mass.  Sup.  Jud.  Ct.,  Jan.  3, 
1888.    ComnwntoeaUh  v.  Croteley.    Opinion  by  Knowl- 

ton,  J. 

# 

CORRESPONDENCE. 

Sbryiob  of  process  on  Intants  Above  Fourteen. 
Editor  of  the  Albany  Law  Journal : 

A  decision  of  the  General  Term  of  the  Supreme 
Court,  First  Department,  made  in  January  last,  will 
render  many  titles  to  real  estate  defective. 

The  decision  referred  to  is  in  the  case  of  Mouiton  v. 
MoiUtont  ftud  is  to  the  effect  that  the  court  acquires 
no  jurisdiction  over  an  infant  defendant  of  the  age  of 
fourteen  years  and  upward,  unless  a  copy  of  the 
summons  in  the  action  (in  addition,  it  would  seem,  to 
service  of  the  summons  on  the  infant)  be  delivered  in 
behalf  of  the  infant  defendant  to  a  person  previously 
designated  by  order  of  the  court  to  receive  such  ser- 
vice. The  decision  rests  upon  the  provision  of  section 
427  of  the  Code  of  Civil  Procedure. 

Section  426  of  the  Code  provides  how  personal  service 
of  a  summons  shall  be  made  upon  a  natural  person 
within  the  State.  It  is  divided  into  four  subdivisions. 
The  first,  second  and  third  relate  to  an  infant  under 
fourteen  years,  to  an  incompetent  person,  and  to  a 
sheriff  respectively.  Subdivision^ 4  is  as  follows: 
"  In  any  other  case  to  the  defendant  in  person." 

It  seems  to  have  been  understood  by  conveyancers 
generally  that  service  of  the  summons  upon  an  infant 
over  the  age  of  fourteen  years  was  sufficient  to  give 
the  court  jurisdiction  as  subdivision  4  above  referred 
to  covers  *'  any  other  case." 

There  are  many  titles  to  valuable  real  estate  in  this 
city  derived  through  partition  and  foreclosure  suits 
in  which  there  are  infant  defendants  over  the  age  of 
fourteen  years,  where  the  summons  has  been  served 
on  such  infant  defendants  only.  AU  such  titles  are 
now  defective,  and  legislative  aid  may  become  neces- 
sary in  order  to  make  them  marketable. 

It  seems  also  to  have  been  understood  that  section 
427,  above  referred  to,  would  have  no  effect  unless  the 
court  in  its  discretion,  with  or  without  application 
therefor,  made  an  order  requiring  a  copy  of  the 
summons  to  be  delivered,  in  behalf  of  the  infant  de- 
fendant, to  a  person  designated  in  the  order.  The  case 
of  MouUon  V.  MouUon  seems  to  establish  the  rule  that 
the  attention  of  the  court  should  be  called  to  the  fact 
that  there  was  an  infant  defendant  over  fourteen 
years,  so  that  an  order  could  be  made  dispensing  with 
the  delivery  of  a  copy  of  the  summons  before  the  ser- 
vice, under  subdivision  4  of  section  426,  would  become 
effectual  to  give  the  court  jurisdiction  over  the  infant. 

Can  it  be  that  this  was  the  intention  of  the  codiflers? 

New  York,  March  21, 1888.  J. 

Statute  of  Limitations— Code  of  Crv.  Phoc,  §  875. 
Editor  of  the  Albany  Law  Journal: 

Recently  I  had  occasion  to  examine  section  375, 
Code  Civ.  Proc.,  which  extends  the  time  in  which  to 

Digitized  b> 


264 


THE  ALBANY  LAW  JOURNAL. 


oommeuoe  au  aotioa  by  exoludiug  the  period  of  oer- 
tain  diBabUities.  I  coDfess  I  was  at  first  muoli  oon- 
fased  as  to  the  period  or  the  mauuer  in  whiob  the 
limitation  would  be  prolonged.  The  case  of  HoujeU 
y.Leatfitt,  95  N.  T.  tfl7,  is  directly  in  point,  and  though 
clear  enough  to  decide  the  case  in  issue,  it  does  not 
deserve  credit  for  perspicuity  in  laying  down  the  gen- 
eral rule.  Thus  it  says,  on  page  623:  ''Any  unex- 
pended part  of  the  period  of  time  fixed  by  the  general 
rule  of  limitation  belongs  to  the  party  entitled  to  sue, 
after  the  disability  has  ended,  and  so  much  added 
time  as  will  not  extend  the  original  limit  beyond  ten 
years  more  after  the  end  of  the  disability.*' 

If  the  meaning  of  this  is  clear  to  you  at  first  reading 
then  I  must  be  obtuse.  But  from  a  study  of  this  and 
other  cases,  I  understand  the  general  rule  to  be  as  em- 
bodied in  the  following,  counting  all  time  from  the 
date  the  cause  of  action  arises : 

First.  A  party  always  has  twenty  years  in  which  to 
sue. 

Second.  A  party  never  has  less  than  ten  years  plus 
the  period  of  disability. 

Third.  If  said  period  is  equal  to  or  less  than  ten 
years,  he  has  twenty  years  plus  said  period. 

Fourth.  If  said  period  exceeds  ten  years,  he  has 
twenty  years  plus  such  excess. 

Yours  truly, 

Onxonta,  March  21, 1888.  Alva  8xtboi;t. 


STATE  BAR  ASSOCIATION  —  ELEVENTH 
ANNUAL  REPORT. 

rpHE  Eleventh  Annual  Report  of  the  New  York 
•I-  State  Bar  Association  is  just  published,  and  will 
soon  be  sent  to  members  by  mail. 

It  contains  useful  and  interesting  matter  to  all 
practicing  lawyers,  especially  to  members  of  the  New 
York  State  Bar. 

The  subject  of  text-books  and  reports,  and  their 
accumulation ;  of  extra  allowance,  its  evils  and  anoma- 
lies ;  codification ;  of  counsel  to  the  Legislature ;  of  re- 
form in  the  organization  of  courts ;  of  the  evils  injur- 
ing the  profession,  are  all  ably  and  practicably  consid- 
ered in  the  comprehensive  address  of  President  Cooke. 

"The  Independence  and  Integrity  of  the  Bar,*'  the 
subject  of  Daniel  Dougherty's  magnificent  oration, 
which  was  listened  to  with  such  intense  interest,  and 
which  has  elicited  general  comment  and  commenda- 
tion from  the  press  in  all  parts  of  the  nation,  forms  a 
very  important  part  of  the  volume. 

The  learned  and  valuable  paper  upon  **  Parliament- 
ary Representation  in  Great  Britain,"  by  the  Rt.  Hon. 
John  W.  Melior,  Q.  C,  read  by  Mr.  Elliott  P.  Shepard, 
is  an  exceedingly  rich  contribution  to  the  learning  of 
the  Association,  to  the  professiou,  and  to  Legislators, 
while  it  gives  a  fund  of  information,  instructive  and 
useful,  to  all  American  citizens. 

The  paper  on  '*The  Contest  Between  the  Judiciary 
and  Legislature  of  Rhode  Island,**  by  Hon.  John 
Winslow,  commends  itself  to  the  Judiciary,  to  the  Leg- 
islature and  to  all  thoughtful  readers.  It  is  a  scholarly 
and  erudite  description  of  a  collision  between  co- 
ordinate branches  of  a  popular  government,  which 
Hamilton,  Madison  and  Jay  pointed  out  as  among 
the  dangers  to  which  the  nation  would  be  ex- 
posed —  the  collitfions  between  the  different 
branches  of  the  government.  Mr.  Winslow  care- 
fully and  learnedly  considers  this  subject  and  the 
oases  touching  it  in  the  Federal  courts,  showing  that 
the  first  constitutional  question  which  Chief  Justice 
Marshall  had  to  consider  was  the  same  that  troubled 
the  Rhode  Island  Legislature  and  Judiciary—the  in- 
quiry as  to  the  duty  of  the  court  to  set  aside  an  act  of 
Congress  because  of  its  repugnance  to  the  Federal 


Constitution.  The  question  arose  in  the  well-known 
case  of  Jtfar6ury  v.  Modisott,  1  Cranch,  158.  It  oo- 
curred  again  in  the  case  of  MoCiUloch  v.  The  State  qf 
MarylafhdU  and  other  cases,  all  of  which,  as  has  been 
said,  Mr.  Winslow  reviews  in  a  manner  that  renders 
the  subject  of  his  paper  admirably  adapted  to  the 
present  time.  The  facts  related  in  the  paper  are  ex- 
ceedingly interesting,  and  will  largely  repay  a  careful 
reading. 

The  proceedings  on  the  death  of  Hon.  Charles  A. 
Rapallo,  a  member  of  the  Association,  on  the  death 
of  Aaron  J.  Vanderpoel,  Charles  Hughes,  Samuel  L. 
Selden,  also  members  of  the  Association,  are  very 
impressive,  and  the  discussion  on  important  sub- 
jects touching  the  profession  by  the  members  of  the 
Association  are  interesting. 

There  are  other  important  departments  In  this  vol- 
ume not  contained  in  any  former  editions,  which,  it 
is  believed,  will  add  to  its  usefulness. 

From  our  relation  to  the  work,  it  would,  perhaps, 
be  unbecoming  for  us  to  refer  to  the  manner  In  which 
it  has  been  edited  and  prepared  for  the  public.  If  our 
efforts  to  improve  it  shall  be  regarded  in  any  degree 
successful,  we  shall  be  highly  gratified.  If  its  errors 
are,  as  we  trust  they  will  be,  generously  overlooked, 
we  shall  have  much  reason  for  self-congratulation. 

L.  B.  Proctob. 

Secretary, 

NOTB.~  Unavoidable  circumstances  have  caused  a  slight 
delay  in  sending  our  report  to  members  of  the  Association. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Friday, 
March  28,  1888: 

Judgment  affirmed  with  costs— Alfred  Cooke,  re- 
spondent, V.  Robert  A.  Appleton,  Jr.,  and  others, 
appellants. Judgment  affirmed  with  costs— North- 
ampton National  Bank,  respondent,  v.  Luclen  H. 

Niles,  appellant. Judgment  affirmed  with  costs— 

Rosel  Barnes,  appellant,  v.  Dewey  L.  Barnes,  respond- 
ent.  Dismissed  under  subdivision  8  of  section  191 

of  the  Code  of  Civil  Procedure  for  want  of  proper 
certificate  with  costs— John  Lowery,  respondent,  t. 

John  O.  Shenar  and  another. Judgment  affirmed 

with  costs— Richard  H.  Lee,  respondent,  v.  Eugene  A. 

Homer,  appellant. Judgment  affirmed  with  oosta— 

Mary  Dallamari,  respondent,  v.  Joseph  H.  Wilcox, 
appellant. 

Ordered :  That  this  court  take  a  recess  from  thla 
date  to  Monday,  the  9th  day  of  April,  1^8,  at  10 
o'clock  A.  M.,  at  the  capitol,  in  the  city  of  Albany, 
then  to  proceed  with  the  call  of  the  present  calendar. 

Motion  days  wiU  be  April  10th  and  Zith. 


NOTES. 


Chief  Justice  Waite  had  a  very  pleasant  vein  of  ha* 
mor.  He  once  spoke  to  us,  in  a  letter,  of  the  most 
gigantic  of  his  associates  as  **  my  big  brother  "  In 
respect  to  the  Texas  Court  of  Appeals'crlticism  of  the 
decision  of  the  United  States  Supreme  Court  in  the 
Drummer's  case,  he  wrote :  **  The  Texas  decision  car- 
ries me  back  to  my  early  days  on  the  court,  when  a 
register  in  bankruptcy  declined  to  follow  one  of  my 
circuit  opinions.  As  years  have  gone  by,  I  have  i>een 
led  to  suspect  that  others  thought  the  Register  was 
right."  He  also  had  a  good  opinion  of  this  Journal. 
He  wrote  us  a  few  months  ago :  "  I  read  the  Albakt 
Law  Journal  every  chance  I  get,  and  always  with 
interest.  It  is  one  of  my  regular  occupations  to  go 
down  into  the  Law  Library  at  the  end  of  a  term,  and 
look  over  all  the  numbers  of  the  writer.  I  am  sure  to 
find  profit  in  it." 
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Albany,  April  7,   1888. 


CURRENT  TOPICS. 

WE  are  very  sorry  to  see  Mr.  "  Easychair  "  Cur- 
tis casting  in  his  lot  with  the  blackguard 
editors.  He  says  in  Ha/rper^s  Magamne  for  April : 
^*  In  its  comments  upon  trials  and  judicial  decisions 
undoubtedly  the  newspaper  sometimes  abuses  its 
opportunities  and  its  power.  But  the  abuses  and 
wrongs  in  the  administration  of  law  which  it  pre- 
vents are  infinitely  greater  than  those  of  which  it  is 
guilty.  *  *  *  Mr.  Dougherty  says  that  the 
press  of  New  York,  by  its  conduct  in  the  Sharp 
trial,  inflicted  *  the  first  great  blow  ever  struck  in 
America  at  the  *pure  administration  of  justice.' 
What  the  press  did  in  the  Sharp  trial  was  to  keep 
clearly  before  the  public  mind  the  actual  facts,  and 
to  insist  that  a  man  undeniably  guilty  should  not 
go  un whipped  of  justice  by  any  trick  or  mere  tech- 
nicality of  the  law.  The  chair  repeats  what  it  said 
in  February,  that  the  forms  of  law  must  be  care- 
fully observed,  and  that  judges  are  not  to  be  de- 
nounced by  observing  them.  But  it  said  also,  and 
repeats,  that  when  strict  observance  of  them  tends 
to  a  plain  miscarriage  of  justice,  it  is  high  time  to 
revise  the  forms.  Now  the  course  of  the  press  fixed 
this  very  truth  in  the  public  mind.  There  was  no 
reasonable  doubt  or  question  of  Sharp's  guilt.  No- 
body, so  far  as  we  know,  held  that  he  was  not 
guilty.  The  press  was  in  no  sense  whatever  hound- 
ing an  innocent  man  or  imperilling  a  man  whose 
guilt  was  doubtful.  It  was  insisting  only  that  a 
guilty  man  should  not  escape  by  stretching  the 
forms  of  legal  procedure.  The  chair  does  not  say 
that  they  were  stretched,  but  the  course  of  the  press 
made  stretching  less  probable.  That  in  some  in- 
stances it  assailed  judges  unreasonably  is  undenia- 
ble. But  under  the  circumstances  it  was  almost  a 
pardonable  excess.  ♦  *  *  The  history  of  the 
Sharp  case  puts  the  legal  profession  upon  the  de- 
fense much  more  than  the  press.  The  judges  in- 
deed who  insisted  upon  an  honest  observance  of 
the  forms  of  judicial  procedure  should  have  been 
resolutely  sustained.  But  when  it  was  known  that 
money  had  corrupted  aldermen,  and  apparently 
corrupted  lawyers,  and  would  leave  no  other  op- 
portunity of  corruption  untried,  it  was  hardly  a 
great  blow  struck  at  the  pure  administration  of 
justice  to  take  good  care  that  juries  and  judges 
should  know  that  they  stood  in  the  full  light  of 
public  scrutiny.  If  the  task  was  overdone  and  per- 
sonal character  was  unjustly  assailed,  the  abuse  was 
less  than  the  prostitution  of  legal  skill  and  the  pos- 
sible perversion  of  judicial  forms  to  a  miscarriage 
of  justice.  The  general  result  of  the  course  of  the 
press  in  the  Sharp  case  was  undoubtedly  a  great 
public  service.  It  disclosed  abuses  in  the  legal 
profession  which  will  be  less  frequent  hereafter. 
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It  taught  lawyers  that  there  is  another  account  be- 
sides their  bank  account  which  must  be  considered 
in  the  practice  of  their  profession.  It  taught  men 
who  believe  —  not  certainly  without  reason  —  that 
they  can  buy  legislation,  and  franchises,  and  law- 
yers, and  juries,  that  there  is  a  press  which  cannot 
be  bought,  and  which  will  turn  the  light  of  public 
contempt  upon  the  names  and  characters  of  briber 
and  bribed.  It  taught  the  public  that  the  forms  of 
judicial  procedure  may  be  skilfully  perverted  to 
promote  crime  by  facilitating  the  escape  of  crimi- 
nals. *  *  *  The  press  doubtless  is  a  good  deal 
of  a  sinner.  But  a  high-minded  and  accomplished 
lawyer  might  wisely  remind  his  brethren  of  the 
abuses  of  the  legal  profession  which  occasion  what 
may  seem  to  him  the  abuses  of  the  tewspapers. 
The  public  conviction  of  the  general  uprightness  of 
the  courts,  and  the  quick  instinct  of  the  English- 
speaking  races  to  defend  the  independence  of  the 
judiciary,  may  be  trusted  to  restrain  and  condemn 
unjust  assaults  upon  them.  But  when  that  public 
conviction  and  instinct  are  not  outraged  by  assaults, 
but  lend  an  ear  inclined  to  believe  —  the  time  has 
come  not  to  denounce  the  press,  but  to  scrutinize 
the  profession.''  The  amount  of  all  this  is  that 
everybody  knows  that  Sharp  was  guilty ;  therefore 
he  ought  not  to  enjoy  the  ordinary  presumption  of 
innocence,  nor  the  ordinary  forms  of  a  fair  trial ; 
the  newspapers  ought  to  be  commended  for  urging 
this  idea  upon  the  community,  the  judges  and  the 
jury,  pending  the  trial;  and  ought  not  to  be  cen- 
sured for  false,  base,  and  irrelevant  imputations 
upon  the  characters  of  the  judges  who  sat  in  re- 
view. We  are  very  sorry  to  observe  Mr.  Curtis  writ- 
ing such  poor  stuff  as  this.  He  would  much  better 
restrict  his  graceful  and  pleasing  pen  to  his  ordi- 
nary Chloe  and  Daphne  business  of  the  Addisonian 
period.  We  go  as  far  as  Mr.  Curtis  can  go  in  com- 
mending the  press  for  dragging  great  malefactors 
to  light,  but  the  press  has  no  right  to  browbeat, 
threaten  and  defame  the  oflcers  of  justice.  The 
Worlds  for  example,  did  a  great  public  service  in 
tracking  the  murderers  of  the  Maine  cashier  and 
restoring  the  good  name  of  that  cruelly  defamed 
and  faithful  ofiQlcer.  But  suppose  the  World,  dur- 
ing the  trial,  had  followed  its  daily  progress,  and 
threatened  the  jury  with  public  odium  if  they 
should  dare  to  acquit,  and  after  the  trial  had  li- 
belled judges  who  had  granted  stays  of  proceed- 
ings, prying  into  their  private  matters  and  history, 
and  accusing  them  of  being  corruptly  influenced? 
Would  Mr.  Curtis  defend  that  too?  Probably  not, 
and  yet  he  might  as  well  as  to  defend  this,  for  al- 
though the  early  course  of  the  newspapers  in  the 
one  case  was  as  laudable  as  in  the  other,  yet  the 
subsequent  conduct  in  the  one  could  have  been  no 
worse  than  in  the  other.  But  what  has  Mr.  Curtis 
to  say  to  the  result?  The  highest  court  of  the 
State  have  declared  that  Sharp's  trial  was  grossly 
unfair  in  every  point  complained  of,  and  every  law- 
yer who  has  examined  the  case  knows  that  there 
was  not  enough  evidence  to  hang  a  dog  on.  A 
more  pitiful  and  preposterous  break^dowupf  justice 
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was  never  known.  Now  what  great  public  service 
has  the  press  wrought  in  seeking  to  sustain  this 
conviction,  so  erroneous  and  unjust?  **  The  forms 
of  legal  procedure"  were  not  •* stretched"  except 
in  procuring  the  conviction.  They  did  not  need 
to  be  *^ stretched"  to  free  Sharp  on  appeal.  His 
discharge  was  as  inevitable  as  the  sitting  of  the 
conrt,  and  every  lawyer  knew  it,  but  a  certain  legal 
reputation  had  to  be  protected  for  election  pur- 
poses, until  election  proved  reprobation.  The  plain 
fact  is  that  certain  editors  ought  to  have  been  put 
in  jail  for  gross  contempt  of  court,  but  there  is  not 
much  use  in  trying  to  keep  some  newspaper  men 
decent  when  they  have  axes  to  grind.  It  is  proba- 
bly better  to  treat  the  writers  with  contempt  than 
to  punish  them  for  contempt.  But  we  hope  not 
again  to  see  Mr.  Curtis,  who  is  our  beau  ideal  of 
an  honest  and  intelligent  journalist, 'lending  the  aid 
of  his  admired  pen  and  his  immaculate  reputation 
to  the  defense  of  the  blackguards  of  the  New  York 
city  press.    Rural  blackguards  please  copy. 


A  respected  Canada  brother  writes  us:  '*  An  ef- 
fort is  about  to  be  made  to  abolish  a  restriction 
which  at  present  exists  in  the  Province  of  Quebec, 
preventing  parties  to  a  suit  from  testifying  on  their 
own  behalf.  I  should  be  pleased  to  know  your 
opinion  as  to  the  advisability  of  the  proposed 
change,  and  also  your  estimate  of  the  views  of  the 
profession  generally  on  the  subject."  We  should 
as  soon  •  have  expected  to  have  our  correspondent 
writing  for  our  opinion  as  to  the  advisability  of 
using  ether  to  allay  pain  in  surgical  operations, 
or  whether  there  is  any  thing  of  merit  in  the 
science  of  geology,  or  whether  judges  can  well  sit 
without  wigs — or  to  put  it  as  strongly  as  possible  — 
whether  we  are  in  favor  of  codification  I  We  did 
not  know  that  this  question  was  any  longer  asked. 
It  has  been  settled  in  this  State  for  thirty  years, 
and  we  do  not  suppose  that  a  single  voice  would  be 
heard  in  our  profession  in  favor  of  a  return  to  the 
old  practice.  Possibly  we  are  misled.  Possibly 
there  may  here  and  there  be  a  fossil  who  believes 
in  total  depravity,  and  that  the  modem  rule  tends 
to  increase  perjury  —  some  ante-diluvian  who  op- 
posed the  Code  of  Procedure,  and  who  has  years 
ago  shed  his  intellectual  knee-pans.  But  we  doubt 
that  even  Mr.  Evarts,  Mr.  Coudert  or  Judge  Noah 
Davis,  who  think  the  Code  of  Procedure  a  "  calam- 
ity," would  be  so  hardy  as  to  contend  that  if  they 
had  lawsuits  of  their  own  they  ought  to  be  excluded 
as  witnesses  because  of  their  innate  and  heaven- 
implanted  tendency  toward  perjury  when  they  have 
personal  interests  at  stake.  This  particular  matter 
was  the  pet  reform  of  our  youth,  in  favor  of  which 
we  did  our  very  first  legal  writing.  We  have 
watched  it  here  and  in  other  communities,  and  be- 
lieve we  are  in  no  danger  of  contradiction  in  say- 
ing that  wherever  the  old  rule  has  been  abolished 
it  has  given  universal  satisfaction,  and  that  no  con- 
siderable number  would  favor  a  return  to  it.  The 
abrogation  of  the  silly  old  doctrine  has  shortened 


trials,  elicited  truth,  and  promoted  justice.  Let 
not  the  Canadians  any  longer  cherish  the  notion 
that  it  is  wise  to  exclude  as  witnesses  the  only  two 
persons  on  earth  who  know  all  about  the  matter  in 
controversy.  • 

Some  one  sends  us  three  bills  introduced  in  the 
Assembly  by  Mr.  Herrmann.  One  providing  that 
an  instrument  recorded  for  more  than  two  years 
shall  not  be  impeached  or  impaired  by  reason  of 
any  defect  in  the  acknowledgment  or  proof,  and 
may  be  read  in  evidence  without  further  proof. 
We  see  no  objection  to  this.  It  may  be  wise  to 
enact  a  short  statute  of  limitations  for  the  repose  of 
such  acts.  Also  a  bill  to  amend  section  three  hun- 
dred and  three  of  the  Code  of  Civil  Procedure,  re- 
lating to  the  production  of  books  and  papers  in 
actions,  providing  that  the  court  may  compel  a 
party  to  give  the  opposite  party  or  his  agent  an  in- 
spection and  permission  to  take  drawings  or  photo- 
graphs of  any  chattel  in  his  possession  or  control, 
the  subject  of  or  involved  in  the  action.  This 
seems  well  enough,  guarded  by  the  judicial  discre- 
tion. But  does  Mr.  Herrmann  think  that  ''chat- 
tel "  includes  books  and  papers?  It  does  literally, 
but  we  should  prefer  to  say  ''  books,  or  papers,  or 
other  chattels  of  any  kind  whatsoever,"  if  that  is 
what  he  wants.  Also  a  bill  to  restrict  dower  to 
lands  of  which  the  husband  died  seised.  This  we 
heartily  approve  of,  inasmuch  as  we  cannot  abolish 
dower  and  substitute  a  more  certain,  convenient, 
and  effectual  provision  for  the  wife's  security.  But 
we  doubt  that  Mr.  Herrmann  can  bring  this  about. 
Dower  is  a  sort  of  sacred  ark  —  clumsy  but  venera- 
ble —  against  which  modem  legblators  are  not  apt 
to  allow  a  hand  to  be  raised. 


A  reader  has  suggested  that  we  ought  to  include 
Whittington  among  the  great  men  who  loved  cats. 
We  think  not.  That  cat  story  is  a  myth.  But  we 
ought  to  have  included  Sir  Isaac  Newton,  who 
loved  dogs  and  cats,  and  Sam  Johnson,  who  used 
to  buy  oysters  for  "Hodge,  his  cat."  Our  own 
Judge  Earl,  in  MuXUdy  v.  PeopU,  86  N.  Y.  366,  hold- 
ing that  a  dog  is  **  personal  property,"  the  subject 
of  larceny,  observed:  **The  reason  generally  as- 
signed by  common-law  writers  for  this  rule  as  to 
stealing  dogs  is  the  baseness  of  their  nature,  and 
the  fact  that  they  were  kept  for  the  mere  whim  and 
pleasure  of  their  owners.  When  we  call  to  mind 
the  small  spaniel  that  saved  the  life  of  William  of 
Orange,  and  thus  probably  changed  the  current  of 
modem  history  (2  Motley's  Dutch  Republic,  898) ; 
and  the  faithful  St.  Bernards,  which  after  a  storm 
has  swept  over  the  crests  .and  sides  of  the  Alps 
start  out  in  search  of  lost  travellers,  the  claim  that 
the  nature  of  a  dog  is  essentially  base  and  that  he 
should  be  left  a  prey  to  every  vagabond  that  chooses 
to  steal  him,  will  not  now  receive  ready  assent.  In 
nearly  every  household  in  the  land  can  be  found 
chattels  kept  for  the  mere  whim  and  pleasure  of 
the  owner,  a  source  of  solace  after  serious  labor,  ex- 
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ercising  a  refiDing  and  elevatiDg  influeDce,  and  yet 
they  are  as  much  under  the  protection  of  the  law  as 
chattels  purely  useful  and  absolutely  essential.  *  *  * 
Those  ancient  law-givers  thought  it  not  unfit  that  a 
person  should  die  for  stealing  a  tame  hawk  or  fal- 
con. »  »  ♦  Large  amounts  of  money  are  now 
invested  in  dogs,  and  they  are  largely  the  subjects 
of  trade  and  traffic.  In  many  ways  they  are  put  to 
useful  service,"  etc.  We  are  grieved  to  notice  that 
Folger,  C.  J.,  dissented.  He  loved  horses,  but  we 
believe  he  did  not  own  a  dog.  A  North  Carolina 
correspondent  writes :  * '  Apropos  the  Ohio  dog  case, 
and  your  own  classical  'doggerel,'  the  Supreme 
Court  of  this  State  held  in  the  case  of  State  v.  Bol- 
der, 81  N.  C.  527;  S.  0.,  81  Am.  Rep.  517,  that  a 
dog  was  not  property  at  common  law,  and  we  had 
no  statute  making  it  such,  hence  an  indictment 
for  the  larceny  of  a  dog  would  not  lie.  But  we 
have  a  statute,  passed  since  this  decision  was  handed 
down,  which  declares  a  dog  property  when  listed 
by  his  owner  for  taxation."  Among  the  admirers 
of  our  dog  verses  is  If  r.  Barker,  of  Maine. 


NOTES  OF  CASES. 

IN  Hotel  Asaociation  of  Omaha  v.  Walters^  Nebraska 
Supreme  Court,  Feb.  8,  1888,  the  owner  of  a 
hotel  had  constructed  an  area  way  below  the  side- 
walk about  twelve  feet  deep,  for  an  elevator  to 
lower  baggage  to  the  basement  of  the  hotel,  and  as 
a  guard,  had  placed  a  rail  of  gas-pipe  about  seven 
feet  six  inches  in  length  by  from  two  to  three 
inches  in  diameter  in  iron  posts  about  two  feet 
above  the  edge  of  the  sidewalk,  so  arranged  as  to 
be  taken  out  when  baggage  was  to  be  raised  or 
lowered  by  the  elevator.  The  fastenings  at  one 
end  of  the  rail  had  become  loose  and  unsafe,  of 
which  the  proprietor  had  notice.  One  W.,  not  a 
guest,  but  a  patron  of  the  hotel  saloon,  on  leaving 
the  same,  in  conversation  with  a  friend  leaned 
against  the  rail  in  question,  which  gave  way  and 
precipitated  him  partly  into  the  area  way  below, 
causing  him  severe  injuries.  Held,  that  the  hotel 
company  was  liable  therefor.  The  court  said :  ^'In 
Congreve  v.  Morgan,  18  N.  Y.  79,  an  action  was 
brought  to  recover  damages  for  personal  injuries 
sustained  by  a  young  child  by  reason  of  being  pre- 
cipitated into  an  area  under  the  sidewalk  in  front 
of  the  defendant's  premises.  The  plaintiff  lived 
with  his  father  in  the  second  story  of  the  building, 
over  the  store,  and  the  plaintiff's  father,  by  per- 
mission of  the  defendant,  had  placed  some  of  his 
goods  in  the  area,  but  used  it  only  temporarily,  and 
paid  no  rent  therefor.  The  defendant  was  the 
owner  of  the  building,  but  did  not  occupy  any  por- 
tion of  it.  The  area  extended  under  the  street,  and 
was  covered  by  flag-stone.  The  flag-stone  was  set 
by  a  contractor,  who  contracted  to  do  all  the  work 
in  a  workman-like  and  substantial  manner,  and  to 
furnish  good  and  sufficient  materials  therefor.  A 
verdict  was  rendered  in  favor  of  the  plaintiff  in  the 
court  below,   and  the  question  came  before  the 


Court  of  Appeals,  where  Strong,  J.,  delivered  an 
opinion  as  follows :  *  The  verdict  of  the  jury  in- 
volves the  fluding  that  the  stone  covering  the  area 
was  unsuitable  and  unsafe  for  that  purpose,  where- 
fore it  broke,  and  the  plaintiff  received  the  injury 
in  question.  The  area  was  under  the  surface  of 
the  public  street,  and  was  maintained  for  the  bene- 
fit of  the  property  of  the  defendant,  and  the  stone 
was  placed  over  it  under  contract  with  the  defend- 
ant for  the  completion  of  the  defendant's  building 
in  pursuance  of  the  contract.  No  license  from  the 
city  for  the  area  was  proved.  It  certainly  is  just 
that  persons,  who  without  special  authority  make 
or  continue  a  covered  excavation  in  a  public  street 
or  highway  for  a  private  purpose  should  be  respon- 
sible for  all  injuries  to  individuals  resulting  from 
the  street  or  highway  being  thereby  unsafe  for  its 
appropriate  use,  there  being  no  negligence  by  the 
parties  injured,  and  I  entertain  no  doubt  that  a  lia- 
bility to  that  extent  is  imposed  upon  them  by  law. 
♦  ♦  ♦  The  general  doctrine  is  that  the  public 
are  entitled  to  the  street  or  highway  in  the  con- 
dition in  which  they  placed  it,  and  whoever, 
without  special  authority,  materially  obstructs  it, 
or  renders  it  hazardous  by  doing  any  thing  upon, 
above  or  below  the  surface,  is  guilty  of  a  nuisance, 
and  as  in  all  other  cases  of  a  public  nuisance,  indi- 
viduals sustaining  special  damage  from  it,  without 
any  want  of  due  care  to  avoid  injury,  have  a  rem- 
edy by  action  against  the  author  or  person  continu- 
ing the  nuisance.  No  question  of  negligence  can 
arise,  the  act  being  wrongful.  It  is  as  much  a 
wrong  to  impair  the  safety  of  a  street  by  undermin- 
iug  it  as  by  placing  objects  upon  it.  There  can  be 
no  difference  in  regard  to  the  nature  of  the  act  or 
the  rule  of  liability,  whether  the  fee  of  the  lands 
within  the  limits  of  the  easement  is  in  a  municipal 
corporation  or  in  him  by  whom  the  act  complained 
of  was  done.  In  either  case  the  act  of  injuring  the 
easement  is  illegal.'  See  also  Congrevey.  Morgan, 
18  N.  Y.  84;  Dygert  v.  Schenck,  28  Wend.  446.  And 
even  where  there  is  authority  from  the  city  to  make 
the  excavation,  it  is  to  be  done  with  proper  precau- 
tions to  prevent  accidents  to  travellers.  Mohbina  v. 
ChieagOy  4  Wall.  657-679.  Where  an  excavation  is 
made  so  near  a  public  thoroughfare  that  a  person 
passing  along  may  be  precipitated  into  it,  it  is  the 
duty  of  the  occupant  of  the  premises  to  provide 
suitable  guards  to  prevent  such  injuries.  Piekard 
V.  SmUh,  10  C.  B.  (N.  S.)  470;  Bishop  v.  Trusteee,  1 
El.  &  El.  697;  Hdrdeaetle  v.  Railway  Co.,  4  Hurl.  & 
N.  67;  WiXkinaon  y.  Fairrie,  82  Law  J.  Exch.  78; 
Brinks  v.  BaUroad  Co.,  22  Law  J.  Q.  B.  26;  Boun- 
sea  V.  Smyth,  29  Law  J.  C.  P.  203;  Wettor  v.  Dunk, 
4  Fost.  &  F.  298;  Indermaur  v.  Dames,  L.  R,  1  C. 
P.  274.  And  this  rule  is  particularly  applicable 
near  a  large  hotel,  thronged  with  travellers,  and  on 
a  public  street  like  Thirteenth  street.  The  proprie- 
tors were  well  aware  that  persons  frequenting  the 
hotel  were  in  the  habit  of  leaning  against  or  sitting 
on  the  rail  in  question,  and  they  were  guilty  of 
gross  negligence  in  leaving  it  thus  insecure.  Con- 
siderable objection  has  been  made  th|tt  Walters  was 
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not  a  patron  of  the  hotel,  and  therefore  had  no 
right  upon  the  grounds,  and  for  that  reason  cannot 
recover.  It  is  sufficient  to  say  that  he  was  a  patron 
of  at  least  one  department  of  the  hotel  —  the  saloon 
—  and  therefore  the  objections  of  the  plaintiff  in 
error  do  not  apply.  But  even  had  he  been  a  stran- 
ger it  is  probable  that  upon  the  facts  proved  the 
plaintiff  below  would  have  been  entitled  to  re- 
cover." See  notes,  26  Am.  Rep.  562;  84  id.  288; 
Haughey  v.  Hart,  62  Iowa,  96;  S.  C,  49  Am.  Rep. 
188;  Bransom's  Admr.  v.  Laboot,  81  Ky.  688;  S.  C, 
50  Am.  Rep.  198;  Croogan  v.  Sehidd,  58  Conn.  186; 
8.  C,  55  Am.  Rep.  88;  Colder  v.  Bmalley,  66  Iowa, 
219;  8.  C,  55  Am.  Rep.  270;  SehiUing  v.  Abemethy, 
112  Penn.  8t.  487;  S.  C,  56  Am.  Rep.  820. 


In  MeCarmaek  v.  Ferry ,  47  Hun,  — ,  upon  the 
trial  of  this  action,  brought  to  recover  damages 
for  a  malidouB  prosecution  of  the  plaintiff  upon  a 
charge  made  by  the  defendant  that  the  plaintiff 
had  opened  a  sealed  letter  wilfully  and  without 
authority,  contrary  to  the  provisions  of  section  642 
of  the  Penal  Code,  it  appeared  that  the  plaintiff  in- 
dorsed a  draft  owned  by  him  in  blank  and  placed 
the  same  in  an  ordinary  envelope,  and  after  sealing 
it  wrote  on  the  face  of  the  envelope  the  following 
words:  *' Captain  McCormack  (the  plaintiff),  take 
this  to  the  First  National  Bank  and  bring  me  $400, 
and  half  a  dozen  blank  checks,  and  oblige  W.  N. 
Perry,"  and  delivered  it  to  another  person,  who  at 
his  request  delivered  it  to  plaintiff  on  board  the 
steamboat,  who  on  reading  the  directions  on  the 
envelope  took  out  the  draft  and  in  the  presence  of 
others  read  it,  and  then  replaced  it  and  put  the  en- 
velope in  his  pocket.  Heldy  that  the  plaintiff  was 
not  guilty  of  the  offense  of  violating  either  of  the 
provisions  of  section  642  of  the  Penal  Code,  as 
charged  by  the  defendant.  That  the  package 
opened  by  the  plaintiff  was  not,  within  the  sense 
and  meaning  of  the  statute,  a  sealed  letter.  The 
court  said :  *'  On  the  trial  it  was  held,  as  matter  of 
law,  that  the  plaintiff  was  not  guilty  of  the  offense 
of  violating  cither  of  the  provisions  of  section  642  of 
the  Penal  Code,  as  charged  by  the  defendant  in  the 
criminal  proceedings  initiated  by  him  before  the 
committing  magistrate.  To  this  the  defendant  ex- 
cepted. This  ruling  must  have  influenced  the  jury 
in  reaching  the  conclusion  that  the  defendant  did 
not  have  probable  cause  for  believing  that  the 
plaintiff  was  guilty  of  the  offense  charged  in  the 
criminal  proceedings.  The  facts  upon  which  the 
ruling  was  made  were  undisputed,  and  the  question 
became  one  of  law  for  the  court  to  determine.  It 
seems  very  plain  that  the  package  opened  by  the 
plaintiff  was  not,  within  the  sense  and  meaning  of 
the  statute,  a  sealed  letter.  The  only  writing 
was  on  the  outside  of  the  sealed  envelope,  and  the 
contents  of  the  same  were  in  the  nature  of  instruc- 
tions from  the  defendant  to  the  plaintiff  directing 
him  what  to  do  with  the  contents  of  the  envelope. 
If  the  writing  may  be  regarded  as  instructions  from 
the  defendant  to  the  bank,  with  the  intention  that 


it  should  follow  the  same  in  the  use  to  be  made  by 
it  of  the  draft,  then  it  was  an  open  and  unsealed 
letter,  and  does  not  come  within  either  the  letter  or 
spirit  of  the  statute.  Independent  of  the  writing, 
the  sealed  envelope  was  nothing  but  a  package 
containing  a  valuable  piece  of  property.  The  case 
is  quite  the  same  as  if  the  writing  had  been  on  a 
card  attached  to  a  pocketbook  containing  bank 
bills,  or  to  a  bag  containing  coin  or  bullion.  The 
ruling  was  correct. " 

In  Knallakan  v.  Beck,  47  Hun,  47,  in  an  action 
to  recover  wages  for  services  by  the  plaintiff  as  a 
carriage  and  sleigh  maker,  it  was  alleged  in  the 
complaint  that  by  an  agreement  between  the  par- 
ties the  plaintiff  was  to  receive  four  dollars  a  week 
and  bofurd.  The  defendant  claimed  that  by  such 
agreement  the  plaintiff  was  to  receive  only  two  dol- 
lars a  week  and  board.  After  evidence  to  sustain 
both  these  contentions,  Tield,  that  evidence  was  ad- 
missible, on  the  part  of  the  plaintiff,  to  prove  the 
fair  market  value  of  such  services  at  that  place. 
The  court  said:  '*If  the  complaint  had  averred 
*that  the  services  were  worth  the  agreed  price' 
Cornish  v.  Oraff,  86  Hun,  164,  would  be  exactly  in 
point.  The  complaint  was  framed  in  a  justice's 
court,  and  must  be  liberally  construed.  It  does 
aver  that  '  said  balance  of  $106  is  justly  due  and 
owing  plaintiff  from  defendant.'  That  allegation 
could  not  be  true  unless  the  agreement  was  as  plain- 
tiff claimed  it  to  be.  The  trial  judge  in  his  ruling 
as  well  as  in  his  charge  received  and  dealt  with  the 
evidence  of  the  value  of  plaintiff^s  services  as  bear, 
ing  upon  the  probability  of  the  truth  of  the  plain- 
tiff's position  that  the  agreement  was  for  four  dol- 
lars per  week,  and  not  as  defendant  stated  it,  at 
two  dollars  per  week.  For  such  purposes  Ccmieh 
V.  Oraff,  supra,  seems  to  be  an  authority,  and  Sturgis 
V.  Hendricks,  51  N.  T.  685,  seems  also  to  be  in 
point.  When  there  is  such  a  conflict  of  the  parties 
as  their  evidence  presented,  it  is  said  by  Abbott*s 
Trial  Evidence,  page  868,  the  usual  price  is  compe- 
tent as  bearing  upon  the  probable  truth  of  the  alle- 
gation or  rate  agreed.  Trimble  v.  StiUweU,  4  £. 
Smith,  512,  cited  by  appellant,  does  not  aid  him, 
as  in  that  case  the  special  contract  was  admitted 
by  the  pleadings,  and  the  court  therefore  held  the 
parties  were  confined  to  the  contract  price,  and 
could  not  resort  to  evidence  of  the  value  of  the 

labor." 

♦ 

CARRIER80F  QOODS-LIMmNG  LIABILITY 
FOR  LOSS  BY  CONNECTING  LINES. 

SUPREME  OOUBT  OF  TENNESSEE,  FEBBUABT  19,  188B. 

Block  v.  Mbbchants*  Despatch  Transp.  Co. 
A  transportation  company  cannot  relieve  itself  from  liabltitf 
for  loss  of  goods  accepted  by  it  for  transportation  by  a 
stipulation  in  the  bill  of  lading  that  in  case  of  loss  the 
railroad  shall  be  responsible  la  whose  actual  custody  the 
goods  are  at  the  time  of  such  happening,  the  railroad 
company  being  merely  its  ageut. 

ERROR  to  Circuit  Court,  Davidson  county;  Frank 
T.  Reed,  Judge. 
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Bice  &  DelU  for  plaintiff  in  error. 
Smith  A  AlXiaoiif  for  defendant  In  error. 

Caij>wbli«,  J.  This  action  was  brought  in  the  Cir- 
oait  Court  of  Davidson  couiitj  by  Bloolc  Bros,  against 
the  Merohants'  Despatch  Transportation  Company  as 
a  common  carrier,  to  recover  the  value  of  a  certain 
case  of  merchandise.  Verdict  and  judgment  were  for 
the  plaintiffs,  and  the  defendant  has  appealed  in  error. 
The  goods  were  received  by  the  defendant  in  the  city 
of  New  York  under  contract  to  deliver  to  the  plain- 
tilb  at  Clarkffville,  Tennessee,  for  a  stipulated  sum. 
They  were  transported  to  Louisville,  Kentucky,  over 
several  lines  of  railroad,  in  a  car  belonging  to  the  de* 
fendant,  and  at  that  point  they  were  delivered  to  the 
Louisville  &  NashvUle  Railroad  Company  for  trans- 
portation to  point  of  destination.  The  goods  were 
never  delivered  at  Clarksville,  but  were  lost  by  the 
LoulsTille  &  Nashville  company  in  some  manner,  and 
at  some  time  and  place  not  shown.  The  shipment 
was  made  under  the  following  receipt  and  bill  of  lad- 
ing: 

"  New  York.  March  18, 1882. 

'*  Rec'd  from  E.  8.  Taffray  &  Co.,  in  apparent  good 
order,  the  following  package  marked  as  in  the  mar- 
gin, viz.:  282.  Block  Bros.,  Clarksville,  Tenn.  One 
case  Mdse.  Bill  of  lading  from  New  York  to  Clarks- 
ville, of  first-class  goods ;  96  cts.  per  100  lbs.  To  be 
forwarded  to  Clarksville  under  the  following  condi- 
tions :  It  being  expressly  understood  and  agreed  that 
in  consideration  of  issuing  this  through  bill  of  lading 
and  guarantying  a  through  rate  the  Merchants'  Des- 
patch 'transportation  Company  reserves  the  right  to 
forward  said  goods  by  any  railroad  line  between  point 
of  shipment  and  destination.  *  *  *  It  is  further 
stipulated  and  agreed  that  in  case  of  any  loss,  detri- 
ment or  damage  done  or  sustained  by  any  of  the 
property  herein  receipted  for  during  such  transporta- 
tion, whereby  any  legal  liability  or  responsibility 
shall  or  may  be  incurred,  that  company  alone  shall  be 
held  answerable  therefor  in  whose  actual  custody  the 
same  may  be  at  the  happening  thereof.    *    «    * 

[Signed]  McGeagen,  Agent." 

The  contention  of  the  defendant  in  the  court  below 
was  that  these  stipulations  In  the  bill  of  lading  re- 
lieved it  from  liability  for  the  loss  of  plaintiffs'  goods; 
and  the  trial  judge's  charge  with  respect  thereto  is 
now  assailed  as  erroneous.  The  court  charged  that 
the  latter  of  these  stipulations  was  **  rendered  void  " 
by  the  former;  that  by  the  former  reserving  to  the 
defendant  "  the  right  to  forward  said  goods  by  any 
railroad  line  between  point  of  shipment  and  destina- 
tion,'* the  defendant  made  such  railroad  line  Its 
agents,  and  that  '*  the  law,  on  grounds  of  public 
policy,  would  not  allow  it  to  stipulate  exemption  from 
liability  for  the  consequences  of  the  negligence  of  its 
agents  or  their  failure  to  do  their  duty."  This  in- 
struction properly  treats  the  defendant  as  a  common 
carrier.  The  duties  which  it  undertakes  and  which  it 
holds  Itself  out  to  the  public  as  willing  to  undertake 
and  perform  give  It  that  character.  In  very  many 
oases  it  has  been  expressly  adjudged  to  be  a  common 
carrier,  and  in  others  such  has  been  assumed  to  be  its 
character  without  a  discussion  of  the  question.  We 
cite  a  few  of  these  cases :  Transportation  Co.  v.  Coni- 
forth,  3  Colo.  280;  8.  0.,  25  Am.  Rep.  757;  Robinson  v. 
TVansp.  Co.,  45  Iowa,  470;  Stewart  v.  Transp.  Co.,  47 
id.  229;  Wilder.  Transp.  Co.,  Id.  247;  Bancroft  v. 
Transp.  Co.,  Id.  202;  Transp.  Co,  v.  Bolles,  80  111.  473; 
Transp.  Co.  v.  Leysor,  89  111.  43;  Transp.  Co.  v.  Joest- 
ing,  id.  152.  The  writers  say  that  dispatch  companies 
are  common  carriers,  and  class  them  with  express 
companies  because  of  the  many  points  of  similarity  in 
their  business,  and  the  fact  that  they  alike  generally 
use  the  vehicles  of  others  in   the   transportation   of 


freight.  No  law  is  more  familiar  In  England  or 
America  than  that  which  binds  the  common  carrier  to 
safely  deliver  to  the  consignee  goods  intrusted  to  it 
for  transportation,  unless  prevented  from  so  doing  by 
the  act  of  G<»d  or  public  enemy.  But  In  the  last  half 
of  a  century  It  has  become  equally  well  settled  that 
the  common-law  liability  of  a  common  carrier  may  be 
limited  in  its  extent  by  express  contract  for  that  pur- 
pose. This  right  of  the  carrier  to  limit  its  responsi- 
bility has  been  recognized  by  the  Supreme  Court  of 
the  United  States  since  the  decision  by  that  court,  in 
1847,  of  the  case  of  Navigaiion  Co,  v.  Baiik,  6  How. 
344,  and  so  far  as  we  are  Informed  it  is  now  upheld  in 
every  State  in  the  Union.  To  be  valid  however  the 
limitation  must  in  all  cases  be  reasonable ;  and  to  be 
reasonable,  it  must  not  stipulate  for  exemption  from 
liability  for  the  consequences  of  the  negligence  of  the 
carrier,  its  servants  or  agents.  Baiiroad  Co.  v.  Lock" 
wood,  17  Wall.  357-384;  Coward  v.  Bailroad  Co,,  16 
Lea,  226;  Dillard  v.  BaUroad  Co.,  2  Id.  288;  Marr  v. 
Telegraph  Co,,  1  Pickle,  529. 

In  the  case  before  us  the  defendant  insists  that  by 
the  stipulation  in  the  bill  of  lading  it  is  relieved  from 
responsibility  for  the  loss  of  plaintiffs'  goods.  We 
have  already  seen  that  the  defendant  in  the  bill  of 
lading  first  reserved  to  itself  the  right  of  selecting  the 
particular  line  of  railroad  over  which  It  should  trans- 
port the  goods,  and  left  the  shippers  or  owners  no 
choice  or  discretion  in  that  matter.  This  discretion 
the  trial  judge  told  the  jury  constituted  such  railroad 
lines,  when  selected,  the  agents  of  the  defendant. 
Following  this  is  the  other  stipulation  that  the  com- 
pany alone  upon  whose  line  the  goods  might  be  lost  or 
Injured  should  be  liable  therefor.  This  the  trial  judge 
told  the  jury  was  invalid  because  it  exempted  the  de- 
fendant from  liability  for  the  negligence  of  those 
agents.  If  the  first  of  these  two  propositions  laid 
down  by  the  trial  judge  be  true,  the  other  would  be 
sure  to  follow :  that  is  to  say,  if  the  railroad  lines  over 
which  the  goods  were  transported  were  the  agents  of 
the  defendant,  then  Its  stipulation  against  Its  respon- 
sibility for  the  negligence  of  those  agents  would  be  in- 
valid. For  it  has  been  seen  that  a  common  carrier 
cannot  lawfully  contract  against  the  consequences  of 
Its  own  negligence,  and  upon  familiar  principles  It 
can  no  more  contract  against  the  consequences  of  the 
negligence  of  its  agents,  because  their  negligence  is  in 
law  its  negligence. 

The  contract  of  shipment  was  made  by  the  defend- 
ant In  its  own  behalf  for  the  whole  route,  and  not  on 
behalf  of  others  or  for  a  part  of  the  route  only.  For 
a  specified  sum,  to  be  paid  to  it  for  the  whole  service, 
the  defendant  promised  through  transportation  from 
New  York  to  Clarksville,  receiving  the  goods  in  Its 
own  name  at  point  of  shipment  and  binding  Itself  to 
deliver  them  at  point  of  destination.  It  did  not  own 
or  claim  to  own  a  single  line  of  railroad,  though  sev- 
eral were  to  be  used  in  the  performance  of  its  con- 
tract. It  was  compelled  to  rely  upon  others  for  the 
carriage  of  its  freight,  and  for  its  own  benefit  and  not 
for  the  benefit  of  the  shippers  or  consignees,  it  re- 
served to  itself  the  selection  of  the  lines  It  would  use; 
the  reservation  necessarily  embracing  the  privilege  on 
the  part  of  the  defendant  mailing  its  own  arrange- 
ments as  to  terms  with  such  lines,  and  carrying  with 
It  the  duty  of  paying  them  for  their  services.  Such 
we  regard  as  a  proper  interpretation  of  the  bill  of  lad- 
ing down  to  and  including  the  first  stipulation.  It 
shows  the  railroad  lines  engaged  in  the  transportation 
of  the  goods  sued  for  to  have  acted  for  the  defendant 
and  justifies  the  Instruction  that  those  lines  were  in 
this  litigation  to  be  treated  as  the  agents  of  the  de- 
fendant. The  facts  disclosed  in 'the  proof  before  the 
jury  are  entirely  in  harmony  with  this  interpretation 
of  the  bill  of  lading  and  justify  the  conclusion  af  law. 
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The  goods  were  conveyed  to  Louisville  in  defendant's 
own  oar,  and  Louisville  is  bj  one  of  defendant's  wit- 
nesses called  the  terminus  of  the  line ;  but  the  mani- 
fest meaning  of  the  witness  and  the  truth  of  the  mat- 
ter is  simply  that  defendant's  car  was  transported  to 
Louisville  over  railroad  lines  owned  and  operated  by 
others  with  whom  it  had  contracted,  and  that  Its  car 
stopped  at  that  point.  At  Louisville  the  defendant 
engaged  the  Louisville  A  Nashville  Railroad  Company 
to  convey  the  goods  thence  to  their  destination  to 
complete  its  contract  for  it.  This  engagement,  as  to 
others,  the  defendant  made  on  its  own  behalf,  upon 
its  own  responsibility,  and  in  full  recognition  of  its 
undertaking  and  duty  to  deliver  the  goods  at  Clarks- 
viile.  The  nature  of  this  engagement  and  its  appreci^ 
atioa  of  the  import  of  this  duty  is  best  shown  by  the 
language  of  defendant's  agent  and  witness.  He  says : 
**  Defendant  had  to  forward  these  goods  as  any  other 
shipper,  and  it  had  to  pay  whatever  the  Louisville  k 
Nashville  Railroad  Company  would  charge,  even  if  it 
had  been  the  entire  amount  received  from  the  ship- 
pers." 

Dispatch  companies  and  express  companies  have, 
since  the  earliest  years  of  their  existence,  endeavored 
to  put  themselves  without  the  rules  applicable  to  com- 
mon carriers,  and  to  shield  themselves  against  re- 
sponsibility for  the  acts  and  omissions  of  other  car- 
riers whose  conveyances  they  habitually  use  in  the 
performance  of  their  own  contracts.  Their  efforts  in 
this  direction  have  been  uniformly  unsuccessful,  be- 
cause regarded  by  the  courts  as  contrary  to  public 
policy.  "It  has  been  attempted,"  says  Mr.  Lawson, 
*'  on  the  part  of  express,  forwarding  and  dispatch 
companies  to  evade  the  responsibility  of  common  car- 
riers on  the  ground  that  they  are  not  the  owners  of 
the  vehicles  employed  in  the  transportation;  but  this 
pretense  has  not  been  permitted  in  the  courts.  The 
names  which  they  assume  are  regarded  as  immaterial ; 
the  duties  which  they  undertake  being  the  criterion  of 
their  liability.  They  are  therefore  held  to  the  respon- 
sibility of  common  carriers,  both  when  they  are  and 
when  they  are  not  interested  in  the  conveyances  by 
which  the  goods  are  transported.  If  an  express  com- 
pany engaged  to  transport  goods  sends  them  by  a  rail- 
road company  employed  by  it  to  perform  the  service, 
the  railroad  company  becomes  the  agent  of  the  ex- 
press company,  and  the  latter  is  liable  to  the  consignor 
for  its  acts."  Lawson  Cont.,  S  233.  Mr.  Hutchinson, 
speaking  on  the  same  subject,  says:  ** Because  of  this 
peculiarity  in  the  employment  of  the  means  of  con- 
veyance afforded  by  others,  the  contention  has  been 
made  by  these  companies  that  they  were  not  common 
carriers,  but  transacted  tbeir  business  in  the  character 
of  forwarders,  and  were  not  therefore  liable  for  losses 
occurring  from  the  negligence  of  those  whom  they 
thus  employed.  But  this  claim  to  exemption  from 
the  ordinary  liabilities  of  common  carriers  has  not 
been  sustained  by  the  courts.  Those  subsidiary  means 
of  transportation  have  been  held  to  be  the  mere  agen- 
cies employed  by  such  companies,  for  whose  acts  they 
are  strictly  responsible ;  and  the  carrier  whose  vehicle 
is  thus  used  l>ecomes  likewise  liable,  upon  principles 
of  agency,  to  the  owner  of  the  goods,  according  to  the 
terms  of  his  contract  with  his  employer."  Hutch. 
Carr.,  %  70.  The  latter  author,  In  the  language  just 
quoted,  has  reference  to  express  companies;  but  in 
the  second  section  following  he  says  the  same  rules  are 
applicable  to  dispatch  companies,  in  the  same  manner 
and  for  the  same  reasons.  Then  he  says:  ^' Other 
carriers,  under  the  name  of  dispatch  compani^,  fast 
freight  lines,  and  the  like,  have  also  come  into  exist- 
ence, and  conduct  their  business  upon  the  same  prin- 
ciple as  express  companies,  that  is,  by  the  employment 
of  the  means  of  transportation  furnished  them  by 
others,  and  to  which  for  some  reasons  the  same  rigid 


rule  of  responsibility  as  common  carriers  is  applied." 
Hutch.  Carr.,  %  72.  One  of  the  earlier  leading  oases  on 
this  subject  was  decided  by  the  Supreme  Court  of 
Massachusetts  in  1867.  The  defendants  there  were 
express  companies.  Chief  Justice  Bigelow,  in  deliver- 
ing the  opinion  of  the  court,  said :  "  But  it  is  urged  in 
behalf  of  the  defend t^nts  that  they  ought  not  to  be 
held  to  the  strict  liability  of  common  carriers,  for  the 
reason  that  the  contract  of  carriage  is  essentially 
modified  by  the  peculiar  mode  in  which  the  defend- 
ants undertake  the  performance  of  the  service.  The 
main  ground  on  which  this  argument  rests  is  that  per- 
sons exercising  the  ebiployment  of  express  carriers 
or  messengers,  over  railroad  and  by  steamboat,  can- 
not, from  the  very  nature  of  the  case,  exercise  any 
care  or  control  over  the  means  of  transportation 
which  they  are  obliged  to  adopt;  that  the  carriages 
and  boats  in  which'the  merchandise  intrusted  to  them 
is  placed,  and  the  agents  or  servants  by  whom  thej 
are  managed,  are  not  selected  by  them  nor  subject  to 
their  direction  or  supervision ;  and  that  the  rules  of 
the  common  law  regulating  the  duties  and  liabilities 
of  carriers,  having  been  adapted  to  a  different  mode 
of  conducting  business,  by  which  the  carrier  was  en- 
abled to  select  his  own  servants  and  vehicles  and  to 
exercise  a  personal  care  and  oversight  of  them,  are 
wholly  inapplicable  to  the  contract  of  carriage  by 
which  it  is  understood  between  the  parties  that  the 
service  is  to  be  performed,  in  part  at  least,  by  means 
of  agencies  over  which  the  carrier  can  exercise  no 
management  or  control  whatever.  But  this  argu- 
ment, though  specious,  is  unsound.  Its  fallacy  con- 
sists in  the  assumption  that  a  common  law,  In  the  ab- 
sence of  any  express  stipulation,  the  contract  with  an 
owner  or  consignee  of  goods  delivered  to  a  carrier  for 
transportation  necessarily  implies  that  they  are  to  be 
carried  by  the  party  with  whom  the  contract  is  made 
or  by  servants  or  agents  under  his  immediate  direc- 
tion and  control.  But  such  is  not  the  undertaking  of 
the  carrier.  The  essence  of  the  contract  is  that  the 
goods  are  to  be  carried  to  their  destination  unless  the 
fulfilment  of  their  undertaking  Is  prevented  by  the 
act  of  God  or  the  public  enemy.  This  indeed  is  the 
whole  contract,  whether  the  goods  are  to  be  carried 
by  land  or  water,  by  the  carrier  himself  or  by  agents 
employed  by  him.  The  contract  does  not  imply  a  per- 
sonal trust  which  can  be  executed  only  by  the  con- 
tracting party  himself,  or  under  his  supervision  by 
agents  and  means  of  transportation  directly  and  al>8o- 
lutely  within  his  control.  ♦  *  ♦  The  truth  is  that 
the  particular  mode  or  agency  by  which  the  services 
are  to  be  performed  does  not  enter  Into  the  contract 
of  carriage  with  the  owner  or  consignor.  The  liability 
of  the  carrier  at  common  law  continues  during  the 
transportation  over  the  entire  route  or  distance  over 
which  he  has  agreed  to  carry  the  property  intrusted 
to  him."    Buckkind  v.  Express  Co.,  97  Mass.  126-130. 

Some  ten  years  later  Justice  Strong  delivered  a  very 
instructive  opinion  on  the  same  general  subject.  He 
said:  *' The  exception  or  restriction  to  the  common- 
law  liability  introduced  into  the  bills  of  lading  by  the 
defendants,  so  far  as  it  is  necessary  to  consider  it,  is 
that  the  express  companies  are  not  liable  in  any  man- 
ner or  to  any  extent  for  any  loss  or  damage  or  deten- 
tion of  such  package  or  its  contents  or  any  portion 
thereof,  occasioned  by  fire.  The  language  is  very 
broad;  but  it  must  be  construed  reasonably,  and  if 
possible,  consistently  with  the  law.  If  construed  lit- 
erally, the  exception  extends  to  all  loss  by  fire,  no 
matter  how  occasioned— whether  occurring  accident- 
ally or  caused  by  the  culpable  negligence  of  the  car- 
riers or  their  servants,  and  even  to  all  losses  by  fire 
caused  by  wilful  acts  of  the  carriers  themselves.  That 
it  can  be  operative  to  such  an  extent  Is  not  claimed. 
Nor  Is  it  insisted  that  the  stipulation  though  assented 
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to  by  the  shippers,  oau  protect  the  defendants  agalue^^ 
responsibility  for  failure  to  deliver  the  packages  ac- 
cording to  their  engagement  when  such  failure  has 
been  caused  by  their  own  misconduct  or  that  of  their 
serrants  and  agents.  But  the  Circuit  Court  ruled  the 
exception  did  extend  to  negligence  beyond  the  car- 
riers' own  line,  and  that  of  the  servants  and  agents 
appointed  by  them  and  under  their  control— that  it 
extended  to  losses  by  fire  resulting  from  carelessness 
of  a  railroad  company  employed  by  them  in  the  ser- 
vice which  they  undertook  to  carry  the  packages ;  and 
the  reason  assigned  for  the  ruling  was  that  the  rail- 
road company  and  its  employees  were  not  under  the 
control  of  the  defendants.  With  this  ruling  we  are 
unable  to  concur.  The  railroad  company,  in  trans- 
porting the  messenger  of  the  defendants  and  the  ex- 
press matter  in  his  charge,  was  the  agent  of  some- 
body—either of  the  express  company  or  of  the  shippers 
or  consignors  of  the  property.  That  it  was  the  agent 
of  the  defendants  is  quite  clear.  It  was  employed  by 
them  and  paid  by  them.  The  service  it  was  called 
upon  to  perform  was  a  service  for  the  defendants;  a 
duty  incuml>ent  upon  them  and  not  upon  the  plain- 
tiff. The  latter  had  nothing  to  do  with  the  employ- 
ment. It  was  neither  directed  by  them,  nor  had  they 
any  control  over  the  railroad  company  or  Its  en^ployees. 
It  is  true  the  defendants  had  also  no  control  over  the 
company  or  its  servants,  bat  they  were  its  employees; 
presumably  they  paid  for  Its  service ;  and  that  service 
WM  directly  and  immediately  for  them.  Control  of 
the  conduct  of  an  agency  is  not  in  all  cases  essential 
to  liability  for  consequences  of  that  conduct.  If  any 
one  is  to  be  affected  by  the  acts  or  omissions  of  per- 
sons employed  to  do  a  particular  service,  surely  it 
must  be  he  who  gave  the  employment.  Their  acts  be- 
come his,  because  done  in  his  service  and  by  his  di- 
rection. Moreover  a  common  carrier  who  undertakes 
for  himself  to  perform  an  entire  service  has  no  au- 
thority to  constitute  another  person  or  corporation 
the  agent  of  his  consignor  or  consignee.  He  may  em- 
ploy a  subordinate  agency,  but  it  must  be  subordinate 
to  him  and  not  to  one  who  neither  employs  It  nor  pays 
It,  nor  has  any  right  to  interfere  with  it.  If  then  the 
Louisville  &  Nashville  Railroad  Compauy  was  acting 
for  these  defendants,  and  performing  a  service  for 
them  when  transporting  the  packages  they  had  un- 
dertaken to  convey,  as  we  think  must  be  conceded,  it 
would  seem  it  must  be  considered  their  agent.  And 
why  is  not  the  reason  of  the  rule  that  common  car- 
riers cannot  stipulate  for  exemption  from  liability  for 
their  own  negligence  and  that  of  their  servants  and 
agents  as  applicable  to  the  contract  made  in  these 
cases  as  it  was  to  the  facts  that  appeared  in  the  case 
of  RaUroad  Co.  v.  Looktoood,  17  Wall.  867?  The 
foundation  of  the  rule  is  that  it  tends  to  the  greater 
security  of  consignors  who  always  deal  with  such  car- 
riers at  disadvantage.  It  tends  to  induce  greater  care 
and  watchfulness  in  those  to  whom  the  owner  intrusts 
his  goods,  and  by  whom  alone  the  needful  care  can  be 
exercised.  Any  contract  that  withdraws  a  motive  for 
such  care  or  that  makes  a  failure  to  bestow  upon  the 
duty  assumed  extreme  vigilance  and  caution  more 
probable,  takes  away  the  security  of  the  consignors 
and  makes  common  carriers  more  unreliable.  This  is 
equally  true  whether  the  contract  before  exemption 
from  liability  for  the  negligence  of  agencies  em- 
ployed by  the  carrier  to  assist  him  in  the  discharge  of 
his  obligations,  though  he  has  no  control  overthem,or 
whether  it  be  for  exemption  from  liability  for  a  loss 
occasioned  by  the  carelessness  of  his  immediate  ser- 
vant. Even  in  the  latter  case  he  may  have  no  actual 
control.  Theoretically  he  has;  but  most  frequently, 
when  the  negligence  of  his  servant  occurs,  he  is  not  at 
hand,  has  no  opportunity  to  give  directions,  and  the 
negligent  act  is  against  his  will.    He  is  responsible  be- 


cause he  has  put  the  servant  in  a  place  where  the 
wrong  could  be  done.  It  is  quite  as  important  to  the 
consignor  that  the  subordinate  agency,  though  not  a 
servant  under  immediate  control,  should  be  held  to 
the  strictest  care,  as  it  is  that  the  carrier  himself  and 
the  servants  under  his  orders  should  be.  For  these 
reasons  we  think  it  not  advisable  to  construe  the  ex- 
ceptions in  the  defendants*  bill  of  lading  as  excusing 
them  from  liability  for  the  loss  of  the  packages  by  fire, 
if  caused  by  the  negligence  of  the  railroad  company  to 
which  they  confided  a  part  of  the  duty  they  had  as- 
sumed.*'   Bank  v.  Express  Co.,  »3  U.  8.  181-183. 

This  latter  decision,  which  we  regard  eminently 
sound  in  reason  and  in  law,  lays  down  the  doctrine 
that  controls  the  case  before  us.  There  the  under- 
taking of  the  express  companies  was  to  carry  certain 
money  from  New  Orleans,  Louisiana,  to  Louisville, 
Kentucky,  and  deliver  it  to  a  certain  broker  in  the 
latter  city.  The  express  messenger  placed  the  pack- 
ages of  money  in  an  iron  safe,  and  the  latter  in  the 
express  car,  for  transportation  to  destination.  Thus 
situated  the  money  was  transported  over  different 
lines  of  railroad,  and  while  being  carried  over  the 
Louisville  &  Nashville  Company's  line  a  trestle  gave 
way  in  the  night-time,  precipitating  the  express  car, 
which  was  then  burned,  together  with  the  money.  The 
express  messenger  who  accompanied  the  money  was 
rendered  insensible  by  the  fall  and  continued  so  until 
the  destruction  was  complete.  Thereafter  the  broker 
sued  the  express  companies  in  the  United  States  Cir- 
cuit Court  for  the  loss  of  the  money.  To  these  suits 
the  express  companies  interposed  the  stipulation 
against  liability  for  the  loss  caused  by  fire  contained 
in  their  bills  of  lading  as  a  complete  defense.  The 
court  charged  the  jury  that  such  stipulation  relieved 
the  defendants  from  the  loss,  if  they  and  their  mes- 
senger were  without  fault  or  neglect;  and  further 
that  it  was  not  material  to  inquire  whether  or  not  the 
accident  resulted  from  the  negligence  of  the  railroad 
company  and  its  agents.  In  other  words,  the  instruc- 
tion was  that  the  defendants  were  liable  for  the  con- 
sequences of  their  own  negligence  only,  and  not  for  a 
loss  brought  about  by  the  negligence  of  the  railroad 
company.  That  instruction  was  disapproved,  and  the 
contrary  doctrine  announced  in  the  language  we  have 
quoted  somewhat  at  length.  There  the  contract  was 
for  through  transportation  in  which  the  defendants 
were  obliged  to  use  the  vehicles  and  railroad  lines  of 
others;  so  it  is  here.  There  the  defendants  made 
their  own  employment  of  the  railroad  companies,  and 
paid  them  for  their  services ;  so  It  is  here.  There  the 
defendants  produced  a  special  contract,  and  by  reason 
of  it  claimed  that  they  were  not  liable  for  a  loss  pro- 
ceeding from  the  negligence  of  the  railroad  company; 
and  so  it  is  in  the  case  before  us.  There  the  railroad 
company  was  held  to  be  the  agent  of  the  defendants, 
and  for  the  consequences  of  its  negligence  they  were 
adjudged  to  be  liable.  We  so  hold  and  adjudge  here. 
A  similar  question  was  made  before  the  Supreme 
Court  of  Illinois  in  1879.  Goods  intrusted  to  an  ex- 
press company  for  transportation  were  de8ti*oyed  by 
fire  while  in  transit  upon  a  railroad.  The  court  said : 
**  But  admitting  the  conditions  In  the  receipt  were 
understandingly  assented  to  by  the  shippers,  and  be- 
came a  binding  contract  between  the  parties,  still  de- 
fendants would  be  liable  for  the  full  value  of  the  goods 
if  the  loss  was  owing  to  the  negligence  on  the  part  of 
the  railroad  company.  An  express  company  choosing 
such  a  corporation  to  do  its  business  will  be  charge- 
able to  tbe  same  extent  for  the  negligence  of  the  agent 
employed  as  if  the  contract  was  primarily  with  such 
agent  on  the  welI-recofi:nized  principle  that  for  culpa- 
ble defects  In  carriages  used  by  common  carriers  the 
law  makes  the  carrier  responsible."  Boscotcttz  v.  Ex- 
press Co.,  98  III.  528 ;  S.  C,  84  Am.  Hep.  197.  To  the  same 


Digitized  by 


Google 


272 


THE  ALBANY  LAW  JOURNAL. 


effect  is  ChrisUnson  v.  Express  Co,,  16  Minn.  270  (Gil. 
208.)    Bee  also  Transp.  Co,  v.  Oil  Co.,  63  Penu.  St.  14. 

It  is  to  be  observed  that  all  these  deoisioDS  from 
which  we  have  made  quotations  were  made  ia  oases 
against  express  companies  whose  messengers  acoom- 
panj  their  freight,  and  not  in  cases  against  dispatch 
companies  which  have  no  such  messenger;  but  the 
doctrine  therein  announced,  as  we  understand  it«  is 
not  made  to  depend  in  any  sense  upon  the  presence  of 
the  messenger.  The  holding  is  that  the  express  com- 
pany is  responsible  for  the  negligence  of  the  other 
carrier  upon  whose  line  the  loss  or  damage  may  occur, 
not  because  the  messenger  is  with  the  goods  at  the 
time,  but  because  the  other  carrier  is  the  agent  of  the 
express  company.  Express  companies  and  dispatch 
companies  alike  use  the  conveyances  of  others  in  the 
performance  of  their  respective  contracts  with  their 
respective  customers;  and  they  have  precisely  the 
same  relation  to  those  whose  conveyances  they  so  use. 
It  is  in  this  view  that  we  regard  those  decisions  ap- 
plicable in  this  case ;  and  it  is  for  this  reason  just 
stated  that  the  text-writers  class  express  companies 
and  dispatch  companies  together.  This  is  not  like  the 
case  of  a  shipment  over  several  connecting  lines  of 
railroad  when  the  company  first  receiving  the  goods 
makes  the  contract  for  itself  and  others,  and  stipu- 
lates that  liability  shall  fall  alone  upon  the  particular 
line  in  whose  custody  the  goods  may  be  when  loss,  if 
any,  may  be  suffered.  There  the  company  first  re- 
ceiving the  goods  is  in  fact  and  by  the  contract  a  com- 
mon carrier  for  only  a  part  of  the  route— to  the  end 
of  its  own  line.  Here  the  defendant  is  in  fact  and  by 
the  contract  a  common  carrier  for  the  whole  route 
from  point  of  shipment  to  destination.  There  that 
company  limits  itself  to  the  faithful  performance  of 
duty  as  a  common  carrier,  only  while  the  goods  may 
remain  upon  its  line  and  until  delivered  to  the  one 
next  succeeding.  To  that  extent  and  for  that  distance, 
bui  no  further,  does  it  hold  itself  out  to  the  consignor 
as  a  common  carrier.  For  the  balance  of  the  route  it 
acts  only  as  agent  of  the  other  lines.  Here  the  de- 
fendant holds  itself  out  to  the  consignors  as  a  common 
carrier  for  the  whole  route,  and  in  its  own  name  and 
for  itself  as  principal  and  not  as  agent  of  any  one,  con- 
tracts to  furnish  the  necessary  means  of  transporta- 
tion upon  every  part  of  the  entire  journey.  The  duty 
of  transportation  is  divided  into  several  parts  and  each 
company  stands  as  an  independent  carrier,  bound  only 
for  safe  carriage  over  its  own  line  and  prompt  deliv- 
ery to  the  next  in  succession,  or  to  the  consignees;  but 
it  is  released  from  liability  only  while  the  goods  may 
be  in  custody  of  other  lines.  Here  the  defendant  un- 
dertakes the  whole  transportation  upon  its  own  re- 
sponsibility; and  owning  no  railroad  itself  for  any 
part  of  the  route,  it  employs  such  lines  of  others  as  it 
sees  fit  to  use.  In  making  the  contract  with  the  con- 
signors it  acts  for  itself  alone;  and  in  making  the 
necessary  subcontracts  with  such  railroad  lines  as  it 
chooses  to  employ  for  assistance  in  the  performance 
of  its  undertaking  with  the  consignor,  it  again  acts  for 
itself  and  no  one  else.  And  though  it  thus  assumes 
for  itself  the  duty  of  through  transportation  and  se- 
lects its  own  agencies,  it  nevertheless  attempts  to  ex- 
empt itself  absolutely  from  all  accountability  for  any 
loss  that  may  occur  during  any  part  of  the  entire 
transit. 

Here  the  company  first  receiving  the  goods  and 
making  the  contract  for  itself  and  other  companies, 
leaves  each  answerable  under  the  law  for  any  loss 
upon  its  own  line,  the  same  as  if  no  special  contract 
were  made;  and  stipulates  only  for  exemption  from 
liability  for  loss  upon  other  lines— a  liability  which  it 
could  not  in  any  event  be  compelled  to  assume  against 
its  will.  Here  the  defendant  leaves  itpelf  accountable 
for  no  loss  whatever  which  may  happen  on  any  part  of 


the  journey;  but  by  throwing  the  whole  burden  upon 
the  railroad  lines,  its  agents,  it  seeks  to  relieve  itself 
absolutely  from  even  a  possibility  on  its  own  part  for 
any  loss  on  any  line.  II  loss  be  occasioned  upon  the 
first  line  or  upop  the  last  line,  or  upon  any  interme- 
diate line,  the  result  is  the  same  to  the  defendant— it 
has  positive  exemption  from  accountability  in  each 
and  every  instance  if  its  stipulation  be  sustained.  It 
assumes  the  duty  and  receives  the  compensation  of  a 
common  carrier,  but  tries  to  throw  off  all  responsi- 
bility attaching  to  that  relation  and  character.  There 
the  contract  is  reasonable  and  therefore  lawful;  here 
it  is  unreasonable  and  therefore  unlawful. 

Manifestly  no  one  of  several  connecting  lines  of  rail- 
road would  be  permitted  to  contract  against  account- 
ability for  a  loss  upon  its  own  line ;  and  for  the  same 
obvious  reasons  this  defendant,  which  makes  such 
lines  its  agents  and  its  own  for  the  purposes  of  this 
transportation  as  between  it  and  the  owner  of  the 
goods,  should  not  be  allowed  to  protect  itself  behind 
the  stipulation  presented  in  this  case;  otherwise  all 
common  carriers  in  the  law  which  use  the  convey- 
ances of  others  in  the  trausportion  of  their  freight 
and  performance  of  their  contracts  with  their  custom- 
ers may,  by  agreement,  completely  annihilate  their 
common-carrier  liability  and  revolutionize  the  whole- 
some rule  of  law  hitherto  prevailing  upon  that  sub- 
ject. 

Owing  to  the  vast  scope  and  importance  of  the  sub- 
ject, the  courts  and  text  writers  have  devoted  much 
time  and  space  to  the  discussion  of  the  power  and 
right  of  connecting  railroad  companies  to  limit  and 
extend  their  common-law  liability  as  common  car- 
riers within  and  beyond  the  termini  of  their  respective 
lines.  All  authorities  are  now  agreed,  we  believe,  in 
holding  that  the  first  of  a  number  of  successive  com- 
panies rendering  service  in  the  carriage  of  freight  be- 
tween distant  points,  may  so  bind  itself  to  deliver 
goods  beyond  the  terminus  of  its  owu  line  as  to  be- 
come responsible  for  their  safe  carriage  through  the 
entire  journey.  But  with  respect  to  what  is  necessary 
to  constitute  such  a  contract  the  English  and  Ameri- 
can authorities  are  quite  inharmonious.  The  English 
rule  is  that  the  receipt  of  goods  marked  for  a  given 
point  without  a  positive  limitation  of  responsibility 
affords  prima  facie  evidence  of  an  undertaking  on  the 
part  of  the  carrier  to  safely  transport  them  to  their 
destination,  whether  within  or  beyond  the  limits  of 
its  own  line ;  while  in  America  most  of  the  courts  re- 
gard each  company  as  liable  in  the  common-carrier 
capacity  only  for  the  extent  of  its  own  line,  unless 
there  be  a  special  contract  to  the  contrary.  The  lat- 
ter may  be  stated  to  be  the  American  rule,  though 
some  of  the  States,  Tennessee  among  the  number, 
have  adopted  the  English  rule  as  more  consonant  with 
sound  reason  and  public  policy.  Schouler  Bailm. 
(ed.  1887),  §§  69a-596,  inclusive;  Lawson  Cont.,  H 
285-240  inclusive;  Redf.  Carr.,  §$  190-197;  Hutch. 
Carr.,  $$  145-149, 151,  162;  Railroad  Co.  v.  CampheO,  7 
Heisk.  253;  Railroad  Co.  v.  Rooers,  6  id.  143;  iZaO- 
road  Co.  v.  MoEltoee,  id.  206;  Railroad  Co.  v.  IFeaver. 
9  Lea,  38.  It  is  likewise  well  settled  that  a  common 
carrier  is  not  bound  in  law  to  transport  goods  beyond 
its  terminus,  and  that  it  may  therefore  lawfully  stipu- 
late that  it  shall  not  be  liable  for  loss  after  the  goods 
have  passed  beyond  the  limits  of  its  own  line  and 
upon  the  line  of  another.  Schouler  Bailm.,  %  603; 
Lawson  Cont.,  i  236;  Railroad  Co.  v.  BrumUy,  6  Lea, 
401 ;  DiUard  v.  RaUroad  Co..  2  id.  288 ;  Railroad  Co.  v. 
HoUotoay,  9  Baxt.  188;  Railroad  Co.  v.  CampbelU  7 
Heisk.  257.  But  it  is  readily  seen  that  this  case  is  not 
controlled  by  either  of  those  doctrines.  It  is  not  the 
case  of  a  limitation  of  liability  to  the  line  of  the  con- 
tracting carrier,  nor  of  an  extension  of  reeponsibility 
beyond  the  limits  of  that  line;  on  the  oontraiy,  it  is 
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the  case  of  a  carrier  for  the  whole  route,  attemptlug 
to  relieve  itself  from  liability  upon  aiiy  part  thereof 
beoaase  it  has  no  oouTejanoes  of  its  owu  and  is  com- 
pelled to  use  those  of  others  in  the  performance  of 
its  contract  of  shipment.  Declining  to  lend  our  as- 
sistance or  approval  to  such  ao  effort,  we  hold  that  the 
defendant,  notwithstanding  its  stipulation,  is  respon- 
sible for  the  consequences  of  the  negligence,  if  any, 
of  the  railroad  companies  which  it  employed  in  the 
transportation  of  the  goodt  sued  for,  such  companies 
being  to  all  intents  and  purposes  its  servants  or 
agents,  as  between  it  and  the  plaintiff.  There  is  no 
positive  proof  that  the  loss  resulted  from  the  negli- 
gence of  any  one.  But  such  proof  is  not  necessary  to 
entitle  plaintiff  to  a  recovery ;  for  **  when  goods  in  the 
custody  of  a  common  carrier  are  lost  or  damaged,  the 
presumption  of  law  is  that  it  was  occasioned  by  his 
default,  and  the  burden  is  upon  him  to  prove  that  it 
arose  from  a  cause  for  which  he  was  not  responsible." 
LawsonCout.,  S  245;  Hutch  Carr.,  S  760;  Schouler 
Bailm.,  S  438;  Railroad  Co.  v.  HoUoway,  9  Baxt.  188; 
DiUard  v.  Railroad  Co.,  2  Lea,  296;  IVansp.  Co.  v.  Oil 
Co.,  68  Penu.  St.  14. 

The  defendant  assigns  as  additional  error  the  action 
of  the  court  below  in  giving  to  the  jury  certain  iu- 
stmctious  and  in  refusing  certain  requests  for  instruc- 
tions with  respect  to  what  was  necessary  to  constitute 
the  bill  of  lading  a  contract  between  the  parties.  Re^ 
ferring  to  the  bill  of  lading  and  the  stipulation 
therein  which  we  have  already  quoted  and  considered, 
his  honor,  the  trial  judge,  to  the  jury  said :  *'  It  is  not 
a  contract  between  the  parties  unless  you  find  that 
there  is  evidence  establishing  that  plaintifb  agreed  to 
that  stipulation.  Before  the  stipulation  in  the  bill  uf 
lading  would  be  binding  on  the  plaintiffs,  it  would  be 
necessary  for  the  defendant  to  show  that  plaintiffs' 
attention  had  been  called  to  it,  and  that  they  ex- 
pressly or  impliedly  assented  to  it;  the  fact  that  they 
accepted  the  bill  of  lading  from  the  defendant,  k:ept 
possession  of  it  without  objection  and  introduced  it 
in  evidence,  would  not  be  sufficient  in  my  opin- 
ion.'' 

This  charge  is  in  accord  with  the  uniform  holding  of 
the  Supreme  Court  of  Illinois,  which  requires  the  car- 
rier to  show  affirmatively  that  the  restrictions  of  lia- 
bility claimed  by  it  were  in  fact  known  and  assented 
to  by  the  shipper  (Boscotoitz  v.  Express  Co.,  93  IlL  528; 
Field  V.  RaUroad  Co.,  71  IlL  458;  Express  Co.  v. 
Haynes,  42  id.  89) ;  but  it  is  contrary  to  the  great 
weight  of  American  and  English  decisions,  which  hold 
that  the  fair  and  honest  acceptance  of  a  bill  of  lading 
without  dissent  raises  a  presumption  that  all  limita- 
tions contained  therein  were  brought  to  the  knowl- 
edge of  the  shipper  and  agreed  to  by  him.  8  Wood 
By.  Law,  note  2,  pp.  1577,  1578;  Lawson  Cent.,  §  102; 
Hutch  Carr.,  S  289;  Schouler  Bailm.,  SS  464,  465;  RaU- 
road V.  Brumley,  5  Lea,  404;  DiUard  v.  Railroad  Co., 
2  id.  294.  The  requests  for  instructions  were  in  sub- 
stantial conformity  to  the  rule  as  announced  by  this 
court  In  the  last  two  cases  mentioned.  This  action  of 
the  court  in  giving  the  jury  improper  instruction 
upon  the  one  hand  and  in  refusipg  to  give  proper  in- 
struction upon  the  other,  would  ordinarily  be  fatal 
and  afford  ground  for  reversal;  but  it  is  not  so  in  this 
case,  because  the  error  is  immaterial.  The  matter  in 
hand  was  the  stipulation  through  which  the  defend- 
ant sought  to  protect  itself  against  liability.  It  has 
already  been  seen  that  the  court  was  right  in  telling 
the  jury  that  such  stipulation,  though  contained  in  the 
contract, was  invalid  because  unreasonable  and  against 
public  policy.  Therefore  any  error  with  reference  to 
what  was  necessary  to  make  it  a  contract  was  clearly 
immaterial.  Being  immaterial,  a  reversal  cannot  be 
predicated  upon  it.  ifyers  v.  Bank,  3  Head,  881;  Red" 


motid  V.  BotrleS)  5Sneed,  547;    Patterson  v.  Head,  1 
Lea,  664. 

Affirmed. 

Folkes,  J.,  dissenting. 


MARRIAGE  "NECESSARIES  OF  WIFE  LIV- 
INQ  APART  FROM  HUSBAND  IN  ADUL- 
TERY CONNl  VED  AT  BY  HIM. 

ENGLISH  COUBT  OF  APPEAL,  JAN.  88,  1888. 

Wilson  v.  Glossof.* 
A  husband  is  liable fornecessarles supplied  to  his  wife,  whom 
he  has  expelled  for  adultery  committed  by  his  conni- 
vance. 

ACTION  for  maintenance  of  a  wife.    The  head-note 
shows  the  point.. The  plaintiff  had  Judgment 
l>elow. 

Moorsom,  Q.  C,  for  defendant. 
Herbert  Reed,  for  plaintiff. 

Lord  Eshjbr,  M.  R.  In  this  case  the  plaintiff  is  to 
be  taken  to  be  In  the  position  of  a  stranger  who  has 
supplied  things  necessary  for  the  maintenance  of  a 
married  woman  living  apart  from  her  husband.  There 
were  proceedings  in  the  Divorce  Court  at  his  suit  for 
a  dissolution  of  marriage  on  the  ground  of  the  wife*s 
adultery,  and  the  jury  found  that  she  had  committed 
adultery,  but  that  her  husband  had  connived  at  it. 
On  this  state  of  facts  the  Divisional  Court  decided 
that  he  was  bound  to  pay  for  the  sustenance  of  his 
wife,  and  gave  judgment  for  the  plaintiff^  The  de- 
fendant has  appealed. 

When  a  man  marries  he  is  bound  to  keep  and  main- 
tain his  wife,  unless  she  has  committed  adultery,  ant- 
further  he  is  bound  in  honor  to  protect  her  from  in- 
famy. This  man  has  done  the  reverse.  The  argu- 
ment for  him  to  exonerate  him  from  liability  tc 
maintain  his  wife  would,  if  it  is  sound,  establish  that 
if  he  had  forced  his  wife  to  prostitution,  and  lived  on 
the  proceeds  of  her  shame,  he  might  still,  whenever 
he  pleased  so  to  do,  turn  her  out  of  doors  for  that 
very  adultery,  and  declare  that  he  was  no  longer  lia- 
ble for  her  maintenance.  Nothing  would  induce  me 
to  declare  that  such  was  the  law  except  a  superior  au- 
thority which  woujd  bind  me.  I  do  not  care  to  con- 
sider whether  the  wife  can  under  these  circumstances 
claim  restitution  of  conjugal  rights.  That  a  husband, 
even  after  his  wife  has  committed  adultery,  should 
turn  her  out  without  means  of  snpport  is  harsh,  but  to 
say  that  a  man  who  has  been  an  accomplice  can  do  so 
is  degrading.  There  is  not,  and  there  could  not  be,  a 
symptom  of  authority  in  support  of  such  a  proposi- 
tion. The  judgment  of  the  court  below  was  there- 
fore right,  and  this  appeal  is  dismissed. 

Fry,  L.  J.  If  a  husband  turns  away  his  wife  with- 
out means  of  support  for  any  cause  not  in  law  justi- 
fying such  an  action,  she  carries  with  her  the  right  to 
pledge  his  credit  for  necessaries.  The  question  then 
is  whether  the  adultery  of  the  wife  with  the  conni- 
vance of  her  husband  is  such  a  justification.  On  this 
point  there  is  no  direct  authority.  In  my  opinion,  to 
say  that  such  circumstances  justify  the  husband  in 
turning  his  wife  out  of  doors  would  be  moraUy  and 
socially  wrong.  The  husbaud*s  act  being  thus  with- 
out justification,  she  carried  with  her  the  right  to 
pledge  his  credit  for  necessaries.  That  right  she  has 
exercised,  and  he  is  liable  in  this  action. 

LoPBs,  L.  J.  The  facts  of  this  case  are  not  in  dis- 
pute, and  can  be  shortly  stated.    The  wife  of  the  de- 
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fendsnt  oommitted  adultery  with  his  eonuivauoe. 
The  husband  Bubsequeutlj  turued  her^  out  of  doors. 
She  had  no  meaus  of  support,  aud  she  was  supplied 
with  necessaries  for  her  maintenance  bj  the  plaintiff, 
who  now  seeks  to  make  the  defendant  liable  for  the 
money  so  expended. 

During  cohabitation  there  is  a  presumption,  though 
a  rebuttable  one,  arising  from  the  circumstances  of 
cohabitation,  that  the  wife  is,  In  certain  cases,  the 
agent  of  her  husband,  and  entitled  to  pledge  his 
credit.  But  when  the  wife  Is  living  apart  from  her 
husband  at  the  time  of  making  the  contract  the  pre- 
sumption is  the  other  way,  and  it  lies  on  the  creditor 
to  show  that  the  wife  is  living  apart  from  her  hus- 
band under  such  circumstances  as  give  her  an  implied 
authority  to  bind  him.  If  she  is  turued  away  by  her 
husband  without  any  Justifiable  cause,  and  without 
the  means  of  supplying  herself  with  necessaries,  the 
husband  is  bound  by  anj  contract  she  makes  for  nec- 
essaries suitable  to  her  degree  and  estate.  Bay- 
ley,  J.,  MmUague  y.  Benedict,  8  B.  &  C.  685;  2  Sm.  L. 
G.  (9th  ed.)  501.  Again  in  EaaUand  v.  BuroheO,  8  Q. 
B.  D.  482,  Lush,  J.,  says :  **  The  authority  of  a  wife  to 
pledge  the  credit  of  her  husband  is  a  delegated,  not 
an  Inherent,  authority.  If  she  bind  him,  she  binds 
him  only  as  his  agent.  This  is  a  well-established  doc- 
trine. If  she  leaves  him  without  cause  and  without 
consent,  she  carries  no  implied  authority  with  her  to 
maintain  herself  at  his  expense.  But  if  he  wrongfully 
compels  her  to  leave  his  home,  he  is  bound  to  main- 
tain her  elsewhere.'* 

Apply  the  law  so  laid  down  to  thepresent  case.  A 
husband  who  has  connived  at  the  adultery  of  his  wife 
turns  her  out  of  doors  without  the  means  of  providing 
herself  with  necessaries — does  he  not  wrongfully  com- 
pel his  wife  to  leave  his  home?  What  right  has  he  to 
complain  of  that  to  which  he  has  been  a  willing  party  ? 
And  what  justification  is  there  for  his  turning  his 
wife  out  of  doors  without  the  means  of  supplying  her- 
self with  necessaries? 

Harris  v.  Morris,  4  Esp.  41,  relied  on  in  the  court 
below,  seems  to  proceed  on  the  ground  that  the  hus- 
band*s  liability  revives  If  he  takes  the  adulteress  back 
into  his  house,  and  that  if  he  turns  her  out  again,  he 
does  so  with  credit  for  necessaries.  This  case  does 
not  seem  to  assist  in  the  decision  of  the  one  now  be- 
fore the  court.  Lord  Kenyon  seems  to  found  his 
judgment  on  the  fact  that  she  was  aponte  retracta. 

I  think  the  judgment  of  the  court  below  was  right, 
and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 


NEGLIGENCE  "CONTRACTOR— INJURY  BY 
HI8SER  VANT  TO  EMPLOYERS  SERVANT. 

ENGLISH  COURT  OF  APPEAL,  JAN.  10, 1888. 

Thbussbll  V.  Handysidb. 
The  plaintiff,  a  workman  at  work  in  a  place  appointed  by  his 
employer,  ^as  injured  by  the  negligenoe  of  the  servants 
of  the  defendant,  a  contractor  with  the  same  employer 
The  defendant's  work  was  of  a  character  dangerous  to 
persons  working  in  the  plalntiff^s  place,  and  plaintiff 
knew  it.  Heldf  that  a  finding  for  the  plaintiff  should  be 
supported. 

ACTION  for  personal  Injuries  by  negligenoe.    The 
opinion  states  the  case.    The  plaintiff  had  judg- 
ment below. 

Montaatu  Lush,  for  defendants. 
TaUock,  for  plaintiff. 

*  £0  Queen's  Bench  Division,  359. 


Hawkins,  J.  This  action  was  brought  to  recover 
damages  for  personal  injury,  which  the  plaintiff  al- 
leged to  have  been  caused  by  the  negligence  of  de- 
fendants or  their  servants.  The  case  was  remitted  to 
the  Westminster  County  Court,  under  section  10  of 
the  County  Courts  Act,  1867,  and  was  tried  before  the 
judge  of  that  court  and  a  jury.  A  verdict  was  found 
for  the  plaintiff  for  £200  damages,  and  a  motion  is 
now  made  to  set  aside  that  verdict  and  enter  judg- 
ment for  the  defendants,  on  the  grounds  that  no  doty 
was  'imposed  upon  the  defendants  to  protect  the 
plaintiff  from  dangers  which  he  might  encounter  in 
the  course  of  his  work,  that  the  plaintiff  contributed 
to  the  accident  by  his  own  negligence,  and  that  the 
plaintiff  took  upon  himself  the  risk  incidental  to  his 
employment,  so  that  the  maxim  ^*  Volenti  not  fit  if^> 
ria  "  applies. 

I  am  of  opinion  that  the  defendants'  appeal  must  be 
dismissed. 

The  circumstances  were  these :  Some  time  before 
the  accident  a  large  building  in  Kensington,  called 
Olympia,  was  in  course  of  being  prepared  for  certain 
public  entertainments.  The  contractors  for  the  iron 
work  were  the  defendants ;  the  contractors  for  the 
wood  work  were  Messrs.  Lucas.  For  a  considerable 
time  before  the  day  of  the  accident  the  defendants' 
riveters  had  been  engaged  in  riveting  plates,  and  in 
order  to  do  this  work,  and  to  hoist  the  plates,  a  large 
stage  had  been  erected,  which  was  called  a  gantry. 
While  this  stage  was  in  existence  no  accident  had 
happened.  Rivets  did  fall,  but  the  stage  stopped 
them  and  prevented  them  from  falling  to  the  ground, 
which  was  about  100  feet  below.  About  a  week  be- 
fore the  accident  there  was  a  considerable  pressure  of 
work,  as  it  was  important  to  get  the  building  ready  In 
time  for  the  Christmas  holidays,  and  Messrs.  Lncas, 
who  were  doing  the  carpenters'  work,  required  that 
the  stage  should  be  removed,  and  after  this  had  been 
done  the  defendants'  riveters  worked  on  a  small  stage 
slung  from  the  roof.  Several  times  during  the  next 
week  bolts  or  rivets  fell,  and  one  of  the  bolts  which 
fell  was  red  hot.  The  people  who  worked  below  com- 
plained to  the  defendants'  foreman,  but  no  precautions 
were  taken.  The  staging  was  not  large  enough  to  ar- 
rest things  that  fell,  and  there  was  nothing  to  pre- 
vent bolts,  rivets  and  tools  from  falling  to  the  ground. 
It  was  proved  that  precautions  might  have  l>een  taken, 
as  by  stretching  a  tarpaulin  below  the  stage  on  which 
the  riveters  worked.  In  consequence  of  no  such  precau- 
tions being  taken,  a  bolt  or  drift  fell  on  the  plaintiff's 
head,  and  infiicted  serious  injury.  The  plaintiff  was 
in  the  employment  of  Messrs.  Lucas,  and  Messrs.  Lu- 
cas* contract  had  nothing  to  do  with  the  defendants. 
The  plaintiff,  when  he  was  injured,  was  sawing  wood, 
not  directly  under  the  stage  from  which  the  drift  fell, 
but  about  twelve  feet  out  of  the  perpendicular  line. 
No  doubt  the  plaintiff  knew  that  bolts  did  some- 
times fall,  aud  that  they  were  dangerous;  this  is 
shown  by  the  vei7  fact  of  his  complaining.  But  no 
steps  were  taken  to  prevent  the  danger,  although  the 
defendants'  men  knew  that  the  work  which  they  were 
doing  was  dangerous,  even  if  they  themselves  used 
care,  and  they  knew  that  precautions  might  be  taken. 

The  question  is,  whether  on  these  facts  the  plaintiff 
is  entitled  to  recover. 

The  jury  came  to  the  following  conclusions :  They 
were  asked  whether  the  accident  arose  through  any 
negligence  on  the  part  of  the  defendants,  whether  if 
it  did,  there  was  any  contributory  negligence  on  the 
part  of  the  plaintiff,  and  whether  the  plaintiff  volun- 
tarily incurred  the  risk.  They  found  the  defendants 
guilty  of  negligence  in  want  of  taking  proper  precau- 
tions for  those  below,  that  there  was  no  contributory 
negligence  on  the  part  of  the  plaintiff,  and  the  plaintiff 
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did  not  voluntarilj  fnoar  the  risk,  and  thej  gave  a 
▼erdlot  for  ttie  plaintiff  for  2001. 

Mr.  Losli  in  his  very  able  argameot  oonteuded,  in 
the  flrst  piaoe,  that  no  datj  was  imposed  upon  the  de- 
fendants which  oould  made  them  responsible  for  the 
injury  suffered  by  the  plaintiff,  even  assuming  the 
existence  of  negligence  on  the  part  of  the  defendants 
or  their  servants;  secondly,  that  the  plaintiff  by  his 
own  negligence  contributed  to  the  accident;  and 
thirdly,  that  even  if  there  was  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  still  the  maxim 
*'  Volenti  nonfit  injuria''  applied  to  the  case. 

My  view  is  this :  The  rule  applicable  to  this  case— I 
do  not  say  to  all  cases,  for  each  case  must  depend  on 
all  its  circumstances— Is  that  where  a  man  is  em- 
ployed to  do  certain  work,  and  knows  that  the  work 
which  he  is  doing  is  dangerous  to  others,  and  that  ac- 
cidents are  likely  to  happen,  and  knows  that  other 
persons  are  lawfully  engaged  in  other  work,  and  are 
under  an  obligation  to  perform  such  work,  the  person 
engaged  in  the  dangerous  work  is  subject  to  the  duty 
of  using  reasonable  care,  and  taking  precautions  to 
prevent  accidents  arising  from  the  work  in  which  he 
is  engaged.  The  rule  is  thus  stated  by  Brett,  M.  R., 
\n  Heaven  r,  Pender,  U  Q.  B.  D.  503,  at  page  609: 
'*  Whenever  one  person  is  by  circumstances  placed  in 
such  a  position  with  regard  to  another  that  every  one 
of  ordinary  sense  who  did  think  would  at  once  recog- 
nize that  if  he  did  not  use  ordinary  care  and  skill  in 
his  own  conduct  with  regard  to  those  circumstances, 
he  would  cause  danger  of  injury  to  the  person  or 
property  of  the  other,  a  duty  arises  to  use  ordinary 
care  and  skill  to  avoid  such  danger.*'  That,  in  my 
opinion,  is  a  correct  statement  of  the  law.  In  the 
present  case  the  defendants'  workmen  were  engaged 
in  dangerous  work,  for  whether  through  negligence  or 
accident,  it  was  likely  that  the  bolts  and  rivets  would 
fall.  It  was  obvious  to  every  one  that  there  was  dan- 
ger, and  therefore  It  Is  clear  that  the  defendants'  work- 
men were  subject  to  a  duty  to  use  reasonable  precau- 
tions; of  this  I  have  no  doubt. 

The  next  question  is  whether  there  was  any  evi- 
dence for  the  jury  of  negligence  on  the  part  of  the 
defendants  or  their  servants ;  I  think  there  was.  It 
is  Impossible  to  read  the  County  Court  judge's  notes 
without  coming  to  the  conclusion  that  the  defendants' 
servants  knew  that  there  was  danger  of  bolts  falling 
on  the  men  who  were  working  below.  I  think  the  cir- 
cumstances show  abundant  evidence  of  negligence. 

But  this  does  not  determine  the  case,  for  the  plain- 
tiff may  fall  on  one  of  two  grounds,  either  that  he  con- 
tributed to  the  accident  by  his  own  negligence,  or 
that  the  case  comes  within  the  maxim  **  Volenti  non 
fitit^juria." 

As  to  the  first  of  these  grounds  I  cannot  find  any 
evidence  which  proves  negligence  on  the  part  of  the 
plaintiff. 

The  only  remaining  question  is  whether  the  plaintiff 
took  the  risk  upon  himself,  so  that  the  maxim  **  Vo- 
lenti non  fit  injuria "  applies.  That  question,  as  Is 
shown  by  the  judgments  in  Yarmouth  v.  France^  19  Q. 
B.  D.  647,  was  for  the  jury.  The  plaintiff  was  alto- 
gether unconnected  with  the  defendants  or  their^ 
workmen,  but  was  an  independent  workmen  em- 
ployed by  Messrs.  Lucas,  and  it  Is  difficult  to  say, 
where  a  man  is  lawfully  working,  subject  to  the  or- 
ders of  his  employers,  and  to  the  risk  of  dismissal  If 
he  disobeys,  that  If  after  asking  for  and  failing  to  ob- 
tain protection  from  the  danger  caused  by  other  peo- 
ple's work,  he  suffers  injury,  the  maxim  **  Volenti  non 
fiti*^nria  "  applies.  It  Is  true  that  he  knows  of  the 
danger,  but  he  does  not  willfully  incur  it.  **  Scienti,** 
as  was  pointed  out  In  Thomas  v.  Quartermaine,  18  Q. 
B.  D.  092,  and  in  Yarmouth  v.  France^  19  Id.  659,  Is  not 
equivalent  to  "  volenti.'*    It  cannot  be  said,  where  a 


man  Is  lawfully  engaged  in  work,  and  is  in  danger  of 
dismissal  if  he  leaves  his  work,  that  he  willfully  in- 
curs any  risk  which  he  may  encounter  in  the  course 
of  such  work,  and  here  the  plaintiff  had  asked  the  de- 
fendants' men  to  take  care.  It  Is  different  where 
there  Is  no  duty  to  be  performed,  and  a  man  takes 
his  chance  of  the  danger,  for  there  he  voluntarily  en- 
counters the  risk.  If  the  plaintiff  could  have  gone 
away  from  the  dangerous  place  without  Incurring  the 
risk  of  losing  his  means  of  llfellhood,  the  case  might 
have  been  different ;  but  he  was  obliged  to  be  there ; 
his  poverty,  not  his  will,  consented  to  Incur  the  dan- 
ger. 

But  It  Is  said  that  there  are  two  cases  which  sup- 
port the  defendants'  contention  on  this  point.  The 
first  of  these  cases  Is  Thomas  v.  Quartermaine,  17  Q.  B. 
D.  414;  affirmed,  18  id.  685.  It  Is  sufficient  to  say  that 
the  facts  there  were  totally  different  from  those  of  the 
present  case,  for  there  the  plaintiff  was  serving  his 
master  with  a  full  knowledge  of  the  state  of  the  prem- 
ises on  which  he  was  employed. 

The  other  case  is  Yarmouth  y.  ^ance,  19  Q.  B.  D. 
647,  decided  by  the  judges  of  the  Court  of  Appeal,  sit- 
ting as  a  Divisional  Court,  where  Lord  Esher,  M.  R., 
stated  the  rule  as  follows :  **  It  seems  to  me  to  amount 
to  this :  that  mere  knowledge  of  the  danger  will  not 
do ;  there  must  be  an  assent  on  the  part  of  the  work- 
man to  accept  the  risk,  with  a  full  appreciation  of  its 
extent,  to  bring  the  workman  within  the  maxim 
*  Volenti  non  fit  injuria.'  It  so,  that  is  a  question  of 
fact.  *  *  *  I  see  nothing  In  the  decision  in  TTiofHoa 
V.  Qxuirtermainey  18  Q.  B.  D.  685,  to  prevent  the  plain- 
tiff from  recovering  in  this  case,  unless  the  circum- 
stances were  such  as  to  warrant  a  jury  in  coming  to 
the  conclusion  that  the  plaintiff  freely  and  volunta- 
rily, with  full  knowledge  of  the  nature  and  extent  of 
the  risk  he  ran.  Impliedly  agreed  to  Incur  it."  19  Q. 
B.  D.  657.  In  the  same  case  Llndley,  L.  J.,  said :  ''If 
in  any  case  it  can  be  shown  as  a  fact  that  a  workman 
agreed  to  incur  a  particular  danger,  or  voluntarily  ex- 
posed himself  to  it,  and  was  thereby  injured,  he  cannot 
hold  his  master  liable.  But  In  the  eases  mentioned  In 
the  act,  a  workman  who  never  In  fact  engaged  to  in- 
cur a  particular  danger,  but  who  finds  himself  exposed 
to  it,  and  complains  of  It,  cannot.  In  my  opinion,  be 
held  as  a  matter  of  law  to  have  impliedly  agreed  to 
Incur  that  danger,  or  to  have  voluntarily  incurred  it, 
because  he  does  not  refuse  to  face  it;  nor  can  it,  in 
my  opinion,  be  held  that  there  Is  no  case  to  submit  to 
a  jury  on  the  question  whether  he  has  agreed  to  in- 
cur It,  or  has  voluntarily  incurred  It  or  not,  simply 
because,  though  he  protested,  he  went  on  as  before. 
The  facts  of  each  particular  case  must  be  ascertained 
and  considered.  If  nothing  more  is  proved  than  that 
the  workman  saw  danger,  reported  it,  but  on  being 
told  to  go  on,  went  on  as  before  in  order  to  avoid  dis- 
missal, a  jury  may,  In  my  opinion,  properly  find  that 
he  had  not  agreed  to  take  the  risk,  and  had  not  acted 
voluntarily  In  the  sense  of  having  taken  the  risk  upon 
himself.  Fear  of  dismissal,  rather  than  voluntary 
action,  might  properly  be  inferred."    19  Q.  B.  D.  661. 

The  case  of  Woodtey  v.  Metropolitan  District  Ry,  Co., 
2  Ex.  D.  884,  was  relied  on  by  Mr.  Lush  as  an  author- 
ity in  favor  of  the  defendants,  and  at  first  sight  It 
looks  somewhat  like  the  present  case,  but  when  the 
facts  of  the  two  cases  are  compared  there  Is  a  clear 
distinction.  The  plaintiff  In  that  case  was  In  the  em- 
ployment of  a  contractor,  and  was  injured  by  a  pass- 
ing train  while  he  was  working  in  a  tunnel  on  the 
Metropolitan  District  Railway,  and  he  brought  an  ac- 
tion against  the  railway  company.  It  was  proved  that 
there  was  a  very  small  space  between  the  wall  of  the 
tunnel  and  the  passing  tniin,  but  still  the  space  was 
enough.  If  a  workman  was  careful,  to  enable  him  to 
stand  in  safety  while  a  train  pas8«d>  It  is  true  that 
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the  jury  fouud  that  there  was  negligence  on  the  part 
of  the  company  in  not  having  taken  precautions  fur 
the  protection  of  the  worltman,  bat  the  plaintiff  hav- 
ing it  in  his  power  to  protect  himself,  and  knowing 
that  the  danger  existed,  the  majority  of  the  Gonrt  of 
Appeal  held  that  he  was  not  entitled  to  recover.  He 
was  injured,  not  owing  to  an  inevitable  cause,  but 
owing  to  a  danger,  which  by  the  use  of  proper  care  he 
might  have  avoided.  In  the  present  case  the  plaintiff 
could  not  have  avoided  the  danger,  unless  he  had 
disobeyed  the  orders  of  his  employers,  and  incurred 
•    the  risk  of  dismissal. 

Wiggett  v.  Fox,  11  Ex.  882,  has  no  bearing  on  the 
present  case.  There  the  plaintiff's  husband  was  killed 
by  the  negligence  of  a  workman  in  the  employment 
of  the  defendants,  he  himself  being  the  servant  of  a 
sub-contractor  who  was  employed  by  the  defendants, 
and  the  court  held  that  the  two  men  were  in  the  posi' 
tion  of  fellow- workmen,  and  there  was  an  implied 
contract  on  the  part  of  the  deceased  to  undertake  the 
risk  of  the  negligence  of  the  other  workman.  That 
decision  has  no  application  to  the  present  case. 

CoUU  V.  Selden,  L.  R.,  8  0.  P.  495,  was  a  decision  on 
demnrrrer,  and  the  judgment  proceeded  on  the 
ground  that  the  declaration  set  forth  no  circum- 
stances from  which  a  duty  could  arise  for  the  breach 
of  which  the  defendant  could  be  liable  to  the  plain- 
tiff.   That  again  cannot  apply  here. 

The  recent  case  of  Membury  v.  Great  Western  Ry. 
Co.  (not  yet  reported),  in  which  a  verdict  in  favor  of 
the  plaintiff  was  upheld  by  a  Divisional  Court,  is 
almost  identical  in  principle  with  the  present  case. 

For  these  reasons,  I  am  of  the  opinion  that  the 
question  was  for  the  jury,  and  they  have  found  that 
the  defendants  were  guilty  of  negligence  in  not  tak- 
ing proper  precautions,  that  there  was  no  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  and  that 
be  did  not  voluntarily  incur  the  risk.  This  verdict 
roust  therefore  be  supported,  and  the  appeal  will  l>e 
dismissed. 

Gbanthax,  J.  I  am  of  the  same  opinion.  [  think 
a  simple  statement  of  the  facts  is  sufficient  to  show 
that  the  jury  have  given  a  right  verdict.  The  plain- 
tiff's work  was  not  dangerous  to  himself  or  to  others, 
while  the  work  on  which  the  defendants'  workmen 
were  employed  were  clearly  proved  to  be  extremely 
dangerous  to  those  who  were  engaged  in  work  below, 
and  it  is  impossible  to  come  to  any  other  conclusion 
than  that  the  defendants  were  bound  to  take  precau- 
tions to  obviate  that  danger.  The  decision  in  Thomas 
V.  Quartermaine,  18  Q.  B.  D.  685,  is  not  in  point,  for 
the  question  in  that  case  arose  between  master  and 
servant.  In  the  present  case,  if  it  bad  been  impossi- 
ble for  the  defendants  to  take  precautions  against  the 
danger,  it  might  perhaps  have  been  suggested  that  the 
plaintiff  was  bound  to  take  his  chance,  but  the  evi- 
dence shows  that  the  f act8*were  the  other  way. 

Appeal  dismissed. 


COPYRIGHT  IN  JUDICIAL  OPINIONS. 

UNITED  STATES  CIRCUIT  COURT,  NORTHERN  DISTRICT 
OF  NEW  YORK,  JANUARY,  1888. 

State  of  Connectiout  v.  Wiixiam  Goitld,  Jb. 
Chapter  85  of  the  Laws  of  Connecticut  for  1882  (Pub.  Stat., 
p.  137),  though  it  gave  the  contractors  for  publishing  the 
Reports  of  the  opinions  of  the  Sapreme  Court  of  Enors 
of  that  State  the  exclusive  right  to  publish  the  Reports  of 
such  opinions  asprepared  by  the  State  reporter,  did  not 
prohibit  the  publication  from  the  numbers  of  such  Re- 
ports of  the  opinions  of  the  court  by  any  other  person  or 


corporation,  provided  the  head-notes,  statements  of  facts 
or  other  work  of  the  reporter  are  not  used.  Gfould  y. 
BarikSt  53  Conn.  415,  distinguished. 

BILL  by  the  State  of  Connecticut  to  restrain  de- 
fendants from  publishing  opinions  of  the  Supreme 
Court  of  Errors  of  the  State.  Complainant  moves  on 
bill  and  answer  for  an  ad  interim  Injunction.  Chap- 
ter 85  of  the  Laws  of  Connecticut  in  1882  (Pub.  Stat. 
1882,  p.  187)  enacted  as  follows : 

^'Sbction  1.  The  judges  of  the  Supreme  Court  of 
Errors  shall  from  time  to  time  appoint  a  reporter  of 
its  judicial  decisions,  who  shall  receive  a  salary  of 
three  thousand  dollars,  with  one  thousand  dollars  ad- 
ditional thereto  during  the  occupancy  of  the  office  by 
the  present  reporter. 

**  S  2.  After  the  forty-eighth  volume,  now  in  press, 
the  Reports  shall  be  published  by  the  State  under  the 
supervision  of  the  comptroller,  who  shall  cause  the 
several  volumes  to  be  stereotyped  and  to  be  copy- 
righted in  the  name  of  the  secretary,  for  the  benefit 
of  the  people  of  the  State. 

**  §  8.  The  Reports  so  prepared  and  published  shall 
be  furnished  by  the  comptroller  to  the  citizens  of  this 
State  at  a  stated  price,  to  be  paid  by  the  comptroller 
and  the  library  committee.  The  comptroller  shall 
send  one  copy  of  each  volume  of  Reports  published 
under  his  supervision,  to  the  town  clerk  of  each  town 
for  the  use  of  the  people  of  the  town,  one  copy  to  each 
county  law  library  association,  and  one  copy  to  each 
college  library  in  this  State.*' 

Under  this  statute  the  State  had  contracted  with 
Banks  Brothers  for  the  publication,  in  Reports  to  be 
published  in  numbers,  to  be  completed  in  rolumes,  of 
the  opinions  of  the  court,  and  that  Banks  &  Brothers 
should  have  the  exclusive  right  of  publication. 

Defendants  had  concededly  taken  the  opinions,  but 
not  the  head-notes,  statements  of  facts,  or  any  thing 
prepared  by  the  reporter,  from  the  numbers  as  issued 
by  Banks  A  Brothers,  and  published  them  In  the 
Eastern  Reporter,  published  by  them,  and  concededly 
intended  to  continue  to  do  so.  Complainants  moved 
for  an  injunction  to  restrain  the  publication  of  the 
numbers  and  volumes  of  the  Eastern  Reporter  con- 
taining such  opinions,  and  to  restrain  them  from  so 
publishing  snob  opinions  from  future  numbers  of  the 
Connecticut  Reports. 

Anderson  &  Man,  for  complainants. 

NaiOianiei  C.  Moak,  for  defendants. 

WAiiLAGA,  J.  The  act  of  the  General  Assembly  of 
the  State  of  Connecticut  (approved  March  22, 1882), 
creating  the  office  of  reporter  of  the  judicial  decis- 
ions of  the  Supreme  Court  of  Errors,  fixing  his  salary, 
and  directing  those  decisions  to  be  published  in  vol- 
umes, under  the  supervision  of  the  comptroller,  and 
the  several  volumes  copyrighted  for  the  benefit  of  the 
people  of  the  State,  does  not  forbid  expressly  or  by 
impUoation  the  publication  of  the  opinions  of  the 
court,  separately  or  collectively,  hy  any  person  who 
chooses  to  use  them,  but  by  reasonable  construction 
restricts  the  exclusive  right  of  publication  to  the  Re- 
ports compiled  and  edited  by  the  officer  who  is  to  re- 
ceive a  salary  for  the  work.  The  statute  undoubtedly 
contemplates  that  the  Reports  which  are  to  be  pub- 
lished win  be  prepared  for  publication  in  the  usual 
and  convenient  form  of  law  reports,  containing  an  in- 
dex and  appropriate  syllahi  accompanying  the  opin- 
ions, which  as  the  work  of  the  reporter  would  be  the 
unquestioned  and  familiar  subject  of  copyright.  If 
it  had  been  the  object  of  the  statute  to  prevent  the 
publication  of  the  judicial  decisions  of  the  court,  or  to 
regulate  the  mode  of  promulgating  them,  so  that  they 
should  have  no  publicity  except  In  the  designated 
form  of  official  reports,  that  intei^ion  could  have 
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been  easily  maoifested  bj  apt  language,  bo  as  to  re- 
move all  doubt;  and  In  view  of  the  seriouB  question 
often  debated,  but  never  authoritatively  decided  by 
the  courts  of  this  country,  whether  such  opinions  can 
be  copyrighted  by  the  State,  it  would  seem  that  the 
statute  would  have  been  so  framed  as  to  leave  no 
doubt  of  the  legislative  will  if  such  an  intention  had 
been  entertained.  The  opinion  has  been  expressed 
in  several  adjudications,  by  judges  whose  opinions 
are  entitled  to  the  highest  respect,  that  the  Judicial 
decisions  of  the  courts  are  not  the  subject  of  copy- 
right, but  should  be  regarded  as  public  property,  to  be 
freely  published  by  any  one  who  may  choose  to  publish 
them.  This  view  has  been  taken  upon  considerations 
of  public  policy,  which  it  is  said  demand,  in  a  oountiy 
where  every  person  is  presumed  and  required  to  know 
the  law,  that  the  fullest  and  earliest  opportunity  of 
access  to  the  expositions  of  the  judicial  tribunals 
should  be  afforded  to  all.  No  statute  should  be  inter- 
preted, unless  the  language  used  admits  of  no  other 
interpretation,  to  press  beyond  the  certain  confines  of 
legislative  power  (United  States  v.  Coombs,  12 Pet.  72), 
and  in  obedience  to  this  rule  the  courts  have  almost 
uniformly  Interpreted  statutes  closely  resembling  the 
present  so  as  to  restrict  the  copyright  to  the  com- 
pleted volume.  Davidson  v.  WheelodCt  27  Fed.  Rep. 
61;  Banks  t.  West  Publishing  Co.,  id.  50;  Banks  v. 
Manchester,  28  id.  143;  Nash  v.  Lathrop,  142  Mass.  29. 

The  case  of  OotUd  v.  Batiks,  68  Conn.  415,  is  relied 
upon  by  the  complainant.  The  opinion  in  that  case 
undoubtedly  asserts  the  right  of  the  State  to  copy- 
right the  opinions,  and  interprets  the  statute  as  de- 
signed to  effectuate  that  right.  The  observations 
upon  this  point  however  were  unnecessary  to  the  de- 
cision of  the  case  before  the  court,  which  was  whether 
a  mandamus  should  be  granted  to  compel  the  reporter 
to  furnish  copies  of  the  opinions  which  he  was  pre- 
paring for  publication,  when  the  writ  would  operate 
to  deprive  the  authorized  publishers  for  the  State  of 
the  benefit  of  their  contract  with  the  State.  This 
sufficiently  appears  from  the  following  language  of 
the  opinion :  *'  If  therefore  we  should  now  direct  the 
reporter  to  furnish  copies  of  the  opinions  to  the  peti- 
tioners, that  they  may  sell  them  to  the  public  in  ad- 
vance for  their  own  profit,  we  should  In  efllact  advise 
the  State  to  a  breach  of  contract.*' 

As  the  defendants  have  not  pirated  any  of  the  mat- 
ter originally  prepared  by  the  reporter,  the  motion 
for  an  Injunction  is  denied. 


ABSTRACTS  OF  VARIOUS  RECENT DE- 
CISIONS, 

Constitutional  law— intbr-Statb  commbxcgb— 
TAXATION  op  tbleobaph  COMPANIES.— A  tax  levied 
under  a  statute  providing  for  the  taxation  of  railroad 
and  telegraph  companies  Is  not  void  as  repugnant  to 
the  Constitution  of  the  United  States,  which  gives 
Congress  power  to  regulate  commerce  between  the 
several  States.  It  was  this  last  question  that  was  de- 
termined in  the  negative.  In  the  Delaware  Railroad 
Tax  case,  18  Wall.  206,  an  act  of  the  Legislature  of 
DeUware,  imposing  a  tax  quite  similar  to  the  one  now 
complained  of,  was  held  to  conflict  with  the  power  of 
Congress  to  regulate  commerce.  The  court  in  that 
case  observes :  "  The  State  may  Impose  taxes  on  the 
corporation,  as  an  entity  existing  under  its  laws,  as 
well  as  upon  the  capital  stock  of  the  corporation  or  its 
separate  corporate  property.  And  the  manner  in 
which  its  value  shall  be  assessed,  and  the  rate  of  tox- 
atlon,  however  arbitrary  or  capricious,  are  mere  mat- 
ters of  legislative  discretion.  It  is  not  for  us  to  sug- 
gest in  any  case  that  a  more  equitable  mode  of 


ment  or  rate  of  taxation  might  be  adopted  than  the 
one  prescribed  by  the  Legislature  or  the  State :  our 
only  concern  is  with  the  validity  of  the  tax ;  all  else 
lies  beyond  the  domain  of  our  jurisdiction.''  The 
question  of  what  constitutes  a  tax  upon  foreign  or 
inter-State  commerce  has  frequently  come  before  the 
Supreme  Court  for  adjudication,  and  I  find  no  case 
which  sustains  the  view  taken  by  the  defendant  in 
this  case.  The  question  is  carefully  reviewed  in  the 
recent  cases  of  Fargo  v.  Michigan,  121  U.  S.  280,  and 
Steamship  Co.  v.  Pennsylvania,  122  id.  828.  Section 
40,  chapter  13,  Pub.  Stat.  Mass.,  provides  that  every 
corporation  embraced  in  the  provision  of  section  ^ 
shall  pay  a  tax  upon  its  corporate  franchise,  at  a  valu- 
ation thereof  equal  to  the  aggregate  value  of  the 
shares  in  its  capital  stock  at  a  certain  rate  determined 
as  therein  set  forth,  deducting  in  the  case  of  railroads 
and  telegraph  companies  whose  lines  extend  beyond 
the  limits  of  the  Commonwealth  such  portion  of  the 
whole  valuation  of  their  capital  stock  as  is  propor- 
tional to  the  length  of  that  part  of  their  line  lying 
without  the  Commonwealth;  and  also  an  amount 
equal  to  the  value  as  determined  by  the  tax  commis- 
sioner of  their  real  estate  and  machinery  located  and 
subject  to  local  taxation  within  the  Commonwealth ; 
in  case  of  other  corporations,  an  amount  shall  be  de- 
ducted equal  to  the  value  of  their  real  estate  and  ma- 
chinery subject  to  local  taxation  wherever  situate. 
The  deductions  in  the  case  of  corporations  generally, 
of  all  real  estate  and  machinery  wherever  situate,  and 
in  the  case  of  railroad  and  telegraph  companies  whose 
lines  extend  beyond  the  limits  of  the  Commonwealth, 
of  only  the  real  estate  and  machinery  lying  within 
the  State,  is  a  question  of  legislative  discretion,  and 
no  valid  ground  has  been  suggested  upon  which  this 
court  for  this  reason  has  a  right  to  declare  a  tax  so 
levied  Invalid,  in  whole  or  in  part.  U.  S.  Clr.  Ct. 
Dist.  Mass.,  Nov.  28,  1887.  Attorney-General  v.  West- 
ern Union  Tel  Co,    Opinion  by  Colt,  J. 

TITLES  OF  LAWS  —  SPECIAL    PKIVILEGE8.— A 

statute  entitled  **  An  act  making  It  a  misdemeanor  to 
carry  on  barbering  on  Sunday*'  provides  that  'Mt 
shall  be  a  misdemeanor  for  any  one  engaged  in  the 
business  of  a  barber  to  shave,  shampoo,  cut  hair,  or 
keep  open  their  bath-rooms  on  Sunday."  Held,  un- 
constitutional. The  act  is  obnoxious  to  the  Constitu- 
tion of  Tennessee,  art.  2,  $  17,  which  orders  that  **  no 
bill  shall  become  a  law  which  embraces  more  than  one 
subject,  to  be  expressed  in  the  title."  U)  We  think 
the  act  obnoxious  to  the  objection  of  non-conformity 
to  the  Constitution.  We  are  unable  to  understand 
that  '*  barbering "  and  bathing,  or  barbershop  and 
bath-house,  are  either  synonymous  or  convertible 
terms.  The  subject  in  the  title  is  **  barbering."  The 
subjects  in  the  body  of  the  act  are  **  barbering  and 
bath-rooms."  There  is  nothing  in  the  proof  that  in 
anywise  tends  to  make  a  barber-shop  a  bath-room,  or 
show  that  the  term  '*  barbering  "  includes  it.  While 
it  may  be,  as  argued— but  of  which  there  is  no  proof- 
that  a  bath-room  is  a  common  attachment  to  a  barber- 
shop in  cities,  it  is  not  commonly  true  of  towns  and 
villages.  When  we  see  two  things  so  distinct  in  their 
uses,  we  are  constrained  to  hold  them  to  be  two  sub- 
jects, in  the  absence  of  the  proof  of  custom  making 
them  several  parts  of  one  head,  and  together  consti- 
tuting one  whole,  and  therefore  properly  **  one  sub;* 
ject "  for  legislation.  In  our  towns  and  villages  we 
know  that  frequently  post-offices  are  kept  in  stores, 
law-offices,  the  offices  of  physicians,  drug  establish- 
ments, shoe-shops,  etc. ;  that  we  often  see  one  man  a 
druggist,  a  dry-goods  merchant,  a  seller  of  agricultu- 
ral implements,  a  news-dealer,  and  retailer  of  liquors, 
cigars,  etc.  Now  suppose  the  Legislature  shall  see 
proper  to  enact  a  law  entitled  *'An  act  to  make  it  a 
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mUdemeanor  to  retail  liquors  on  Sunday,**  and  in  the 
body  of  the  aot  should  declare  it  a  misdemeanor  for 
any  one  to  engage  in  the  business  of  tippling,  to  retail 
any  liquors,  drugs,  boots,  shoes*  dry-goods,  agricultu- 
ral implements,  newspapers,  periodicals,  pamphlets  or 
cigars,  etc.,  on  Sunday— could  it  be  said,  because  it 
was  the  custom  for  one  man  to  pursue  the  several  busi- 
nesses, that  therefore  all  came  under  the  head  of,  and 
made  the  one  subject,  **  retailing? '*  Certainly  not. 
Then  if  the  multiplicity  in  the  supposed  case  would 
destroy  the  legislation,  the  duality  of  the  act  In  ques- 
tion is  equally  fatal  in  its  constitutional  validity. 
While  it  is  the  rule  of  courts  to  solve  all  doubts  in  fa- 
vor of  the  constitutionality  of  legislative  acts,  this 
case  does  not  fall  within  that  rule,  as  it  is  also  a  duty 
to  recognize  and  observe  the  popular  signification  of, 
and  distinction  in  names.  This  act  is  levelled  at  the 
act  of  "  barbering  on  Sunday,'*  which  means  the  aot 
of  "  one  whose  occupation  is  to  shave  the  beard,  and 
cut  and  dress  the  hair  of  others  **  (Webst.  Diot.)>  and 
cannot  be  construed  to  include  bath-rooms,  which  are 
'*  apartments  for  bathing."  (2)  By  section  8,  article 
U,  Const.,  it  is  ordained :  **The  Legislature  shall  have 
no  power  to  pass  any  law  for  the  benefit  of  individuals 
inconsistent  with  the  general  law  of  the  land,  nor  to 
pass  any  law  granting  to  an  individual  or  individuals 
rights,  privileges,  immunities,  or  exemptions  other 
than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  community  who  may  be  able  to  bring 
himself  within  the  provisions  of  such  law.  **  This  act, 
if  operative,  is  for  the  benefit  of  all  individuals  (bar- 
bers excepted)  who  may  see  fit  to  keep  and  use  bath- 
rooms for  profit.  We  know  that  all  of  the  best  hotels 
have  bath-rooms  for  the  use  of  guests ;  that  they  re- 
ceive pay  for  baths,  and  permit  them  on  Sunday ;  that 
in  many  cases  a  barber  has  his  shop  and  bath-rooms 
under  the  roof,  and  in  parts  of  the  building,  in  which 
the  hotel  and  bath-rooms  are  kept,  occupied  and  used. 
So  if  the  act  is  to  be  enforced  as  the  law,  it  will  apply 
alone  to  barbers,  with  its  penalties  and  punishments; 
while  the  innkeeper  may  with  impunity  use  and  keep 
open  his  bath-rooms  on  the  same  floor,  and  equally 
public.  Under  the  act  every  other  individual  than  one 
engaged  in  barbering  may  establish  and  keep  open  on 
Sunday  any  number  of  bath-rooms,  and  may  even  buy 
or  rent  those  now  used  by  the  proscribed  barber,  in  or 
out  of  the  hotel  building,  continue  Its  use  as  a  bath- 
room, and  keep  it  open  as  such  on  Sunday.  The  act 
falls  strictly  within  the  ordinance  in  its  tacit  but  dis- 
tinct and  unequivocal  reservation  of  rights,  privileges, 
immunities  and  exemptions  to  all  classes  of  individ- 
uals except  those  '*  engaged  In  the  business  of  barber- 
ing; *'  and  upon  this,  as  well  as  upon  the  first  ground 
it  is  void.  Teun.  Sup.  Ct.,  Jan.  17,  1888.  Ragio  v. 
StaU,    Opinion  by  Turney,  C.  J. 


(NTOXIOATINQ     LIQUORS  •'»  STATUTI    PBOHIB- 

ITIMQ  SALE.  —  A  Statute  forbidding  the  manufac- 
ture or  sale  of  intoxicating  liquors  Is  not  un- 
constitutional because  of  the  omission  to  make  a 
distinction  between  a  sale  within  and  a  sale  without 
the  State.  We  deem  it  perfectly  well  settled  by 
the  decisions  of  the  Supreme  Court  of  the  United 
States  that  the  several  States  have  power  to  restrict 
and  even  to  prohibit  altogether  the  sale  of  intoxicat- 
ing liquors  for  use  as  a  beverage  within  their  borders, 
and  consequently  of  course  to  prohibit  the  keeping 
of  them  for  sale  to  the  same  extent.  Cooley  Const. 
Lim.  582,  583,  and  cases  cited.  Mugler  v.  State,  88  Alb. 
L.  J.  525.  The  power  to  do  this  has  been  denominated 
a  *' police  power  " — a  power  not  delegated  to  the  gen- 
eral government,  but  remaining  to  the* States,  to  en- 
able them  to  regulate  for  their  own  welfare,  as  they 
understand  their  welfare,  their  internal  or  domestic 
concerns.    The  power  Is  signally  exercised  in  legisla- 


tion designed  to  promote  popular  education,  to  pro- 
tect the  public  health  and  morals,  to  punish  and  pre- 
vent crime,  to  alleviate  and  prevent  pauperism,  and 
especially  to  diminish  and  prevent  the  demoralization 
and  impoverishment,  and  the  numberless  vices  and 
miseries  which  are  the  sure  concomitants  and  conse- 
quences of  a  free  traffic  in  Intoxicating  liquors  by  re- 
straining or  prohibiting  It.  The  power  was  ex- 
haustively discussed  and  considered  in  the  Supreme 
Court  of  the  United  States  in  the  License  cases,  5 
How.  504,  with  particular  reference  to  the  exercise  in 
legislation  for  the  restraint  of  the  liquor  traffic;  and 
while  the  justices  did  not  fully  agree  in  the  reasons 
given  by  them  for  decision,  they  did  agree  in  fully 
affirming  the  authority  of  the  States  within  their  own 
borders.  Chief  Justice  Taney  and  Justices  Catron  and 
Nelson  rested  their  judgment  distinctly  on  the 
ground  that  the  power  of  the  State  to  pass  restrictive 
laws  in  the  matter  was  complete,  notwithstanding  the 
laws  might  indirectly  interfere  with  interstate  com- 
merce, so  long  as  they  did  not  come  in  conflict  with 
any  law  or  regulations  of  Congress ;  and  some  of  the 
other  justices,  enough  to  make  a  majority  of  the 
court,  unless  we  misunderstand  their  opinions,  con- 
curred with  them,  though  they  preferred  to  take  their 
stand  upon  a  still  deeper  and  broader  ground  of  State 
rights.  If  this  doctrine  of  Chief  Justice  Taney  and 
Justices  Catrofi  and  Nelson  be  correct,  and  is  still 
adhered  to  by  the  Supreme  Court  of  the  United  States 
the  defendant's  contention,  of  course,  cannot  prevail, 
for  it  is  not  pretended  that  there  is  any  Federal  regu- 
lation of  interstate  commerce  with  which  the  provis- 
ions under  which  he  Is  complained  of  comes  into  con- 
flict. But  not  to  put  too  much  reliance  on  this  view,  we 
will  proceed  to  the  broader  consideration  of  the  ques- 
tion. As  we  have  seen,  there  can  be  no  doubt  of  the 
power  of  the  States  to  prohibit  altogether  the  sale  of 
intoxicating  liquors  within  their  border,  and  yei  it  is 
perfectly  evident  that  such  a  proposition  does  ob- 
struct the  freedom  and  lessen  the  extent  of  commerce 
among  the  States.  For  example,  a  manufacturer  of 
Intoxicating  liquors  of  another  State  could  not  send 
the  product  of  his  manufactory  to  a  prohibitory  State, 
and  sell  it  there.  He  could  not  even  receive  orders 
for  his  liquors  from  such  a  State  and  flll  them  if  a  de- 
livery in  such  State  were  necessary  to  be  a  complete 
compliance  with  the  orders.  Nor  could  a  person  liv- 
ing in  another  State  go  into  such  a  State  and  purchase 
intoxicating  liquors  there  to  carry  home  with  him, 
though  it  might  be  very  advantageous  for  him  to  do 
so  if  he  were  not  prevented  by  the  law.  In  the  Li- 
cense cases,  5  How.  504,  a  law  of  New  Hampshire, 
under  which  a  sale  In  that  State  of  gin  imported  from 
Boston  was  punished,  was  held  not  to  be  void  for  in- 
terfering with  the  power  of  Congress  to  regulate  com- 
merce among  the  States,  though  the  gin  was  sold  in 
the  cask  in  which  it  was  imported.  In  the  same  case, 
in  reply  to  the  argument  that  the  restrictive  legisla- 
tion tended  to  lessen  Importation,  Mr.  Justice  McLean 
said  that  *'  a  law  of  the  State  is  not  rendered  uncon- 
stitutional by  an  incidental  reduction  of  importation ; 
and  especially  not  when  the  State  regulation  has  a 
salutary  tendency  on  society  and  is  founded  on  the 
highest  moral  considerations."  And  he  further  re- 
marked :  '*  When  in  the  appropriate  exercise  of ^  their 
Federal  and  State  powers,  contingently  and  inciden- 
tally, their  lines  of  action* run  into  each  {other,  if  the 
State  power  be  necessary  to  the  preservation  of  the 
morals  or  safety  of  the  community,  it  must  be  main- 
tained." The  doctrine  of  the  justices  who  took  the 
broader  view,  if  we  rightly  understand  their  opin- 
ions,  was  that  if  a  State  law,  passed  in  good  faith,  for 
the  suppression  of  intemperance,  or  of  the  traffic  in 
intoxicating  liquors,  it  could  not  be  condemned  as  un- 
constitutional because  It  might  incidentally  among  its 
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eifeots  hamper  the  freedom  or  lessen  the  extent  of  in- 
terstate oommeroe.  State  ▼.  Peokham,  3  R.  I.  289.  In 
its  practical  operation  the  euactmeat  can  have  but 
little  effect  on  interstate  commerce.  And  the 
more  unlimited  the  prohibition  is  the  more  effective  it 
is  likeij  to  be;  for  if  intoxicating  liquors  can  be  law- 
'  full  J  kept  in  the  State  for  the  purpose  of  sale  else- 
where, the  fact  that  they  can  be  so  kept  is  liable  to  be 
availed  of  as  a  blind  or  feint  under  which  to  cover  a 
keeping  of  them  for  sale  in  this  State.  The  State 
borders  would  afford  a  favorable  ground  for  the  prac- 
tice of  such  an  evasion  of  circumvention  of  the  law. 
Moreover,  if  the  traffic  be  an  evil,  can  the  State  per- 
mit itself  to  be  the  starting  point  from  which  the  evil 
shall  proceed  into  other  States,  without  some  loss  of 
the  moral  prestige  and  power  which  it  must  preserve 
in  order  to  secure  for  its  laws  that  popular  homage 
and  respect  without  which  they  cannot  be  effectually 
enforced.  Certainly  the  State  would  have  full  power 
to  follow  its  own  judgment,  and  to  legislate  as  it  has 
done  in  this  matter  unless  it  thereby  encroaches  un- 
warrantably upon  the  power  of  Congress;  and  in  that 
regard  we  find  it  difficult  to  see  how  a  law  which  for- 
bids the  keeping  of  intoxicating  liquors  in  one  State 
for  sale  in  another  interferes  with  interstate  com- 
merce any  more  than  a  law  which  forbids  the  sale  of 
such  liquors  in  one  State  which  have  been  imported 
from  another ;  and  yet  as  we  have  seen,  a  law  of  the 
latter  description  has  been  held  to  be  a  proper  exer- 
cise of  the  police  power  of  the  States  by  the  Supreme 
Court  of  the  United  States.  Supr.  Ct.  R.  I.,  Jan.  7, 
1888.    State  v.  Fitzpatrick,  Opinion  by  Durfee,  C.  J. 

Contract— VALIDITY— PUBUc  policy—"  corner  " 

ON  MARKET— RIGHTS  OF  PARTIES— RECOVERY  OF  OVER- 
PAYMENT.—A  Statute  provides  for  a  penalty  against 
any  one  cornering  the  market  on  certain  commodities, 
or  attempting  to  do  so,  and  that  all  contracts  for  that 
purpose  shall  be  void.  Plaintiff  and  defendant  had  en- 
tered into  a  speculation  to  corner  the  wheat  market, 
which  was  successful.  After  the  close  of  the  deal, 
plaiutifTs  share  of  the  profit  was  left  with  defendant, 
who  by  plaintiff's  request  afterward  invested  it  in  a 
lard  deal.  In  settling  their  losses  defendant  fraudu- 
lently overstated  the  amount  of  money  furnished  by 
him,  and  understated  that  furnished  by  plaintiff,  who 
relying  on  this  statement,  made  a  large  overpayment. 
Held,  that  he  was  entitled  to  recover  it  from  defend- 
ant. When  we  said  in  Melchoir  v.  McCarty,  81  Wis. 
262,  that'*  ail  contracts  which  are  repugnant  to  jus- 
tice or  founded  upon  an  immoral  consideration,  or 
which  are  against  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  statute,  are 
void ;  and  that  if  a  party  claiming  a  right  to  recover  a 
debt  is  obliged  to  trace  his  title  or  right  to  the  debt 
through  any  such  illegal  contract,  he  cannot  recover, 
because  be  cannot  be  allowed  to  prove  the  illegal  con- 
tract as  the  foundation  for  his  right  of  recovery  " — 
we  stated  the  rule  as  strongly  as  any  court  has  stated 
it.  To  that  rule  this  court  has  rigorously  adhered. 
The  rule  is  elementary,  and  we  are  not  aware  of  any 
adjudication  which  has  denied  or  shaken  it.  Numer- 
ous cases  sustaining  it  will  be  found  in  the  brief  of  the 
learned  counsel  for  McGeoch.  It  is  unnecessary  to 
cite  them  here,  but  reference  to  them  yrWl  be  made  in 
the  report  of  the  case.  Thus  far  we  are  in  entire  accord 
with  McGeoch,  his  counsel,  and  the  learned  county 
judge.  We  have  no  doubt  the  County  Court  ruled 
correctly  that  the  wheat  deal  of  1882  and  the  lard  deal 
of  1883  were  illegal  transactions  under  the  statutes  of 
the  State  of  Illinois.  They  were  also  illegal  at  the 
common  law  as  against  public  policy.  However  the 
nature  of  the  wheat  deal  of  1882  seems  to  be  i[>f  little 
importance  in  the  case.  Wells'  share  in  the  profits  of 
that  deal  was  left  in  the  hands  of  McGeoch,  and  by 


him  invested  in  the  lard  deal,  by  consent  and  direc- 
tion of  Wells.  Had  McGeoch  paid  the  1139,000  to 
Wells,  and  had  Wells  subsequently  returned  it,  or  a 
like  amount,  to  McGeoch,  to  be  invested  in  the  lard 
deal,  it  would  not  be  claimed,  we  think,  by  any  one, 
that  the  illegality  of  the  wheat  deal  would  alone  pro- 
tect McGeoch  from  accounting  to  Wells  for  the 
money.  We  think  the  transaction  which  actually 
took  place  is  in  legal  effect  the  exact  equivalent  to  the 
one  supposed.  If  It  be  true,  as  the  County  Court  held, 
that  in  order  to  establish  his  demand  against  Mc- 
Geoch, Wells  was  obliged  to  trace  his  claim  through 
such  illegal  transactions,  the  County  Court  was  right 
in  dismissing  the  complaint.  We  are  clearly  of  the 
opinion  however  that  the  ruling  of  the  County  Court 
in  this  behalf  is  erroneous.  The  gravamen  of  this  ac- 
tion is  the  fraud  of  McGeoch  in  misrepresenting  to 
Wells  the  amount  of  their  respective  investments  In 
the  lard  deal.  Although  in  form  the  demand  of  the 
complaint  is  that  the  account  of  the  transactions  in 
that  deal  should  be  surcharged  and  corrected,  yet  in 
substance  and  effect  the  action  is  to  recover  damages 
suffered  by  Wells  by  reason  of  the  fraud  of  McGeoch. 
The  lard  transaction  is  only  involved  incidentally  in 
the  case.  It  Is  resorted  to  only  for  the  purpose  of  as- 
certaining whether  the  representations  made  by  Mc- 
Geoch were  true  or  false.  There  is  no  rule  of  law  which 
prohibits  a  resort  to  an  illegal  contract  for  a  purpose 
so  purely  incidental.  The  case  is  within  the  principle 
laid  down  in  Kiewert  v.  Rindskopf,  46  Wis.  481.  In 
the  opinion  by  Mr.  Justice  Orton  it  is  there  said : 
** The  (/ravamen  of  this  action  is  the  fraud  practiced 
by  the  defendant  in  obtaining  the  $2,000  from  the 
plaintiff  by  falsely  representing  that  this  sum  was 
within  and  a  part  of  the  contract  with  Wight,  and 
that  the  sum  agreed  to  be  paid  to  Wight  was  $3,000, 
when  in  fact  it  was  only  $1,000.  Where  money  is  so 
charged  to  have  been  obtained  by  fraudulent  repre- 
sentations, the  only  material  questions  to  be  consid- 
ered are:  First.  Were  such  representations  inten- 
tional, material  and  false?  Second.  Did  they  produce 
a  false  impression  on  the  mind?  Third.  Where  they 
the  inducement  of  the  payment?  Fourth.  Were  they 
relied  upon  as  being  true?  If  these  elements  are  pres- 
ent, they  constitute  a  positive  fraud  without  excep- 
tion; and  the  matters  to  which  such  fraudulent  rep- 
resentations relate,  whether  legal  or  Illegal,  will  not 
lessen  the  fraud  or  affect  the  liability  of  the  guilty 
party.  Kerr  Fraud  78;  Smith  v.  Mariner,  5  Wis. 
651;  Kelly  v.  Sheldon,  8  id.  258;  Reynell  v.  Sprye,  21 
Law  J.  Ch.  633."  There  is  no  serious  conflict  of  au- 
thority on  this  subject.  Nearly  all  the  cases  involv- 
ing the  question  are  in  harmony  with  Kiewert  v. 
Rindskopf.  Many  of  these  cases  are  cited  in  the  brief 
of  counsel  for  Wells,  and  will  be  preserved  in  the 
statement  of  their  argument  in  the  report  of  the  case. 
All  the  conditions  of  a  recovery  required  in  Kiewert 
V.  Rindskopf  are  established  in  this  actjon ;  hence 
Wells  is  entitled  to  recover.  Wis.  Sup.  Ct.>  Jan.  10, 
1888.     Wella  v.  McOeoch.    Opinion  by  Lyon,  J. 

Elections  — MAJORITY— AOQUiBSCBNCB  of  those 
NOT  VOTINQ.— It  has  been  settled,  both  in  England  and 
in  this  country,  by  an  almost  if  not  quite  unbroken 
current  of  judicial  decisions  from  the  time  of  Lord 
Mansfield  to  the  present  day,  that  when  an  election  is 
held  at  which  a  subject-matter  is  to  be  determined  by 
a  majority  of  the  voters  entitled  to  oast  ballots  thereat, 
those  absenting  themselves,  and  those  who  being  pres- 
ent, abstain  from  voting,  are  considered  as  acquiesc- 
ing in  the  result  declared  by  a  majority  of  those  act- 
ually voting,  even  though  in  point  of  fact  but  a  major- 
ity of  those  entitled  to  vote  really  do  vote.  Thus  in 
Oldknow  V.  Wainwright,  2  Burrows,  1017,  which  was  a 
feigned  action  to  try  a  right  of  election  to  the  office  of 
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town  olerk  of  NottiDgham,  the  fourth  issue  was 
whether  Thomas  Seagrave  was  duly  eleoted  by  the 
mayor,  aldermen  aud  oommon  oounoU ;  and  there  was 
a  special  verdict,  wherein  after  setting  out  the  Consti- 
tution of  the  borough,  that  the  voices  were  all  equal 
▼oioes,  the  vacancy  of  the  office  of  town  clisrk,  and  a 
regular  summons  to  elect  another,  it  proceeded  as  fol- 
lows :  ^*  That  the  whole  number  of  electors  was  twen- 
ty-five, and  that  out  of  that  number  twenty-one  as- 
sembled on  the  26th  of  May  pursuant  to  the  said  sum- 
mons; that  the  mayor  put  Thomas  Seagrave  in  nomi- 
nation, and  that  no  other  person  was  put  in  nomina- 
tion ;  that  nine  of  the  twenty-one  voted  for  him,  but 
twelve  of  them  did  not  vote  at  all,  but  eleven  of  them 
protested  against  any  election  at  that  time,**  etc. 
Lord  Mansfield  held :  ''  Whenever  electors  are  pres- 
ent and  do  not  vote  at  all  (as  they  have  done  here), 
they  virtually  acquiesce  in  the  election  made  by  those 
who  do."  Judge  Folger,  in  People  v.  Clute,  50  N.  T. 
461,  delivering  the  opinion  of  the  court,  says:  "It  is 
also  the  theory  aud  practice  of  our  government  that  a 
minority  of  the  whole  body  of  qualified  electors  may 
elect  to  an  office  when  a  majority  of  that  body  refuse 
or  decline  to  vote  for  any  one  for  that  office.  Those 
of  them  who  are  absent  from  the  polls,  in. theory  and 
practical  results,  are  assumed  to  assent  to  the  action 
of  those  who  go  to  the  polls ;  and  those  who  go  to  the 
polls,  aud  who  do  not  vote  for  any  candidate  for  any 
office,  are  bound  by  the  result  of  the  action  of  those 
who  do,**  etc.  Conceding  this  to  be  true  with  respect 
to  a  special  election  held  for  the  purpose  ot  submit- 
ting a  single  question  to  the  popular  vote,  it  is  insisted 
on  the  part  of  the  appellant,  that  a  different  principle 
should  prevail  in  a  case  like  this,  where  at  a  general 
election  the  measure,  though  receiving  a  majority  of 
the  votes  cast  on  that  subject,  failed  to  receive  a  ma- 
jority of  the  votes  oast  upon  some  other  subject. 
Hence  as  we  have  already  stated,  the  sole  ground  upon 
which  it  is  claimed  that  the  act  in  question  failed  to 
become  effective  is  that  at  the  general  election,  when 
the  subject  was  voted  on,  less  than  a  majority  of 
those  who  voted  for  the  congressional  candidates  cast 
their  ballots  '*  for  high-license  law,**  and  not  that  a 
majority  of  those  who  voted  on  this  subject  did  not 
vote  in  favor  of  it.  This  objection  to  the  adoption  of 
the  act  is  founded  exclusively  upon  the  construction 
which  is  sought  to  be  placed  upon  the  words  of  the 
eighth  section—'*  a  majority  of  the  voters  of  said 
county  '*— taken  in  connection  with  the  evidence  fur- 
nished by  the  vote  in  the  congressional  canvass,  that 
there  were  more  voters  in  the  county  than  the  num- 
ber who  voted  upon  this  measure.  If  this  construc- 
tion, which  confines  the  language  to  what  is  alleged  to 
be  its  literal  import  without  reference  to  the  provis- 
ions of  the  preceding  section,  is  to  prevail,  it  would 
be,  it  seems  to  us,  as  applicable  in  the  case  of  a  special 
election,  where  but  one  subject  is  submitted,  as  it  is 
claimed  that  it  is  in  the  case  of  a  general  election, 
where  several  subjects  or  persons  are  to  be  voted  for, 
the  only  difference  between  the  two  being  In  respect 
to  the  evidence  which  may  be  adduced  to  ascertain  the 
actual  number  of  the  voters  of  the  county.  In  regard 
to  a  general  election  it  is  urged  that  the  highest  aggre- 
gate vote  cast  furnishes  the  evidence  as  to  the  num- 
ber of  the  voters  of  the  county.  At  a  special  election 
it  is  not  improbable  that  only  a  minority  of  the  voters 
well  known  to  be  an  unmistakable  minority  may  vote. 
This  fact  might  be  susceptible  of  proof— might  be  in 
reality  self-evident.  Tet  in  the  latter  instance  those 
who  absent  themselves  from  the  polls,  and  those  who 
being  present  abstain  from  voting,  are  regarded  as 
assenting  to  the  result  declared  by  those  who  do  vote. 
Upon  what  principle  would  it  be  incompetent  to  ap- 
ply the  same  presumption  to  those  who  though  attend- 
ing a  general  election  and  voting  on  other  subjects,  ab- 


stain from  voting  upon  one  particular  matter  like  the 
act  in  question  ?  1'he  very  concession  that  a  minority 
may  elect  necessarily  implies  that  there  is  a  large 
number  of  voters  who  do  not  vote,  of  whom  that  mi- 
nority is  merely  a  fraction.  Hence  the  admission  that 
a  majority  of  those  entitled  to  vote  did  not  vote  does 
not  preclude  the  minority  who  actually  do  vote  from 
determining  the  result  by  their  ballots.  This  is  pre- 
cisely what  was  decided  in  Oldknow  v.  Wainwright, 
where  there  were  twenty-five  entitled  to  vote,  of 
whom  twenty-one  were  present,  and  only  nine  voted, 
and  eleven  protested  against  an  election.  The  special 
verdict  shows  how  many  voters  there  were,  how  many 
were  present,  and  that  only  a  minority  voted;  and 
yet  it  was  held  that  the  election  by  that  minority  was 
perfectly  valid.  The  eighth  section  of  the  act  must  be 
read  iu  conjunction  with  the  seventh  section,  which 
we  have  been  considering,'  and  thus  read,  clearly 
means  not  a  majority  of  all  the  voters  of  the  county 
voting  on  some  other  subject,  but  a  majority  of  all  the 
voters  of  the  county  who  vote  upon  this  act.  The  con- 
trary construction  would  place  these  two  sections  iu 
antagonism,  and  would  cause  the  eighth  to  render 
nugatory  the  provisions  of  the  seventh  section.  The 
conclusion  which  we  have  reached  is  fully  supported 
by  the  Supreme  Court  of  the  United  States  iu  Saint 
Joseph  Tp.  V.  Rogers,  16  Wall.  644,  where  the  language 
'*  a  majority  of  the  legal  voters  of  the  township  **  waa 
held  to  **  require  only  a  majority  of  the  legal  voters 
of  the  township  voting  at  the  election,'*  etc. ;  and  by 
the  same  court  in  County  of  Cass  v.  Johnston,  95  U.  8. 
860.  In  this  last-named  case  all  the  cases  relied  upon 
by  the  appellant  are  reviewed,  and  the  majority  of  the 
court,  through  Chief  Justice  Waite,  states  the  ques- 
tion there  presented  as  follows:  **Tho  first  question 
presented  for  our  determination  iu  this  case  is 
whether  the  Township  Aid  Act  of  Missouri  is  repug- 
nant to  article  11,  §  14,  of  the  Constitution  of  that 
State,  inasmuch  as  it  authorizes  subscriptions  by  town- 
ships to  the  capital  stock  of  railroad  companies  wher- 
ever two-thirds  of  the  qualified  voters  of  the  town- 
ship voting  at  an  election  called  for  that  purpose  shall 
vote  in  favor  of  the  subscription,  while  the  Constitu- 
tion prohibits  such  a  subscription,  unless  two-thirds 
of  the  qualified  voters  of  the  ♦  ♦  *  town,  at  a  reg- 
ular or  special  election  to  be  held  therein,  shall  assent 
thereto."  The  court  quotes  with  approval  the  con- 
struction placed  by  the  same  tribunal  in  16  Wall,  upon 
the  clause  '*  a  majority  of  the  legal  voters  of  a  town- 
ship,** and  adds:  *'This  we  understand  to  be  the  es- 
tablished rule  as  to  the  effect  of  elections  In  the  ab- 
sence of  any  statutory  regulations  to  the  contrary.  All 
qualified  voters  who  absent  themselves  from  an  elec- 
tion duly  called  are  presumed  to  assent  to  the  ex- 
pressed will  of  the  majority  of  those  voting  unless  the 
law  providing  for  the  election  otherwise  declares. 
Any  other  rule  would  be  productive  of  the  greatest  in- 
convenience, and  ought  not  to  be  adopted  unless  leg- 
islative will  to  that  effect  is  clearly  expressed.**  Other 
cases  to  the  same  effect  might  be  cited,  but  it  is  not 
deemed  necessary  to  do  so.  Md.  Ct.  App.,  Dec.  16, 
1887.    Walker  v.  Oaxcald,    Opinion  by  McSherry,  J. 

EVIDBNCB— DOCUMENTARY  —  BOOK  ENTRIES  —  CUS- 
TOM.— In  an  action  to  make  defendant  a  trustee  of 
money  alleged  to  have  been  paid  twice  on  collateral 
security,  and  fraudulently  retained,  the  discount 
books  of  defendant's  bank  showed  the  discount  of  the 
collaterals  in  question;  and  a  witness,  defendant's 
note  olerk,  was  asked  whether  he  had  turned  over  the* 
securities  to  the  teller,  to  which  he  answered,  over 
objections  by  plaintiff,  that  from  seeing  the  entries 
in  his  hfind writing,  he  thought  he  did,  as  that  was  the 
custom.  Beldf  that  the  answer  was  competent  to 
verify  the  entries,  and  prove  the  invariable  custom. 
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On  a  certain  point,  objection  was  made  to  the  teeti 
mony  of  the  witness  Chassaing.  He  was  note  clerk 
and  general  boolc-keeper  in  the  Citizens'  Bauk. 
He  testified  that  bis  duty  was  to  take  charge  of  the 
notes  and  collaterals  belonging  to  the  bauk,  and  enter 
up  the  discounts  in  a  book  kept  for  that  purpose.  It 
was  also  his  custom,  as  such  officer  of  the  bank,  when 
collateral  notes  matured,  to  enter  them  on  the  teller's 
blotter,  and  hand  the  notes  and  collateral  over  to  the 
teller  early  in  the  moriiiug  of  the  day  of  their  maturity, 
to  be  delivered  by  the  teller  to  the  parties  paying  the 
notes.  He  stated  he  had  examined  certain  entries  in 
those  books.  They  were  iu  his  handwriting.  That  he 
had  kept  the  books  correctly,  and  he  was  satisfied  as 
to  their  correctness.  Those  entries  related  to  a  trans- 
action with  Fitzpatrick  in  regard  to  discounting  n 
collateral  note  iu  1873,  which  matured  November  22, 
of  that  year.  The  discount  books  showed  the  dis- 
count of  the  notes  of  Fitzpatrick;  and  the  teller's 
blotter  contained  an  entry  in  the  handwriting  of  wit- 
ness, of  date  November  22,  1873,  of  the  maturity  of 
FItzpatrick's  collateral  notes,  and  showed  that  witness 
had  given  the  collateral  notes  to  the  teller  on  that  day. 
The  witness  also  said  that  he  had  no  recollection  of 
the  transactions  mentioned  in  those  entries.  Asked 
then  if  he  had  turned  over  the  collaterals  to  the  teller 
on  the  day  mentioned,  he  said :  **That  was  the  cus- 
tom." Asked  then  by  the  court,  if  bespoke  from  his 
recollection  of  the  fact,  or  because  seeing  the  entry 
in  the  book,  bethought  that  was  the  way  in  which  the 
business  must  of  necessity  have  been  done,  the  witness 
responded :  "  I  can  only  say,  that  from  seeing  the 
entry  here  in  my  handwriting,  that  leads  me  to  think 
that  I  turned  over  the  collateral  with  the  note."  This 
answer  was  objected  to  as  incompetent,  and  error  is 
assigned  upon  it.  Greenleaf  says:  "In  fine,  it  Is 
presumed,  until  the  contrary  is  proved,  that  every 
man  obeys  the  mandate  of  the  law,  and  performs  all 
his  official  and  social  duties.  The  like  presumption  is 
also  drawn  from  the  usual  course  of  men's  private 
offices  and  business,  where  the  primary  evidence  of 
the  fact  Is  wanting."  1  Greenl.  Ev.,  §  40.  Elsewhere 
the  same  author,  continuing  to  speak  on  the  same 
subject,  says :  •♦  *  *  *  This  class  of  presumptions 
embraces  all  the  connections  and  relations  between 
the  facts  proved  and  the  hypothesis  stated  and  de- 
fended, whether  they  are  mechanical  and  physical,  or 
of  a  parely  moral  nature.  It  is  that  which  prevails  in 
the  ordinary  affairs  of  life,  mainly,  the  process  of  as- 
certaining one  fact  from  the  existence  of  another." 
Id.  S  48.  In  the  present  case,  these  entries,  being  made 
contemporaneously  with  the  act  done,  were  original 
evidence,  part  of  the  res  gestcB;  and  though  it  was 
necessary  to  call  the  party  who  made  them,  he  being 
alive,  his  failure  to  recollect  the  transaction  does  not 
impair  its  probative  force,  he  having  shown  that  he 
kept  his  books  correctly.  Id.  $$  115,  120.  Another 
author  says:  " If  the  memory  of  a  witness  is  defec- 
tive concerning  an  act  which  it  is  of  importance  to 
prove,  as  having  occurred  at  a  particular  time,  or 
under  certain  circumstances,  it  would  seem  that  his 
euBtom  to  do  that  act  at  the  time,  or  under  the 
oiroumstances  alleged,  should  be  of  weight  in  raising 
an  inference  that  the  act  was  then  performed,  and 
evidence  of  the  habit  ought  therefore  to  be  allowed." 
Lawson  Usages  &  Oust.  78.  In  Insurance  Co.  v.  Robin- 
son, 56  Penu.  St.  256,  the  question  was  whether  notice 
of  an  additional  insurance  bad  been  given.  The  wit- 
ness called  to  prove  the  giving  of  the  notice  could  not 
say  whether  he  bad  done  so  in  that  case,  adding:  **  It 
was  my  custom  to  do  so,  to  avert  any  future  trouble." 
The  trial  court  allowed  this  testimony.  On  appeal, 
this  rniing  was  affirmed,  Strong,  J.,  remarking:  **  We 
think  it  not  uncommon  in  practice  to  corroborate  the 
defective  memory^of  a  witness  by  proof  of  what  was 


his  habit  iu  similar  circumstances.  Thus  a  subscribing 
witness  to  a  will  or  a  bond,  if  unable  to  recollect 
whether  he  saw  the  testator  or  obligor  sign  the  instru- 
ment, or  heard  it  acknowledged,  is  often  permitted 
to  testify  to  his  own  habit  never  to  sign  as  a  witness 
without  seeing  the  party  sign  whose  signature  he  at- 
tests, or  hearing  that  signature  acknowledged;  audit 
seems  to  be  persuasive  and  legitimate  supporting  evi- 
dence." Relative  to  the  language  of  the  witness  in 
response  to  the  question  asked  by  the  court,  it  is 
really  immaterial,  under  the  authorities  cited,  whether 
he  was  able  to  do  more  than  to  verify  his  entries,  and 
prove  his  invariable  custom.  These  things  being 
proven,  the  presumption  arises  therefrom  that  the 
usual  course  of  business  was  pursued  in  this  particular 
instance.  Every  one  is  presumed  to  govern  himself 
by  the  rules  of  right  reason,  and  consequently  that  he 
acquits  himself  of  his  engagements  and  his  duty.  In 
similar  circumstances,  the  same  lenient  and  liberal 
presumptions  are  indulged  In  favor  of  persons  who  oc- 
cupy no  official  station  as  are  indulged  in  behalf  of 
those  who  act  officially.  Lenox  v.  Harrison,  88  Mo. 
491;  Phil.  Ev.  (Cow.  A  Hill,  notes),  p.  604,  §  10.  When- 
ever  it  is  established  that  one  act  Is  the  usual  con- 
comitant of  another,  the  latter  being  proved,  the  for- 
mer will  be  presumed:  for  this  is  in  accord  with  the 
'*  experience  of  common  life."  It  is  simply  the  pro- 
cess of  ascertaining  one  fact  from  the  existence  of 
another.  But  there  is  authority  for  upholding  the 
ruling  of  the  trial  court  in  receiving  the  answer  of  the 
witness.  Thus  in  Bank  v.  Cowan,  7  Humph.  70,  the 
question  was  whether  the  witness,  a  notary,  had  pro- 
tested a  note  for  non-payment,  and  directed  notices  to 
the  indorsers.  He  could  not  swear  that  he  had  a 
recollection  of  having  done  so,  but  stated  that  it  was 
his  habit  to  make  such  entries  in  his  notarial  book  on 
the  happening  of  the  event  in  such  cases,  and  that  he 
"believed"  that  he  had  done  so  in  the  particular  in- 
stance, because  he  found  lA  his  notarial  book  the  usual 
entries  of  protest  and  notice;  and  this  was  held  good 
evidence.  The  reply  of  the  witness  Chassaing  is  tanta- 
mount, in  effect,  to  that  of  the  notary  in  the  case  just 
cited.  See  also  Ferris  v.  Thaw,  72  Mo.  446.  Mo.  Sup. 
Ct.,  Dec  19,  1887.  MaOiias  ▼.  O'NeilL  Opinion  by 
Sherwood,  J. 

Gaming  — SUIT  to  bbgoybb  monbylost— stat- 
ute.—A  statute  provides  that  any  one  losing  money 
by  betting  on  a  game  can  recover  it  by  suit  within 
six  months,  and  that  if  the  party  losing  fails  to  sue, 
the  prosecuting  attorney  shall,  upon  Information, 
bring  suit  for  the  benefit  of  the  wife  or  minor  chil- 
dren. Held  that  the  keeper  of  a  gambling-house  is 
liable  iu  a  suit  for  the  benefit  of  the  wife,  although 
the  actual  dealing  of  the  cards  in  the  game  when  the 
money  was  lost  was  by  his  employee  in  his  absence. 
There  are  no  possible  circumstances  under  which  it 
can  be  lawful  to  either  keep  a  house  or  rooms  for 
gambling  purposes  or  to  play  or  bet  at  or  upon  any 
game  or  wager.  Any  person  therefore  who  keeps  a 
house  or  room  for  such  a  purpose,  and  either  by  him- 
self or  through  the  agency  of  others  plays  or  bets  at 
or  upon  any  game  or  wager  and  wins  money  or  other 
things  of  value  from  others,  Is  a  person  to  whom  such 
money  or  other  thing  is  lost.  It  is  quite  true  there 
can  be  no  agents  or  partners,  technically  speaking,  in 
a  criminal  enterprise  or  in  the  commission  of  a  crime. 
It  by  no  means  follows  that  one  may  employ  another 
to  conduct  an  unlawful  business  or  criminal  under- 
taking for  him  and  then  escape  liability  under  the 
pretext  that  persons  cannot  assume  the  relationship 
of  agents  or  partners  to  each  other  in  the  commission 
of  crime.  The  law  solves  the  difficulty  by  regarding 
all  as  principals.  Those  who  employ  and  those  who 
are  employed  in  such  a  business,  instead  of  coming 
into  the  relation  of  principal  aud-agent  to  each  other 
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simplj  become  coufederates  in  crime,  and  eaph  is  as 
much  liable  for  the  acts  of  the  other  as  if  he  had  per- 
formed the  whole  himself.  McKee  y.  State,  111  lud. 
878.  Where  a  busiuess  is  lawful,  when  lawfully  con- 
ducted, but  a  particular  act  in  the  course  of  the  busi- 
ness is  alleged  to  have  been  done  in  violation  of  law, 
the  person  charged  maj  escape  liability,  if  it  appears 
that  the  unlawful  act  was  the  act  of  an  agent,  done 
without  the  knowledge  or  consent  of  the  principal, 
and  against  his  orders  and  direction.  The  present 
is  not  such  a  case.  Here  the  principal  was  bound  to 
know  that  he  could  not  proceed  a  step  either  in  per- 
son or  by  an  agent  without  violating  the  law.  It  is  of 
no  consequence  that  the  alleged  employee,  who  actu- 
ally dealt  the  cards  and  took  in  the  relatrlx's  money, 
may  be  liable  also ;  nor  does  it  help  the  appellant's 
case  to  show,  upon  authority,  that  the  latter  could  not 
have  compelled  or  cannot  hereafter  compel  the  agent 
to  account  to  his  principal  for  the  money  thus  won. 
In  Doyle  v.  Mclntyre,  71  Ga.  673,  it  was  held  that  the 
owner  of  the  money  lost  by  betting  on  a  horse-race 
may  recover  It  from  the  winner,  although  the  latter 
made  the  bet  with  another  who  was  supposed  by  the 
winner  to  be  the  owner  of  the  money.  Supr.  Ct.  Ind., 
Dec.  28, 1887.  Conden  v.  State,  Opinion  by  Mitchell,  J. 

Juror— BIAS— PABTiAiiiTY  toward  expected 
WITNESS.— Upon  the  trial  of  an  action  for  damages  for 
injuries  sustained  because  of  the  negligence  of  the  de- 
fendant in  running  him  down  with  one  of  its  street 
cars,  a  juror,  in  answer  to  questions  put  by  the  plain- 
tiflTs  counsel,  testified  in  substance  that  his  life  had 
been  saved  by  a  physician  who  was  expected  to  and 
subsequently  actually  did  take  the  stand  as  an  expert 
witness  In  behalf  of  the  defendant,  and  that  he  would 
place  more  faith  in  the  opinion  of  that  witness  than 
in  the  opinion  of  any  other  doctor  who  might  testify 
if  a  difference  should  arise  between  them.  On  his 
cross-examination  by  the  defendant  he  testified  that 
he  would  try  to  act  according  to  his  conscience,  and 
was  capable  of  doing  so,  and  he  thought  he  could  take 
the  testimony  of  the  other  doctor  into  consideration. 
Heldt  that  he  was  properly  excluded  from  the  jury. 
Reliance  is  placed  upon  the  ease  of  Hildreth  v.  City 
of  Troy,  101  N.  T.  234.  That  was  a  negligence  suit 
against  the  city  In  which  the  trial  judge  held  that 
residents  and  taxpayers  in  the  municipality  were  dis- 
qualified to  act  as  jurors,  and  in  which  the  (/Ourt  of 
Appeals  reversed  the  judgment  on  the  ground  that 
the  qualifications  of  jurors  were  prescribed  by  law, 
and  the  court  could  neither  add  to  them  nor  detract 
from  them.  The  present  case  Is  quite  different.  Here 
there  was  no  attempt  to  exclude  any  class  of  persons, 
or  any  person  because  he  belonged  to  a  particular 
class,  but  the  proposed  juror  was  held  to  be  disquali- 
fied simply  because  it  appeared  that  he  was  unable  to 
act  impartially  in  the  case  about  to  be  tried.  His 
statement  showed  that  the  juror,  when  called  upon  to 
determine  the  case,  would  have  been  infiuenced  to 
some  extent,  at  least,  not  by  what  he  heard  and  ob- 
served in  the  course  of  the  trial,  but  by  knowledge 
concerning  the  character,  ability  and  qualifications  of 
an  expert  witness,  which  knowledge  had  previously 
been  acquired  from  sources  not  accessible  to  his  fel- 
low jurors.  In  other  words  his  verdict  would  have 
been  affected  favorably  to  the  defendant  by  facts  not 
in  proof.  It  seems  very  plain  that  a  man  who  occu- 
pies such  an  attitude  toward  an  important  witness  in 
behalf  of  one  of  the  litigants  in  a  cause  does  not  stand 
indifferent  as  between  them.  Letcke  v.  Dry  Dock,  etc., 
Co.,  46  Hun,  288.    Opinion  by  Bartlett,  J. 

Water  and  water-course— artificial  chan- 
nel—'.rights  oi  riparian  owner.— In  proceed- 
ings   to     restrain    defendants    from    using    water- 


power,  the  head  of  which  was  900  feet  above 
their  lot  that  reached  across  a  mill-race,  and  to 
and  into  a  stream,  the  evidence  showed  that  plaintiff 
had  derived  title  through  mesne  conveyances  from 
the  original  owner,  and  defendants  from  his  agent 
and  joint  owner,  between  whom  an  agreement  had 
been  made  that  plaintiff's  grantor  should  bold  and 
own  *' the  water-power  and  mill  privileges"  on  said 
stream  and  lots  thereby  conveyed;  while  defendants* 
grantor  was  to  have,  and  upon  suit  for  specific  per- 
formance of  that  contract  obtained  possession  of  lots 
below.  Held,  that  defendants  had  not,  in  the  absence 
of  a  grant  or  title  by  adverse  user,  such  rights  in  an 
artificial  channel,  although  intersecting  their  lot,  as 
to  the  water  of  a  natural  stream.  The  courts  hold 
that  the  right  to  the  water  of  a  river  flowing  in  a 
natural  channel  through  a  man's  land,  and  the  right 
to  water  flowing  to  it  through  an  artificial  water- 
course constructed  on  his  neighbor's  laud,  do  not 
stand  upon  the  same  ground.  Greatrex  v.  Hayward, 
8  Exch.  291;  Wood  v.  Waud,  8id.  748;  Magorv.  Chad- 
wick,  11  Ad.  &  E.  671;  Sutclife  v.  Booth,  32  L.  J., 
Q.  B.  136;  Rameshur  Pershad  Narain  Singh  ▼.  Koonj 
Behari  Pattuck,  81  Moak,  771;  33  id.  91.  In  the  former 
case  each  riparian  proprietor  pHma/acie  is  entitled  to 
the  unimpeded  flow  of  the  water  in  its  nacural  chan* 
nel,  while  in  the  latter  case  any  right  to  the  flow 
must  rest  on  some  grant  or  arrangement  either  proven 
or  presumed  from  or  with  the  owner  of  the  land  from 
which  the  water  is  artificially  brought,  or  on  some 
other  legal  origin.  31  Moak,  776.  Defendants*  coun- 
sel claims  that  the  case  stands  upon  the  same  princi- 
ple as  Pickering  v.  Stapler,  6  Serg.  &  B.  107;  9  Am. 
Dec.  336;  Tabor  v.  Bradley,  18  N.  Y.  109;  Vorhees  v. 
Burchard,  55  id.  98;  Lampman  v.  Milks,  21  id.  605,  and 
oases  of  that  character.  But  we  think  there  is  a  clear 
distinction  between  them.  Where  one  sells  land  upon 
which  there  is  a  mill,  he  may  well  be  presumed  to  sell 
the  water-power  used  to  drive  the  mill,  though  the 
deed  does  not  mention  such  water-power.  The 
power  goes  as  an  appurtenance  to  the  estate  or  thing 
conveyed.  Kutz  v.  McCuue,  22  Wis.  628;  Curtiss  v. 
Ayrault,  47  N.  Y.  78  go  upon  the  same  ground— that  a 
purchaser  of  property  which  is  subject  to  an  obvious 
physical  easement  is  presumed  to  contract  with  refer- 
ence to  its  condition  when  he  purchased.  None  of 
these  oases  seem  to  have  a  very  direct  bearing  upon 
the  question  we  are  considering.  But  surely  not  one 
of  them  in  the  least  sustains  the  defendants*  right  to 
draw  water  from  the  raceway  merely  because  such 
raceway  happens  to  cross  their  lot;  for  the  right,  if 
they  have  it,  must  rest  upon  that  ground.  As  we 
have  said,  the  raceway  was  made  by  Lawrence  at  his 
own  expense,  presumably  for  his  own  benefit,  in  order 
to  furnish  water  privileges  to  persons  operating  mills 
below  the  power.  As  was  said  in  Lawson  v.  Mowry, 
it  is  common  to  conduct  water  from  a  pond  created 
by  a  dam  by  means  of  artificial  channels  in  order  to 
make  available  the  increase  of  the  head  by  reason  of 
the  additional  fall  in  the  bed  of  the  stream  below  the 
dam.  It  is  also  common  to  conduct,  by  such  chan- 
nels, water  from  a  power  created  by  a  dam  to  places 
below,  where  It  can  be  utilized  to  drive  mills.  It  is 
unreasonable  to  suppose  that  Lawrence,  when  he 
constructed  this  raceway,  expected  that  every  per- 
son who  owned  a  lot  abutting  it  would  have  a  right  to 
draw  from  It  whatever  water  he  could  use  on  his  lot 
without  paying  for  it.  The  record  shows  that  leases 
and  sales  of  given  quantities  of  water  from  the  dam 
were  made  to  various  persons.  The  fact  that  such 
sales  and  leases  could  be  made  rendered  the  water- 
power  valuable.  Stress  is  laid  upon  the  circumstance 
that  this  raceway  was  constructed  before  the 
lots  in  block  fourteen  were  divided,  and  that  one 
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priuoipal  object  in  making  it  was  to  give  those  lots 
the  adrantage  of  a  water-power.  Assume  that  this  is 
according  to  the  fact,  still  it  does  not  follow  that  the 
owners  of  lots  on  block  14  were  to  have  the  right  to 
take  whatever  water  they  might  need  from  the  race- 
way free.  It  would  be  absurd  to  entertain  such  a 
supposition.  When  the  raceway  was  constructed  it 
was  not  known  who  would  own  lots  on  block  14. 
That  block  had  not  then  been  plotted,  and  no  arrange- 
ment had  been  made  for  a  division  of  them  between 
Lawrence  and  Smith.  Upon  the  facts  we  see  no 
ground  for  presuming  a  grant  to  Smith  of  a  right  to 
use  water  from  the  raceway  free,  and  of  course  the 
defendants  have  no  such  right.  Supr.  Ct.  Wis.,  Dec. 
13, 1887.  Fox  River  Flour  and  Paper  Co.  v.  KeUy. 
Opinion  by  Cole,  J. 

OUR  NEW  YORK  LETTER. 

fPHE  giants  have  been  doing  mighty  battle  this  past 
X  fortnight.  Valiant  have  been  the  thrusts  and 
more  than  clever  the  parries.  Millions  are  at  stake, 
and  the  reputation  of  more  than  one  famous  lawyer 
hangs  in  the  balance..  The  Tilden  and  Stewart  will 
cases  will  easily  pass  into  history  as  causes  ceUbris^ 
and  the  con  tending  lawyers  as  the  representatives  of 
the  best  equipped  advocates  of  their  day  and  genera- 
tion. The  arena  changes,  but  the  same  warriors  face 
each  other  from  day  to  day.  The  Tilden  case  was 
concluded  to-day,  and  Choate,  the  Apollo  of  the 
American  Bar,  has  sheathed  his  glittering  weapon 
well  stained,  but  unbent  and  with  sundry  fragments 
of  the  famous  '*  thirty -fifth  clause"  appearing  to 
ding  to  it;  Carter,  whose  thunder  has  no  uncertain 
sound,  has  discharged  his  heavy  artillery  in  the  de- 
fense of  the  most  important  instrument  be  ever  drew, 
and  with  Rollins,  a  Vulcan,  who  himself  forges  the 
weapon  he  wields  so  well,  will  now  wait  for  the  decis- 
ion on  the  merits  of  the  engagement  in  which  all 
fought  so  well.  Choate's  fighting  was  the  most  bril- 
liant: it  always  is,  and  his  attack  unflagging.  His 
argument  was  almost  Irresistible,  fortified  as  it  was 
on  all  points  by  authoiHties  covering  the  entire  range 
of  the  law  relating  to  trusts  and  powers.  His  arraign- 
ment of  the  trustees  of  the  Tilden  will  for  smuggling 
their  charter  through  the  Legislature  was  dramatic 
in  the  extreme.  He  evidently  had  the  popular  side. 
The  public  appear  to  entertain  a  very  firm  conviction 
that  one*s  own  relatives,  providing  they  are  respect- 
able and  deserving,  are  quite  proper  persons  to  inherit 
a  testator's  wealth  or  at  least  a  good  share  of  it,  and 
that  when  a  testator  is  so  Indifferent  to  the  kind  of 
philanthropy  he  will  Indulge  himself,  in  that  he 
farms  the  decision  out  to  executors  and  trustees,  that 
the  testator's  own  fiesh  and  blood  ought  to  be  given  a 
chance  at  "  the  boodle."  I  have  referred  to  the  Til- 
den will  as  having  been  drawn  by  Mr.  Carter.  It  has 
been  so  stated,  but  of  the  truth  of  this  statement  I 
cannot  say.  If  it  Is  not  true,  and  Mr.  Tilden  did 
draw  the  Instrument,  there  is  much  that  is  plausible 
in  Mr.  Choate's  statement  that  Mr.  Tilden  was  too 
good  a  lawyer  not  to  know  that  the  trust  was  Invalid, 
and  would  be  so  held,  and  that  after  securing  the  rep- 
utation of  having  most  philanthropic  intentions 
toward  the  human  race  in  general,  **his  own"  would 
come  in  at  the  right  time  and  get  away  with  the  mil- 
lions In  the  confusion.  It  was  at  one  time  suspected 
that  Mr.  Tilden  was  a  subtle  man.  He  could  work  for 
the  Kudos  and  the  honorarium,  but  not  intentionally. 
He  had  a  natural  aflSnity  for  hard  cash  and  hard  sense, 
and  usually  made  all  connections.* 

By  stepping  across  the  corridor  from  the  forum 
where  the  wrangle  over  the  Tilden  miUlons  has  been 


concluded,  you  n^ay  hear  the  echoes  taken  up  over 
another  dead  man's  pile.  Any  lawyer  who  has  been 
engaged  during  the  past  week  in  a  case  not  Involving 
at  least  a  million  and  a  half  Is  ashamed  to  acknowl- 
edge it.  Strictly  speaking,  the  Stewart  fight  is  not 
over  a  dead  man^s  pile,  except  it  be  taken  at  second 
hand.  As  I  have  stated,  the  line  of  battle  is  much 
the  same  here.  The  famous  ex-senator  from  New 
Tork,  the  Boscoe  Conkling  of  the  American  bar  (I 
can  find  no  term  or  hero  for  comparison — he  Is  sui 
generis)^  here  stands  guard  over  the  interests  of  the 
enterprising  and  faithful  HUtons.  Mr.  Conkling  is 
certainly  one  of  the  ablest  lawyers  in  the  country  to- 
day, but  he  will  persist  in  trying  his  great  cases  clad 
in  a  double-breasted  pea  Jacket,  his  shirt  front  bear- 
ing on  its  snowy  surface  the  sanguinary  ends  of  a  red 
silk  neck-tie.  Every  man  who  has  kept  house  in  New 
York  for  the  last  twenty  years  feels  as  though  he  had 
a  personal  interest  in  this  estate  by  reason  of  the 
trade  so  long  maintained  in  the  retail  department. 
We  all  expected  some  sort  of  a  dividend  back  in  the 
shape  of  some  kind  of  a  public  benefaction  for  invest- 
ments in  pins  and  needles  made  during  a  long  period. 
Then  there  is  a  very  general  feeling  of  protest  against 
*'  the  family  lawyer "  realizing  so  largely  from  his 
client's  generosity,  especially  when  the  contest  is 
made  by  a  relative.  Mr.  Conkling  has  been  guilty  in 
the  course  of  the  trial  of  perpetrating  a  veiy  heinous 
pun.  Soon  after  the  delivery  by  Dr.  Dix  of  his  dia- 
tribe against  the  sins  of  society,  allusions  were  made 
to  the  customs  of  society,  when  one  of  the  counsel 
asked  what  kind  of  society  was  alluded  to,  upon 
which  the  great  Boscoe  replied  that  it  was  not 
*'AuthorDixsassiety!"  Not  long  after,  he  essayed 
to  observe  to  the  surrogate  that  by  the  rules  estab- 
lished by  counsel— at  which  point  he  was  interrupted 
by  the  surrogate,  who  reminded  him  that  the  court 
made  the  rules  that  governed  in  the  trial  of  this  cause.  . 
Even  great  men  are  occasionally  sat  upon  by  the 
court.  Mr.  Davies,  a  member  of  the  firm  of  which 
Judge  Hilton's  son  was  formerly  a  partner,  is  making 
great  efforts  to  keep  the  firm  fee  book  from  inspec- 
tion, with  but  little  chance  of  success.  Mr.  Choate 
expects  to  show  that  the  charging  of  enormous  fees 
was  a  part  of  the  alleged  conspiracy  to  absorb  the  es- 
tate in  the  interest  of  the  Hiltons.  Surrogate  Ran- 
som has  more  than  justified  the  expectations  of  his 
friends  by  the  manner  in  which  he  has  discharged  the 
duties  of  his  new  position. 

Mr.  Knodler,  one  of  the  best-known  *'art  dealers," 
who  was  arrested  for  selling  alleged  obscene  and  nude 
pictures,  all  of  which  were  copies  of  famous  French 
paintings,  to-day  acknowledged  the  appropriateness  of 
his  name  by  pleading  guilty,  and  was  fined  150,  In  the 
Court  of  Sessions— a  victory  for  Anthony  Comstock, 
but  a  shocking  blow  to  nude  art.  Men  almost  hesitate 
to  look  upon  the  naked  truth  In  these  days  lest  An- 
thony may  apprehend.  Notwithstanding  all  the  fun 
that  has  been  made  of  him  and  his  society,  there  can 
be  little  doubt  but  that  his  and  its  influence  have  been 
most  salutary  in  this  community,  and  over-zealous- 
ness  In  their  work  can  be  easily  forgiven. 

The  death  of  Chief  Justice  Waite  Is  already  spoken 
of  chiefly  In  connection  with  the  name  of  his  probable 
successor,  who  it  is  thought  will  be  selected  from  the 
bar  of  this  State,  and  probably  of  this  city.  It  Is  a  sur- 
prising fact  that  for  nearly  a  hundred  years  this  great 
office  has  been  filled  by  the  appointment  of  an  active 
practitioner,  and  not  by  promotion  from  the  bench. 
There  is  in  this  city  a  lawyer  of  less  than  twenty  years' 
standing  at  the  bar,  who  in  my  opinion  would  be  the 
choice  of  the  president  If  he  carried  ten  more  years  on 
his  age.  He  is  not  a  politician,  but  stands  high  in  the 
I  counsels  of  his  party,  and  in  the  opinion  of  your  cor- 
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respondent  is  one  of  the  ablest  lawyers  here.    He  will 
go  there  some  day  if  he  does  not  this  time. 

One  of  the  most  interestiiiR  papers  that  has  fallen 
into  my  hands  for  many  a  day  is  a  copy  of  a  disserta- 
tion read  not  lon^  since  before  the  Illinois  State  Bar 
Association  by  Stephen  S.  Gregory,  Esq.,  of  Chicago, 
whom  I  can  pay  no  higher  compliment  than  to  say, 
that  in  my  opinion  he  is  the  Hornblower  of  the  Chi- 
cago bar.  His  paper  is  entitled  *'  Trial  and  Proced- 
ure." He  pleads  with  mnch  force  for  a  Code  of  Civil 
Procedure,  and  says  of  his  State :  **  With  a  singular 
but  perverted  conservatism,  we  have  retained  the 
very  husks  and  refuse  of  the  common  law,  which  have 
been  abandoned  by  every  other  jurisdiction  where 
that  system  obtains,  including  England,  and  upon 
this  system  grafted  innovations  of  our  own,  thus  de- 
stroying those  features  of  the  common  law  which  in 
other  governments  have  survived  the  existence  of  its 
forms  and  been  approved  as  enduring  and  valuable  in- 
stitutions of  their  jurisprudence.'*  And  again :  **  The 
question  of  procedure  is  a  practical  one.  It  serves  no 
good  purpose  to  declaim  and  rant  about  our  present 
system  as  the  perfection  of  human  reason ;  '*  to  vocif- 
erate that  a  **  code  dwarfs  the  profession,'*  and  to 
point  to  ourselves  as  living  examples  of  the  growth 
and  development  of  great  lawyers  under  a  different 
one.  We  cannot  Isolate  ourselves  from  the  world, 
and  claim  that  on  a  question  of  this  character  we  know 
every  thing  and  the  rest  of  the  world  nothing.** 
There  are  certain  pro-codic  indications  in  this  that 
distinguish  Mr.  Gregory  from  Mr.  Hornblower.  For 
the  information  of  those  of  your  readers  who  may  not 
know  who  Mr.  Hornblower  is,  I  will  state  that  Mr. 
Gregory  stands  facUe  princeps  among  the  lawyers  of 
Chicago  of  less  than  twenty  years  at  the  bar.  His  plea 
for  improvement  in  the  selection  of  juries  is  likewise 
good.  He  especially  deprecates  the  system  of  special 
venires,  and  the  summary  of  talesmen  as  conducted 
there,  as  well  as  the  practice  of  permitting  juries  to 
act  as  judges  of  the  law  in  criminal  cases.  There,  if  I 
mistake  not,  the  jury  fixes  the  degree  of  crime  and 
the  measure  of  punishment. 

The  recent  developments  in  the  career  of  Luther  R. 
Marsh  have  been  the  causes  of  the  deepest  distress  to 
his  many  friends  in  this  city.  Few  lawyers  here  were 
better  or  more  favorably  known,  and  In  his  prime, 
perhaps  twenty  years  ago,  I  doubt  if  there  was  a  bet- 
ter nisi  priuB  lawyer  at  our  bar.  The  case  is  inex- 
plicable, and  yet  not  without  precedent.  Tour  read- 
ers will  recall  the  case  of  Judge  Edmonds,  who  sur- 
rendered complet-ely  to  the  dominance  of  the  most 
extreme  spiritualistic  theories,  and  then  died  of  mor- 
tification and  chagrin  when  he  found  he  had  been 
made  a  simple  dupe.  There  are  many  interesting 
features  in  the  case  of  Mr.  Marsh  to  the  alienist  as 
well  as  to  the  student  of  psychology.  His  intellect  is 
just  as  keen  and  his  reasoning  powers  as  discriminat- 
ing as  ever  when  used  in  connection  with  any  subject 
but  spiritualism,  and  yet  he  has  been  fully  persuaded 
by  a  low-bred,«vulgar  woman  that  she  has  the  power 
to  make  an  elBgy  of  the  great  departed  Csdsar  **  blush 
out  *'  of  the  virgin  canvas,  without  the  use  of  earthly 
pigments,  and  that  she  invokes  the  aid  of  the  sky 
wanderers  to  fashion  from  rude  marble  the  bust  of 
Apelles  or  full-fashioned  figure  of  Minerva  fresh 
sprung  from  the  head  of  Jove.  Miss  Dis  Debar  does 
not  forget  in  the  midst  of  all  her  spirito-artlstic  la- 
bors to  impress  upon  Mr.  Marsh  that  the  one  thing 
that  the  spirit  country  needs  is  a  deed  of  his  Madison 
Avenue  bouse  and  lot  with  Miss  Dis  Debar  as  the 
grantee.  There  is  considerable  humbug  also  in  re- 
gard to  a  temple  of  the  new  thought— but  she  got 
the  house.    Truly  ic  is  pitiful. 

Dbmot  Enmot. 

New  York,  3f  arc^  26, 1888. 


CORRESPONDENCE, 

Mobs  Doooerel. 
Editor  of  the  Albany  Law  Journal : 

Apropos  of  the  lines  celebrating  the  qualities  of  the 
family  dog,  on  page  244  of  the  last  number  of  the 
Albany  Law  Journal,  we  are  reminded  of  the 
*'  summing  up  *'  of  a  dog  case  a  short  time  since  in 
Brooklyn. 

Bedell  kept  a  groggery ;  also  two  dogs.  When  Mrs. 
Rowan  passed  one  day,  carrying  her  husband's  din- 
ner, Bedell,  instigated  no  doubt  by  the  devil,  cried 
''*  Sic  em,"  and  the  dog  obeyed,  much  to  the  confusion 
of  Mrs.  Rowan  and  her  petticoats. 

When  the  auspicious  moment  arrived,  to  add  to  the 
interest  of  the  occasion.  Bedell  attached  the  hose  pipe 
to  the  hydrant  and  turned  on  the  water,  deluging 
the  bewildered  matron,  until  Bedeirs  appetite  for 
fun  was  slaked.  Hence  the  suit  of  Rowan  v.  Be- 
dell. 

When  plaintiff's  counsel,  Mirabeau  L.  Towns,  rose 
to  address  the  jury,  he  inquired  of  the  court  if  there 
was  any  objection  to  doggerel  in  a  dog  case,  and  be- 
fore the  court  could  rule  upon  the  question,  he  began 
as  follows: 

In  July  last,  about  the  time 
That  hungry  mortals  like  to  dine. 
The  plaintiff,  being  a  married  woman, 
Went  forth  to  find  her  husband  Rowan. 
The  frugal  meal,  yet  smoking  warm, 
She  had  in  bucket  'pon  her  arm. 
For  'twafl  this  lady's  chief  delight 
To  quench  her  husband's  appetite. 
Now  the  defendant,  Charles  Bedell, 
Keeps  near  the  Park,  Oh,  sad  to  tell! 
A  low  resort  for  vice  and  sin, 
Where  he  dispenses  rum  and  gin. 
Yet  not  content  with  deadly  cups, 
He  keeps  two  wild,  ferocious  pups 
To  slay  those  who  escape  his  snare 
With  a  bite  of  hydrophobiair. 
When  plaintiff  came  into  the  Park 
This  Charles  Bedell,  just  for  a  lark. 
As  he  sets  up  in  his  defense— 
By  way  of  excuse  or  pretense- 
Seeing  she  was  but  a  woman. 
Set  his  pups  upon  Mrs.  Rowan, 
To  bite  her  legs  and  tear  her  dress. 
And  put  her  in  extreme  distress. 
And  as  he  saw  her  pale  with  fright, 
Trying  to  save  herself  by  flight, 
He  shouted:  *'  Bill,  before  she  goes. 
Just  play  upon  her  with  the  hose.** 
Assaulted,  bitten,  almost  drowned, 
Bleeding  from  the  puppies'  wound. 
The  plaintiff,  gentlemen  of  the  jury. 
At  last  escsiped  the  blackguard's  fury. 
And  brings  this  suit  to  see  If  you 
Will  do  as  you'd  nave  others  to. 

At  this  stage  of  the  summing  up  the  stenographer 
threw  up  the  sponge,  and  so  posterity  loses  the  re- 
mainder of  the  speech.  Needless  to  say,  the  plaintiff 
had  a  verdict. 

Bbookltn. 


NOTES. 

A  distinguished  judge  said  to  us  on  State  8tt'eet,the 
other  day,  with  an^irof  triumph:  "  I  have disoovered 
the  meaning  of  '  contingent  remainder.'  It  meant 
what  is  left  to  a  plaintiff  in  an  accident  suit  which  hl« 
lawyer  has  taken  on  a  contingent  fee." 
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Albany,  April  U,  1888, 


CURRENT  TOPICS. 

MR.   PHILIP  SNYDER  has  an  article  in  the 
Popular  Science M&ntMy^  entitled  "Forms  and 
Failures  of  the  Law."    Mr.  Snyder  is  probably 
aware  that  he  does  not  commend  himself  to  the  pa- 
tient consideration  of  lawyers  when  he  stigmatizes 
them  as  **  non-producers  of  public  wealth  "  and  as 
a   **  parasitic  class."     They  certainly  produce  as 
much  wealth  as  any  other  profession.     But  let  us 
see  what  he  has  to  suggest.    As  to  the  jury  system, 
he  says  **  there  is  wide-spread  dissatisfaction  with 
it,"  especially  as  to  criminal  cases.     We  think  he  is 
wrong  here.    The  dissatisfaction  is  mainly  in  re- 
spect to  civil  cases.     He  is  right  in  urging  the  re- 
quirement of  unanimity.     He  asks,  "  why  not  have 
trained  men  for  jurors  t "    The  shortest  and  most 
conclusive  answer  out  of  many  to  this  is,  that  judges 
are  notoriously  much  less  apt  to  agree  on  facts  than 
are  untrained  men.    fThere  can  be  little  disagree- 
ment with  the  essayist  in  his  denunciation  of  the 
detestable  system  of  detaining  witnesses  of  crimes, 
of  the  brow-beating  of  witnesses,  and  of  the  super- 
fluity of  words  in  legal  documents;  but  these  are 
**  chestnuts."    Now  let  us  look  for  something  new. 
And  Mr.  Snyder  makes  two  suggestions,  on  which 
he    certainly  is  entitled  to  copyright.     First,  he 
asks:  **If  judges  are  really  *  learned  in  the  law,'  as 
they  should  be,  why  are  lawyers  needed  at  all  as 
advocates,  pro  or  <»n,  in  the  trial  of  ordinary  jury 
cases?    Why  not  make  it  the  business  of  the  judge 
to   examine  the  witnesses  and  bring  out  all  the 
facts?  "    This  in  connection  with  his  recommenda- 
tion to  dispense  with  juries  in  most  cases  is  dis- 
tinctly precious.    The  spectacle  of  a  judge,  "  learned 
in  the  law,"  but  very  ignorant  of  the  facts,  besieged 
by  a  clamorous  party  at  either  ear,  and  hearing  their 
conflicting  statements  and  claims  for  the  first  time, 
and  undertaking  to  make  head  or  tail  of  them  or 
discover  where  the  right  really  lay,  would  be  amus- 
ing, but  it  would  be  a  very  inefilcient  way  of  pro- 
moting justice.    It  would  lack  every  element  of 
a    fair   trial    It    would    lack    every    element    of 
the  sifting  process  produced  by  the  carefully  pre- 
pared efforts  of  counsel,  each  familiar  with  his  side 
of  the  controversy,  and  alert  in  the  strife  of  wits. 
But  this  crude  and  foolish  suggestion  is  surpassed 
in  silliness  by  another:  **A  reform  of  great  value 
to  the  State  would  be  the  education  and  training  of 
judges  at  public  expense,  instead  of  taking  them, 
as  now,  from  among  practicing  lawyers.    We  have 
a  national  military  academy  and  a  national  naval 
school  from  which  to  obtain  ofScers  for  the  army 
and  navy,  though  only  at  long  intervals  and  in 
great  emergencies  is  there  any  serious  need  of  them ; 
but  the  administration  of  justice,  which  is  an  every- 
day need,  is  left  pretty  much  to  chance.     ♦    ♦    ♦ 
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If  the  United  States,  or  each  State,  had  a  school 
for  the  education  of  judges  in  which  the  course  of 
study,  in  addition  to  a  knowledge  of  the  principles 
of  law,  aimed  to  fit  the  pupils  to  administer  justice 
without  much  regard  to  mere  technicalities  or  legal 
hair-splitting,  and  which  kept  in  view,  first  and 
foremost,  that  the  courts  were  for  the  benefit  of 
the  people  at  large,  and  not  to  furnish  a  living  for 
lawyers,  the  gain  to  justice  would  be  something 
akin  to  what  modem  inventions  have  given  us  in 
contrast  with  the  methods  of  former  generations. 
From  the  graduates  of  these  schools  our  judges 
should  be  appointed  to  serve  during  good  behavior, 
with  promotions  regulated  according  to  ability  in 
the  discharge  of  duty,   and   seniority  of  service 
where  otherwise  there  was  equality,  such  consider- 
ations to  rule  as  would  secure   the  best  service. 
The  details  for  such  a  school,  and  for  selections 
from  its  alumni,  could  be  readily  worked  out,  but 
are  unnecessary  here.     The  gradations  of  courts, 
after  the  system  was  once  inaugurated,  would  give 
the  new  graduates  the  necessary  experience  from 
the  lower  courts  up,  and  would  bring  into  the  ser- 
vice a  class  of  judges  who,  owing  nothing  to  the 
lawyers,  would  not  be  infiuenced  by  them  in  any 
schemes  for  delaying  or  defeating  justice,  or  in  al- 
lowing them  enormous   fees  because  great  sums 
were  at  stake.     These  judges  should  take  the  place 
of  lawyers  to  a  certain  extent  in  examining  wit- 
nesses, so  as  to  draw  out  the  whole  truth  and  only 
the  truth,  instead  of  only  such  parts  of  it  as  suit 
the  ex  parte  counselors.     As  long  as  the  lawyer  was 
an  aid  to  the  court  he  might  be  tolerated  and  en- 
couraged, but  when  he  proved  an  obstruction  the 
nfcndate  of  the  court  should  remind  him  of  his  true 
work,  and  keep  him  in  line  with  it."    It  is  almost 
impossible  to  regard  this  proposition  with  soberness. 
Indeed   it  is   worthy  of  a  professional  humorist 
While  you  are  about  it,  why  not  have  a  school  of 
presidents,  of  senators,  of  chief  justices,  and  so  on! 
If  this  suggestion  is  deemed  worthy  of  a  serious  an- 
swer, it  will  suflice  to  say  that  justice  is  not  to  be 
administered  by  a  cadet  system,  but  judges  are  to 
be  educated  by  the  experience  of  practicing  law- 
yers.    It  is  hardly  worth  while  to  spend  more  time 
on  Mr.  Snyder.     We  have  only  noticed  his  absurd 
theories  because  they  exemplify  the  protest  against 
lawyers  which  is  practically  voiced  in  every  part  of 
the  country.     Mr.  Snyder  goes  so  far  as  to  say  that 
lawyers  are  poor  law-makers.     He  urges  the  com- 
munity to  **  shake  off  the  grip  of  the  lawyer,"  and 
that  half  or  two-thirds  of  them  might  well  be  dis- 
pensed with.     Lawyers  may  afford  to  laugh  at  the 
essayist's  proposed    substitutes,  but   they  cannot 
afford  to  despise  the  fact  which  his  paper  evi- 
dences, that  lawyers  are  becoming  unpopular,  and 
are  regarded  as  opposed  to  reform. 


One  of  the  most  useful  and  most  suggestive  of 
recent  law  books  is  **The  Confiict  of  Judicial  De- 
cisions," by  William  H.  Bailey.  This  must  not  be 
confounded  with  the  confiict  of  laws.     The  design 
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is  simply  to  show  how  courts  have  differed  in  their 
judgment  of  certain  important  subjects.  The  gen- 
eral subjects  considered  are  Action  for  a  Life; 
Alteration  of  Instruments;  Comparison  of  Hand- 
writing; Contracts  —  by  advertisement,  by  corre- 
spondence; Sabbath-breaking;  Elective  Franchise ; 
Fraud ;  Guaranty  —  consideration ;  Insanity — deeds, 
wills  (ontts  pr6bandi)\  Intensity  of  Proof;  Limita- 
tions; Married  Women  —  separate  estate;  Office; 
Options ;  Original  Evidence  —  entries ;  Railway  Law ; 
Revesting  Title  by  Cancellation ;  Sureties ;  Telegra- 
phy. The  text  covers  four  hundred  pages;  the 
table  of  cases  cited,  seventy-six;  and  a  ^Hist  of 
pivotal  cases/^  four  pages.  The  list  of  conflicting 
decisions  on  the  point  as  to  who. are  fellow-servants 
covers  thirty-five  pages.  The  form  of  the  work  is 
substantially  that  of  a  digest;  the  conflicting  de- 
cisions are  arranged  by  States;  the  treatment  is 
pointed  and  concise ;  but  there  are  occasional  forci- 
ble and  witty  expressions  of  opinions.  Tale  y. 
Dederer  is  "vindicated,"  and  HarffiddY.  Boper  is 
said  to  have  been  relaxed.  Mr.  Bailey  we  think  is 
in  error  in  saying  that  the  Byan  case,  85  N.  T.  210, 
is  overruled  by  the  Wetib  case,  49  id.  420.  Mr. 
Bailey  regrets  '*  that  there  is  not  more  conservatism 
in  the  New  York  decisions,"  and  flnds  it  difficult 
to  reconcile  the  Collins  case,  71  N.  Y.  609,  and  tlie 
Fero  case,  22  id.  209.  We  know  of  nothing  an- 
swering the  same  or  a  similar  purpose  as  this  work, 
and  it  is  a  remarkably  convenient  manual.  It 
would  be  wise  to  extend  the  same  treatment  to 
other  leading  topics  of  the  law.  We  have  said  this 
work  is  suggestive.  It  is — of  the  "glorious un- 
certainty of  the  common  law,"  and  so  far  as  it  goes 
it  conflrms  an  utterance  which  we  have  frequently 
made,  that  there  is  no  principle  of  common  law  on 
which  there  are  not  conflicting  decisions  by  re- 
spectable courts.  There  is  a  little  slang  in  the 
book  which  is  unpleasant — '*  smokist "  is  not  even 
funny.  There  is  a  little  bad  proof-reading  — *•  bar- 
barious,"  "encumbent.'*  There  \s  an  occasional 
comment  on  a  judge  or  a  case  not  in  good  taste  — 
**  one  blast  upon  hia  bugle-horn  were  worth  a  thou- 
sand men "  is  rather  startling  when  quoted  with 
reference  to  Judge  Ruffin^  although  he  was  a  great 
judge.  We  might  overlook  it  if  it  had  been  said 
with  regard  to  Judge  Homblower.  There  is  a  repe- 
tition of  a  note,  pages  68,  70.  But  these  are  trifles, 
and  we  cite  them  mainly  to  show  that  we  have  ex- 
amined the  work  with  some  care.  It  is  one  of  the 
few  books  which  we  shall  keep  constantly  at  our 
hand.  It  is  very  handsomely  printed  by  M.  Cur- 
lander,  Baltimore.     

The  late  ex- Attorney -General  Brewster  was  not 
only  a  very  accomplished  lawyer,  but  a  man  of  ele- 
gant cultivation  and  general  scholarship,  and  of 
very  exquisite  tastes.  We  remember  that  we  once 
referred  a  very  obscure  passage  in  Tennyson  to  our 
friend  Judge  Folger  for  solution,  and  as  he  could 
not  explain  it  he  referred  it  to  Mr.  Brewster,  who 
was  his  authority  on  all  matters  of  scholarship. 


The  passage  in  question  was  the  following  fiom 
Tennyson's  **Gareth  and  Lynette:  " 

»*  In  letters  like  to  thoae  the  vexillary 
Hath  left  crag-cairen  o'er  the  streaming  Gelt.** 

Mr.  Brewster's  answer  to  Judge  Folger  was  as  fol- 
lows :  **  The  passage  that  you  wrote  to  me  puzzled 
me  as  much  as  it  did  you,  but  I  soon  saw  my  way 
out.  A  vetiUary  was  an  officer  known  to  the  Ro- 
mans; vexiUatio  was  in  the  Roman  army  what  we 
would  call  an  ensign.  I  knew  that  Gdt  was  either 
a  Welsh  or  a  North  of  England  name,  and  repre- 
sented some  river  or  stream,  and  I  directed  search 
to  be  made  where  such  a  stream  was,  either  in 
Wales  or  the  north  of  England,  and  I  found  that 
the  little  river  Gelt  is  in  the  county  of  Cumberland, 
England,  between  Brampton  and  Carlisle,  and  Br- 
kiswald.  There  is  a  forest  there  called  the  King's 
Forest  of  Geltsdale.  It  is  near  the  Castle  Carrick. 
I  hold  the  map  in  my  hand,  and  am  describing  the 
place  by  it.  I  quote  from  Hutchinson's  History  of 
Cumberland,  flrst  volume.  If  you  turn  to  page  188 
of  that  book  it  will  be  found  that  on  the  rocks  on 
the  border  of  that  little  river  is  an  inscription  in  an 
abbreviation  by  which  it  appears  that  an  ensign  of 
the  second  legion  of  Augustus,  under  Agricola,  the 
propraetor,  had  written  his  name,  and  the  fact  that 
he  did  it,  and  what  his  rank  was,  and  it  seems  to 
have  been  put  there  as  a  mark  to  indicate  by  offi- 
cial authority  that  those  stones  were  to  be  used  as 
a  quarry  (as  they  were)  for  the  purpose  of  building 
the  wall  of  Cumberland.  The  rock  is  on  the  side 
of  the  river  next  to  Brampton,  and  about  half  a 
mile  above  the  Gelt  bridge.  The  book  says  the 
vexiUatio  in  his  *  crag  carving '  intended  the  abbre- 
viations to  mean :  *  VexiUatio  legionis  secunda  AuguitcB 
ob  virtuiem  appeUata  9ub  Agricola  options  Apro  et 
Maximo  (xmstdibtts  ex  officina  mercati  fMreaiiue  JUitu 
fermii.'  Now  it  is  all  plain.  *In  letters  like  to 
those  the  vexillfery'  (here  are  the  letters  on  the 
rock)  *hath  left  crag-carven  o'er  the  streaming 
Gelt.'  When  you  wrote  to  me,  as  I  said  before,  I 
was  completely  puzzled  about  it,  but  when  I  came 
to  study  it  for  a  minute  I  saw  the  difficulty  would 
be  solved  as  soon  as  I  discovered  where  *  Gelt '  was, 
and  it  appeared  to  me  to  be  evidently  a  river  or 
a  stream,  and  I  supposed  at  first  it  was  a  Welsh 
name,  but  it  is  evidently  an  old  British  name;  and 
causing  the  search  to  be  made  at  the  right  place,  I 
found  the  word  *Gelt'  explained  the  whole  of  it, 
and  was  happy  in  learning  also  the  history  of  the 
whole  subject,  to-wit,  as  I  have  before  stated,  that 
the  ensign  by  the  order  of  bis  superiors  had  left 
*  crag  carven  o'er  the  streaming  Qe\t '  the  orders 
for  the  use  of  this  very  stone.  It  was  a  military 
order  engraved  upon  the  very  rocks  themselves. 
The  book  contains  a  print  or  copper-plate  which 
gives  an  exact  picture  of  the  place  and  the  stream, 
of  the  crags,  of  the  carving,  and  the  abbreviated 
Roman  capital  letters,  just  as  they  are  there  now. 
They  are  supposed  to  have  been  put  there  in  the 
reign  of  Severus,  in  the  year  207."  But  now,  if 
any  of  our  readers  can  give  a  satisfactory  transU- 
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tion  of  the  last  six  Latin  words  they  can  do  more 
than  the  faculty  of  one  at  least  of  our  colleges. 


NOTES  OF  CASES. 

IN  Woodi  V.  Wiman^  47  Hun,  863,  an  action  for 
libel,  the  matter  complained  of  was  contained 
in  a  pmnphlet,  presented  to  the  governor  upon  a 
hearing  upon  a  bill  by  the  defendant  as  chairman 
of  a  committee  of  citizens  promoting  the  measure, 
and  not  distributed  or  circulated.  The  defendant 
did  not  write  or  prepare  the  pamphlet,  and  was  ig- 
norant that  it  contained  the  matter  in  question. 
HM^  not  a  publication,  and  privileged.  The  court 
said :  '*  It  was  much  like  the  case  of  Bex  v.  Bailie,  2 
Esp.  N.  P.  91,  cited  with  approbation  in  Howard  v. 
Thomp^on^  21  Wend.  827.  That  was  the  case  of  a 
printed  book  containing  an  account  of  the  abuses 
of  Greenwich  hospital  and  treating  the  officers  of 
that  institution  with  much  asperity,  but  copies 
were  distributed  among  the  governors  of  the  hos- 
pital only,  and  Lord  Mansfield  arrested  the  prose- 
cution on  the  point  that  such  a  proceeding  did  not 
amount  to  a  publication.  His  reasons  were  that 
the  distribution  had  been  confined  to  persons  who 
were  called  upon  and  had  power  to  redress  the 
grievances,  and  Judge  Cowen  said  if  that  was  not 
a  publication  no  civil  action  could  have  been  main- 
tained for  a  libel  The  same  rule  must  be  applied 
here.  The  defendant  made  no  distribution  of  the 
pamphlet  except  to  hand  one  copy  to  the  governor. 
He  is  guiltless  of  every  thing  except  laying  down  the 
paper  in  the  bands  of  the  executive.  He  did  not 
write  the  paper,  and  he  did  not  know  its  contents ; 
and  he  did  not  and  could  not  know  it  had  any  ref- 
erence to  the  plaintiff  in  this  action.  In  fact  that 
knowledge  could  not  be  derived  from  the  paper 
alone  by  any  examination  he  could  make.  We 
think  also  the  defendant  was  justified  in  handing 
the  pamphlet  to  the  governor,  and  that  the  same 
was  a  privileged  communication.  The  doctrine  of 
privilege  extends  to  all  matters  growing  out  of  leg- 
islative proceedings,  and  great  immunity  is  at- 
tached to  words  spoken  or  written,  communications 
made  in  the  due  course  of  parliamentary  and  judi- 
cial proceedings,  and  a  party  is  protected  from  an 
action  for  damages  on  account  of  their  defamatory 
character  where  he  is  actuated  by  honest  motives 
and  his  acts  are  for  the  redress  of  a  public  griev- 
ance, and  no  action  can  be  maintained  for  such 
communication  without  proof  of  express  malice. 
Perkins  v.  MitcheUy  81  Barb.  467;  Thorn  v.  Blan- 
ehard,  6  Johns.  508;  Van  Wyck  v.  AipimoaU,  17 
N.  Y.  190;  Cook  v.  MU,  8  Sandf.  849." 


In  Brand  v.  Binehman,  Michigan  Supreme  Court, 
March  2,  1888,  an  action  for  malicious  prosecution, 
Morse,  J.,  said:  ^*  While  in  this  case  there  was  no 
service  of  the  writ,  there  was  at  least  a  technical 
taking  and  possession  of  the  property.  The  officer 
went  in  the  store  to  make  the  levy,  and  did  not  go 
out  of  it  until  ordered  to  by  the  agent  of  Hinch- 


nian  &  Sons.  He  testifies  that  he  should  have  pre- 
vented any  one  from  removing  any  goods  from  the 
building,  and  he  certainly  had  possession  enough 
to  have  done  so.  But  whether  he  had  such  posses- 
sion or  not,  I  am  fully  satisfied,  from  a  consultation 
of  the  authorities,  that  the  action  is  maintainable 
without  any  arrest  or  seizure  of  property.  There 
are  but  few  if  any  wrongs  for  which  the  law  does 
not  provide  a  remedy,  and  if  a  man  is  hurt  or  dam- 
aged in  his  property,  business,  credit  or  reputation, 
by  the  malicious  commencement  or  prosecution  of 
a  civil  suit  without  probable  cause,  the  better  doc- 
trine is  that  he  can  maintain  an  action  on  the  case 
for  such  hurt  or  damage.  Some  of  the  authorities 
presented  by  the  coimsel  for  defendants  upon  the 
argument  support  his  position,  notably  the  follow- 
ing: McNamee  v.  Minhe^  49  Md.  138;  Mayer  v.  Wal- 
ter^ 64  Penn.  St.  288;  Wetmore  v.  Mellinger,  64  Iowa, 
741;  PotU  V.  Imlay,  4  N.  J.  L.  877;  BiU  v.  ifoy«r, 
40  id.  252;  S.  C,  29  Am.  Rep.  283.  The  majority 
of  text- writers  also  sustain  the  proposition  of  de- 
fendants' counsel,  as  do  also  the  English  authori- 
ties. The  principle  is  grounded  in  most  of  these 
oases,  and  by  the  text-writers,  upon  the  idea  that 
in  a  malicious  civil  suit,  where  no  property  is  seized, 
and  the  person  is  not  molested,  the  recovery  of  his 
costs  is  a  sufficient  recompense  to  the  injured 
party.  *  Where  a  civil  action  is  wrongfully  brought 
the  costs  which  the  party  gets  are  a  compensation 
for  the  wrong;  but  in  a  criminal  proceeding  there 
are  no  costs.'  Townsh.  Sland.  &  Lib.,  §  410;  2 
Add.  Torts,  §  868.  While  it  may  perhaps  be  said 
that  the  weight  of  authority  denies  the  action  in 
such  cases,  the  weight  of  reason  certainly  approves 
it.  And  latterly  the  American  authorities  are  tend- 
ing strongly  and  increasing  rapidly  in  favor  of  the 
maintenance  of  the  suit.  The  matter  of  costs  I  do 
not  consider  a  sufficient  reason  for  denying  remedy, 
as  the  costs,  under  our  practice,  awarded  the  pre- 
vailing party  are  never  sufficient  to  reimburse  him 
for  the  actual  cash  expenses  of  the  litigation,  to 
say  nothing  of  the  loss  of  time  and  the  inconveni- 
ence and  trouble  sufiEered.  Even  some  of  the  cases 
cited  by  defendants'  counsel  hold,  in  language  at 
least,  that  without  an  arrest  of  the  party,  or  a  seiz- 
ure of  his  goods,  if  any  special  injury  is  sustained 
by  him,  an  action  might  lie  to  recover  his  damages 
for  such  injury.  See  Wetmore  v.  MeUinger,  64  Iowa, 
741-744;  8.  C,  52  Am.  Rep.  465;  Bitz  v.  Meyer,  40 
N.  J.  L.  252;  S.  C,  29  Am.  Rep.  288.  A  large 
number  of  cases  hold  that  it  is  not  necessary  that 
there  should  be  an  arrest  or  a  seizure  of  property, 
but  that  the  malicious  prosecution  of  a  civil  suit, 
and  especially  the  swearing  out  of  a  false  attach- 
ment without  probable  cause,  is  actionable.  Tom- 
lineon  v.  Wa/mer,  9  Ohio  St.  104;  Fortmanv,  Bot- 
tler, 8  id.  548;  Marbourg  v.  Smith,  11  Eans.  554; 
Whipple  V.  Fuller,  11  Conn.  581 ;  Clo$8on  v.  Staples, 
42  Vt.  209;  Panghum  v.  BuU,  1  Wend.  845;  Jfc- 
Cardle  v.  McOinley,  86  Ind.  588;  S.  C,  44  Am.  Rep. 
848;  Loekenour  v.  Sides,  57  Ind.  860;  Bumap  v. 
Albert^  Taney,  244;  Coa;  v.  Taylor's  AdmW,  10  B. 
Mon.  17;  Eaxtin  v.  Bank,  66  ^1.   128;  8.  C,  56 
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Am.  Rep.  77;  Burton  y.  Bailway  Co.y  88  Minn.  189; 
Parm&r  v.  KeiJth  (Neb.),  20  N.  W.  Rep.  108;  WoodM 
V.  Fin-nnXL^  18  Bush  629.  The  reason  for  the  rule 
laid  down  by  these  last-mentioned  authorities  seems 
to  me  to  be  satisfactory,  and  in  accordance  with 
right  and  justice.  The  common  law  declares  that 
for  every  injury  there  is  a  remedy.  Especially  is 
this  so  where  the  injury  is  malicious.  If  a  man  is 
injured  in  his  credit  and  reputation,  and  his  busi- 
ness lessened  or  broken  up,  it  can  make  no  differ- 
ence, in  his  right  to  recover  for  such  injury,  that 
his  person  or  property  has  not  been  manually  seized 
or  disturbed.  But  this  is  my  individual  opinion, 
the  other  members  of  the  court  not  deeming  it  nec- 
essary in  this  case  to  express  any  opinion  upon  this 
matter. ''    See  note,  44  Am.  Rep.  846. 


In  MaU&r  of  Dayger's  WiU^  47  Hun,  128,  the  ques- 
tion was  whether  a  will  was  signed  by  the  witnesses 
"at  the  end  of  the  will."  The  court  said:  **The 
will  was  upon  four  half  sheets  of  note  paper,  which 
were  fastened  together,  end  to  end,  with  mucilage. 
Upon  one  side  of  this  strip  of  paper  the  will  was 
written  and  signed  by  the  testator.  It  occupied  all 
of  that  side  except  two  lines  between  the  signature 
and  the  bottom  of  the  sheet.  It  is  quite  evident 
that  after  the  completion  of  the  body  of  the  will 
the  person  preparing  it  folded  this  strip  of  paper 
with  one  fold  and  then  turned  it  over  and  wrote 
the  attestation  clause  upon  the  other  side.  After 
the  will  was  thus  prepared  it  was  signed  by  the 
testator  in  the  presence  of  the  attesting  witnesses, 
and  thereupon  they  signed  the  same,  as  such  wit- 
nesses, at  the  end  of  the  attestation  clause.  There 
was  no  other  writing  whatever  upon  this  paper. 
The  whole  wiU  was  fully  completed  before  it  was 
signed  by  either  the  testator  or  the  attesting  wit- 
nesses, and  the  signatures  are  all  below  or  at  the 
end  of  the  point  of  completion.  The  appellant^s 
sole  contention  is  that  the  witnesses  were  required 
by  statute  to  sign  their  names  as  such  at  the  imme- 
diate end  of  the  will,  with  no  intervening  space  be- 
tween the  end  and  their  signatures,  and  because 
this  will  was  not  so  signed  it  was  void.  The  cases 
of  RffTMm  V.  Brinherhoff,  26  Wend.  265;  Matter  of 
HetoUt,  5  Redf.  271 ;  91  N.  Y.  201 ;  Matter  qf  O'Neil, 
91  id.  516;  McGuvre  v.  Kerr,  2  Bradf.  244;  Sut&r% 
of  CharUy  v.  KeOy^  67  N.  T.  409,  are  cited  as  sus- 
taining the  appellant^s  contention.  None  of  the 
cases  cited  sustain  the  position  contended  for  by 
the  appellant.  In  each  of  those  cases  some  mate- 
rial provision  of  the  will  appeared,  either  after  the 
signature  of  the  testator,  or  after  the  signature  of 
the  witnesses,  or  after  the  signature  of  both.  Not 
so  here.  Here  all  the  provisions  of  the  will  pre- 
cede the  signature  of  the  testator,  and  also  precede 
the  signatures  of  the  attesting  witnesses.  The  con- 
struction contended  for  cannot  and  ought  not  to  be 
maintained.  So  literal  a  compliance  with  the  stat- 
ute is  not  required ;  a  substantial  observance  of  it 
is  sufficient.  An  instrument  is  signed  at  the  end 
thereof  when  nothing  intervenes  between  the  in- 


strument and  the  subscription.  Accordingly  it  was 
held  that  a  codicil  was  signed  by  the  subscribing 
witnesses  at  the  end  thereof,  although  there  was  a 
blank  space  of  four  inches  between  the  signature  of 
the  testator  and  the  commencement  of  the  attesta- 
tion clause.  Matter  of  Oilman,  88  Barb.  864 ;  Younger 
V.  Duffle,  94  N.  Y.  585,  541 ;  BUeheock  v.  Thompaon, 
6  Hun,  279."  

In  Lehman  v.  Brooklyn  City  Railroad  Co,,  47  Hun, 
365,  a  married  woman,  in  a  state  of  pregnancy,  was 
standing  in  the  door  of  her  husband's  house  in 
Hicks  street  in  the  city  of  Brooklyn,  with  her  little 
child,  about  four  or  five  years  of  age,  when  a  horse 
belonging  to  the  defendant  company,  and  which 
had  run  away,  dashed  up  the  street  at  a  high  rate 
of  speed,  with  whiffletree  dragging  after  him.  The 
horse  plunged  toward  the  woman,  but  his  progress 
was  arrested  by  a  post  against  which  he  feU.  The 
woman,  although  not  touched  by  the  horse,  sus- 
tained a  severe  shock  from  her  fright,  which 
brought  on  a  long  train  of  nervous  diseases.  HM, 
that  she  could  not  maintain  this  action  for  the  in- 
jury. The  court  said:  "We  have  been  unable  to 
find  either  principle  or  authority  for  the  mainten- 
ance of  this  action,  and  we  have  been  referred  to 
none  by  the  counsel."  See  Eenner  v.  Canfidd,  84 
Alb.  Law  Joub.  8. 


MUNICIPAL  CORPORATION  -  DEFECTIVE 
SIDEWALKS  OUTSIDE  LIMIT  OF  STREET— 
FAILURE  TO  ERECT  GUARDS. 

NEW  YORK  COURT  OF  APPEALS,  FEB.  7. 1888. 

Jewhurst  V.  City  of  Syracuse. 
Where  an  injuiy  Is  received  by  reason  of  a  defective  sidewalk, 
which  is  outside  of  the  limits  of  a  street,  and  was  not 
built  b7  the  municipal  corporation,  nor  under  its  control, 
the  corporation  is  not  liable  for  failure  to  repair  such 
sidewalk ;  but  if  the  boundary  forming  the  line  of  the 
street  is  not  visible  so  as  to  inform  a  person  Injured 
whether  he  is  on  the  street  or  not,  and  the  corporation 
has  due  notice  of  its  dangerous  tx>ndition,  but  fails  to  erect 
a  guard  along  the  true  limits  of  its  street,  it  will  be  liable 
for  injuries  caused  by  such  neglect  of  duty. 

APPEAL  from  General  Term,  Supreme  Court, 
Fourth  Department.  Action  for  damages  by 
reason  of  injuries  sustained  on  a  defective  sidewalk 
just  outside  the  line  of  a  street.  Judgment  for  plain- 
tiff, and  defendant  appeals. 

C.  L.  SUme^  for  appellant 

Forbes,  Browi^  A  Tracy,  for  respondent. 

Peokham,  J.  The  place  where  the  accident  oc- 
curred was  ontside  of  the  actual  limits  of  Tallmao 
street.  That  street  had  been  legally  opened  for  some 
years  of  the  width  of  sixty  feet,  and  the  accident  hap- 
pened two  or  three  feet  north  of  Its  northern  boun- 
dary, the  street  running  east  and  west.  There  had 
never  been  any  such  dedication  and  aooeptauoe  on  the 
part  of  the  owners  and  the  city  authoHties  uf  that 
portion  of  land  where  the  accident  happened  as  to 
make  it  any  portion  of  the  public  street  oTer  which 
the  city  had  any  jurisdiction.  It  had  not  built  the 
sidewalk  or  any  portion  thereof,  and  never  assumed 
any  jurisdiction  over  this  piece  of  land.    The  city  had 
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no  legal  right  throagh  its  offloen  to  go  apoa  the 
premises  where  the  accident  happened,  (or  it  did  not 
own  the  same.  Under  these  oiroumstanoes  we  think 
it  dear  that  the  city  cannot  be  held  to  any  liability 
for  the  condition  of  the  sidewalk  outside  of  the  line 
of  the  street,  founded  upon  any  duty  to  repair  such 
sidewalk ;  for  as  it  did  not  build  it,  never  assumed 
control  oTer  it,  did  not  own  and  had  no  legal  right  to 
go  upon  the  land  where  the  plank  lay,  such  duty  to 
repair  or  liability  for  neglect  to  repair  does  not  exist. 
Carpenter  r,  CUy  of  Cohoes,  81  N.  Y.  21;  Veeder  v. 
ViOaoe  of  LitUe  FaUa,  106  id.  818.  Nor  is  there  any 
thing  in  the  case  of  Bttk  v.  Ccttrter,  68  id.  288,  which 
aids  the  plaintiff.  In  that  case  defendant*s  testator 
had  made  an  excavation  about  ten  feet  from  the  line 
of  an  alley,  which  under  the  facts  in  that  case,  the 
court  held  was  to  be  considered  as  part  of  the  public 
highway,  and  the  plaintiff  passing  along  the  alley  on  a 
daric  night  fell  into  the  excavation  and  was  injured. 
The  defendant  was  held  liable  for  making  an  excava- 
tion so  near  to  the  highway  as  to  make  its  use  danger- 
ous to  one  while  exercising  ordinary  care.  The  action 
was  against  the  person  who  made  the  excavation  and 
not  against  the  municipality.  The  case  is  also  unlike 
that  of  SeweU  v.  CUy  of  Cohoea,  75  N.  T.  46.  The  offi- 
cers of  the  city  had  In  that  case  treated  a  piece  of 
land  within  the  city  limits  as  a  public  street,  and  un- 
der and  in  pursuance  of  a  resolution  of  the  common 
council  which  fixed  the  grade,  the  land  had  been 
graded  and  paved  as  a  street  by  the  city  authorities, 
and  was  used  and  travelled  over  as  a  public  highway. 
The  land  had  been  in  fact  actually  appropriated  by 
the  city,  and  it  had  assumed  the  burden  and  duty  of 
keeping  it  in  a  safe  condition  like  any  other  of  the 
public  streets  of  the  city.  The  court  held  that  under 
such  circumstances  the  city  was  estopped  from  set- 
ting up  a  lack  of  title  to  the  street  or  that  it  was  not 
a  legal  highway. 

But  there  is  a  class  of  cases  of  which  CoggtweU  v. 
hihahitants  of  Lexington,  4  Gush.  807;  Haydeti  v.  hi' 
habitanU  of  AUUborough,  7  Gray,  888;  Alger  r.  OUy 
qf  LotoeUn  8  Allen,  406,  and  a  number  of  others  are 
examples  where  a  city  has  been  held  liable  for  a  fail- 
ure to  guard  the  boundary  of  a  street  under  circum- 
stances which  rendered  the  roadway  dangerous  on 
account  of  such  failure.  They  are  mostly  cases  where 
the  injuries  were  received  outside  of  the  legal  limits 
of  the  higt^way,  but  at  a  spot  which  was  apparently 
within  such  limits  and  which  was  rendered  danger- 
ous by  an  obstruction  or  an  excavation,  and  no  step 
had  been  taken  to  guard  the  traveller  from  running 
against  or  into  it  while  passing  along  what  seemed  to 
be  the  highway  and  in  the  exercise  of  reasonable  care 
and  caution.  Thus  in  the  first  of  above  cases  plaintiff 
was  travelling  in  the  evening  along  the  highway,  the 
line  of  which  was  not  indicated  by  any  visible  objects ; 
and  the  post  which  occasioned  the  injury  was  outside 
of  yet  near  the  true  line  of  the  highway  and  within 
the  limits  of  the  general  course  and  direction  of  the 
travel,  and  where  travellers  were  accustomed  to  pass, 
and  rendered  the  travelling  dangerous.  The  court 
held  the  defendant  liable  even  if  it  had  no  right  to 
enter  upon  the  land  where  the  post  was  to  remove  it, 
because  it  clearly  had  the  right  and  it  was  ito  duty,  if 
it  could  not  lawfully  remove  the  post,  to  place  such  a 
fence  or  other  barrier  between  it  and  the  road  as 
would  have  rendered  the  road  safe.  So  in  the  case  of 
Hayden  v.  Inhabitants  of  Attteborought  supra^  where 
the  limits  of  the  highway  were  not  Indicated  by  any 
visible  objects,  and  there  was  nothing  to  show  a  per- 
son driving  thereon  in  the  evening  that  the  conrse  he 
was  pursuing  was  not  within  the  way  intended  for 
public  travel,  defendant  was  held  liable  for  an  injury 
caused  to  the  plaintiff  by  being  thrown  from  a  wagon 
at  night  Into  a  cellar  which  had  been  dug  two  years 


before,  although  the  cellar  was  outside  of  the  limits 
of  the  road,  and  the  plaintiff  at  the  time  of  the  acci- 
dent was  outside  of  such  limits.  But  there  was  evi- 
dence that  the  owner  of  the  land  at  the  place  of  the 
accident  had  some  years  before  thrown  it  open  for 
travel  and  set  back  his  fence;  and  such  space  so 
thrown  open  was  as  smooth  as  the  highway  and  In 
good  order  to  travel  upon  with  horses  and  carringes, 
and  before  the  digging  of  the  cellar  much  of  the  travel 
had  been  accustomed  to  pass  over  the  place  wheve  the 
cellar  was  dug.  The  court  charged  the  jury  that  if 
the  line  of  the  highway  was  notindlcated  by  any  visi- 
ble objects,  such  as  fences,  banks  of  earth,  or  other 
objects ;  and  if  there  was  nothing  to  show  the  plaintiff 
in  the  evening  that  the  route  she  was  pursuing  was 
not  within  the  way  intended  for  public  travel ;  and  if 
within  the  general  course  and  direction  of  the  travel, 
where  travellers  were  accustomed  to  pass  along  the 
said  highway,  the  cellar  was  so  situated  within  the 
limits  of  the  highway  as  to  render  the  traveling  there 
dangerous;  or  without  the  limits  of  the  located  way, 
but  so  near  as  to  render  the  travel  there  dangerous  In 
the  condition  in  which  it  was  at  the  time  of  the  acci- 
dent ;  and  there  was  nothing  to  indicate  to  travellers 
their  approach  to  the  cellar  untirtoo  late,  etc.— then 
after  proper  notice  the  town  would  be  liable.  This 
charge  was  approved  by  the  Supreme  Court  of  Massa- 
chusetts, which  held  that  the  want  of  a  railing  neces- 
sary to  the  security  of  travellers  made  a  highway 
**  deficient "  within  the  meaning  of  the  statute.  The 
court  was  requested  to  charge  that  if  the  plaintiff, 
while  travelling  out  of  the  road-bed— there  being  a 
proper  and  sufficient  road-bed  there— met  with  the 
accident  at  a  point  of  the  road-bed  and  without  the 
located  way,  then  the  defendants  were  not  liable. 
This  was  refused,  and  defendanu  took  an  exception, 
which  was  overruled  by  the  Supreme  Court. 

We  have  not  had  our  attention  called  to  any  case  In 
this  State  precisely  similar  in  its  facts,  but  the  princi- 
ple of  several  of  the  cases  decided  here  sustains  this 
caasoning.  Thus  in  ScnUsbury  v.  VUtage  of  Jthaoa,  04 
K.  Y.  27,  although  the  village  authorities  had  not  built 
the  plank  walk,  and  had  not  even  decided  that  a  side- 
walk should  be  built  there,  yet  the  court  decided  that 
the  duty  rested  upon  the  village  to  keep  a  reasonably 
safe  highway ;  and  if  the  sidewalk  was  dangerous,  no 
matter  by  whom  built,  the  village  owed  a  duty  to  the 
public  to  take  such  steps  In  the  matter  as  would  re- 
move the  danger.  It  Is  true  the  sidewalk  in  question 
in  that  case  was  within  the  limits  of  the  street,  or  in 
other  words  the  cause  of  the  dangerous  condition  of 
the  street  lay  within  its  limits;  while  in  the  case  at 
bar  the  cause  of  the  danger  in  the  street  proper  ex- 
isted just  outside  of  the  true  limits  thereof,  but  still 
very  near  to  it.  We  are  unable  to  perceive  why  the 
duty  to  keep  the  street  reasonably  safe  does  not  exist 
in  the  one  case  just  as  much  as  the  other;  the  only 
diffSsrence  being  that  where  the  cause  of  the  danger 
lies  within  the  limits  of  the  street  the  corporation 
has  the  right  to  go  upon  the  spot  and  there  remedy 
the  defect;  while  in  such  a  case  as  this  the  corpora- 
tion cannot  go  outside  Its  limits,  but  is  confined  to  a 
remedy  within  them.  In  Veeder  v.  ViXLage  of  LiiHe 
FaUa,  supra,  it  was  claimed  that  the  duty  of  the  de- 
fendant was  to  put  up  a  guard  on  its  own  land  and 
near  the  property  of  the  State  so  as  to  prevent  any  one 
from  running  into  danger  existing  on  such  State  prop- 
erty. But  the  court  said  it  would  not  be  under  any 
such  obligation  If  the  barrier  which  was  thus  erected 
would  prove  more  of  a  danger  than  that  which  was  to 
be  avoided  by  its  erection ;  and  it  was  held  error  to 
have  refused  the  request  of  defendant  to  submit  to 
the  jury  that  question  with  a  direction  that  if  the 
erection  would  constitute  a  greater  danger  than  the 
one  sought  to  be  avoided,  the  conK>ration|  was  not 
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negligee  t  in  failing  to  erect  it.  Yet  in  that  case  the 
necessity  of  doing  something  on  its  own  land,  as  a 
general  rule  to  avoid  a  danger  on  the  land  of  another 
▼ery  near  to  the  street  and  apparently  being  part 
thereof,  was  tacitly  recognized  as  resting  upon  the  mu- 
nicipality;  and  the  excuse  for  not  doing  it,  which  was 
alleged,  was  held  a  proper  fact  to  be  submitted  to  the 
jury. 

The  referee  in  this  case  found  as  a  fact  that  for  a 
year  prior  to  and  at  the  time  of  the  happening  of  the 
accident  the  sidewalk,  for  want  of  repair,  had  become 
and  was  in  an  unsafs  and  dangerous  condition,  of 
which  the  defendant  had  due  notice.  He  further 
found  that  the  sidewalk  was  constructed  of  two  strips 
of  12-inch  plank  with  one  foot  space  between  them  to 
be  filled  up,  and  the  planks  ran  lengthwise  of  the 
street  and  rested  upon  string-pieces  running  across. 
The  plank  in  the  sidewalk,  by  the  breaking  of  which 
the  plaintiff  was  injured,  was  on  the  north  side  of  the 
sidewalk  and  outside  of  the  exterior  line  of  the  street, 
while  the  adjacent  plank  on  the  other  side  of  the  same 
sidewalk  was  within  the  limits  of  the  street.  There 
was  no  mark  or  indication  to  the  public  as  to  where 
the  true  line  bounding  the  north  line  of  the  street 
was,  and  the  sidewalk  was  ostensibly  a  sidewalk  upon 
the  street,  and  the  contrary  thereof  could  not  be 
ascertained  without  a  survey  and  measurement;  and 
the  defendant,  from  the  time  of  the  construction  of 
the  sidewalk  until  after  the  accident,  permitted 
the  same  to  remain  apparently  a  sidewalk  upon  the 
street  for  the  use  of  the  public,  and  the  same  was  ex- 
tensively used  by  the  public  to  the  knowledge  and  ac- 
quiescence of  the  defendant.  Upon  these  findings  of 
the  referee  we  think,  so  far  as  this  question  is  con- 
cerned, a  cause  of  action  is  made  out.  Generally  the 
cause  which  rendered  the  highway  dangerous  has 
been,  it  will  be  observed,  an  excavation  or  an  obstruc- 
tion near  it,  and  the  question  has  been  mooted 
whether  the  principle  can  be  applied  to  such  a  case  as 
this  where  the  defect  was  outside  of  the  limits  of  the 
highway,  and  consisted  only  in  the  dangerous  condi- 
tion of  the  plank  there  laid  in  the  manner  above  de- 
scribed. It  is  urged  that  such  a  danger  is  not  within 
the  principle,  for  it  is  so  slight  in  degree  that  it  can- 
not fairly  be  claimed  to  be  negligence  to  fail  to  dis- 
cover the  object,  or  if  discovered,  to  guard  the  true 
limits  of  the  street  from  such  plank  by  a  railing  or 
some  other  structure.  We  do  not  see  how  any  such 
distinction  can  be  maintained.  It  is  a  question  of 
fact  and  not  of  law  as  to  the  dangerous  condition  of 
the  street.  Under  the  finding  of  the  referee  this 
planking  outside  of  the  street  was  and  had  been  for  a 
year  in  a  dangerous  condition,  and  was  so  known  to 
be  by  the  city  authorities.  The  walk  was  rendered 
dangerous  because  it  was  out  of  repair,  and  danger 
from  snch  a  source  may  be  quite  as  great  as  that  aris- 
ing from  an  excavation  or  an  obstruction  in  the  road 
near  the  highway.  I  do  not  see  how  it  can  be  said  as 
matter  of  law  that  the  city  might  be  responsible  for 
damages  arising  from  the  existence  of  an  excavation 
or  an  obstruction,  such  as  a  post,  and  yet  free  from 
such  liability  arising  from  a  sidewalk  rendered  dan- 
gerous from  being  out  of  repair.  If  the  sidewalk  out- 
side of  the  limits  of  the  street  were  dangerous  upon 
the  facts  in  this  case  because  out  of  repair,  I  think 
the  street  itself  may  be  said,  under  the  same  facts,  to 
have  been  in  a  dangerous  condition,  and  that  the  city 
was  liable  so  far  as  this  question  goes  for  injury  aris- 
ing therefrom.  Indeed  the  finding  of  the  referee  is 
substantially  to  the  effect  that  the  highway  was  dan- 
gerous because  of  the  condition  of  the  plank  just  out- 
side of  its  limits,  and  as  there  is  evidence  to  sustain 
that  finding,  we  are  bound  by  it  in  this  court. 

It  has  been  also  argued  that  the  plaintiff  herein  vol- 
untarily chose  the  plank  which  was  ontside  of  the  street 


limits  and  was  not  injured  either  while  within  the 
true  limits  of  the  street  or  while  passing  from  such 
limits  to  a  point  which  was  beyond,  but  that  she  had 
fully  and  safely  and  voluntarily  passed  outside  of  and 
beyond  the  limits  of  the  street  and  was  pursuing  her 
way  along  the  private  property  of  adjacent  owners 
when  she  received  the  injury;  and  hence  she  ought 
not  to  be  permitted  to  recover.  The  argument  might 
hold  good  and  furnish  a  good  defense  if  the  further 
fact  were  found,  viz.,  that  at  this  time  the  plaintiff 
knew  she  was  outside  the  limits  of  the  street  and  had 
knowingly  left  those  limits  for  her  own  convenience. 
The  case  cited  by  defendant's  counsel  of  IHsdalt  v. 
Inhcibitanta  of  Norton,  8  Mete.  888,  is  of  such  a  char- 
acter. The  highway  was  out  of  repair  and  in  a  dan- 
gerous condition,  and  the  plaintiff  knowingly  and  for 
the  purpose  of  avoiding  the  danger  existing  in  the 
highway,  turned  out  therefrom  and  went  about  fonr 
rods  and  there  sustained  the  injury  for  which  he 
brought  suit.  The  court  held  his  action  could  not  be 
maintained  because  it  did  not  happen  in  the  highway 
from  which  he  had  knowingly  departed,  and  the  fact 
that  he  left  it  because  it  was  dangerous  did  not  make 
the  town  liable  for  injuries  sustained  by  him  while 
he  was  thus  knowingly  and  voluntarily  outside  of  the 
highway.  But  in  this  case  the  findings  of  the  referee, 
already  set  out  fully,  we  think  answer  the  argument 
above  stated.  The  other  case  cited  by  the  defendant's 
counsel  (Rotoell  v.  CUy  of  Lowell,  7  Gray,  100),  does 
not  touch  this  point.  There  the  plaintiff  was  coming 
to  the  street,  but  had  not  yet  arrived  on  it  when  she 
slipped  on  some  steps  outside  of  the  limits  of  the 
street,  and  continuing  to  slip,  came  on  the  side- 
walk, which  being  slippery  and  dangerous,  the 
plaintiff  fell  and  sustained  injury.  The  court  held 
she  could  maintain  no  action  against  the  city  because 
she  could  not  recover  unless  the  defect  in  the  high- 
way was  the  sole  cause  of  the  injury.  The  case  is  no 
authority  for  or  against  the  principle  upon  whioh  we 
sustain  this  action. 

Where  there  is  no  visible  boundary  to  the  line  of 
the  street,  and  a  portion  of  the  roadway  travelled  on 
is  so  near  the  actual  line  (although  really  outside 
thereof)  as  to  induce  the  belief  in  any  one  exercising 
reasonable  care  that  he  Is  within  such  line,  if  snoh 
portion  is  for  any  reason  rendered  dangerous  for 
travel,  and  the  city  has  notice  thereof  in  due  time, 
and  such  danger  can  be  remedied  by  the  exercise  of 
reasonable  care,  either  by  the  erection  of  a  'guard  or 
railing  along  the  true  limits  of  the  street  or  in  some 
other  way,  and  the  oity  neglects  to  bnild  it,  we  see  no 
reason  why  it  should  not  be  held  liable  to  one  who  is 
injured  outside  of  such  limits  under  such  circum- 
stances, he  being  himself  free  from  any  neglect  con- 
tributing to  the  injury. 

The  judgment  is  right  and  should  be  affirmed  with 
costs. 

All  concur;  Ruger,  C.  J.,  not  Toting. 


CONSTITUTIONAL  LAW  —  PROHIBITORY 
LIQUOR  LAW, 

BHODB  ISLAND  SUPREME  (X)URT.  JAN.  7, 1886. 

State  v.  Pitzpatbiok.* 

A  statute  provided  that  '*no  person  shaU  msnnfacture  or 
sell  or  suffer  to  be  manufactured  or  sold  or  keep  or  suffer 
to  be  kept  on  his  premises  or  possessions  or  under  his 
charge  for  the  purpose  of  sale  any  "  intoxicatfaig  liquors. 
This  statute  differs  from  previous  statutes  in  omitting  the 

*  An  abstract  of  this  was  giren  last  week,  but  some  points 
were  omitted,  and  we  now  publish  it  in  full.-^^ . 
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words  ''  within  UUfi  State  "  after  the  words  ''  for  the  pur- 
pose of  sale.'*  Held,  (1)  That  this  statute  did  not  apply 
to  liquors  kept  by  a  person  for  his  own  use,  not  for  sale; 
(2)  that  it  did  not  apply  to  liquors  transporting  through 
the  State  for  sale  in  another  State ;  (3)  that  it  did  not 
apply  to  liquors  simply  stored  in  this  State,  though  In- 
tended ultimately  to  be  exported  for  sale ;  (4)  that  the 
statute  was  within  the  limits  allowed  to  State  legislation 
by  The  License  Oases,  5  How.  (U.  8.)  604;  (6)  that  the 
statute  Iras  not  rlolatiTe  of  the  Constitution  of  the  Uni- 
ted States,  art.  I,  I  & 

CONSTITUTIONAL  qaestious  oertifled  to  the  Su- 
preme C'Ourt  nnder  Pub.  Stat.  R.  I.,  cap.  220, 
Hl-9. 

Clarence  A.  Aldrich,  assistant  attoruey-geueral, 
for  plalntur. 

Hitgh  J,  CarroU  A  Thoma9  J.  McParlin,  for  defend- 
ant. 

DcTBrxK,  C.  J.  This  case  comes  before  as  from  the 
Distriot  Court  of  the  Teuth  Judicial  District  by  cer- 
tificate on  a  constitutioual  question.  It  is  a  complaint 
under  Pab.  Laws  R.  I.,  cap.  596,  of  May  27, 1886,  and 
cap.  63i,  of  May  4,  1887,  against  the  defendant  for 
keeping  without  lawful  authority  intoxicating  liquors 
**  for  the  purpose  of  sale  "  in  violation  of  cap.  684,  S  I, 
in  amendmeut  of  cap.  686,  S  1,  charging  the  ofTense 
substantially  in  the  language  of  the  statute.  In  the 
District  Court  the  defendant  made  the  followlug  mo- 
tion, to-wit: 

**  The  defendant  moves  that  the  above  entitled 
complaint  be  dismissed  because  it  is  brought  under 
section  1  of  chapter  684  of  the  Public  Statutes,  which 
attempts  to  prohibit  the  keeping  for  the  purpose  of 
sale  of  any  of  the  liquors  enumerated  in  said  sectiou, 
without  making  any  distinction  as  to  whether  the 
sale  is  to  be  within  or  without  this  State,  and  he 
claims  that  be  has  a  right  to  keep  the  same  for  the 
purpose  of  sale  without  this  State.  Art.  I,  S  8, 
Constitution  of  the  United  States.** 

The  District  Court  overruled  the  motion,  and  hav- 
ing found  the  defendant  guilty,  has  certified  the 
question  involved  in  it  to  this  court  for  decision. 

The  first  section  of  chapter  634,  so  far  as  it  is  neces- 
sary to  recite  it  for  the  purposes  of  the  question,  is  as 
follows,  to-wit: 

'*  No  person  shall  manufacture  or  sell  or  saifer  to  be 
manufactured  or  sold  or  keep  or  suffer  to  be  kept  on 
his  premises  or  possessions  or  under  his  charge  for  the 
purpose  of  sale,  any  ale,  wine,  mm  or  other  strong  or 
malt  or  intoxicating  liquors,  a  part  of  which  Is  ale, 
wine,  mm  or  other  strong  or  malt  or  intoxicating 
liquors,  unless  as  hereinafter  provided.** 

The  corresponding  sections  in  earlier  statutes, 
whether  license  or  prohibitory,  contained  the  words 
*'  within  this  State  **  after  the  words  *'  for  the  purpose 
of  sale,'*  thus  making  the  keeping  illegal  only  when  it 
was  for  the  purpose  of  selling  the  forbidden  liquors 
within  the  State.  The  defendant  contends  that  in 
consequence  of  the  alteration  the  keeping  is  prohib- 
ited if  the  liquors  are  kept  in  this  State  for  the  pur- 
pose of  sale,  even  though  they  are  intended  to  be  sold 
out  of  the  State,  and  that  the  section  is  therefore  re- 
pugnant to  section  8  of  article  I  of  the  Constitution 
of  the  United  States,  which  confers  upon  Congress  a 
variety  of  powers,  and  among  them  power  to  ^'  regu- 
late commerce  with  foreign  nations  and  among  the 
several  States.** 

It  will  be  well  to  determine  the  scope  and  import  of 
the  question  thus  raised  before  we  proceed  to  con- 
sider and  decide  it.  First,  then,  when  is  it  that 
liquors  which  are  in  the  possession  of  a  person  In  this 
State  are  kept  by  him  for  the  purpose  of  sale  within 
the  meaning  of  the  statute?  They  are  clearly  not  so 
kept  when  they  are  kept  by  him  for  his  own  nse  with- 
out any  intention  of  selling  them.    Suppose  he  has  the 


liquors  in  the  State  in  the  act  of  transporting  them 
through  this  to  another  State  for  the  purpose  of  sell- 
ing them  In  the  latter,  are  they  then  being  kept  by 
him  for  the  purpose  of  sale  within  the  meaning  of  the 
statute?  We  think  not,  for  though  in  a  general  sense 
he  keeps  such  liquors  for  the  purpose  of  sale,  it  is  not 
the  purpose  for  which  he  is  keeping  them  in  this 
State,  the  purpose  for  which  he  keeps  them  here 
being  not  sale  but  transiKirtatiou.  If  such  a  person 
were  complained  of  for  illegal  keeping,  the  charge 
would  be  that  in  some  particular  town  he  did  without 
lawful  authority  keep  the  liquors  for  the  purpose  of 
sale,  and  he  could  truly  reply  that  he  did  not  keep 
them  in  that  town  for  that  purpose,  and  was  therefore 
not  guilty.  The  same  construction  will  hold  if  In- 
toxicating liquors  are  kept  in  this  State  for  storage 
simply,  though  they  are  intended  to  be  ultimately 
carried  elsewhere  and  sold.  But  If  keeping  in  either 
of  these  ways  is  not  prohibited,  then  the  operation  of 
section  1,  in  so  far  as  it  can  Interfere  with  commerce 
with  foreign  nations  and  among  the  States,  Is  ex- 
tremely limited.  We  do  not  say  however  that  liquors 
may  not  be  kept  in  this  State  for  the  purpose  of  sale 
in  other  States  in  such  way  that  the  keeping  would 
violate  section  1.  For  Instance:  If  intoxicating 
liquors  were  kept  in  this  State  to  be  sold  on  orders 
received  or  procured  in  other  States,  or  to  customers 
coming  from  other  States,  we  think  the  keeping 
would  l>e  within  the  prohibition,  even  though  the 
sales  were  meant  not  to  be  completed  In  this  State. 
In  such  a  case  the  place  of  keeping  would  be  the  head- 
quarters of  the  trafiBc  or  at  least  the  place  from  which, 
if  not  at  which  the  sales  would  be  made.  Making  the 
sales  would  be  the  purpose  for  which  the  liquors  were 
kept  there,  and  we  think  the  General  Assembly  must 
be  held  to  have  Intended  that  no  such  place  should  be 
tolerated  In  the  State.  But  no  other  way  occurs  to  us 
in  which  liquors  not  Intended  for  sale  in  this  State 
can  be  kept  here  so  that  the  keeping  would  be  within 
the  prohibition  of  section  1.  The  question  presented 
then  is  whether  because  such  keeping  is  prohibited, 
section  lis  in  conflict  with  the  Constitution  of  the 
United  States. 

It  will  be  seen  that  the  question  as  presented  as- 
sumes that  the  prohibition,  if  it  be  unconstitutional 
as  it  applies  to  intoxicating  liquors  kept  in  this  State 
for  sale  elsewhere,  is  likewise  unconstitutional  as  it 
applies  to  such  liquors  kept  in  this  State  for  sale  within 
it.  This  is  not  clear  to  us,  State  v.  Amery,  12  R.  1. 64, 
nor  are  we  clear  that  the  question  presented  can  be 
properly  raised  by  a  mere  motion  to  quash.  Mugler 
V.  Kansas,  86  Alb.  L.  J  625,  581,  issue  of  December  81, 
1887.  But  passing  these  points  which  have  not  been 
argued  at  the  bar,  we  proceed  to  consider  the  question 
in  the  larger  way  In  which  It  has  been  discussed. 

We  deem  it  to  be  perfectly  well  settled  by  the  decis- 
ions of  the  Supreme  Court  of  the  United  States  that 
the  several  States  have  power  to  restrict  and  even 
prohibit  altogether  the  sale  of  Intoxlcatiog  liquors  for 
use  as  a  beverage  within  their  borders,  and  conse- 
quently of  course  to  prohibit  the  keeping  of  them  for 
sale  to  the  same  extent.  Coo  ley  Const.  Lim.  *582, 
*588,  and  cases  cited ;  MxkgUr  v.  Kai\sais,  supra.  The 
power  to  do  this  has  been  denominated  a  police 
power,  a  power  not  delegated  to  the  general  govern- 
ment, but  remaining  to  the  States  to  enable  them  to 
regulate  for  their  own  welfare,  as  they  understand 
their  welfare,  their  Internal  or  domestic  concerns. 
The  power  Is  signally  exercised  in  legislation  designed 
to  promote  popular  education,  to  protect  the  public 
health  and  morals,  to  punish  and  prevent  crime,  to 
alleviate  and  prevent  paui>erism,  and  especially  to 
diminish  and  prevent  the  demoralization  and  impov- 
erishment and  the  numberless  vices  and  miseries 
which  are  the  sure  concomitants  and  consoquencoB  of 
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a  free  traffic  iu  Intoxioatiiifc  liquors  by  restraining  or 
prohibiting  it.  Tbe  power  was  exhaustively  discussed 
and  considered  In  the  Supreme  Court  of  the  United 
States  io  tbe  License  oasts,  5  How.  (U.  S.)  504,  with 
particular  reference  to  its  exercise  in  legislation  for 
the  restraint  of  the  liquor  traffic;  and  while  the  Jus- 
tices did  not  fully  agree  in  the  reasons  given  by  them 
for  decision,  they  did  agree  in  fully  affirming  the  au- 
thority of  the  States  within  their  own  borders. 
Chief  Justice  Taney  and  Justices  Catron  and  Nelson 
rested  their  Judgments  distinctly  on  the  ground  that 
the  power  of  the  States  to  pass  restrictive  laws  in  the 
matter  was  complete,  notwithstanding  the  laws  might 
indirectly  interfere  with  Interstate  commerce,  so  long 
as  they  did  not  come  into  conflict  with  any  law  or 
regulation  of  Congress;  and  some  of  the  other  justices, 
enough  to  make  a  majority  of  the  court,  unless  we 
misunderstand  their  opinions,  concurred  with  them, 
though  they  preferred  to  take  their  stand  upon  a  still 
deeper  and  broader  ground  of  State  rights.  If  this 
doctrine  of  Chief  Justice  Taney  and  Justices  Catron 
and  Nelson  Is  correct  and  is  still  adhered  to  by  tbe 
Supreme  Court  of  the  United  States,  tbe  defendant's 
contention  of  course  cannot  prevail,  for  It  Is  not  pre- 
tended that  there  Is  any  Federal  regulation  of  Inter- 
state commerce  with  which  the  provisions  under 
which  be  is  complained  of  comes  Into  conflict.  But 
not  to  put  too  much  reliance  on  this  view,  we  will 
proceed  to  the  broader  consideration  of  the  ques- 
tion. 

As  we  have  seen  there  can  be  no  doubt  of  the  power 
of  the  States  under  the  decisions  of  the  Supreme  (^ourt 
of  the  United  States  to  prohibit  altogether  the  sale  of 
Intoxicating  liquors  within  their  borders,  and  yet  it  is 
perfectly  evident  that  such  aprohibltion  does  obstruct 
the  freedom  and  lessen  the  extent  of  commerce 
among  the  States.  For  example :  A  manufacturer  of 
Intoxicating  liquors  In  another  State  could  not  send 
the  product  of  bis  manufactory  to  a  prohibitory 
State  and  sell  it  there.  He  could  not  even  receive 
orders  for  his  liquors  from  such  a  State  and  fill  them, 
if  a  delivery  in  such  State  were  necessary  to  a  com- 
plete compliance  with  the  order.  Nor  could  a  person 
living  in  another  State  go  Into  such  a  State  and  pur- 
chase Intoxicating  liquors  there  to  carry  home  with 
him,  though  it  might  be  very  advantageous  to  him  to 
do  so  If  he  were  not  prevented  by  the  law.  In  the 
Licence  cases,  6  How.  (U.  S.)  504,  a  law  of  New  Hamp- 
shire, under  which  a  sale  in  that  State  of  gin  Im- 
ported from  Boston  was  punished,  was  held  not  to  be 
void  for  Interfering  with  the  power  of  Congress  to 
regulate  commerce  among  the  States,  though  the  gin 
was  sold  In  the  cask  in  which  It  was  Imported.  In  the 
same  case,  in  reply  to  the  argument  that  the  restric- 
tive legislation  tended  to  lessen  Importation,  Mr.  Jus- 
tice McLean  said  that  **  a  law  of  a  State  Is  not  ren- 
dered unconstitutional  by  an  incidental  reduction  of 
importation,  and  especially  not  when  the  State  regu- 
lation has  a  salutary  tendency  on  society  and  Is 
founded  on  the  highest  moral  considerations.'*  And 
he  further  remarked :  '*  When  in  the  appropriate  ex- 
ercise of  these  Federal  and  State  powers  contingently 
and  Incidentally  their  lines  of  action  run  into  each 
other  If  the  State  power  be  necessary  to  the  preserva- 
tion of  the  morals  or  safety  of  the  community,  it 
must  be  maintained."  The  doctrine  of  the  Justices 
who  took  the  broader  view,  if  we  rightly  understand 
their  opinion,  was  that  a  State  law  passed  in  good 
faith  for  the  suppression  of  intemperance  or  of  the 
traffic  in  Intoxicating  liquors  could  not  be  condemned 
as  unconstitutional  because  it  might  Incidentally 
among  Its  effects  hamper  the  freedom  or  lessen  the 
extent  of  Interstate  commerce.  And  see  State  v. 
Peckham,  3  R.  I.  289.  The  question  which  we  now 
propose  to  consider  Is  whether  this  State  has   tran- 


scended the  power  thus  conceded  to  It  by  the  enact- 
ment under  which  the  defendant  was  complained  of. 

In  considering  this  question  we  will  in  tbe  first 
place  refer  to  a  matter  to  which  we  have  already  ad- 
verted, namely,  that  the  quantity  of  intoxicating 
liquors  kept  In  this  State  solely  for  the  purpose  of 
selling  them  elsewhere  must,  from  the  nature  of 
things,  be  very  small  For  what  is  there  to  induce 
any  person  who  has  liquors  to  sell  in  other  States  to 
keep  them  in  this  State  for  that  purpose?  Some  such 
persons  there  may  have  been  when  the  law  first  en- 
acted under  the  prohibitory  amendment  went  into 
effect,  but  that  law  did  not  prohibit  the  keeping  for 
the  purpose  of  sale  out  of  tbe  State,  and  there  was 
ample  time  to  dispose  of  liquors  so  kept  before  tbe 
present  law  went  Into  effect.  There  might  be  such 
persons  if  the  manufacturing  of  intoxicating  liquors 
was  permitted,  but  manufacturing  is  prohibited 
equally  with  selling.  In  its  practical  operation  there- 
fore the  enactment  can  have  but  little  effect  on  inter- 
state commerce. 

In  th0  second  place  we  remark  that  the  more  un- 
limited the  prohibition  Is,  the  more  effective  It  is 
likely  to  be;  for  if  intoxicating  Uquors  can  be  law- 
fully kept  in  tbe  State  for  the  purpose  of  sale  else- 
where, the  fact  that  they  can  be  so  kept  is  liable  to  be 
availed  of  as  a  blind  or  feint  under  which  to  cover  a 
keeping  of  them  for  sale  in  this  State.  The  State 
borders  would  afford  a  favorable  ground  for  the  prac 
tioe  of  such  an  evasion  or  circumvention  of  the  law. 
Moreover,  if  the  traffic  be  an  evil,  can  tbe  State  per- 
mit itself  to  be  the  starting  point  from  which  the  evil 
shall  proceed  into  other  States  without  some  loss  of 
the  moral  prestige  and  power  which  it  must  preserve 
in  order  to  secure  for  its  laws  that  popular  homage 
and  respect  without  which  they  cannot  be  effectually 
enforced.  Certainly  the  State  would  have  full  power 
to  follow  its  own  Judgment  and  legislate  as  It  has  done 
In  this  matter  unless  It  thereby  encroaches  unwar- 
rantably upon  the  power  of  Congress;  and  in  that  re- 
gard we  find  it  difficult  to  see  how  a  law  .which  for- 
bids the  keeping  of  intoxicating  liquors  in  one  State 
for  sale  in  another  interferes  with  interstate  com- 
merce any  more  than  a  law  which  forbids  the  sale  of 
such  liquors  in  one  State  which  have  been  imported 
from  another.  And  yet  as  we  have  seen,  a  law  of  the 
latter  description  has  been  held  to  be  a  proper  exer- 
cise of  the  police  power  of  tbe  States  by  the  Supreme 
Court  of  the  United  States.  Pearson  v.  Interna- 
tional DiHtilUry,  34  N.  W.  Rep.  1. 

We  see  no  reason  to  doubt  that  our  law  was  passed 
in  perfect  good  faith  for  the  purpose  of  carrying  the 
prohibitory  amendment  into  effect,  or  to  suppose 
that  If  It  interferes  with  foreign  or  interstate  com- 
merce, the  interference  is  other  than  a  merely  inci- 
dental effect  or  consequence.  It  Is  our  duty  to  uphold 
It  as  constitutional  until  we  are  satisfied  that  it  is  un- 
constitutional. We  are  not  satisfied  that  the  provis- 
ion of  our  prohibitory  law  under  which  the  defendant 
has  been  complained  of  Is  unconstitutional.  We  sus- 
tain it  as  valid  and  send  the  case  back  to  the  District 
Court  for  sentence. 

Order  accordingly. 


LANDLORD  AND  TENANT -- DANGEROUS 
PREMISES -COAL-HOLE  IN  SIDEWALK-^ 
CONTRIBUTORY  NEGLIGENCE  —  ACTION 
FOR  TORT-ACTS  OF  JANITOR 

NBW  YORK  COURT  OF  APPEALS,  FEB  ».  188B. 

Jennings  v.  Van  Sghaiok. 
A  person  has  a  right  to  assume  that  the  safety  of  the  side- 
walk on  which  he  is  walkiog  until   in  some  manner 
warned  of  his  danger;  and  where  the  Jury  fluds  that  a 
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person  who  in  broad  day  falls  into  an  open  coal-hole, 
wtkich  if  unguarded  by  some  person,  or  a  box  or  crib,  as 
required  by  a  dty  ordinance,  is  not  guilty  of  contrlbutoiy 
negUgence,  suoh  finding  is  conclusiTe. 

It  will  be  presumed,  where  a  coal-hole  has  been  in  use  for 
eigfateeo  years  without  objectiou.  that  permission  was 
originally  giren  by  the  municipal  authoritiea  for  its  con- 
Bfcructloo :  but  this  consent  is  upon  condition  that  it  shall 
be  properly  used,  so  if  it  is  left  open  and  unguarded,  this 
is  a  wrongful  use ;  and  in  an  action  against  the  owner  for 
personal  injuries  receired  by  falling  into  the  hole.  It  is  not 
error  to  charge  that  the  aotioo  was  founded  on  a  tort. 

Where  the  owner  of  a  building  rents  it  in  flats,  and  hires  a 
janitor  to  take  care  of  it,  and  retains  some  control  of  it, 
he  is  responsible  for  an  injury,  occasioned  by  the  Janitor 
opening  a  coal-hole  in  the  sidewalk,  and  leaving  it  un- 
guarded and  unprotected,  to  take  in  coal,  though  the  coal 
was  for  one  of  the  tenants. 

In  an  action  against  a  landlord  to  recoTer  for  injuries  occa- 
sioned by  falling  through  an  open  coal-hole  in  a  sidewalk, 
through  which  coal  was  delirered,  it  is  proper  to  refuse 
to  charge  the  Jury  that  if  they  find  that  the  Janitor  re- 
oelTcd  the  coal  for  a  tenant,  and  not  for  or  In  the  service 
of  the  defendant,  the  defendant  is.not  liable,  where  there 
is  no  oTidence  to  support  such  findings. 

APPEAL  from  General  Term,  Court  of  Common 
Pleas,  city  and  county  of  New  York.    Action  to 
recover  damages  for  personal  injury. 

Van  Sohaiok,  GiUender  <fc  Stoiber  and  A.  H.  Stoiber, 
for  appellant. 

Jeroloman  A  ArrowsmUh^  for  respondent. 

FiNOH,  J.  The  plaintiff  fell  into  an  open  ooal-hole, 
left  uncovered  and  unguarded  in  a  crowded  city 
street.  She  had  a  right  to  assame  the  safety  of  the 
sidewalk,  and  so  was  not  called  upon  to  give  atten- 
tion to  her  steps  nntil  in  some  manner  warned  of 
danger.  Undoubtedly  she  knew  that  vaults  and  ooal- 
ohutes  were  common  under  and  adjoining  the  side- 
walks, and  that  through  the  ordinary  openings  coal 
was  deposited  in  such  vaults.  But  she  had  a  right  to 
assame  that  they  were  securely  covered,  or  if  left 
open,  were  guarded  by  some  one  to  give  warning,  or 
by  the  crib  or  box  prescribed  by  the  city  ordinance. 
Neither  protection  was  provided  in  the  present  case. 
It  was  said  that  loose  coal  lay  around  the  opening, 
and  its  presence  should  have  warned  the  plaintiff  of 
danger.  In  a  crowded  street  it  might  not  be  observed 
in  time  to  fivoid  a  fall ;  but  she  swears  no  such  sign 
of  possible  peril  was  present,  and  though  contra- 
dicted, we  must  take  the  verdict  of  the  jury  as  set- 
tling the  qnestion  of  fact  in  her  favor.  Somebody 
therefore  was  responsible  for  the  injury. 

It  doea  not  appear  that  the  defendant,  who  owned 
the  premises,  had  ever  obtained  from  the  municipal 
authorities  any  formal  license  or  permission  to  con- 
struct the  opening  in  the  sidewalk ;  but  such  author- 
ity was  a  reasonable  inference  from  an  acquiescence 
of  eighteen  years  without  objection  from  the  city. 
Assuming  however  that  authority  for  the  construc- 
tion had  been  granted,  the  duty  of  safe  covering  and 
of  protection  when  open  remained,  and  if  not  per- 
formed, the  unguarded  opening  became  at  once  a 
wrong  and  a  nuisance.  Where  an  owner  builds  a  ooal- 
vanlt  under  or  adjoining  the  sidewalk,  with  an  open- 
ing to  the  surface,  by  the  permission  of  the  munici- 
pality, and  constmeta  it  in  all  respects  safely  and 
properly,  and  then  rents  the  premises  to  a  tenant, 
who  takes  the  entire  possession  and  occupation,  the 
landlord  reserving  no  control ;  and  the  tenant,  in  his 
nseof  the  property,  carelessly  leaves  the  coal-hole 
open,  whereby  some  one  is  injured,  it  is  the  tenant, 
and  not  the  landlord,  who  is  liable ;  since  the  latter 
tias  neither  created  nor  maintained  a  nuisance,  nor 


been  guilty  of  any  negligence  or  wrong.  But  that  is 
not  this  case.  The  building  was  rented  in  flats  or 
apartments.  The  owner  remained  in  control  to  some 
extent,  and  hired  and  employed  a  janitor  to  take  care 
of  the  premises.  He  controlled  the  halls  and  some 
portion  of  the  basement,  and  especially  the  ooal- 
▼auUs,  in  one  of  which  was  stored  the  coal  for  the 
building,  and  in  the  other  that  for  the  tenants.  The 
coal  for  the  building  was  for  the  use  of  the  janitor 
and  the  engineer.  The  cover  to  the  sidewalk  opening 
was  held  in  its  place,  and  so  made  safe,  by  a  chain 
fastened  underneath.  When  this  coal  was  delivered 
the  Janitor  took  the  ticket,  and  unfastened  the  chain, 
so  that  the  cover  could  be  removed.  His  employ- 
ment by  the  tenants  was  to  deliver  the  coal  to  their 
rooms.  To  open  the  coal-chute,  and  allow  it  to  t>e  re- 
ceived, was  his  duty  as  janitor  nnder  his  employment 
by  the  owner.  That  duty  he  neglected  to  perform 
properly,  and  permitted  the  cover  to  be  removed 
without  the  least  attention  to  the  safety  of  those  pass- 
ing by.  There  was  thus  enough  in  the  case  to  make 
the  owner  responsible  for  the  injury.  The  evidence 
permitted  an  inference  by  the  jury  that  the  landlord 
controlled  the  use,  and  did  not  admit  the  infer- 
ence involved  in  the  requests  to  charge  which 
were  refused,  that  the  tenants  employed  the  janitor 
to  open  the  cover,  and  see  to  the  delivery.  Roberts 
said  his  employment  by  Dannot,  the  tenant,  was  to 
deliver  coal  to  his  rooms,  and  the  effort  to  make  him 
say  differently  failed. 

The  exceptions  relied  upon  by  the  appellant  were 
mainly  involved  in  two  propositions  of  the  defense— 
the  one,  that  the  action  was  not  founded  upon  a  wrong 
as  charged  by  the  court;  and  the  other,  that  the  jury 
were  at  liberty  to  find,  from  the  evidence,  that  the 
Janitor  was  the  servant  of  the  tenant  in  the  use  and 
management  of  the  coal-hole,  and  not  of  the  defend- 
ant. We  haveassuumed  that  from  long  use  and  ac- 
quiescence the  consent  of  the  municipal  authorities 
to  the  construction  of  the  coal-vault  and  its  aperture 
should  be  inferred ;  and  so  the  structure  was  not  in 
and  of  itself  a  nuisance.  But  the  consent  of  the  city 
is  conditional  upon  certain  modes  of  use,  and  if  the 
opening  is  left  unguarded  it  becomes  at  once  a  trap 
and  a  nuisance.  No  consent  to  leave  it  open  and  un- 
protected can  be  possibly  claimed ;  and  so  the  act  is  a 
positive  wrong  on  the  part  of  the  person  or  individ- 
ual leaving  It  open ,  and  without  warning  to  the  pub- 
lic, either  by  some  one  guarding  it  or  by  a  box  or  crib 
placed  over  it,  as  required  by  the  city  ordinance.  The 
court  therefore  did  not  err  In  saying  that  the  action 
was  founded  upon  a  wrong,  and  in  treating  the  open 
and  unprotected  coal-hole  as  a  nuisance.  Thereupon 
the  question  arose,  who  was  guilty  of  the  wrong,  and 
responsible  for  the  nuisance?  and  that  ended  in  the 
inquiry,  who  controlled  the  use  of  the  coal-hole  7  The 
janitor  controlled  it  beyond  question.  He  occupied 
the  basement,  and  had  the  care  of  whatever  about  the 
house  was  for  the  common  convenience  of  the  ten- 
ants. If  the  cover  on  the  sidewalk  was  so  made  that 
it  could  be  opened  by  anybody  from  the  ontside,  ma- 
liciously or  accidentally,  the  construction  was  faulty. 
But  that  apparently  was  not  the  case,  and  the  janitor 
himself  scarcely  denies  that  he  loosened  the  chain  and 
allowed  It  to  be  opened.  He  was  the  servant  of  the 
owner,  put  there  to  control  and  care  for  the  premises. 
Until  some  evidence  was  given  to  change  that  rela- 
tion the  owner  alone  was  responsible  for  the  wrongful 
management  of  the  coal-hole.  We  discover  no  such 
evidence.  The  janitor  testified  that  **  the  coal-hole  in 
question  here  was  used  for  the  tenants ;  *'  that  he  was 
employed  by  some  of  the  tenants  to  *'  deliver  coal  to  '* 
their  rooms  or  apartments.  And  that  answer  being 
nnsatisfactory,  was  followed  by  a  very  leading  ques- 
tion, viz.,  *'To  see  that  it   was  delivered   in  the 
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bouse?''  Which  the  witness  answered  by  sajing:  " I 
didn't  take  it  in  that  oousideration.'*  None  of  the 
evideuoe  of  the  witness  tended  to  show  that  this  coal- 
hole was  put  under  the  control  or  care  of  any  one  or  all 
of  the  tenants;  and  the  requests  to  charge  that  the 
jury  might  find  that  it  was  in  the  exclusive  use  of  the 
tenants,  and  so  the  landlord  not  liable,  and  that  if 
they  found  that  what  the  janitor  did  'Mn  regard  to 
the  receipt,  delivery  or  removal  of  the  coal "  was  for 
the  tenant,  Mr.  Daunot,  **  and  not  for  or  in  the  ser- 
vice of  the  defendant,*'  then  the  defendant  is  not  lia- 
ble, were  properly  refused.  There  was  no  evidence  to 
justify  such  finding  by  the  jury.  Admitting  that  it 
was  no  part  of  the  janitor's  duty  to  "  assist "  in  put- 
ting in  or  receiving  coal  for  the  tenants,  it  by  no  means 
follows  that  the  opening  and  closing  of  the  cover,  and 
its  general  control,  did  not  devolve  upon  him  as  the 
servant  of  the  owner.  The  landlord,  through  his  jan- 
itor, retained  the  general  possession  of  the  house,  and 
had  not  absolutely  parted  with  its  control.  It  re- 
mained his  duty  to  care  for  the  sidewalks,  to  remove 
the  snow  and  keep  them  safe,  and  in  no  respect  had  he 
shifted  that  duty  upon  those  occupying  rooms  or 
apartments  in  the  building.  He  never  transferred, 
and  they  never  accepted,  any  such  duty  or  obligation. 
It  attached  to  his  owner,  and  could  only  be  removed 
by  a  complete  transfer  of  the  possession,  which  left 
uo  power  of  control  in  him. 

For  these  reasons  we  think  no  error  was  committed 
on  the  trial.  The  judgment  should  be  affirmed  with 
costs. 

All  oonoor,  except  Earl  and  Peckham,  JJ.,  not  vot- 
ing. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

ARBITHATION  and  award— submission— 00N8TRUG- 
TION— EVIDENCE— MATTERS  OCCURRING  BETORB  ARBI- 
TRATORS—FAILURE OF  PARTIES  TO    OFFER    EVIDENCE 

BEFORE  ARBITRATORS.— (1)  The  plaintiflTs  sold  the  de- 
fendant a  quantity  of  jute  butts,  ''guaranteed  bag- 
ging quality,"  and  the  defendant  rejected  a  part,  on 
the  ground  that  they  were  not  of  the  guaranteed  bag- 
ging quality.  The  matter  was  referred  to  arbitrators 
"  fbr  a  just  and  equitable  settlement  as  to  their  rights 
and  obligations  under  the  contract."  Held,  that  it 
was  within  the  submission  for  the  arbitrators  to  allow 
one-sixteenth  of  a  cent  per  pound  as  damages  to  buyer 
for  failure  of  the  sales  to  be  of  bagging  quality,  and 
the  buyer  was  bound  by  the  award.  (2)  In  an  action  in 
which  there  had  been  an  award  by  arbitrators,  under 
an  agreement  by  the  parties  which  set  forth  that  it 
was  referred  for  the  purpose  of  obtaining  a  just  and 
equitable  settlement  of  their  rights  and  obligations 
arising  out  of  a  contract  of  sale  of  a  certain  quantity 
of  jute  butts  which  the  buyer  had  refused  to  take,  be- 
cause not  of  the  guaranteed  bagging  quality,  one  of 
the  arbitrators  was  asked,  '*  Would  you  have  made 
the  award,  in  so  far  as  you  made  the  deduction  of  this 
award,  if  you  had  not  received  the  letter  from  the 
sellers?*'  after  stating  that  he  had  not  made  the 
award  before  receiving  the  letter.  Held,  that  the 
terms  of  the  submission  were  unambiguous,  and  the 
answer  to  such  question  was  inadmissible  in  evidence. 
(8)  The  plaintiffs  sold  to  the  defendant  a  certain  quan- 
tity of  jute  butts,  "  guaranteed  bagging  quality,"  and 
the  defendant  rejected  a  part  on  the  ground  that 
they  were  not  of  the  guaranteed  quality.  The  matter 
was  referred  to  arbitrators  *'  for  a  just  and  equitable 
settlement  as  to  their  rights  and  obligations  under  the 
contract,"  and  an  award  was  made  by  them,  after  a 
personal  inspection  of  the  rejected  article,  that  the 
buyer  should  take  the  jute  and  receive  an  allowance 
pf  one-sixteenth  of  a  cent  per  pound  on  account  of  I 


the  defective  quality.  Heldt  that  it  appearing  that 
the  arbitrators  were  well  acquainted  with  the  value  of 
the  article,  the  failure  of  the  parties  to  offer  evidence 
before  them  as  to  the  value  of  the  goods  would  not 
tend  to  show  that  the  award  was  not  within  the  sub- 
mission. Feb.  28, 1888.  Cohb  v.  Dolphin  Manttfcuitur' 
ing  Co.    Opinion  by  Peckham,  J. 

Attachment— AFFIDAVIT— FOREIGN  judgment- 
action  ON.«— A  judgment,  whether  founded  on  tort  or 
contract,  is  a  contract  within  the  meaning  of  the  Code 
of  New  York,  S  636,  providing  that  attachments  may 
be  granted  in  actions  to  recover  a  sum  of  money  as 
damages  for  **  breach  of  contract,  express  or  implied, 
other  than  a  contract  to  marry,"  and  an  attachment 
granted  in  an  action  upon  a  foreign  judgment  will  not 
be  vacated  because  the  affidavit  and  complaint  does 
not  show  the  character  of  the  claim  upon  which  the 
judgment  had  been  obtained.  A  judgment  is  not  for 
all  purposes  and  under  all  circumstances  to  be  treated 
as  a  contract,  and  yet  it  has  frequently  been  so 
treated.  There  Is  always,  on  the  part  of  the  judg- 
ment-debtor, an  obligation  or  promise  implied  by  law 
to  pay  the  judgment.  In  Taylor  v.  Root,  48*  N.  Y. 
835.  in  an  action  upon  contract,  it  was  held  that  a 
judgment  in  an  action  of  slander  could  be  set  up  as  a 
counter-claim  for  the  reason  that  it  was  a  cause  of 
action  arising  on  contract,  and  existing  at  the  com- 
mencement of  the  action.  In  Nazro  v.  Oil  Co.,  86 
Hun,  296,  upon  an  appeal  from  an  order  of  the  Special 
Term  denying  a  motion  to  vacate  an  attachment  is- 
sued in  an  action  brought  upon  a  judgment  recovered 
in  the  State  of  Pennsylvania,  Davis,  P.  J.,  said:  '*We 
think  a  judgment  is  a  contract,  *  express  or  Im- 
plied,' within  the  meaning  of  section  635  of  the  Code 
of  Civil  Procedure."  In  Donnelly  v.  Corbett,  7  N.  Y. 
600,  an  attachment  was  based  upon  a  judgment  recov- 
ered against  the  defendant  in  a  suit  in  the  State  of 
South  Carolina.  Two  kinds  of  contracts  are  contem- 
plated by  section  636,  express  contracts,  which  are 
such  as  are  voluntarily  made  by  the  parties  thereto, 
and  implied  contracts,  which  though  not  expressly 
made  by  the  parties,  are  made  by  the  law  where  It, 
enforcing  a  sound  morality  and  a  wise  public  policy, 
acting  upon  principles  of  equity  and  justice,  imposes 
upon  a  party  an  obligation  to  pay  a  debt  or  discharge 
a  duty.  After  the  recovery  of  this  judgment,  whether 
it  was  recovered  for  a  tort  or  upon  contract,  the  re- 
covery became  a  debt  which  the  defendant  was  under 
obligation  to  pay,  and  the  law  implied  a  promise  or 
contract  on  his  part  to  pay  It.  The  previous  cause  of 
action,  whatever  It  was,  became  merged  In  the  judg- 
ment. Besley  V.  Palmer,  IHlll,  482;  Qoodrlch  v.  Dun- 
bar, 17  Barb.  644;  McButt  v.  Hlrsch,  4  Abb.  Pr.  441; 
Mallory  v.  Leach,  14  Id.  449;  Clark  v.  Bowling,  3  N.Y. 
216,  227;  Suydam  v.  Barber,  18  id.  468;  Dock  Co.  v. 
Mayor,  etc.,  63  id.  64;  Freem.  Judgm.,  SS  216,  217. 
This  is  not  therefore  an  action  ex  delicto^  but  ex 
contractu^  and  the  plaintiff  was  entitled  to  such  reme- 
dies only  as  are  authorized  in  actions  upon  contracts. 
If  the  Texas  judgment  had  been  for  tort,  and  the  de- 
fendant had  been  a  natural  person  upon  any  judgment 
recovered  in  this  action,  an  execution  could  not  have 
been  Issued  against  the  person  of  the  defendant.  We 
find  nothing  In  the  letter  of  the  statute  or  in  the  pol- 
icy upon  which  it  is  fbunded  which  requires  us  to  hold 
that  the  plaintiff  is  not  entitled  to  an  attachment  in 
this  case,  aud  we  find  no  authority  sustaining  the 
contention  of  the  defendant.  There  are  authorities 
which  hold  that  judgments,  for  some  purposes,  are 
not  contracts,  but  there  is  no  authority  that  they  are 
never  to  be  treated  as  contracts,  and  all  of  them  rec- 
ognize the  implied  obligation  of  every  judgment- 
debtor  to  pay  the  judgment,  and  that  for  the  purpose 
of  actions  and  remedies  upon  them,  they  are  to  be 
treated  as  contracts.  O'Brien  v.  roung,^95N.  Y.^; 
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Chase  ▼.  Curtis,  113  U.  8.  462.  Iti  a  snit  upon  a  biud- 
Ing  Jadgment,  whether  foreign  or  domestio,  the  plaiu- 
tiff  must  therefore  be  entitled  to  the  same  provisional 
remedies  to  whioh  he  would  be  entitled  in  an  action 
upon  a  contract,  express  or  implied.  If  the  plaintiff's 
original  cause  of  action  was  for  a  tort,  it  was  merged 
in  the  judgment,  and  the  plaintiff  could  not  there- 
after sue  in  this  State  for  the  tort:  but  even  if  he 
oould,  there  is  no  authority  holding  that  he  was 
obliged  to,  and  that  he  oould  not  take  his  remedy  in 
this  State  upon  the  judgment  treating  the  tort  as 
merged  therein.  Jan.  24, 1888.  ChUtc^Percha  A  Rub- 
ber Manufacturing  Co.  v.  City  of  Houston,  Opinion 
by  Earl,  J. 

CONSTITUTIONAIi  IJkW— TITIiBS  OF  IJLWS— OBJECTS 
KMBRACED—DUB  PROCESS  OF  liAW— CONCLUSIVB  EF- 
FECT OF  TAX  DEED— HIGHWAYS— TAXATION— lilABIIi- 
ITT  OF  NON-RESIDENT  LANDS— SALE— PROCEEDINGS— 
REPEAL  OF  STATUTE— TAX  TITLE— VALIDITY— PRE- 
SITXPTION  FROM  LAPSE  OF  TIME— ASSESSMENT— ENTRY 
OF— OMISSION  OF  DOLLAR  SIGN— DATE  OF  WARRANT- 
NUMBER  OF  DISTRICT.— (1)  The  New  York  act  of  1882, 
chap.  287,  entitled  *'An  act  to  amend  chapter  229  of 
the  Laws  of  1879,  entitled  'An  act  in  reference  to  the 
collection  of  taxes,'  "  in  certain  counties,  and  making 
under  certaip  circumstances  the  conveyance  of  the 
comptroller  and  treasurer  of  the  lauds  in  the  said 
counties  conclusive  evidence  of  title,  is  not  in  viola- 
tion of  the  Constitution  of  New  York,  art.  3,  §  16, 
which  provides  that  '*  no  local  bill  shall  embrace  more 
than  one  subject,  and  that  shall  be  embraced  in  its 
title.**  (2)  Nor  in  violation  of  the  Constitu- 
tion of  New  York,  art.  1,  S  6,  which  pro- 
vides that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law.  (3)  The  Laws 
ofNew  York  of  1836,  chap.  154,  fi  1,  providing  that 
'*  the  real  property  of  non-resident  owners,  improved 
or  occupied  by  a  servant  or  agent,  shall  be  subject  to 
assessment  of  highway  labor,  and  at  the  same  race  as 
real  property  of  resident  owners,**  does  not  exempt 
from  such  tax  non-resident  lands  not  so  occupied, 
nor  does  it  repeal  section  19,  part  1,  title  1,  chapter  13, 
article  2,  which  made  all  not-resident  lauds  pierced 
by  or  adjacent  to  a  road  assessable  for  highway  labor. 
(4)  The  New  York  act  of  April  10, 1850.  repealed  Re- 
vised Statutes,  pt.  1,  tit.  3,  chap.  13,  arts.  2,  3,  relating 
to  the  assessment  and  collection  of  taxes,  but  with  the 
proviso  that  such  repeal  should  not  affect '*  any  tax 
levied  or  assessed  prior  to  the  year  1849,  nor  any  pro- 
ceeding for  the  collection  thereof  by  a  sale  of  the 
lands  taxed  or  otherwise,**  and  changed  the  proceed- 
ings for  the  collection  of  non-resident  taxes  by  taking 
from  the  comptroller  the  authority  to  make  the  sale, 
and  giving  it  to  the  treasurer.  JEfeZd,  that  a  sale  made 
by  the  treasurer  in  1852,  pursuant  to  the  act  of  1850, 
for  taxes  levied  in  1849,  but  returned  to  the  comp- 
troller before  April  10,  1850,  was  valid.  (5)  In  an  ac- 
tion of  ejectment,  plaintiff  contested  defendant*s 
title,  whioh  was  acquired  at  a  tax  sale  in  1852,  for  the 
reasons  (1)  that  the  assessors  did  not  sign  the  judg- 
ment roll  as  required  by  statute,  though  they  did  sign 
the  certificate  attached  thereto ;  (2)  that  in  that  part 
of  the  certificate  which  relates  to  the  mode  of  valua- 
tion the  words  ** solvent  creditor**  appeared,  instead 
of  ** solvent  debtor;  '*  (3)  that  the  assessment  was  not 
verified  at  the  proper  time ;  (4)  that  the  treasurer's 
notice  of  the  tax  sale  was  not  delivered  to  the 
printer  until  after  the  time  provided  by  law,  though 
otherwise  sulBclent.  Held,  that  these  defects  were 
not  jurisdictional,  and  were  cured  by  the  New  York 
act  of  1882,  chap.  287,  whioh  provides  that  when  fifteen 
years  have  elapsed  since  such  sale  of  unoccupied  and 
unimproved  lands  belonging  to  a  non-resident,  the 
sale  and  all  proceedings  shall  be  deemed  to   have 


been  regular.  (6)  The  Revised  Statutes  of  New  York, 
pt.  1,  tit.  2,  chap.  13,  art.  3,  9  33,  provides  that  the 
county  board  shall  set  down  in  the  assessment  roll, 
opposite  the  valuations  of  real  and  personal  estate, 
'*  the  respective  sums,  in  dollars  and  cents,  to  be  paid 
as  tax  thereon.**  Hdd,  that  a  tax  set  down  in  the 
proper  column,  but  without  the  dollar  sign,  was  not 
for  that  reason  invalid.  (7)  The  Revised  Statutes  of 
New  York  do  not  require  that  the  date  of  the  com- 
missioner*B  warrant  or  the  number  of  the  road-district 
shall  appear  upon  the  assessment  roll,  to  make  a  high- 
way tax  valid.  Ensign  v.  Barse,  14  N.  £.  Rep.  400, 
followed.  Jan.  24, 1888.  Ensign  v.  Barse.  Opinion  by 
Finch,  J. 

Contract— BUiu>ER*s— AGREEMENT  to  submit  to 
ARBITRATION— PIJBADING.— A  failure  to  Comply  with 
a  clause  in  a  builder's  contract  providing  that  any 
dispute  as  to  the  true  meaning  of  the  drawings  or 
specifications  shall  be  decided  by  an  architect,  and 
as  to  the  true  value  of  extra  work  by  arbitrators.  Is  no 
defense  to  an  action  for  services  rendered  nnder  such 
contract,  where  there  are  no  allegations  In  the  an- 
swer setting  up  such  f  ailure«  that  there  was  such  a  dis- 
pute, or  that  defendant  ever  offered,  or  plaintiff  re- 
fused, to  submit  such  matters  as  provided  for.  Feb. 
10,  1888.    Johnston  v.  Varian.    Opinion  by  Earl.  J. 

FOR  ERECTING  PUBLIC  BUIIiDINGS— CHANGES 


IN  SPECIFICATIONS— LIABUJTT  OF  STATE— WAIVER 
OF  OBJECTION  TO  CHANGE  —  REFUSAL  BY  STATE 
TO    COMPLETE    CONTRACT  —  DAMAGES  —  INTEREST.— 

(1)  In  pursuance  of  Acts  of  New  York  of  1870,  chap. 
378,  appropriating  money  for  the  erection  of  an  asy- 
lum, plans  and  specifications  were  made  for  the  con- 
struction of  the  buildings,  which  provided  that  the 
exterior  facings  of  the  walls  of  all  these  buildings 
should  be  of  sandstone;  and  the  claimants,  being  the 
lowest  bidders,  were  awarded  the  contract  for  fur- 
nishing the  stone  required  for  the  construction,  ac- 
cording to  the  plans  and  Bpecifications.  Afterward 
the  managers  advertised  for  bids  for  cutting  the  stone 
to  be  furnished,  and  the  claimants  were  awarded  this 
contract,  field,  that  these  contracts  had  not  the 
same  subject-matter,  and  were  not  contemporaneous, 
and  a  clause  in  the  latter  reserving  the  right  to  make 
changes  In  plans  and  specifications  did  not  debar  the 
claimants  from  recovering  damages  for  a  change' from 
sandstone  facings  to  brick  with  sandstone  trimmings. 

(2)  A  resolution  of  the  managers  was  subsequently 
made  changing  the  plan  from  sandstone  to  brick  with 
sandstone  trimmings,  and  the  claimants  continued  to 
furnish  and  out  sandstone  after  such  change,  and  re- 
ceived pay  therefor  In  full  under  the  contracts.  Held, 
that  this  was  no  waiver  of  their  claim  to  damages,  by 
reason  of  such  change  arising  out  of  the  breach  of 
first  contract.  (3)  In  the  first  contract  no  time  was 
specified  when  the  work  was  to  be  done,  but  in  the 
contract  for  cutting  the  stone  it  was  specified  that 
the  work  was  to  be  commenced  at  once  and  prose- 
cuted diligently  to  Its  completion.  After  part  of  the 
work  had  been  done,  the  board  of  managers,  by  a  reso- 
lution, agreed  to  discontinue  work,  and  ordered  the 
contractors  to  remove  the  stone.  Heldy  that  the  con- 
tractors could  recover  damages  for  the  refusal  to  com- 
plete the  contract,  without  further  tender  of  perform- 
ance. (4)  In  estimating  damages  for  breach  of  a  con- 
tract to  furnish  and  cut  sandstone  for  a  public  build- 
ing which  it  would  take  years  to  complete.  It  Is  proper 
to  consider  the  distance  the  stone  had  to  be  trans- 
ported, the  capital,  machinery  and  implements  to  be 
supplied  and  kept  for  the  performance,  and  the  con- 
tingencies and  accidents  to  vary  results,  as  well  as  the 
time  at  the  disposal  of  the  claimant  after  refusal  by 
the  State  to  permit  hla»  to  complete  it,  which  could 
be  used  In  other  work,  thereby  le^enlng  his  damages. 
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(5)  A  olatm  against  the  State  for  damages  for  bresoh 
of  a  contraet  to  farniih  stone  for  the  ooustruotiou  of 
apablto  ballding  not  completed  Is  an  unliquidated 
olalm,  and  Interest  cannot  legally  be  allowed  therecn. 
Feb.  28, 1888.  MGMaat^rv.State.  Opinion  by  Barl,  J. 
Danforth,  J.,  dissenting. 

CBIKINAIi    LAW— EVIOElfCS  ^  PBOOF   OF  ANOTHER 

GBXiUB.— Upon  a  trial  for  murder,  committed  in  con- 
nection with  burglary,  defendant  was  asked,  on  cross- 
examination,  if  he  had  entered  at  night  a  certain 
house,  and  had  run  off  when  discovered.  He  denied 
this,  and  swore  on  redirect  examination  that  he  had 
never  entered  any  man's  house  in  the  night-time  with 
intent  to  steal.  fieZd,  error  to  allow  evidence  to  con- 
tradict these  statements,  the  evidence  on  cross-exam- 
ination being  collateral  to  the  Issue,  and  the  evidence 
on  redirect  having  been  rendered  competent  by  the 
course  of  the  cross-examination.  It  Is  familiar  law 
that  the  people  were  bound  by  his  answers  given  upon 
such  cross-examination,  and  that  they  could  not  af- 
terward call  witnesses  to  contradict  him  In  reference 
to  such  answers.  Stokes  v.  People,  53  K.  T.  164;  People 
V.  Ware,  29  Hun,  478,  affirmed,  92  N.  T.  668.  Nor  was  It 
admissible,  in  rebuttal  of  the  defendant's  evidence 
given  on  his  re-examination,  that  he  had  never  entered 
any  man's  house  In  the  night-time  for  the  purpose  of 
stealing.  That  evidence  was  rendered  competent  by 
the  course  of  his  cross-examination,  and  did  not  lay 
the  foundation  for  proof  of  the  crime  committed  at 
Mohring's  house.  It  was  not  competent  for  the  pur- 
pose of  showing  that  the  defendant  was  a  bnr^r,  and 
addicted  to  the  crime  of  burglary.  It  is  never  com- 
petent, upon  a  criminal  trial,  to  show  that  the  defend- 
ant was  guilty  of  an  independent  crime  not  connected 
with  or  leading  up  to  the  crime  for  which  he  Is  on 
trial,  except  for  the  purpose  of  showing  motive,  inter- 
est of  guilty  knowledge ;  and  this  evidence  was  not 
proper  or  competent  for  that  purpose.  People  v. 
Sharp,  recently  decided.  Nor  was  it  competent  in  re- 
buttal of  evidence  introduced  by  the  defendant  on  his 
own  behalf  as  to  his  good  character.  It  is  never  proper 
for  the  purpose  of  Impeaching  the  character  of  a  party 
or  a  witness  to  call  witnesses  to  prove  specific  acts  of 
dishonesty,  immorality  or  crime.  If  the  people  de- 
sired to  prove  that  the  defendant's  character  was  bad, 
the  only  course  open  to  them  was  to  call  witnesses 
who  were  acquainted  with  his  character.  Com.  v. 
O'Brien,  119  Mass.  842;  Troup  v.  Sherwood,  8  Johns. 
Ch.  668;  Wehrkamp  v.  WiUett,  4  Abb.  Dec.  548; 
Bakeman  v.  Rose,  18  Wend.  146;  People  v.  Rector,  19 
id.  569;  Coming  V.  Ck>rning,  6  N.  T.  97;  Rathbun  v. 
Ross,  46  Barb.  127;  1  Greenl.  Ev.,  fi  461.  Such  error 
will  necessitate  a  new  trial  when  the  evidence  connect- 
ingthe  prisoner  with  the  crime  charged  in  the  indict- 
ment is  entirely  circumstantial,  and  the  conviction  is 
of  murder  in  the  first  degree.  Feb.  7, 1888.  PeopU 
V.  OremwaiL    Opinion  by  Earl,  J. 

RSPBAL  —  REVIEW  OP  VACTS  —  STATUTES 

— AMENDMENT.—  Laws  of  New  York  of  1887,  chap. 
493  (amending  the  Code  of  Criminal  Procedure, 
$  528,  so  as  to  vest  in  the  Court  of  Appeals  the  same 
jurisdiction  to  review  the  facts  as  the  Supreme 
Court),  provides  In  section  8  that  the  amendment 
"shall  not  affect  any  appeal  taken  to  and  pending  in 
the  Supreme  Court  or  Court  of  Appeals  at  the  time 
this  act  shall  become  a  law."  Held,  that  In  a  case  in 
which  an  appeal  had  been  taken  to  the  Supreme  Court 
before  the  enactment  of  the  law,  but  appealed  to  the 
Court  of  Appeals  after  the  enactment,  the  Court  of 
Appeals  would  review  the  facts.  (2)  On  a  trial  for 
murder  there  was  evidence  that  defendant  was  of  a 
jealous,  nervous  and  angry  disposition ;  that  on  the 
night  of  the  murder  he  was  awakened  by  whisperings 
in  a  room  below,  and  going  down,  he  saw  his  fiancee, 


in  her  night-dress,  in  close  proximity  to  the  deceasedf 
whom  he  suspected  of  being  a  lover;  that  defendant 
returned  to  his  room  for  his  revolver,  as  It  appears, 
and  walked  Into  the  room,  and  made  some  casual  re- 
mark to  the  deceased,  and  mildly  remonstrated  with 
the  girl;  that  defendant  then  passed  around  the  de* 
ceased  to  one  side,  placed  the  pistol  close  to  his  head, 
when  his  attention  was  diverted,  and  fired  the  fatal 
shot.  Held,  that  the  jury  properly  found  a  verdict  of 
murder  In  the  first  degree.  Feb.  28, 1888.  People  v. 
Brunt.    Opinion  by  Finch,  J. 

Eminent  domain— public  use—railroad  com- 
panies—right TO  exercise  power.— Petitioner  was 
incorporated  under  the  New  York  "  General  Railroad 
Act"  of  1860,  and  the  articles  of  incorporation  de- 
clared it  to  be  organized  for  the  purpose  of  oonstmot- 
Ing  and  operating  a  railway  for  "  public  use."  The 
proposed  road  did  not  connect  with  a  highway,  and 
could  only  be  reached  by  passing  over  State  or  pri- 
vate lands.  There  could  t>e  no  habitations  along  and 
no  freight  traffic  over  the  road.  Its  sole  business  was 
to  convey  sight-seers  to  points  of  interest  along  the 
Niagara  river,  and  its  season  of  operations  was  con- 
fined to  four  mouths  in  the  year.  Held,  that  petl* 
tioner  was  not  a  railroad  corporation  contemplated  by 
the  act,  and  there  was  no  such  "  public  use  "  as  Justi- 
fied the  exercise  of  the  right  of  eminent  domain  in  its 
behalf.  What  is  a  public  use  is  incapable  of  exact 
definition.  The  expressions  '* public  interest"  and 
*'  public  use  "  are  not  synonymous.  The  establish- 
ment of  furnaces,  mills  and  manufactures,  the  build- 
ing of  churches  and  hotels,  and  other  similar  enters 
prises,  are  more  or  less  matters  of  public  concern,  and 
promote,  in  a  general  sense,  the  public  welfare.  But 
they  lie  without  the  domain  of  public  uses  for  which 
private  ownership  may  be  displaced  by  compulsory 
proceedings.  The  ground  upon  which  private  prop- 
erty may  be  taken  for  railroad  uses,  without  the  con- 
sent of  the  owner,  is  primarily  that  railroads  are  high- 
ways furnishing  means  of  communication  between 
different  points,  promoting  traffic  and  commerce,  fa- 
cilitating exchanges;  in  a  word,  they  are  improved 
ways.  In  every  form  of  government  the  duty  of  pro- 
viding public  ways  is  acknowledged  to  be  a  publie 
duty.  In  this  State  the  duty  of  laying  out  and  main- 
taining highways  has  in  the  main  l>een  performed  di- 
rectly by  the  State  or  by  local  authorities ;  but  from 
an  early  day  the  Legislature  has  from  time  to  time 
delegated  to  turnpike  corporations  the  right  and  duty 
to  maintain  public  roads  in  localities,  and  canal  com- 
panies have  been  organized  with  powers  of  eminent 
domain.  It  would  be  Impracticable  and  contrary 
to  our  usages,  for  the  State  to  enter  upon  the  business 
of  constructing  and  operating  railroads,  and  in  anal- 
ogy to  the  delegation  of  the  power  of  eminent  domain 
to  turnpike  and  canal  companies,  it  wisely  delegates  to 
corporate  bodies  the  right  to  construct  and  maintain 
railroads  as  public  ways  for  the  transportation  of 
freight  and  passengers,  and  as  incident  thereto  the 
right  to  take  private  property  under  the  power  of 
eminent  domain  on  making  compensation.  In  con- 
sidering the  question  what  is  a  public  use  for  which 
private  property  may  be  taken  in  invUum,  Judge 
Cooley  (Const.  Lim.  669)  remarks :  *'  That  can  only  be 
considered  such  when  the  government  Is  supplying  Its 
own  needs,  or  is  furnishing  fitcilities  for  its  citizens  In 
regard  to  these  matter  of  public  necessity,  which  on 
account  of  their  peculiar  character,  and  the  difficulty 
—  perhaps  impossibility  — of  making  provision  for 
them  otherwise,  it  is  alike  proper,  useful  and  needful 
for  the  public  to  provide.^*  Whatever  rule,  founded 
on  the  adjudged  cases,  may  be  formulated  on  this 
subject,  it  cannot,  we  think,  be  framed  so  as  to  in- 
clude the  present  case.  The  fact  that  the  road  of  the 
petitioner  may  enable  the  portion  of  tke^publio  whc^ 
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visit  Niagara  Falls  more  easily  or  more  fally  to 
gratify  their  ourlosity,  or  tliat  the  road  will  be  pablio 
in  the  sense  that  all  who  desire  will  t>e  entitled  to  be 
carried  apou  it,  is  not  suflSoient,  we  thinic,  in  view  of 
the  other  ueoessary  limitations,  to  make  the  enter- 
prise  a  public  one,  so  as  to  justify  condemnation  pro- 
ceedings. The  case  does  not,  we  think,  differ  In  prin- 
ciple from  an  attempt  on  the  part  of  a  private  corpo- 
ration, under  color  of  an  act  of  the  Legislature,  to 
condemn  lands  for  an  inclined  railway,  or  for  a  circu- 
lar railway,  or  for  an  observatory,  to  promote  the  en- 
joyment or  comfort  of  those  who  may  visit  the 
Falls.  The  State  has  under  recent  legislation  taken 
lands  for  a  park  or  public  place  at  Niagara  Falls.  The 
taking  of  lauds  by  municipalities  for  public  parks  Is 
recognized  as  a  taking  for  public  use.  Commissioners 
V.Armstrong,  45  N.  T.  234;  In  re  Mayor,  etc.,  90  id. 
509.  They  contribute  to  the  health  and  enjoyment  of 
the  people,  and  are  laid  out  with  drives  and  ways  for 
public  use.  Nahant  Road,  11  Allen,  580,  and  Mount 
Washington  Road,  85  N.  H.  134,  were  justified  on  the 
ground  that  they  were  public  highways  in  the  ordi- 
nary sense,  although  primarily  intended  as  pleasure 
drives.  It  is,  as  we  have  said,  difficult  to  make  an  ex- 
act definition  of  a  public  use.  It  is  easier  to  define  by 
negation  than  by  affirmation.  We  are  conscious  of 
the  serious  responsibility  which  the  court  assumes  in 
nndertaking  to  declare  that  not  to  be  a  public  use 
which  the  Legislature  has  declared  to  be  such.  The  val- 
idity of  an  act  of  the  Legislature  is  not  to  be  assailed 
for  light  reason.  It  is  especially  necessary  that  the 
question  of  what  constitutes  a  public  use  should  not 
be  dealt  with  in  a  critical  or  illiberal  spirit,  or  made  to 
depend  upon  a  close  construction  adverse  to  the  pub- 
lic ;  but  having  these  considerations  in  mind,  we  are 
nevertheless  constrained  to  conclude  that  the  enter- 
prise in  question  is  essentially  private,  and  not  public, 
and  that  private  property  cannot  be  taken  against  the 
will  of  the  owners  for  the  construction  of  the  road  of 
the  petitioner.  Feb.  28, 1888.  In  re  Niagara  Fdlla  <fc 
W.  Ry.  Co.    Opinion  by  Andrews,  J. 

EXBOITTOBS   AND    ADMIKISTRATORS— ACTIONS    BY— 
SXAGTION  OF  BOND—IUJ^ALITT  OF.— <1)  A  Complaint 

by  execntors  stated  that  upon  a  settlement  with  their 
tef tator*!  former  partners  the  latter  wrongfully  ex- 
acted from  them  a  bond  with  surety,  conditioned  upon 
their  keeping  secret  all  the  affjairs  of  the  late  firm ; 
that  they  deposited  with  the  surety  money  belonging 
to  their  testator's  estate  to  secure  him  from  loss;  and 
that  the  bond  was  given  without  consideration,  and 
for  the  purpose  of  concealing  unlawful  acts.  Plain- 
tiilii  prayed  for  a  return  of  the  money  and  cancella- 
tion of  the  bond.  Held^  that  the  complaint  stated  a 
good  cause  of  action,  the  plaintifb'  personal  complic- 
ity In  the  wrong  not  barring  a  suit  brought  solely  for 
the  benefit  of  the  trust  fund.  (2)  Such  a  complaint 
does  not  improperly  join  two  causes  of  action,  the  ob- 
ject sought  being  the  restoration  of  the  money  to  the 
trust  fund,  and  the  cancellation  of  the  bond  being 
merely  a  necessary  Incident  thereto.  Feb.  7,  1888. 
Zimmerman  v.  Kinkel    Opinion  by  Danforth,  J. 

MaRBIAOV— CONTBYANGS    BY    MABBIBD    WOMAN— 

DIVORCE  FROM  BSD  AND  BOARD.— A  decree  in  divorce 
from  bed  and  board  divested  the  husband  of  all  in- 
terest in  or  control  over  the  wife's  person  and  estate. 
Subsequently  she,  as  a  feme  sole,  during  the  hus- 
band's life,  executed  a  deed  to  the  land  in  contro- 
versy, but  the  acknowledgment  did  not  state  that  the 
grantor  was  examined  apart  from  her  husband,  and 
that  she  executed  the  deed  without  his  compulsion. 
Held^  that  however  irregular  the  decree  was  which 
released  her  person  and  property  from  her  husband's 
control,  the  court  having  jurisdiction,  it  was  not  void, 
and  that  it  could  not  be  attacked  collaterally  In  an  at- 


tempt to  avoid  the  deed,  by  a  stranger  to  the  title, 
for  lack  of  such  statement  In  the  acknowledgment. 
Under  such  circumstances  it  would  have  been  quite 
an  idle,  useless  ceremony  to  require  a  private  exami- 
nation of  Mrs.  Pool,  and  an  acknowledgment  that  she 
executed  the  deed  freely,  and  without  any  fear  or 
compulsion  of  her  husband.  It  Is  a  fundamental  rule 
that  statutes  should  be  so  construed  as  to  give  effect 
to  the  purpose  of  the  law-makers.  Statutes  framed 
in  general  terms  frequently  embrace  things  which  are 
not  within  the  intent  of  the  law-makers,  and  some- 
times things  within  such  intent  are  not  within  the 
letter.  Hence  in  construing  statutes  it  has  fre- 
quently been  held  that  a  thing  which  Is  within  the 
letter  of  a  statute  is  not  within  the  statute  unless  It 
be  within  the  intent  of  the  law-makers.  People  v. 
Insurance  Co.,  15  Johns.  858;  Jackson  v.  Collins,  8 
Cow.  89;  Railway  Co.  v.  Roach,  80  N.  Y.  889.  We  are 
therefore  of  opinion  that  in  consequence  of  the  de- 
cree separating  Mrs.  Pool  from  her  husband,  she  was 
taken  out  of  the  operation  of  the  statute  al>ove  re- 
ferred to,  and  that  she  could  acknowledge  a  deed  con- 
veying her  real  estate  as  if  she  were  unmarried.  The 
reason  of  the  statute  ceased  to  apply  to  her,  and  while 
she  was  still  a  married  woman,  and  within  its  letter, 
she  ceased  to  be  a  married  woman  within  its  spirit 
and  meaning.  Feb.  28,  1888.  DelaJUld  v.  Brady. 
Opinion  by  Earl,  J. 

NxOIilGBNCB— DRTVINO  OVBR  CHI1«D  IN  BTBBBT— 
CONTRIBUTORY   NBOLIOBNGB.— (1)    A    Cbild,    UOt   yet 

seven  years  old,  crossing  a  street,  not  at  the  cross- 
walk, was  injured  by  collision  with  a  horse  and  wagon 
driven  by  defendant's  servant,  who  was  looking  back 
talking  to  a  fellow-servant  behind.  He  was  driving 
on  a  jog-trot  up  grade,  and  if  he  had  been  looking 
could  have  prevented  the  injury.  Held,  that  the  dri- 
ver was  negligent.  (2)  In  an  action  for  injuries  re- 
ceived by  a  child  by  being  run  over  by  a  wagon  while 
crossing  a  street,  where  the  child,  in  response  to  lead- 
ing questions,  testified  that  he  had  always  before 
waited  if  he  saw  a  wagon  till  it  passed,  but  on  this  oc- 
casion did  not  think  of  it,  but  looked  straight  ahead, 
when  crossing  the  street,  instructions  assuming  that 
the  child  had  used  no  vigilance  were  properly  refused. 
Feb.  10, 1888.  Moehus  v.  Hermann,  Opinion  by  Dan- 
forth, J. 

ReUOIOUS    SOCIBTIBS— nuns  —  INDIYIDUAIi   PBOP- 

BRTY  RiOHTS.— In  an  action  by  a  member  of  a  society 
of  nuns  to  recover  property  left  her  by  the  will  of  her 
grandfather,  and  which  his  executor  had  transferred 
to  other  persons,  she  testified  in  her  deposition  that 
the  members  of  the  society  held  evety  thing  in  com- 
mon ;  that  whatever  property  they  had,  after  taking 
the  vows,  belonged  to  the  society ;  and  that  the  regu- 
lations of  the  order  were  printed.  Held,  that  the  tes- 
timony was  properly  excluded,  because  it  did  not 
prove  that  the  plaintiff  had  parted  with  her  property, 
and  that  It  was  moreover  secondary  evidence.  Feb. 
28, 1888.    WhiU  v.  Price.    Opinion  by  Danforth,  J. 

Water  and  watbb-ooubsbb— underobound  cub- 
bents— diversion.— The  waters  from  a  spring  situ- 
ated on  defendant's  land,  about  120  feet  from  the 
plaintiff's  line,  had  been  for  many  years  conducted  to 
a  trough.  It  was  shown  by  experiment  that  the  waste 
water  from  the  trough  disappeared  into  the  ground, 
but  about  100  feet  from  the  trough,  and  near  plain- 
tiff's line,  appeared  on  the  surface,  sometimes  seen  to 
be  In  motion  toward  asluice,  under  the  fence  dividing 
defendant's  land  from  plaintiff's,  where  it  then  disap- 
peared, and  came  again  to  the  surface  about  twenty 
feet  on  plaintiffs  side  of  the  line,  forming  a  spring  or 
reservoir.  The  defendant  diverted  the  water  from  his 
spring  for  domestic  purposes,  and  thus,  as  it  was 
claimed,  intercepted  the  supply  of^lain tiffs  springer 
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reservoir.  Held  that  these  were  but  subsurface  cur- 
rents or  percolations,  with  no  well-known  chauuel, 
and  that  defendant  was  not  liable  for  the  diversion  of 
the  water  of  his  spring.  No  stream  or  water*course 
ran  from  the  spring.  The  source  from  which  it  came, 
and  the  flow  of  its  waste  or  surplus,  were  alike  under- 
ground, concealed,  and  matters  of  speculation  and  un- 
certainty. Such  a  spring  belongs  to  the  owner  of  the 
land.  It  is  as  much  his  as  the  earth  or  minerals  be- 
neath the  surface,  and  none  of  the  rules  relating  to 
water-courses,  and  their  diversion  apply.  Broad  bent 
V.  Ramsbotham,  84  Eng.  Law  k  Eq.  558;  Rawstron  v. 
Taylor,  88  id.  485;  Delhi  v.  Youmans,  45  N.  Y.  868; 
Goodale  v.  Tuttle,  29  id.  466;  Ellis  ▼.  Duncan,  21 
Barb.  284;  Barkley  &  WUcox.  86  N.  Y.  147.  The  only 
exception  established  by  the  authorities  is  that  of  cer- 
tain underground  streams  or  rivers  which  are  known 
anC  notorious,  and  flow  in  a  natural  channel  between 
defined  banks.  A  few  such  exceptions  are  admitted 
to  exist,  and  others  may  occur.  But  outside  of  these, 
subsurface  currents  or  percolations  are  not  governed 
by  the  rules  and  regulations  respecting  the  use  and 
diversion  of  water-courses,  and  they  may  be  inter- 
cepted or  diverted  by  the  owner  of  the  land  for  any 
purpose  of  his  own.  The  case  first  above  cited  resem- 
bled the  present  one  in  the  feature  that  the  action  was 
to  prevent  the  Interception  and  diversion  of  certain 
sources  of  supply  reaching  a  water-course  known  as 
**  Longwood  Brook."  One  of  these  was  a  swamp  or 
wet  piece  of  ground  which  the  opinion  describes  as 
**  merely  like  a  spring,  so  to  speak,  fixed  on  the  side  of 
a  hill;**  and  of  the  subterranean  courses  communi- 
cating with  the  swamp,  which  certainly  existed,  it 
was  deemed  a  sufficient  answer  that  they  were  *^  not 
traceable  so  as  to  show  the  water  passing  along  them 
ever  reaching  Longwood  Brook.**  Another  source  of 
supply  was  described  as  a  stream  welling  out  of  the 
ground  at  a  depth  of  about  two  feet,  which  flowed 
into  a  receiving  basin,  three  feet  square,  used  as  a 
watering  place.  In  those  respects  it  resembled  the 
spring  in  the  present  case ;  but  unlike  that,  the  sur- 
plus and  waste,  instead  of  disappearing  in  the  ground, 
followed  ditches  and  depressions  in  the  surface  until 
it  reached  the  brook.  Both  supply  sources  were  inter- 
cepted and  diverted,  and  a  right  of  action  therefor 
denied— as  to  the  first,  on  the  ground  that  the  subter- 
ranean currents  were  concealed,  and  not  traceable ; 
and  the  second,  upon  the  distinct  proposition  that  the 
owner  might  intercept  or  stop  them  before  they 
reached  a  natural  water-course.  In  Village  of  Delhi 
V.  Youmans,  supra,  it  was  said  that  the  owner  of  land 
might  lawfully  Intercept  percolations  or  under- 
ground currents.  The  reasons  and  justification  of  the 
doctrine  are  well  stated  in  Acton  y.  Blundell,  12 
Mees.  &  W.  824.  They  are,  that  as  the  water  does  not 
flow  openly  in  the  sight  of  the  owner  of  the  soil  un- 
der which  it  passes,  there  Is  no  ground  for  implying 
consent  or  agreement  between  the  adjoining  proprie- 
tors, which  is  one  of  the  foundations  on  which  the 
law  of  surface  streams  is  built ;  that  a  different  rule 
would  enable  a  lower  proprietor  to  prevent  the  upper 
owner  from  using  the  water  in  his  own  soil,  and  ex- 
pose him  to  loss  and  danger  in  making  improvements 
on  his  own  land ;  and  a  further  reason  Is  found  In  the 
indeflnite  nature  of  the  right  claimed,  and  the  great 
extent  of  obligation  which  would  be  incurred.  Tbe 
law  in  other  States  is  in  accordance  with  the  views 
here  expressed.  Haldeman  ▼.  Bruokhart,  45  Penn.  St. 
514;  Greenleaf  V.  Francis,  18  Pick.  117;  Frazier  v. 
Brown,  12  Ohio  St.  294;  Chatfield  v.  Wilson,  28  Vt. 
49;  Roath  v.  Drisooll,  20  Ck>nn.  688.  And  the  rule  is 
strongly  stated  in  Angell  on  Water-Courses,  chap.  4, 
$114,  as  being  that  ''the  owner  of  land  on  which  a 
spring  issues  from  the  earth  has  a  perfect  right  to  it 
against  all  the  world  except  those  through  whose  land 


it  uomes;  and' has  a  right  to  it  even  as  against  them 
until  it  comes  in  conflict  with  their  enjoyment  of 
their  own  property."  The  proposition,  while  very 
broadly  stated,  and  somewhat  open  to  criticism,  em- 
bodies the  substance  of  the  prevailing  doctrine  as  to 
the  right  of  the  owner  to  intercept  and  divert  under- 
ground currents  and  percolations  for  his  own  uses, 
without  responsibility  to  a  lower  proprietor.  Feb.  28, 
1888.    Bloodgood  v.  Ayers.    Opinion  by  Finch,  J. 


ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS. 

Carriers— NBGiiiOENCB—PAssENGEBs  on  fbsioht 
TRAIN.— The  plaintiff,  a  passenger  on  a  freight  train, 
while  standing  up  in  a  caboose  was  thrown  down 
owing  to  a  sudden  movement  of  the  train  and  a  bone 
of  his  thigh  was  fractured.  The  evidence  showed  that 
the  plaintiff  knew  of  the  jerks  Incident  to  freight 
trains ;  that  there  was  a  seat  at  his  disposal ;  that 
there  had  been  frequent  jerks  during  the  journey,  such 
as  are  usual  in  freight  trains,  and  other  passengers 
had  kept  their  seats  in  consequence.  Held,  that  the 
plaintiff  was  guilty  of  contributory  negligence  in 
standing  up.  A  caboose  attached  to  a  freight  train 
does  not  furnish  all  the  appliances  and  conveniences 
for  the  safety  and  comfort  of  passengers  that  are  pro- 
vided for  passenger  trains ;  and  while  It  Is  the  duty  of 
the  company  carrying  passengers  on  such  a  train  to 
exercise  every  reasonable  care,  and  take  every  precau- 
tion against  Injury  or  danger  to  the  life  of  such  pas- 
sengers which  the  appliances  for  that  mode  of  trans- 
portation will  admit  of,  it  is  also  the  duty  of  the  pas- 
senger who  travels  on  such  a  train,  with  full  knowl- 
edge of  the  Increased  risk  incidental  thereto,  to  be 
correspondingly  careful  in  guarding  against  injury  by 
reason  of  the  risk  Incidental  to  such  mode  of  traveL 
An  act  may  be  negligent  or  not  according  to  the 
attendant  circumstances.  An  act  on  a  regular  pas- 
senger train,  with  air-brakes  and  other  appliances  to 
secure  smooth  and  comfortable  as  well  as  safer  travel, 
may  not  be  at  all  negligent  in  the  passenger;  while 
the  same  act  on  a  **  caboose'*  attached  to  a  freight 
train  might  be  careless  and  negligent.  It  is  a  fact  of 
common  knowledge  that  even  on  a  passenger  train, 
with  every  appliance  for  comfort  and  safety  that  can 
be  devised,  there  Is  more  or  less  of  jar  and  jerk  inci- 
dent to  the  starting  and  stopping  of  trains;  and  it  is 
in  evidence  in  this  case  that  such  jars  and  jerks  are 
much  greater  on  freight  trains,  and  necessarily  so  by 
reason  of  their  character.  The  passenger  on  such  a 
train  assumes  the  ordinary  risk  and  discomfort  Inci- 
dent thereto ;  and  if  the  train  is  managed  with  such  care 
and  prudence  by  skillful  and  competent  employees  as 
to  subject  him  only  to  the  discomfort  and  risk  thus 
incident,  the  company  would  not  be  liable  for  any  ao- 
cldent  resulting  therefrom  by  reason  of  the  failure  of 
the  passenger  to  observe  usual  and  ordinary  precau- 
tion. There  is  evidence  tending  to  show  that  the 
plaintiff  did  not  do  this.  It  Is  In  evidence  that  the 
ierks  and  jars  Incident  to  the  freight  train  were 
known  to  him ;  that  on  this  occasion  the  train  was  a 
long  one,  and  the  locomotive  was  moving  it  with  diffi- 
culty, and  there  had  been  frequent  jerks  more  or  less 
severe,  and  such  as  seem  to  have  suggested  to  other 
passengers  the  propriety  of  retaining  their  seats;  for 
one  of  the  plaintifiTs  witnesses  testified  that  he  ''kept 
his  seat,**  knowing  that  **  they  were  pretty  rough 
about  starting.**  It  was  In  evidence  that  there  were 
seats  for  all  the  passengers;  and  the  fact  that  the  oth- 
ers in  the  *'  caboose  *'  kept  their  seats  and  none  of 
them  were  hurt,  c6nstitutes  some  evidence  tending  to 
show  that  ii  was  careless  and  negligetU^n  the  plain- 
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tiff  under  the  ciroumstanoes  to  be  standing.  Sup.  Ct. 
N.  C,  Deo.  23,  1887.  Wallace  v.  Westem  N.  C  R.  Co, 
Opinion  by  Davit,  J.  [To  the  same  effect  is  Harris  v. 
Hannibal,  etc.,  R.  Co.,  89  Mo.  283;  S.  C,  58  Am.  Rep. 
Ill,  and  note,  113.— Ed.] 

INJURY  TO  PA8SBNOER  WHILE  APPROACHING 

FERRY-BOAT— PBBSDMPTION.— Plaintiff,  a  passenger, 
was  injured  in  passing  from  defendants*  waiting- 
room  to  their  ferry-boat  by  contact  with  a  swinging 
door  of  ordinary  construction  and  use,  at  the  end  of 
the  passage-way,  which  was  permitted  to  come  vio- 
lently against  him  by  a  person  moving  in  advance. 
Held,  that  negligence  was  not  to  be  presumed.  Plain- 
tiff had  purchased  a  ticket  from  the  defendant  com- 
pany entitling  him  to  carriage  from  Philadelphia  to 
Burlington,  New  Jersey,  and  was  proceeding  from  the 
ticket  office  to  the  boat  on  which  a  part  of  the  journey 
was  to  be  made.  His  route  was  through  a  long,  nar- 
row passage  intended  to  accommodate  persons  passing 
in  single  file.  A  t  the  end  near  the  landing  was  a  door, 
the  upper  half  of  which  was  provided  with  glass,  and 
which  swung  either  way  to  permit  the  passage  of  per- 
sons to  and  from  the  boat.  The  person  in  front  of 
plaintiff  passed  out  at  the  door,  leaving  it  to  swing 
back  behind  him.  The  plaintiff  put  out  his  hand  to 
arrest  his  motion  and  push  it  open  again,  and  instead 
of  directing  his  hand  toward  the  frame  or  wooden 
portions  of  the  door,  pushed  it  against  the  glass,  which 
broke  under  the  force  of  the  impact  and  let  his  hand 
through,  cutting  it  and  inflicting  the  injury  sued  for. 
This  was  the  whole  case,  and  upon  it  the  plaintiff  con- 
tends that  he  should  have  been  allowed  to  go  to  the 
jury  upon  the  ground  that  the  mere  happening  of  the 
injniy  raises  prima  facU  a  presumption  of  negligence, 
and  throws  the  burden  of  disproving  negligence  on 
the  carrier.  In  support  of  this  position  he  cites  Laing 
V.  Colder,  8  Penn.  St.  474,  and  several  cases  following 
it.  The  authority  of  these  cases  is  beyond  question, 
but  the  applioabilicy  of  the  rule  established  by  them 
to  this  case  is  not.  The  rule  requires  that  a  carrier  of 
passengers  shall  exercise  *'  the  utmost  degree  of  care 
and  diligence  "  to  secure  the  safety  of  its  passengers. 
To  this  end  it  must  provide  a  safe  road-bed,  well-con- 
structed oars,  engines,  and  skillful,  trustworthy  ser- 
vants to  take  charge  of  the  movement  and  manage- 
ment of  trains.  All  these  things  are  under  the  exclu- 
sive control  of  the  officers  of  the  company.  The  pub- 
lic have  no  rig^t  and  no  opportunity  to  interfere  in 
regard  to  them.  When  therefore  a  passenger  Is  injured 
by  a  collision  or  other  accident  while  on  his  journey, 
the  law  presumes  the  accident  to  be  due  to  want  of 
proper  care  on  the  part  of  the  company  conducting 
the  transportation,  and  puts  the  burden  of  showing 
the  actual  condition  of  the  track,  the  car  or  other  ap- 
pliances involved  in  the  accident  npon  the  only  party 
in  a  condition  to  bear  it,  viz.,  the  carrier,  which  has 
the  exclusive  possession  and  care  of  It.  The  legal  pre- 
sumption takes  the  place  of  the  proof  which  the  in- 
jured person  is  unable  to  make,  and  puts  the  carrier 
at  once  upon  the  defense.  Laing  v.  Colder,  supra; 
Meier  v.  Railroad  Co.,  64  Penn.  St.  226;  Railroad  Co. 
V.  Anderson,  94  Id.  868.  But  the  reason  ceasing,  the 
rule  ceases.  If  an  intoxicated  person,  after  having 
purchased  his  ticket  at  a  railroad  station,  should  on 
his  way  out  of  the  ticket-office  stumble  upon  a  heated 
stove  and  suffer  serious  injury,  there  would  be  no  rea- 
son for  excusing  the  injured  man  from  making  out 
his  case  because  he  had  a  railroad  ticket  In  his  pocket, 
or  l>ecause  the  stove  on  which  he  fell  belonged  to  a 
railroad  company,  or  was  standing  In  a  railroad  sta- 
tion. It  was  no  part  of  the  machinery  of  transporta- 
tion, and  was  in  no  sense  peculiar  to  the  business  of 
the  railroad  company.  The  same  thing  Is  true  of  the 
case  in  hand.    The  plaintiff  was  injured  In  the  wait- 


ing-room or  passage-way  leading  to  the  wharf  by  put- 
ting his  hand  through  the  glass  in  the  swinging  door. 
The  door  was  no  part  of  the  machinery  employed  for 
the  carriage  of  passengers.  It  was  not  built  upon  a  pat- 
tern peculiar  to  the  defendant  company.  So  far  as  the 
pleadings  or  the  plaintiffs  evidence  enables  us  to 
judge,  it  was  constructed  like  the  swinging  doors  to 
t)e  met  with  in  places  of  business  in  every  part  of  the 
country.  It  was  certainly  visible  to  all  comers  and 
goers  passing  between  the  waiting-room  and  the  boat, 
for  it  was  BO  located  that  all  passengers  were  obliged 
to  push  it  open  in  passing  to  and  from  the  landing.  If 
there  was  any  thing  in  the  construction  of  the  door 
that  made  it  unfit  for  the  purpose  for  which  it  was 
used  or  the  place  at  which  it  was  located,  it  was  easy 
for  the  plaintiff  to  show  it  by  a  multitude  of  wit- 
nesses. There  was  no  reason  therefore  for  resorting 
to  the  legal  presumption  of  negligence  In  aid  of  the 
plaintiffs  case.  The  cause  of  the  accident  and  the 
erection  and  construction  of  the  door  were  as  clearly 
known  to  the  plaintiff  as  to  the  defendant  and  Its  em- 
ployers ;  and  it  was  the  duty  of  the  plaintiff  to  make 
out  his  cause  of  action  in  this  case  as  he  would  be 
bound  to  do  if  the  swinging  door  had  been  in  a  hotel 
or  store.  Not  having  done  this,  the  court  was  clearly 
right  ill  ordering  the  nonsuit.  Sup.  Ct.  Penn.,  Jan. 
16, 1888.  Hayman  v.  Pennsylvania  R.  Co.  Opinion  by 
Williams,  J. 

Criminal  law—  pctblic  intoxication  —  mistakb 
AS  A  DEFENSE.— Where  a  person  is  charged  with  the 
offense  of  being  drunk  In  a  public  place,  the  defend- 
ant may  shovr,  as  a  part  of  his  defense,  that  he  be- 
came Intoxicated  through  an  honest  mistake  of  fact. 
The  question  is  whether  a  person  may  be  guilty  of  the 
offense  forbidden  by  the  statute  where  he  innocently 
drinks  the  liquor  which  intoxicates  him,  without  hav- 
ing any  knowledge  of  its  intoxicating  qualities,  and 
without  having  any  idea  that  it  would  make  him 
drunk.  The  court  below,  over  his  objections  and  ex- 
ceptions, excluded  nearly  all  the  evidence  offered  by 
,him  to  show  his  ignorance  of  the  Intoxicating  charac- 
ter of  the  liquor  and  its  possible  power  to  produce 
drunkenness ;  and  the  court  also  gave,  among  others, 
the  following  instruction  to  the  jury,  to-wit:  "The 
defendant's  Ignorance  of  the  intoxicating  character  of 
liquors  drank  by  him,  if  he  did  drink  any  such,  is  no 
excuse  for  any  drunkenness  resulting  therefrom,  if 
any  did  so  result.*'  It  has  always  been  a  rule  of  law 
that  ignorance  or  mlstisdce  of  law  never  excuses,  and 
this,  with  a  kindred  rule  that  all  men  are  conclusively 
presumed  to  know  the  law,  is  founded  upon  public 
policy  and  grounded  In  necessity;  but  no  such  rule  is 
invoked  In  this  case.  The  question  In  this  case  is 
simply  whether  ignorance  or  mistake  of  fact  will  ex- 
cuse. It  Is  claimed  by  the  prosecution  that  it  wiU 
not;  and  this  on  account  of  the  express  terms  of  the 
statute.  The  statute  provides  in  express  terms  and 
without  any  exception  that  "  if  any  person  shall  be 
drunk,"  etc., he  shall  be  punished.  And  it  would 
seem  to  be  contended  that  there  can  be  no  exceptions. 
But  are  Idiots,  insane  persons,  children  under  sev^en 
years  of  age,  babes  and  persons  who  have  been  made 
drunk  by  force  or  fraud  and  carried  into  a  public 
place  to  be  punished  under  the  statute?  And  If  not, 
why  not?  And  if  these  are  not  to  be  punished,  then 
no  sufficient  reason  can  be  given  for  punishing  those 
who  have  become  drunk  through  unavoidable  acci- 
dent or  through  an  honest  mistake.  Of  course  the 
Legislature  has  the  power  to  provide  for  the  punish- 
ment of  "any  person  "  who  may  be  found  drunk  in  a 
public  place,  whatever  may  be  his  age  or  mental  con- 
dition, or  In  whatever  manner  he  may  have  become 
drunk;  and  It  Is  also  for  the  Legislature  to  determine 
whether  the  public  exigencies  are  such  as  to  require 
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that  injustice  shall  be  done  to  innocent  liidlvidaals 
by  inflicting  upon  them  onmerited  punishment.  But 
we  should  never  suppose  that  the  Legislature  intended 
to  punish  the  innocent,  unless  particular  words  are 
used  that  will  bear  no  other  construction.  General 
terms  inflicting  punishment  upon  '*  any  person  '*  who 
might  do  any  particular  act  should  be  construed  to 
mean  only  such  persons  as  act  Toluntarily  and  intelli- 
gently in  the  performance  of  the  interdicted  act.  We 
should  not  suppose,  in  the  absence  of  speciflc  words 
saying  so,  that  the  Legislature  Intended  to  make  acci- 
dents and  mistakes  crimes.  Human  actions  can 
hardly  be  considered  as  culpable,  either  in  law  or  In 
morals,  unless  an  intelligent  consent  of  the  mind  goes 
with  the  actions ;  and  to  punish  where  there  is  no 
culpability  would  be  the  most  reprehensible  tyranny. 
The  Legislature  usually,  in  enacting  criminal  statutes, 
enact  them  in  general  terms,  so  as  to  make  them  by 
their  terms  include  all  persons :  and  yet  it  is  always 
understood  that  some  persons,  aa  idiots,  insane  per- 
sons, young  children,  etc.,  are  not  to  be  considered  as 
coming  within  the  provisions  of  the  statute.  It  is 
always  understood  that  the  courts  will  construe  the 
statute  in  accordance  with  the  general  rules  of  statu- 
tory construction  and  apply  the  act  only  to  such  per- 
sons as  the  Legislature  really  intended  to  apply  it; 
that  is,  to^  apply  the  act  to  such  persons  only  as  should 
intelligently  and  voluntarily  commit  the  acts  prohib- 
ited by  the  Legislature.  With  respect  to  punishment 
notwithstanding  ignorance  or  honest  mistake  of  fact, 
Mr.  Joel  Prentiss  Bishop,  one  of  the  ablest  and  most 
philosophical  law  writers  of  this  country,  uses  the  fol- 
lowing language :  '*  A  statute,  general  in  its  terms,  is 
always  to  be  taken  as  subject  to  any  exceptions  which 
the  common  law  requires.  Thus  if  it  creates  an 
offense,  it  includes  neither  Infants  under  the  age  of 
leg^  capacity;  nor  Insane  persons;  nor  ordinarily, 
married  women  acting  in  the  presence  and  by  the 
command  of  their  husbands.  If  it  creates  a  forfeiture, 
it  does  not  apply  to  women  under  coverture.*'  Bish. 
St.  Cr.,  1 131.  *'  In  the  law  of  crime,  the  maxim  is 
igiiorantiafacti  excuaat.  As  expressed  by  Gould,  J. : 
*  Ignorance  or  mistake  in  point  of  fact  is,  in  all  cases 
of  supposed  offense,  a  sufficient  excuse.*  To  punish  a 
man  who  has  acted  from  a  pure  mind,  in  accordance 
with  the  best  lights  he  possessed,  because  misled 
while  he  was  cautious,  he  honestly  supposed  the  facts 
to  be  the  reverse  of  what  they  were,  would  restrain 
neither  him  nor  any  other  man  from  doing  a  wrong  in 
the  future;  it  could  inflict  on  him  a  grievous  Injus- 
tice, would  shock  the  moral  sense  of  the  community, 
would  harden  men's  hearts  and  promote  vice  instead 
of  virtue.**  1  Bish.  Crlm.  I-aw,  f  301.  "  What  is  abso- 
lute truth  no  man  ordinarily  knows.  All  act  from 
what  appears,  not  from  what  it  is.  If  persons  were 
to  delay  their  steps  until  made  sure  beyond  every 
possibility  of  mistake  that  they  were  right,  earthly 
affairs  would  cease  to  move ;  and  stagnation,  death 
and  universal  decay  would  follow.  All  therefore  must, 
and  constantly  do,  perform  what  else  they  would  not 
through  mistake  of  facts.  If  their  minds  are  pure,  if 
they  carefully  inquire  after  the  truth,  but  are  misled, 
no  just  law  will  punish  them  however  criminal  their 
acts  would  have  been  if  promoted  by  an  evil  motive 
and  executed  with  the  real  facts  in  view.  In  the  law 
therefore  the  wrongful  intent  being  the  essence  of 
every  crime,  it  necessarily  follows  that  whenever  one 
is  misled  without  fault  or  carelessness  concerning 
facts,  and  while  so  misled,  acts  as  he  would  be  justi- 
fled  in  doing  were  they  what  he  believes  them  to  be, 
he  is  legally  innocent,  the  same  as  he  is  innocent 
morally.  The  rule  in  morals  is  stated  by  Wayland  to 
be  that  if  a  man  *  know  not  the  relations  in  which  he 
stands  to  others,  and  have  not  the  means  of  knowing 
them,  he  is  guiltleM.    If  he  know  them,  or  have  the 


means  of  knowing  them,  and  have  not  improved 
these  means,  he  is  guilty.*  The  legal  rule  is  neatly 
enunciated  by  Baron  Parke  thus :  '*  The  guilt  of  the 
accused  must  depend  on  the  circumstances  as  they 
appear  to  him.*  This  doctrine  prevails  likewise  in  the 
Scotch  law,  as  it  necessarily  must  in  every  system  of 
Christian  and  cultivated  law.**  1  Bish.  Crlm.  Law, 
§  308.  See  also  the  able  and  exhaustive  note  appended 
to  section  308a.  The  following,  among  other  cases* 
tend  to  support  the  views  expressed  by  Mr.  Bishop: 
Farrell  V.  State,  82  Ohio  St.  466;  80  Am.  Rep.  614; 
Miller  v.  State,  8  Ohio  St.  475;  Brown  v.  State,  24  Ind. 
113;  Faulks  v.  People,  89  Mich.  200;  88  Am.  Rep.  374; 
People  ▼.  Parks,  49  Mich.  338;  Com.  v.  Presby,  14  Gray, 
66;  Duncan  v.  State,  7  Humph.  148;  Dotson  t.  State, 
6  Cold.  645;  Birney  v.  State,  8  Ohio,  230;  Price  v. 
Thornton,  10  Mo.  136;  Com.  v.  Stout,  7  B.  Mon.  247; 
Stem  V.  State,  63  Ga.  220;  State  v.  Hause,  71  N.  C. 
618:  Cutter  v.  State,  36  N.  J.  Law,  125.  See  also  the 
case  of  Wagstaff  ▼.  Schippel,  27  Eans.  460.  There  are 
also  many  cases  in  opposition  to  the  views  expressed 
by  Mr.  Bishop,  nearly  all  of  which  are  cited  in  a  note 
to  the  case  of  Halstead  v.  State,  10  Cent.  Law  J.  290, 
294.  The  decisions  in  Massachusetts  and  also  in 
Michigan  are  to  some  extent  contradictory  and  con- 
flicting. There  are  cases  in'  each  of  these  States  which 
support  and  others  which  oppose  the  views  expressed 
by  Mr.  Bishop.  In  Massachusetts  and  in  Michigan  is 
found  the  greatest  departure  from  the  doctrine  enan- 
oiated  by  Mr.  Bishop.  In  Massachusetts,  where  a  man 
and  a  woman  were  married,  and  afterward  lived  to- 
gether in  the  utmost  good  faith  as  husband  and  wife, 
it  was  held  that  the  man  was  guilty  of  adultery,  be- 
cause the  woman  at  the  time  of  the  marriage  had  a 
husband  living,  although  she  did  not  know  it, 
although  from  evidence  satisfactory  to  her  she  be- 
lieved him  to  be  dead,  and  although  she  had  not  seen 
him  or  heard  from  him  for  more  than  eleven  years. 
Com.  ▼.  Thompson,  11  Allen,  23.  And  in  Michigan  it 
has  been  held  that  an  hotel  keeper,  who  also  kept  a 
k>ar  for  the  sale  of  spirituous  liquors,  might  be  con- 
victed and  punished  for  keeping  an  open  saloon  on 
Sunday  because  his  clerk,  who  was  employed  only  for 
legal  purposes,  opened  the  bar-room  and  sold  a  tingle 
drink  of  whisky  on  Sunday  without  the  knowledge  or 
consent  of  the  hotel  keeper.  People  y.  Roby,  52  Mich. 
577.  Mr.  Greenleaf,  in  his  work  on  Evidence,  nses  the 
following  language :  '*  Ignorance  or  mistake  of  fact 
may  In  some  cases  be  admitted  as  an  excuse;  as  where 
a  man,  intending  to  do  a  lawful  act,  does  that  which 
is  unlawful.  Thus  where  one  being  alarmed  in  the 
night  by  the  cry  that  thieves  had  broken  into  hit 
house,  and  searching  for  them  with  his  sword  in  the 
dark,  by  mistake  killed  an  inmate  of  his  house,  he  was 
held  innocent.  So  if  the  sheep  of  A.  stray  into  the 
flock  of  B.,  who  drives  and  shears  them,  supposing 
them  to  be  his  own,  it  is  not  larceny  in  B.  This  rule 
would  seem  to  hold  good  in  all  oases  where  the  act,  if 
done  knowingly,  would  be  malum  in  se.  But  where  a 
statute  commands  that  an  act  be  done  or  omitted 
which  in  the  absence  of  such  statute  might  have 
been  done  or  omitted  without  culpability,  ignorance 
of  the  fact  or  state  of  things  contemplated  by  the 
statute  it  seems  will  not  excuse  the  violation.  Thus 
for  example,  where  the  law  enacts  the  forfeiture  of  a 
ship  having  smuggled  goods  on  board,  and  such  goods 
are  secreted  on  board  by  some  of  the  crew,  the  owner 
and  officers  being  alike  innocently  ignorant  of  the 
faot,  yet  the  forfeiture  is  incurred,  notwithstanding 
their  ignorance.  Such  is  also  the  case  in  regard  to 
many  other  flscal,  police  and  other  laws  and  regula- 
tions, for  the  mere  violation  of  which.  Irrespective  of 
motives  or  knowledge  of  the  party,  certain  penalties 
are  enacted ;  for  the  law  in  these  cases  seems  to  bind 
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periL*'  8  Qreenl.  Ev..  §  21.  To  sattaln  the  latter  por- 
tion of  this  Beotlon,  Mr.  Green  leaf  cites  only  Massa- 
ohasetts  oases,  which  undoubtedly  sustain  the  propo- 
sition. But  has  not  the  Supreme  Court  of  Massachu- 
setts gone  astray?  The  first  part  of  the  foreRoing 
section,  we  think,  is  unquestionably  correct,  and  the 
present  case  falls  within  iU  Voluntary  drunkenness 
in  a  public  place  was  always  a  misdemeanor  at  com- 
mon law,  and  it  was  always  wrong  morally  and 
legally.  It  is  malum  in  se.  Therefore  under  either 
the  rule  enunciated  by  Mr.  Bishop,  or  the  one  enunci- 
ated by  Mr.  Greeiileaf,  this  case  was  erroneously  tried 
in  the  court  below.  Whether  the  latter  portion  of 
said  section  of  Mr.  Greenleafs  evidence  is  correct  or 
not,  it  is  not  necessary  for  us  now  to  decide.  Whether  a 
party  who  through  an  honest  ignorance  or  mistake  of 
fact,  commits  an  act  which  is  only  malum prohibUum, 
may  be  punished  for  the  act  or  not,  it  Is  not  necessary 
now  to  determine.  Mr.  Bishop  would  say  not;  Mr. 
Greenleaf,  following  the  Massachusetts  Supreme 
Court  decisions,  would  say  he  should  be.  Mr.  Bishop's 
views  are  more  in  consonance  with  justice.  Sup.  Ct. 
Kaus.,  Jan.  7,  1888.  SUUe  y.  Broion.  Opinion  by 
Valentine,  J. 

Master  and  servant— nbolioencb—failurb  to 

PROYIBB  RUIiBS    FOR  SAFE    GONDUOT   OF   BUSINESS. — 

PlaintifT  brought  an  action  against  a  railroad  company 
for  personal  injuries,  setting  forth  facts  showing  that 
they  resulted  from  the  failure  of  the  defendant  to  pro-' 
vide  a  system  of  signals,  or  rules  and  regulations,  by 
which  employees  In  and  about  cars  standing  on  the 
track  might  be  warned  of  the  danger  when  other  caVs 
were  being  ** kicked*'  upon  the  same  track,  and 
likely  to  collide  with  those  standing  there.  Held,  that 
the  demurrer  to  the  petition  should  not  have  been 
sustained.  The  duty  of  the  master  Is  stated  in  Shear. 
&R.  Neg.,  $93,  as  follows:  ''  It  Is  also  the  duty  of  the 
master,  so  far  as  he  can  by  the  use  of  ordinary  care,  to 
avoid  exposing  his  servants  to  extraordinary  risks, 
which  they  could  not  reasonably  anticipate,  though  he 
is  not  bound  to  guaranty  them  against  risks.  One 
who  employs  servants  in  complex  and  dangerous  busi- 
ness ought  to  presorit>e  roles  sufQclent  for  Its  orderly 
and  safe  management.  His  failure  to  do  so  Is  a  per- 
sonal neglect,  for  the  consequences  of  which  he  Is  lia- 
ble to  his  servants.  Thus  a  railroad  company  is  bound 
to  regulate  the  tlpie  and  manner  of  running  Its  trains 
so  as  to  avoid  collision,  and  to  enable  all  Its  servants 
to  know  when  a  train  may  be  expected,  and  thus  to 
avoid  danger."  The  defendant  In  error  contends  that 
joining  of  the  oars  for  the  purposes  and  In  the  manner 
described  in  the  petition  is  so  common,  necessary  and 
frequent,  especially  In  the  case  of  freight  trains,  that 
it  cannot  be  said  to  Involve  any  extraordinary  risk. 
We  do  not  agree  to  the  proposition.  It  Is  certainly  a 
complex  business,  requiring  care,  and  it  must  be  dan- 
gerous if  not  done  under  proper  regulations ;  at  least 
so  far  as  other  servants  are  concerned,  whose  business 
requires  them  to  be  in  and  out  of  the  oars  liable  to  be 
jolted.  In  these  cases  of  making  a  flying  switch,  and 
of  shunting  or  kicking  of  cars,  it  Is  feasible  and  per- 
fectly proper  to  have  some  rules  and  regulations  to 
warn  persons  liable  to  be  injured ;  and  cases  are  not 
wanting  where  railroad  companies  have  l>een  held 
liable  to  servants  for  injuries  received  In  consequence 
of  a  want  of  such  regulations  for  the  guidance  of  the 
servants  in  performing  these  manosuvres.  Vase  v. 
RaUway  Co.,  2  Hurl.  &  N.  728;  Railway  Co.  v.  Taylor, 
60  111.  461.  Mo.  Sup.  Ct.,  Dec.  19, 1887.  Reagan  v.  St, 
Louis,  K.  &  N.  W,  Ry.  Co.    Opinion  by  Black,  J. 

SaUB  — IMPLIED    WARRANTY  — SALE    OF    FOOD    BY 

FARMER.— Where  a  farmer  kills  and  sells  hogs  to  be 
used  as  food,  there  Is  no  Implied  warranty  on  his  part 
that  they  are  fit  for  that  purpose.    It  was  known  to 


the  defendants  that  the  plaintifTs  purchased  the  meat 
to  be  used  as  provisions,  but  In  order  that  they 
should  recover.  It  was  held  by  the  presiding  judge 
that  they  must  prove  the  allegations  in  their  declara- 
tion that  the  defendants  knew  the  meat  sold  by  them 
was  unwholesome  and  Improper  to  be  used  as  provis- 
ions. He  instructed  the  jury  that  at  common  law  the 
,  general  rule  Is  that  where  personal  property  Is  sold  in 
the  presence  of  buyer  and  seller,  each  having  an  op- 
portunity to  see  the  property,  and  there  Is  nothing 
said  as  to  the  quality,  the  only  implied  warranty  on 
the  part  of  the  seller  is  that  he  has  a  valid  title  in  or 
has  a  right  to  sell  the  chattel.  He  added  that  there  is 
no  exception  to  this  general  rule  where  a  provision 
dealer  or  market-man  sells  provisions,  as  meat  and 
vegetables,  to  his  customers  for  immediate  use;  and 
that  in  such  case  there  would  be  an  implied  warranty 
that  they  were  fit  for  use  and  wholesome.  Whether 
this  exception  exists  or  not  It  Is  not  Important,  In  the 
case  at  bar,  to  Inquire,  as  it  cannot  be  and  was  not 
claimed  that  the  defendants  were  brought  within  It. 
The  contention  of  the  plaintllllB  Is  that  even  if  the  rule 
is  well  established  that  where  there  Is  no  express  war- 
ranty and  no  fraud,  no  warranty  of  the  quality  of  the 
thing  sold  Is  Implied  by  law,  and  that  the  maxim  of 
caveat  emptor  applies,  there  Is  a  more  general  excep- 
tion, which  excludes  from  its  operation  all  sales  of 
provisions  for  immediate  domestic  use,  no  matter  by 
whom  made.  That  in  a  sale  of  an  animal  by  one 
dealer  to  another,  even  with  a  knowledge  that  the 
latterdealer  In  tends  to  convert  It  into  meat  for  do- 
mestic use,  or  that  in  the  sale  of  provisions  in  the 
course  of  commercial  transactions,  there  is  no  implied 
warranty  of  the  quality,  appears  well  settled.  How- 
ard V.  Emerson,  110  Mass.  S20,and  cases  cited ;  Bumby 
V.  Bollett,  16  Mees.  &  W.  646.  While  occasional  ex- 
pressions may  be  found  (as  In  Van  Bracklin  v.  Fonda, 
12  Johns.  468)  which  sustain  the  plain tUh*  contention, 
we  have  found  but  one  decided  case  which  supports 
It.  In  Van  Bracklin  v.  Fonda,  ubi  supra,  it  is  said 
that  in  a  sale  of  provisions,  the  vendor  is  bound  to 
know  that  they  are  sound  at  his  peril;  but  the  case 
shows  that  the  defendant,  who  had  sold  beef  for 
domestic  use,  knew  the  animal  from  which  it  came  to 
be  diseased.  This  had  been  found  by  the  jury,  and 
the  remark  Is  made  In  connection  with  the  facts 
proved.  The  case  of  Hoover  v.  Peters,  18  Mich.  51, 
does  sustain  the  plain tlflb'  contention,  as  It  Is  there 
held  that  where  articles  of  food  are  bought  for  do- 
mestic consumption,  and  the  vendor  sells  them  for 
that  express  purpose,  the  law  Implies  a  warranty  that 
they  are  fit  for  such  purpose,  whether  the  sale  be 
made  by  a  retail  dealer  or  any  other  person.  This 
case  Imposes  a  heavier  liability  on  a  person  not  en- 
gaged in  the  sale  of  provisions  as  a  business  than  he 
should  be  called  on  to  bear.  The  opinion  is  not  sup- 
ported by  any  citation  of  authorities.  In  a  dissenting 
opinion  by  Mr.  Justice  Chrlstlancy,  it  is  said :  **  Had 
it  appeared  that  he  (the  defendant)  was  the  keeper  of 
a  meat  market  or  a  butcher's  shop,  and  was  engaged 
In  the  business  of  selling  meat  for  food,  and  therefore 
bound  or  presumed  to  know  whether  it  was  fit  for 
that  purpose,  I  should  have  concurred  in  the  opinion 
my  brothers  have  expressed.'*  If  there  is  an  excep- 
tion to  the  rule  of  oaveat  emptor  which  grows  out  of 
the  circumstances  of  the  case,  and  the  relations  of 
buyer  and  seller,  where  the  latter  Is  a  general  dealer, 
and  the  former  a  purchaser  for  immediate  use,  there 
appears  no  reason  why  It  should  be  further  extended. 
In  the  case  at  bar  the  defendants  were  not  common 
dealers  in  provisions  or  market-men.  They  were 
farmers,  selling  a  portion  of  the  produce  of  their 
farms.  No  representations  of  the  quality  of  the  meat 
sold  were  made  by  them.  In  making  casual  sales 
from  their  farm  of  its  produots^Jip  hold  tliem  to  the 
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dotj  of  asoertaiuiiig,  at  their  peril,  the  oondition  of 
the  artioles  sold,  and  of  impliedly  warranting,  if  sold 
with  the  knowledge  that  they  were  to  be  used  as  food, 
that  they  were  fit  for  the  purpose,  imposes  a  larger 
liability  than  should  be  placed  upon  those  who  may 
often  have  no  more  means  of  knowledge  than  their 
purchasers.  The  plaintifh  contend  that  the  case  of 
French  ▼.  Viniug,  102  Mass.  132,  is  decisive  in  their 
favor,  but  It  appears  to  us  otherwise.  In  that  case 
the  defendant  sold  hay,  which  he  knew  had  been 
poisoned,  for  the  purpose  of  being  fed  to  a  cow, 
although  he  had  carefully  endeavored  to  separate  the 
damaged  portion  from  the  rest,  and  supposed  he  had 
succeeded.  From  the  effect  of  eating  the  hay  the  cow 
died,  and  the  defendant  was  held  liable.  His  knowl- 
edge of  the  injury  to  the  hay  was  certain  and  positive ; 
his  belief  that  he  remedied  the  difficulty  was  conjec- 
tural, uncertain,  and  proved  to  be  wholly  erroneous. 
Ill  the  case  at  bar,  while  the  defendant's  herd  had 
been  exposed  to  hog  cholera,  there  was  evidence  that 
a  portion  of  them  only  had  been  affected  by  it ;  and 
further,  that  even  if  affected  by  it,  the  meat  of  the 
animals  was  not  necessarily  unwholesome.  There  was 
no  evidence  that  the  animals  whose  meat  was  sold 
had  ever,  so  far  as  the  defendants  knew,  actually  had 
the  disease,  and  the  verdict  of  the  jury  has  established 
that  they  were  ignorant  that  the  meat  sold  by  them 
was  unwholesome.  In  French  v.  Vlnlng  the  defend- 
ant knew  what  the  condition  of  the  hay  had  been,  and 
this  is  a  vital  part  of  the  case.  He  sold  an  article 
which  he  knew  had  been  poisoned,  and  from  which  he 
had  taken  no  effectual  means  to  remove  the  poison. 
His  belief  or  supposition  that  his  effort  had  been  suc- 
cessful could  not  relieve  him  from  liability  for  the 
consequences  that  ensued  if  it  had  been  unsuccessful, 
and  if  he  sold  the  hay  without  informing  the  pur- 
chaser of  the  dangerous  injury  which  it  had  received. 
Sup.  Jud.  Ct.  Mass.,  Jan.  4,  1888.  Oiroux  v.  SUdman, 
Opinion  by  Deyens,  J. 

Statute  of  fbauds— sale  of  i^and— sufficienot 
OF  MEMOBANDUM.—A  memorandum  for  the  sale  of 
land  was  as  follows:  ''Lancaster,  June  28,  1887.  Re- 
ceived from  H.  Morrison  forty  dollars  on  my  place, 
known  as  the  *  James  Perry  Tract  of  Laud,*  which 
tract  I  have  sold  to  him  for  forty-five  hundred  dol- 
lars, part  cash  and  the  balance  to  bear  interest  at  ten 
per  cent  per  annum  until  paid.  Mrs.  N.  B.  Dailey." 
Held,  sufficient  under  the  statute  of  frauds.  The  de- 
scription of  the  land  is  sufficient.  All  that  is  required 
is  that  the  premises  shall  be  so  described  that  they  can 
be  definitely  ascertained.  By  determining  what  land 
defendant  owned  at  the  date  of  the  contract,  which 
was  known  as  the  **  James  Perry  Tract,"  the  property 
sold  could  be  identified  with  certainty.  So  far  all  the 
authorities  are  agreed.  Bagsdtde  v.  Mays,  65  Tex.  2S5: 
Fulton  V.  Robinson,  65  id.  401;  Bitner  v.  Land  Co.,  07 
id.  841,  8  S.  W.  Rep.  801 ;  1  Reed  St.  Frauds,  %%  409-416 ; 
Browne  St.  Frauds,  §  885;  Pom.  Spec.  Perf.,  f  90; 
Wat.  Spec.  Perf.,  S  237.  Upon  the  question  presented 
by  the  proposition  In  the  demurrer  that  the  terms  of 
the  contract  are  not  sufficiently  shown  in  the  memo- 
randum, the  decisions  are  in  conflict.  The  weight  of 
authority  seems  to  be  in  favor  of  the  rule  that  all  the 
material  terms  of  the  contract  should  appear  in  the 
writing.  Riley  V.  Famsworth,  116  Mass.  225;  Grace 
V.  Denison,  114  id.  16;  Drake  ▼.  Seaman,  97  N.  Y.  280; 
Gault  ▼.  Stormont,  51  Mich.  686, 17  N.  W.  Rep.  214; 
Mintum  v.  Baylis,  88  Cal.  129;  Soles  v.  Hickman,  20 
Penn.  St.  180.  But  the  contrary  rule  is  not  without 
authority  to  support  it.  Ellis  v.  Bray,  79  Mo.  227; 
0*Nell  V.  Grain,  67  id.  251;  Holman  v.  Bank,  12  Ala. 
309;  Johnson  v.  Ronald*s  Adm'r,  4  Muuf.  77;  1 
Reed  St  Frauds,  §  419.  The  courts  which  held  the 
affirmative  of  the  question  seem  to  base  their  conclu- 


sion upon  the  ground  that  by  the  use  of  the  word 
'"agreement"  or  of  the  word  ''contract/*  the  statute 
meant  all  stipulations  agreed  to  by  the  parties.  On 
the  other  hand  it  is  considered  by  some  of  the  au- 
thorities that  the  object  of  the  statute,  so  far  as  lands 
are  concerned,  was  to  abrogate  parol  titles,  and  that 
this  was  sufficiently  accomplished  by  a  memorandum 
of  the  promise  to  convey  the  land,  to  be  signed  by  the 
vendor,  without  requiring  the  other  terms  of  the 
agreement  to  be  stated.  We  need  not  decide  which  is 
the  better  reason,  for  we  regard  it  as  now  settled  in 
this  State  that  all  the  terms  of  the  contract  need  not 
appear  in  the  memorandum.  In  Fulton  v.  Robinson, 
55  Tex.  401,  a  receipt  which  named  the  vendee  and  re- 
cited that  it  was  *'  part  of  the  purchase-money  of  my 
own  head-right,  lying  on  Rush  creek,  in  the  Cross 
timbers,"  and  which  was  signed  by  the  vendor,  was 
sufficient  under  the  Statute  of  Frauds.  The  memo- 
randum before  us  Is  quite  similar  to  that,  but  is  more 
explicit.  It  states  the  price  and  that  it  was  to  be  paid 
partly  in  cash  and  partly  on  a  credit,  and  shows  the 
rate  of  interest.  If  that  memorandum  was  sufficient, 
this  must  be.  The  decision  In  the  case  cited  lays 
down  a  rule  of  property ;  and  though  we  may  consider 
it  against  the  weight  of  authority  and  the  better  rea- 
son, we  are  not  at  liberty  to  depart  from  it.  It  is  not 
without  both  reason  and  authority  to  support  it.  The 
justice  of  the  doctrine  of  stare  decisis  is  illustrated  in 
the  very  case  before  us.  The  similarity  of  the  memo- 
randum in  the  two  cases  is  so  great  as  to  suggest  the 
possibility  that  the  conveyancer  who  drew  the  latter 
had  before  him  the  opinion  which  affirmed  the  suffi- 
ciency of  the  former,  and  that  the  plaintiff  parted 
with  his  money  upon  the  faith  of  that  decision.  Ful- 
ton T.  Robinson,  supra^  is  not  cited  by  the  brief  of 
counsel  in  this  court,  and  we  presume  it  was  not 
called  to  the  attention  of  the  trial  judge  in  the  aiigu- 
ment  upon  the  demurrer.  Sup.  Ct.  Tex.,  Nov.  22, 
1887.    Morrison  v,  DaHey.    Opinion  by  Gaines,  J. 


CORRESPONDENCE. 

Stbwabt  Wnx  Case— Protest  fbom  Mb.  Davibb. 
Editor  of  the  AJhany  Law  Journal: 

In  your  New  York  Letter,  found  at  page  288  of  the 
Albany  Law  Journal  of  April  7,  your  correspond- 
ent, Mr.  Demot  Enmot,  I  am  sure  unintentionally, 
does  an  Injustice  to  Mr.  Choate  and  to  my  deceased 
father,  Ex-Judge  Henry  £.  Davies,  who  was  counsel 
for  the  firm  of  Davies,  Work,  McNamee  k  Hilton,  of 
which  I  was  a  member  in  1876. 

Tour  correspondent  says:  *'Mr.  Choate  expects  to 
show  that  the  charging  of  enormous  fees  was  a 
part  of  the  alleged  conspiracy  to  absorb  the  estate  in 
the  Interest  of  the  Hiltons.*' 

First.  My  personal  efforts  were  directed,  not  so 
much  to  prevent  the  firm  book  from  being  inspected, 
so  far  as  it  contained  references  to  any  persons  con- 
cerned in  the  Stewart  will  controyersy,  as  to  prevent 
my  books  from  being  taken  from  my  personal  cus- 
tody by  reason  of  the  fact  that  they  contained  the  en- 
tire transactions  of  my  old  firm  for  four  years,  with 
all  its  clients.  It  was  of  course  my  duty  to  raise  the 
point  that  the  entries  in  the  books  were  privileged 
with  respect  to  all  of  my  clients.  So  far  as  I  know, 
nobody  cared  about  the  disclosure  of  the  contents  of 
the  books,  so  far  as  they  related  to  any  of  the  trans- 
actions of  the  firm  with  Stewart  or  Mrs.  Stewart,  or 
Judge  Hilton,  or  the  executors  of  the  wills  of  either 
Mr.  or  Mrs.  Stewart.  All  that  I  cared  personally 
about  was  to  prevent  my  books  passing  out  of  my  cus- 
tody, for  the  sake  of  my  clients  generally. 
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Second.  Mr.  Choate  never  8ald»  to  my  knowledge,  in 
the.coane  of  the  case,  and  I  do  not  believe  that  he 
ever  said  elsewhere,  that  he  expected  to  show  what 
your  correspondent  states  that  he  did  expect  to  show. 
What  Mr.  Choate  said  was,  that  If  he  could  show  that 
enormous  fees  were  charged,  it  would  be  evidence  of 
fraud.  After  Mr.  Choate  had  shown  from  the  books 
all  the  fees  that  actually  had  been  charged  by  my 
father  and  by  my  former  firm,  for  services  to  the  Stew- 
art estate  in  1876,  it  appeared  that  the  feet*  were  so 
reasonable  and  moderate  that  the  surrogate  himself 
said  he  thought  the  evidence  did  not  appear  material 
or  relevant  to  the  case. 

I  am  naturally  a  little  sensitive  about  this  matter, 
for  the  reason  that  it  is  the  first  time  that  I  have  ever 
heard  of  ev^en  a  suggestion  being  made  that  reflected 
apon  the  professional  conduct  of  my  late  father.  He 
was  very  widely  known  throughout  the  State,  and  I 
am  sure  that  many  of  your  readers  who  were  his  old, 
personal  friends,  social,  professional  and  political, 
must  have  read  read  with  great  pain  the  statement 
that  Mr.  Choate  had  any  such  expectation  as  that  at- 
tributed to  him.  I  am  sure  that  Mr.  Choate  himself 
is  too  careful  and  too  honorable  agentleman  to  state 
any  expectation  in  the  way  of  proof  in  the  case  that 
he  had  not  some  foundation  for,  and  it  is  Mr.  Choate*s 
high  reputation  for  honorable  conduct  in  dealing  with 
the  reputation  of  others  that  leads  me  to  take  any  no- 
tice whatever  of  his  having  been  thus  misreported,  to 
the  Injury  of  every  member  of  the  old  firm. 

It  may  be  that  your  correspondent  in  his  next  letter 
will  set  this  matter  right.  I  notice  that  his  letter  is 
dated  March  26  and  published  on  the  7th  of  April.  Be- 
fore the  latter  date  it  had  been  made  plain  that  Mr. 
Choate  could  not  prove  what  it  is  said  that  he  expected 
that  he  would  prove,  and  that  the  facts  did  not  exist  to 
justify  the  expression  of  any  such  expectation. 

I  look  upon  this  matter  as  simply  a  piece  of  careless 
reporting,  which  may  be  accounted  for  only  by  the 
haste  of  literary  work,  and  I  write  you  with  the  as- 
surance that  any  gentleman  whom  you  admit  to  your 
paper  as  a  correspondent  would  be  quite  willing  to 
correct  an  erroneous  statement  of  the  nature  of  that 
to  which  your  attention  has  been  called,  especially 
when  it  reflects  somewhat  upon  the  reputation  of  a 
member  of  the  bar  who  is  no  longer  living,  and  who, 
his  family  feel  justified  in  thinking,  commanded  the 
respect  and  regard  of  his  brethren  on  the  bench  and 
at  the  bar  to  a  high  degree. 

May  I  not  suggest  that  you  send  this  letter  to  your 
correspondent,  that  he  may  be  informed  of  the  whole 
matter,  and  have  the  opportunity  of  saying  what  is 
proper?  I  have  no  wish  to  have  any  notice  whatever 
taken  of  the  matter  unless  your  correspondent  him- 
self Is  willing  to  make  the  correction,  for  I  feel  that 
my  father  needs  no  defense  at  my  hands.  Should 
your  correspondent  call  on  me  I  will  be  glad  to  put 
him  in  the  way  of  getting  the  stenographer's  minutes 
and  of  informing  himself  fully  about  the  matter  if  he 
cares  to  do  so.    I  remain. 

Very  truly  yours, 

JULIBN  T.  Davibs. 

Nkw  York,  AprU  9, 1888. 


Code  Civil  Pbocedurs,  1 375. 

Editor  of  the  Albany  Law  Journal : 

The  confusion  In  regard  to  the  meaning  .of  section 
875  of  the  Code  of  Civil  Procedure  would  have  been 
obviated  had  the  final  clause  been  made  to  read  as  fol- 
lows : 

**The  time  of  such  a  disability  is  not  a  part  of  the 
time  limited  in  this  title  for  commencing  the  action 


or  making  the  entry,  or  interposing  the  defense  or 
counter-claim :  except  that  when  the  disability  ceases 
or  the  person  so  disabled  dies  within  the  time  so  lim- 
ited, such  time  cannot  be  extended  more  than  ten 
years,  nor  in  any  case  more  than  ten  yeam  after  the 
disability  ceases,  or  after  the  death  of  the  person  so 
disabled." 

The  sentence  quoted  by  Mr.  Seyboldt  from  the 
opinion  of  Finch,  J.  (95  N.  F.  623),  should  be 
amended  by  striking  out  all  after  the  word  ^* limit" 
and  substituting  the  words  *'  by  more  than  ten  years," 
so  as  to  read :  **  Any  unexpended  part  of  the  period  of 
time  fixed  by  the  general  rule  of  limitation  belongs  to 
the  party  entitled  to  sue,  after  the  disability  has 
ended,  and  so  much  added  time  as  will  not  extend  the 
original  limit  by  more  than  ten  years" 

This  leaves  as  anomalous  the  cases  where  the  dis- 
ability ceases  within  ten  years  after  the  cause  of  ac- 
tion first  accrues,  etc. ;  and  they  are  governed  by  the 
third  rule,  as  stated  by  Mr.  Seyboldt,  on  page  264  of 
this  volume. 

His  fourth  rule  is  incorrect,  and  such  cases  come 
under  his  second  rule. 

To  illustrate :  When  a  cause  of  action  first  accrues 
in  1860,  for  all  those  under  a  disability  whose  dis- 
ability ceases  before  1870,  the  time  limited  is  extended 
twenty  years  after  the  disability  ceases.  But  for  all 
those  under  a  disability,  whose  disability  ceases  after 
1870,  and  before  1880,  the  time  limited  is  extended  to 
1890  and  no  further  in  any  case. 

Yonrs  truly, 

GONTAB 

Ksw  York,  AprU  4, 1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

INDBZ-DIGKST  (J.  S.   SUPBBMB  COITBT  RbPOBTS. 

A  Compute  Indexed  Digest  of  the  United  States  Supreme 
Court  Reports  from  the  organization  of  the  court  in  1780 
to  October  Term,  1886, 118  volumes.  Includes  full  mdex 
to  editorial  notes  to  this  company's  edition.  Also  In- 
dexed citations  to  all  cases  digested,  and  biographical 
sketches  of  the  justices.  Lawyers*  Cooperative  Pub. 
Co..  Rochester,  N.  Y.    Two  vols.    Pp.  xcl,  2848. 

There  is  no  lack  of  recent  works  covering  this  par- 
ticular field.  On  the  whole  we  like  this  the  best  of  all 
as  to  typography  and  arrangement,  and  Its  dimensions 
avouch  that  it  is  thorough  and  comprehensive.  In  the 
first  place  the  matter  is  set  forth  In  the  ordinary 
digest  form,  the  principle  being  indicated  in  each 
paragraph  by  a  few  words  in  |ieaw-faced  type.  Then 
follows  a  table  of  cases  and  citations,  a  most  valuable 
piece  of  work,  covering  nearly  seven  hundred  double- 
columned  pages.  The  amount  of  labor  indicated  is 
enormous,  and  shows  skillful  and  experienced  hand- 
ling. The  volumes  would  prove  a  very  tolerable  sub- 
stitute for  the  reports  themselves. 


Watbrman  on  Cobpobations. 

A  Treatise  on  the  Law  of  CorporaUons  Other  than  Mutifci- 

pol,  with  citations  from  the  English  and  United  States 

courts,  and  from  the  courts  of  every  State  and  Territory 

in  the  Union.    By  Thomas  W.  Waterman.    Two  vols. 

Pp.  cxvl,  681,  zli,  1016.    Baker,  Voorhls  ft  Co.,  New  York. 

Mr.  Waterman  is  well  known  to  the  profession  as  a 

prolific  and  careful  law  writer  and  as  a  Judicious 

editor.    The  present  work  has  a  special  value  as  the 

latest  word  on  the  most  important  of  modem  legal 
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Bubjeott,  and  the  subjeot  is  one  on  whioh  the  latest 
word  is  Indispensable,  whether  it  is  the  wisest  or  not. 
From  our  examination,  necessarily  somewhat  re- 
stricted, we  are  led  to  believe  that  this  treatise  is  well 
worthy  of  Mie  patronage  of  the  profession,  convenient, 
comprehensive,  discriminating  and  exact.  It  bears 
evidence  confirmatory  of  the  author's  prefatory 
declaration  that  he  has  personally  examined,  during 
the  six  years  of  preparation,  every  one  of  the  eight 
thousand  oases  cited.  The  work  is  certainly  one  of 
herculean  labor,  and  we  have  no  doubt  will  prove  the 
laborer  worthy  of  his  hire.    It  is  sumptuously  printed. 


BiQELow  ON  Fraud. 

A  Treatise  on  the  Law  of  FrauA  on  iJU  CMl  Side,  By  Mel- 
ville M.  Bigelow.  Boston  :  Little,  Brown  and  Company. 
1  vol.    Pp.  IxY,  714. 

It  is  always  a  pleasure  to  look  over  Mr.  Bigelow's 
publications.  They  show  the  perfection  of  good  sense, 
learning  and  skill,  and  a  proper  idea  of  proportion. 
This  is  not  a  second  edition  of  his  former  work  on 
Fraud,  but  Is  entirely  new  and  independent.  It  is  to 
be  unhesitatingly  commended  to  the  profession. 


Pennsylvania  Supreme  Court  Digest. 

This  is  the  second  volume  of  the  work,  and  contains 
the  decisions  for  the  year  1887.  It  is  edited  by  Charles 
H.  Barnard,  and  published  by  F.  &  T.  W.  Johnson 
&  Co.,  Philadelphia.  It  gives  remarkably  full  state- 
ments. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
AprUlO,  1888: 
Award  confirmed   with  costs— John  A.  McDougal, 

claimant,  v.  State,  appellant. Judgment  afllrmed 

on  opinion  of  Supreme  Court  with  costs— People,  re- 

apondent,  v.  E.  Remington  3&  Sons,  respondent. 

Order  reversed  and  case  remitted  to  the  Supreme 
Court  for  further  consideration  without  costs  in  this 
court  to  either  party— James  B.  Herbage,  respondent, 

V.  City  of   Utica,    appellant. Judgment   affirmed 

with  costs— William  A.  Sweet,  respondent,  v.  Edmund 
Meny,  survivor,  etc.,  appellant.— Judgment  re- 
versed, new  trial  granted,  costs  to  abide  event. 
— Isabella  Cuming,  respondent,  v.  Brooklyn  City 
Railroad  Company,  appellant. Judgment  af- 
firmed with  costs  —  Griffith  Jones,  respondent, 
T.  Henry  W.  Chamberlain  and  others.  Judg- 
ment affirmed  with  costs  —  Mary  Ann  Jack- 
son, appellant,  v.  Sarah  P.  Badger  and  others,  re- 
spondents.  Judgment  of  General  Term  reversed 

and  that  of  the  Clinton  Oyer  and  Terminer  affirmed  - 

People,  appellant,  v.  Frank  Palmer,  respondent. 

Judgment  of  the  General  Term  affirmed— First  Na- 
tional Bank  of  Batavia,  respondent,  v.    Horatio  N. 

Egeand  another,  appellants. Judgment  affirmed 

with  costs— Frank  L.  HerdIc,  appellant,  v.   Charles 

Roessler,   respondent. Judgment   affirmed   with 

costs— Walter  M.  Hunt,  appellant,  v.  Mayor,  etc.,  of 

New  York,  respondents. Order  of  General  Term 

affirmed  and  judgment  absolute  rendered  against  the 
plaintiff  on  the  stipulation  with  costs— New  York 
State  Monitor  Milk  Pan  Company,  appellants,  v. 
Philo  Remington  and  others,  respondents. Judg- 
ment of  the  General  Term  and  that  entered  in  the  re- 
port of  the  referee  reversed  and  a  new  trial  granted. 


costs  to  abide  event;  unless  the  defendant  shall  stipu- 
late within  twenty  days  after  the  entry  of  this  order 
to  abandon  his  second  cause  of  action ;  in  which  event 
the  present  appeal  may  at  any  time  be  brought  to  a 
hearing  on  the  merits  In  this  court— James  H.  Good- 
sell,  respondent,  v.  Western  Union  Telegraph  Com- 
pany, appellant. Judgment  affirmed  with  costs — 

William  Bedell,  respondent,  v.  David  T.  Kennedy,  ap- 
pellant.  In  the  intrusion  case,  judgment  of  Genend 

Term  reversed  and  that  of  conviction  affirmed;  In  the 
larceny  case,  judgment  affirmed  on  opinion  l>elow— 
People,  appellant,  v.  Henry  K.  Stevens,  respondent, 

two  cases. Judgment  affirmed  with  costs— John  H. 

Gallagher,  respondent,  v.  Stephen  J.  McMahon  and 
another,  appellants. — —Judgment  affirmed  with  costs 
— Sutliff  T.  Seward  v.  City  of  Rochester,  appel- 
lant.  Judgment  affirmed  with  costs— L.  Wlnant 

Winanu,  appellant,  v.  Marcus  L.  Blanchard,  respond- 
ent.  Order  of  General  Term  affirmed  with  costa— 

In  re  application  of  Charles  Gertune  v.  Supervisors  of 

Kings  county. Order  affirmed  with  costs— People 

ex  reL  George  W.  Ostrander  and  others,  appellants, 
V.  Alfred  C.  Chapin,  comptroller,  etc.,  respondent. 

Orders  of  General  and  Special  Terms   reversed 

with  cost  to  appellant  in  both  courts,  and  the  case  re- 
manded to  the  Special  Term  for  further  hearing  on 
the  motion— Donald  Miller  v.  Benjamin  Wright  and 

others,  appeal  of  W.  L.  Peck,  a  purchaser. Order 

of  General  Term  reversing  judgment  of  Special  Term 
and  granting  a  new  trial  reversed  and  judgment  of 
Special  Term  affirmed— Mlal  H.  Peck,  respondent,  v. 

Martin  Goodberlett,  appellant. Judgment  affirmed 

with  costs— Julia  Elgie,  respondent,  v.  City  of  Troy, 

appellant. Judgment  affirmed  with  costs— Eseidel 

G.  Bell,  respondent,  v.  Edward  L.  Merrifield,  appel- 
lant.— -Judgment  affirmed  with  costs— Gleason  B. 
King,  respondent,  v.  William    McKellar,    appellant. 

Judgment  affirmed  with  costs— Iidward  Hoopes, 

respondent,  v.  Auburn  Water  Works  Company,  ap- 
pellant.  Judgment  and  conviction  affirmed— Peo- 
ple, respondents,  v.  John  De  Leon,  appellant. Or- 
der of  General  Term  affirmed  and  judgment  absolute 
rendered  against  plaintiff  with  costs— John  B.  Kiley, 
appellant,v. Western  Union  Telegraph  Co.,respondent. 

Judgment  affirmed  with  costs— John  Haffelfinger, 

respondent,  v.  Henry  Fessler,  appellant. Judg- 
ment reversed,  new  trial  granted,  costs  to  abide 
event— Adelia  F.  Hill,  appellant,  v.  Ninth  Avenue 

Railroad  Company. Judgment  reversed,  new  trial 

granted,  costs  to  abide  event— Thomas  Collins,  re- 
spondent, V.  New  York  Central  and  Hudson  River 

Railroad  Company,  appellant. Judgment  affirmed 

with  costs— Frank  McQoade,  respondent,  v.  Manhat- 
tan Railway  Company,  appellant. Four  cases,  of 

which  each  and  all  orders  and  judgments  are  affirmed 
with  costs— Thomas  M.  King  and  others,  respondents, 
V.  Reon  Barnes  impleaded  with  John  H.  Post  and 

others. Judgment  and  conviction  affirmed— People, 

respondent,  v.  John  McNeil,  **  boodle  alderman,'*  ap- 
pellant.  Judgment  affirmed  with  costs— Charles  F. 

Coughlan,  respondent,  v.  John  Stetson,  appellant. 

Judgment  affirmed  with  costs- Matthew.  D.  Breen, 
respondent,  v.  New  York  Central  and  Hudson  River 

Railroad    Company,   appellant. Both   judgments 

affirmed  with  costs— Julian  Turner,  respondent,  v. 
City  of  Newburgh,  appellant,  and  G^rge  Turner,  her 
husband,  respondent,  v.  Same,  appellant.-^— Judg- 
ment affirmed  with  costs — Froilan  Miranda  and 
another  v.  Greenwich  Fire  Insurance  Company,  ap- 
pellant.  Judgment  affirmed  with  costs--Glorvina 

R.  Hoffman,  appellant,  v.  Amanda  M.  De  Graaf,  re- 
spondent.  Judgment  reversed,  new  trial  granted, 

costs  to  abide  event— John  H.  Byron,  respondent,  v. 
Henry  R.  Low,  appellant. 
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Albany,  April  21,  1888. 


OUBRENT  TOPICS. 

A  GREAT  indiyiduality  has  passed  away  in  Ros. 
coe  Conkliog.  For  one  who  for  thirty  years 
or  more  has  held  such  a  prominent  place  in  the 
notice  of  his  countrymen  he  has  left  singularly  lit- 
tle behind  him.  He  was  not  a  great  lawyer,  although 
if  he  had  followed  the  profession  from  his  youth  he 
would  probably  have  become  at  least  a  great  advo- 
cate. He  was  not  a  great  statesmen ;  he  never  cre- 
ated a  public  measure  that  we  can  recall,  nor  so 
identified  himself  with  one  as  to  make  it  his,  un- 
less it  may  be  the  electoral  commission.  Probably 
no  one  will  ever  read  his  speeches.  He  was  simply 
a  bom  leader  of  men,  and  he  was  a  party  leader  of 
almost  unexampled  powers  and  attractions.  This 
too  was  singular,  for  he  was  not  a  man  of  popular 
tastes  or  manners;  on  the  contrary  a  bom  aristo- 
crat. He  was  a  grand  declaimer,  withal  somewhat 
of  a  poseur.  He  was  an  intellectual  gladiator,  and 
on  the  floor  of  the  Senate  chamber  was  always  a 
formidable  antagonist.  He  however  lacked  one  es- 
sential of  the  gladiator,  he  could  not  take  punish- 
ment with  patience.  Strong  blows  he  could  give ; 
strong  blows  he  could  not  take,  and  so  in  a  fit  of 
boyish  petulance  he  resigned  a  great  public  trust 
on  account  of  an  insufficient  personal  grievance. 
He  must  be  regarded  mainly  as  a  sovereign  party 
manager,  and  in  this  capacity  he  had  one  shining 
and  peculiar  virtue  —  he  was  not  only  honest  and 
incorruptible,  but  no  slightest  charge  to  the  con- 
trary was  ever  raised  against  him.  He  had  ene- 
mies as  bitter  as  death,  but  not  one  of  them  ever 
dared  say  that  Roscoe  Conkling  was  not  the  very 
soul  of  honor.  He  was  also  an  unswerving  patriot, 
and  our  country  is  deeply  indebted  to  him  for  emi- 
nent services  in  the  Senate  at  the  time  of  her  direst 
extremity.  His  glowing  utterances  and  his  heroic 
example  were  greatly  instmmental  in  preserving 
the  union  of  the  republic.  In  spite  of  his  some- 
what haughty  and  aristocratic  nature,  so  strong 
was  his  sense  of  right,  that  his  sympathies  were  al- 
ways warm  and  faithful  toward  the  humble  and 
down-trodden,  and  in  his  last  hours  they  rose  up 
to  bless  him.  His  combative  and  defiant  character 
was  exhibited  in  his  death,  due  to  a  useless  but 
gallant  straggle  against  the  forces  of  nature.  We 
deeply  regret  that  he  should  have  died  just  now, 
for  we  believe  that  his  best  and  most  useful  days 
were  before  him.  Age  seemed  to  chasten  and  lend 
him  philosophy  and  patience,  and  it  would  not 
have  been  unsafe  to  predict  that  even  greater  pub- 
lic; honors  were  in  store  for  him.  But  as  it  is,  he 
must  be  pronounced  a  man  of  his  time  and  not  a 
man  for  time.  He  has  left  no  admirable  remains, 
and  will  excite  few  loving  memories  like  his  con- 
temporaries, Lincoln,  Seward,  Grant,  Sumner,  and 
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this  is  the  more  to  be  regretted  because  we  feel  that 
as  he  had  stood  by  them  in  life,  he  ought  also  to 
lie  down  with  them  in  the  hallowed  corner  of  our 
national  cathedral  not  built  with  hands. 


Unless  we  meet  with  a  considerable  protest, 
we  shall  hereafter  omit  the  announcement  of  the 
decisions  of  the  Court  of  Appeals.  It  must  be 
old  news  when  it  reaches  our  readers,  and  we 
would  rather  devote  the  space  to  something  more 
readable.  But  if  any  considerable  number  of  our 
readers  object,  of  course  we  shall  retain  it. 


The  president  undoubtedly  has  a  puzzling  task 
to  select  a  successor  to  Chief  Justice  Waite.  The 
associate  judges,  or  at  least  those  from  whom  it 
might  reasonably  be  expected  that  he  would  select, 
are  too  old.  The  only  Democrat  among  them  who 
could  expect  it  or  is  in  any  respect  fit  for  it  —  and 
he  is  eminently  fit  for  it  in  all  respects  but  age — is 
too  old.  The  president  would  naturally  desire  to 
appoint  a  man  who  could  serve  fifteen,  or  at  least 
ten  years  before  seventy.  Among  the  eminent 
Democratic  lawyers  of  the  country  Mr.  Phelps 
would  instantly  occur  to  all  as  an  unexceptionable 
name,  unless  possibly  his  age  is  against  him;  of 
that  we  have  no  information.  It  is  a  very  delicate 
situation.  A  man  of  say  fifty-five,  to  be  put  over 
the  great  and  experienced  lawyers  on  that  bench, 
certainly  ought  to  have  large  attainments,  and  it 
would  be  all  the  better  if  he  had  had  experience  in 
Federal  litigation.  Probably  the  wisest  course 
would  be  to  promote  one  of  the  circuit  judges,  or 
take  one  who  has  been  a  circuit  judge.  Unless  he 
is  expert  in  the  Federal  jurisdiction,  and  experi- 
enced in  the  law  of  patents,  bankraptcy,  admiralty^ 
removal  of  causes,  and  other  subjects  which  form 
the  greater  part  of  the  questions  before  this  court, 
a  judge,  although  accomplished  and  expert  in  State 
litigation,  will  be  all  at  sea  here.  Especially  he 
ought  to  know  something  of  the  history  of  adjudi- 
cation in  this  court  We  take  it  for  granted  that 
the  president  will  nominate  a  Democrat,  and  one 
from  the  north  or  west.  Our  State  has  a  fair  claim 
to  the  nomination,  if  the  precedent  of  taking  two 
judges  from  the  same  State,  sanctioned  by  the  ap- 
pointment of  Mr.  Justice  Matthews,  shall  meet  with 
his  approval.  We  dislike  the  precedent,  and  hope 
the  president  will  look  elsewhere  for  the  new  man. 
It  would  be  but  fair  to  concede  it  to  Pennsylvania, 
or  Indiana,  or  Illinois,  or  Missouri,  or  Michigan, 
which  have  no  representative  on  the  bench.  Es- 
pecially we  hope  he  will  not  appoint  a  judge  from 
the  city  of  New  York,  which  already  has  one,  and 
whose  bar  always  have  the  delusion  that  there  are 
no  other  lawyers  in  the  land  worth  speaking  of. 
If  he  should  revert  to  his  old  gubernatorial  home, 
we  can  suggest  the  proper  man.  We  shall  not  do 
it  publicly  unless  we  are  asked,  for  we  do  not  de- 
sire to  stir  up  unnecessary  jealousies.  But  we  can 
lay  our  hands  on  the  right  man  right  here.  If  he 
should  look  to  the  D^e?yi«fO^©^l^  """' 
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than  ex- Governor  Hoadley,  and  Mr.  Hitchcock  of 
St.  Louis.  

Madame  (why  do  she-impostors  always  call  them- 
selves "madame? ")  Dis  De  Barr,  the  spook- woman, 
languishes  in  a  dungeon-cell,  with  her  husband  and 
sundry  other  coadjutors.  This  is  as  it  should  be. 
Of  course  the  imprisonment  is  merely  voluntary, 
and  suffered  for  conscience's  sake.  To  a  woman  of 
the  madame^s  powers  it  must  be  a  trifling  matter 
to  summon  some  legions  of  angels  (or  others)  to  her 
aid,  and  to  soar  or  float  triumphantly  forth  from 
the  Tombs,  and  even  to  restrain  her  persecutors  in 
her  stead.  It  showed  a  singular  lack  of  faith  in  her 
friend,  Mr.  Marsh,  to  go  about  to  bail  her  out.  Per- 
haps it  was  because  he  feared  she  couldn't  float  as 
above.  But  seriously,  the  whole  affair  is  sickening. 
There  are  doubtless  Inany  thousands  of  people  in 
this  country  who  believe  in  "spiritualism,"  but  up 
to  this  time  their  faith  has  rarely  been  evinced  by 
parting  with  real  estate,  or  even  available  personal 
property.  The  extreme  of  credulity  usually  has 
been  to  bestow  diamonds  and  sealskin  sacks  on 
good  looking  media.  Seldom  has  a  lawyer  fallen 
a  victim  to  this  imposture.  We  know  that  Judge 
Edmonds  was  a  remarkable  exception.  He  was 
one  of  the  most  accomplished  lawyers  of  our  State, 
and  he  fancied  himself  surrounded  by  spirits  most 
of  the  time.  But  we  do  not  remember  that  he  be- 
stowed lands  or  goods  on  the  exponents  of  the  doc- 
trine, and  we  never  heard  that  he  was  haunted  by 
any  comely  medium.  The  law  has  heretofore 
looked  with  a  contemptuous  leniency  on  the  pro- 
fessors of  this  phase  of  magic.  Wills  of  spiritual- 
ists have  been  upheld,  sometimes  even  when  the 
testators  thought  that  they  were  dictated  by  the 
spirits.  But  when  it  comes  to  doing  an  acute  law- 
yer out  of  his  property,  even  for  a  *  *  temple  "  for 
the  errant  spirits,  we  feel  that  we  must  draw  the 
line.  Spirits  should  dwell  in  "temples  not  made 
with  hands."  The  most  that  this  madame's  spirit- 
ual patrons  could  reasonably  ask  would  be  a  mod- 
est studio  with  a  north  skylight.  They  don't  need 
an  expensive  Fifth  Avenue  mansion,  with  a  butler's 
pantry  and  bath-rooms  and  a  laundry,  and  all  that. 
But  we  forget  ourselves.  We  are  losing  our  serious- 
ness again.  It  is  difficult  to  find  a  case  in  point, 
because  as  we  said  before,  men  generally  are  pru- 
dent in  their  donations  when  the  spirits  pass  around 
the  plate.  The  case  nearest  in  point  that  we  can 
recall  is  Hides  v.  Bides,  65  How.  Pr.  17,  a  Special 
Term  decision  by  Judge  Landon.  The  head-note 
is  as  follows:  "While  a  belief  in  spiritualism  is 
not  per  se  sufficient  cause  for  setting  aside  a  mar- 
riage and  a  conveyance  of  property,  yet  where  a 
shrewd,  designing,  lewd  and  unchaste  woman,  in 
middle  age,  knowing  that  an  old  man  who  is  deaf 
and  living  in  seclusion,  is  a  firm  believer  in  spirit- 
ualism, takes  advantage  of  such  belief,  seeks  his 
acquaintance,  pretends  to  be  a  medium  and  to 
receive  communications  from  spirits  commanding 
that  they  marry,  and  that  the  old  man  convey  to 
her  valuable  property,  claims  to  be  a  clairvoyant 


and  to  be  able  to  cure  his  deafness,  and  by  other 
fraudulent  devices  induces  the  old  man  to  marry 
her  and  to  convey  to  her  the  property,  the  marriage 
and  conveyance  will  be  set  aside  as  procured  by 
fraud  and  undue  influence  when  the  court  is  satis* 
fled  from  all  the  evidence  that  they  were  so  pro- 
cured." This  case  will  amply  repay  perusal.  But 
in  this  case  the  old  man  had  one  tangible  ground, 
or  rather  hole  in  the  ground,  to  go  on,  for  the 
spirits  told  him  where  to  dig  for  a  mineral  spring, 
and  he  struck  it  at  a  depth  of  seven  hundred  and 
fifteen  feet.  Our  good  old  friend,  Charlie  Hughes, 
gravely  argued  in  this  case  on  behalf  of  the  "  me- 
jum,"  that  the  parties  could  not  be  put  in  statu  quo, 
but  Charlie  always  was  a  joker,  and  it  was  of  no 
use.  The  court  even  shut  its  eyes  to  the  well,  al- 
though we  are  assured  that  truth  lies  therein.  On 
the  whole  we  are  inclined  to  advise  Mr.  Marsh  to 
forswear  practice  at  this  Barr,  and  to  take  the 
madame's  mahlstick  and  drive  her  and  her  spirits 
out  of  his  house,  and  if  he  feels  generously  dis- 
posed, to  bestow  the  property  on  a  more  material 
charity,  calling  in  some  competent  lawyer  to  con- 
struct the  trust,  and  thus  avoiding  Mr.  Tilden's 
error.  

The  Society  of  Medical  Jurisprudence  and  State 
Medicine  have  published  a  paper  by  Mr.  Austin 
Abbott,  on  "The  Physiology  of  the  Rogue."  Mr. 
Abbott  dissects,  in  a  very  amusing  and  brilliant 
manner,  the  Tramp,  the  Dead-Beat,  and  the  Crank. 
He  also  explains  very  satisfactorily  why  the  law  is 
not  content  with  the  modem  medical  doctrine  that 
the  test  of  criminal  responsibility  should  be  the 
ability  of  the  will  to  resist  the  wrong  impulse  rather 
than  the  capacity  to  distinguish  right  from  wrong. 
Mr.  Abbott  approves  the  plan  of  Mr.  Everest,  of 
England,  for  determining  the  insanity  of  persons 
defending  on  that  ground,  by  a  special  tribunal, 
before  the  trial  on  the  merits.  This  plan  would 
be  well  enough  if  the  medical  head  of  the  tribunal 
were  sworn  to  administer  the  legal  rather  than  the 
medical  test  The  ablest  defense  of  the  medical  the- 
ory was  made  by  Judge  Somerville,  of  Alabama,  in 
Parsons  v.  State,  81  Ala.  577;  S.  C,  60  Am.  Rep. 
198;  8G  Alb.  Law  Joub.  249.  His  views  were 
ably  answered  by  Chief  Justice  Stone  in  a  dissent- 
ing opinion.  86  Alb.  Law  Jour.  826.  Judge  Som- 
erville informs  us  that  his  views  are  based  on  a 
practical  investigation  and  clinical  study  of  the 
subject  for  ten  or  twelve  years  as  a  trustee  of  the 
State  Insane  Asylum.  His  views  undoubtedly  are 
in  consonance  with  those  of  many  if  not  most  of 
the  ablest  modern  physicians,  but  none  the  less  do 
we  regard  them  as  unsafe.  In  our  judgment,  Mr. 
Abbott  is  correct  in  saying:  "I  do  not  think  that 
medical  men  appreciate,  generally,  the  power  which 
the  existence  of  the  law  and  its  penal  sanctions  ex- 
ercise on  the  lawless  in  aiding  the  control  of  what 
would  otherwise  be  uncontrollable  impulse."  "If 
those  medical  men  who  are  the  strongest  advocates 
of  treating  irresistible  impulse  as  a  defense  were 
put  in  charge  of  the  administration  ofjustice  lathis 

Digitized  by  VjOOQ IC 


THE  ALBANY  LAW  JOURNAL. 


307 


community,  under  full  responsibility  to  preserve 
peace  and  order,  and  with  power  to  do  whatever  was 
necessary  for  that  end,  through  the  police  force  and 
the  judicial  and  peual  establishments,  it  is  safe  to 
predict  that  they  would  not  begin  by  setting  free 
from  arrest  every  accused  who  convinced  them 
that  he  acted  in  a  condition  of  unconsciousness 
or  without  the  power  of  controlling  himself." 


NOTES  OF  CASES. 

SPEAKING  of  cats,  it  is  held  libellous  in  Georgia 
falsely  to  represent  that  a  daughter  likened  her 
mother  to  a  cat.  In  Stewart  v.  Swift  Specific  Co., 
76  Ga.  280,  a  newspaper  article  complained  of  pur- 
ported to  be  a  voluntary  interview  between  a  re- 
porter of  a  newspaper  and  the  plaintiff,  in  which 
the  plaintiff  is  represented  as  having  made  state- 
ments to  the  reporter  to  the  effect  that  her  mother, 
having  been  bitten  by  a  cat,  was  afflicted  with  a 
disease  similar  to  hydrophobia ;  that  she  dreaded 
the  approach  of  water,  suffered  extreme  pain,  and 
was  much  swollen  in  her  body  and  members ;  that 
she  acted  like  a  cat,  purring  and  mewing,  and  as- 
suming the  attitude  of  a  cat  in  the  effort  to  catch 
rats,  and  did  other  like  acts ;  and  that  a  wonderful 
cure  of  this  disease  had  been  effected  by  a  certain 
medicine  called  S.  S.  S.,  which  was  sold  by  the  de- 
fendants. Eddy  libellous.  The  Atlanta  Constitu- 
tion probably  accepted  that  funny  reporter's  resig- 
nation. Another  amusing  case  is  Stevens  v.  Cent. 
RdbB.  Co.,  Georgia  Supreme  Court,  March  8, 1888, 
which  held  that  in  an  action  against  a  railroad 
company  to  recover  damages  for  injuries  sustained 
to  one's  spine,  evidence  that  the  plaintiff  the  next 
day  after  the  accident  walked  four  or  five  miles  to 
keep  an  assignation  he  had  made  with  a  colored 
woman,  is  properly  admissible  as  showing  his  physi- 
cal condition  after  the  injury.  In  our  judgment 
all  this  after  the  words  "four  or  five  miles"  was 
error,  and  prejudicial.  The  evidence  however 
showed  an  unwonted  degree  of  fidelity  to  the  coL 
ored  race.  Let  us  hear  no  more  of  "the  bloody 
shirt."    Brother  Beach,  please  copy. 


In  Hood  V.  Bloeh,  29  W.  Va.,  244,  a  practical 
test  in  evidence  was  refused.  The  action  was  in 
regard  to  the  quality  of  cheese  sold.  The  court 
said:  "  I  do  not  think  however  the  court  erred  in 
refusing  to  permit  the  defendants  to  produce  one 
of  the  cheese  to  the  jury  on  the  trial.  No  matter 
how  bad  the  cheese  may  have  been  in  February, 
when  it  was  delivered,  it  would  certainly  have 
been  much  worse  three  months  thereafter,  when 
the  case  was  tried.  Then  if  the  defendants  were 
allowed  to  produce  one  of  the  worst  cheese,  as  they 
no  doubt  would  have  done,  the  plaintiff  would 
have  the  right  to  produce  one  of  the  best,  and  so 
the  process  might  be  continued  until  the  entire  lot 
of  cheese  had  been  brought  into  the  court-room. 
In  all  cases  of  this  kind  a  large  discretion  must  be 


confided  to  the  trial  court  as  to  exhibitions  of  arti- 
cles of  a  bulky  nature  before  the  jury,  and  I  do  not 
think  that  discretion  was  abused  in  this  particular 
matter  in  question."  See  notes,  49  Am.  Rep.  191, 
726.  

Another  case  of  a  practical  test  in  evidence  is 
State  V.  Henderson,  29  W.  Va.  147,  a  prosecution 
for  forgery,  where  witnesses,  acquainted  with  the 
genuine  signature  in  question,  were  permitted  to 
write  one  of  its  letters  in  presence  of  the  jury,  as 
they  thought  it  was  made,  and  the  jury  were  per- 
mitted to  compare  it  with  the  simulated  signature. 
The  court  said :  "The  objection  urged  to  this  is, 
that  it  is  a  comparison  of  handwriting  by  the  jury, 
which  it  is  alleged  is  not  allowable,  and  the  fol- 
lowing authorities  are  cited :  Bowt  v.  Kile,  1  Leigh, 
216;  Burress*  case,  27  Gratt.  946;  Clay  v.  Alderson, 
10  W.  Va.  50.  It  is  true,  as  these  cases  hold,  that  it 
is  not  allowable  to  lay  other  proved  but  not  admit- 
ted specimens  of  the  party's  handwriting  before 
the  jury  for  the  purpose  of  permitting  them  to 
judge  by  a  comparison  thereof  with  the  signature 
in  question,  whether  the  said  signature  is  not  genu- 
ine. But  here  no  such  thing  was  permitted.  The 
jury  was  not  asked  to  compare  different  signatures 
of  Leonard  with  his  name  signed  to  the  alleged 
forged  receipt.  The  witnesses  were  only  asked  to 
write  an  *  L  '  as  they  thought  Leonard  wrote  it,  so 
that  the  jury  could  the  better  understand  the  testi- 
mony. If  a  jury  do  not  have  a  clear  idea  of  the 
location  of  a  place  where  an  act  is  alleged  to  have 
been  done,  no  one  doubts  the  right  of  a  party  to 
have  a  witness  describe  the  place,  and  by  a  word 
painting  of  it  and  its  surroundings  make  its  location 
clear  to  the  minds  of  the  jury.  What  objection 
then  can  there  be  to  the  permitting  of  the  witness 
to  make  in  the  presence  of  the  jury  a  diagram  of 
the  place  to  enable  the  jury  the  better  to  under- 
stand the  witness?  There  can  then  be  no  valid  ob- 
jection to  the  permitting  of  the  witnesses  in  their 
attempt  to  describe  how  Ebenezer  Leonard  wrote 
the  letter  *  L '  to  illustrate  their  meaning  by  writ- 
ing the  letter  themselves,  so  that  the  jury  could  see 
whether  or  not  it  was  in  fact  different  from  the 
alleged  simulated  *  L.'  " 


Clairain  v.  Western  Union  Tel.  Co.,  Louisiana  Su- 
preme Court,  Feb.  13,  1888,  was  a  novel  case  of 
negligence.  The  court  said :  '  *•  The  cause  and  man- 
ner of  the  death  is  set  forth  substantially  as  follows : 
That  Clairain  was  employed  by  the  company  as  a 
lineman  in  putting  up  and  tying  wires  on  their 
telegraph  poles.  That  while  he  was  so  engaged 
some  forty  feet  from  the  ground,  and  on  a  tele- 
graph pole,  it  became  necessary  to  stretch  a  wire 
on  the  outer  end  of  a  cross-arm  of  the  pole,  there 
being  five  wires  already  strung  on  the  poles  —  three 
on  the  inner  and  two  on  the  other  side.  That  in 
order  to  perform  his  work  it  was  necessary  for  him, 
by  the  aid  of  a  steel  spur  or  iron  point  attached  to 
one  of  his  legs,  to  force  the  same  into  the  telegraph 
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pole  as  a  support  for  his  body,  throw  his  other  leg, 
free  from  any  iron  support,  around  the  pole,  and 
lean  outward  in  a  diagonal  position  from  the  pole 
to  the  outer  wire  of  the  arm  attached  to  the  pole, 
and  there  secure  the  telegraph  wire,  with  iron  nippers 
or  pinchers,  by  a  wire  around  the  glass  cup  placed 
over  the  pin  inserted  in  the  cross-arm.  While  in 
this  position,  the  wire  being  hauled  taut  many  hun- 
dred feet  ahead  of  him  by  means  of  a  reel  and  ap- 
paratus provided  by  the  company,  the  wire  broke 
near  the  cross-arm  at  which  he  was,  the  cross-arm 
itself  broke  where  it  was  fastened  to  the  telegraph 
pole,  and  by  reason  of  his  then  necessary  position 
he  could  not  recover  his  center  of  gravity  when  the 
break  took  place,  and  was  precipitated  headlong  to 
the  stones  beneath  him.  He  was  picked  up,  and 
after  suffering  intense  agonies,  died  within  a  week, 
leaving  a  widow  and  three  minor  children,  as  his 
heirs,  deprived  of  his  comfort,  his  support,  his  life. 
It  is  specially  charged  that  the  wire  furnished  for 
the  work  which  he  was  performing  was  second- 
hand wire,  full  of  kinks  —  that  is,  where  it  had 
been  twisted  it  had  lost  its  strength ;  and  that  the 
cross-arm  of  the  telegraph  pole  was  of  light  mate- 
rial, too  thin,  improperly  bored,  and  of  such  brit- 
tle nature  as  to  be  entirely  unfit  for  the  purpose  for 
which  it  was  used.  That  Clairain  has  been  for  six 
years  engaged  in  this  business,  both  upon  tele- 
graph and  telephone  poles.  '*'  "^^  "^^  It  must  be 
considered  that  the  employment  was  a  dangerous 
one ;  not  dangerous  in  merely  climbing  or  ascend- 
ing the  poles,  and  reaching  out  to  the  end  of  the 
cross-arms  and  fastening  the  wire,  but  dangerous 
from  the  fact  that  the  wire  and  its  wooden  support 
might  chance  to  be  defective  or  unsound.  These, 
necessary  for  his  work,  the  employee  had  a  right  to 
presume  were  entirely  safe,  and  he  was  entitled  to 
rest  on  this  presumption  for  his  security.  Hanson 
V.  Railway^  88  La.  Ann.  111.  And  it  further  fol- 
lows that  the  employment  being  a  dangerous  one, 
as  conceded  and  asserted  by  the  defendant's  coun- 
sel, the  defendant  company,  the  employer,  should 
be  legally  held  to  the  greatest  care  and  diligence  in 
the  selection  of  the  necessary  materials,  and  every 
thing  else  calculated  to  insure  the  safety  of  the 
employee  in  the  prosecution  of  his  work.  Id., 
Blcuik  V.  Railroad  Co.,  10  La.  Ann.  88;  Railroad  Co, 
y.  Derby,  14  How.  486.  *  It  is  indispensable  to  the 
employer's  exemption  from  liability  to  his  servants 
for  the  consequence  of  risks  thus  incurred,  that  he 
should  be  free  from  negligence.  He  must  furnish 
the  servant  with  the  means  and  appliances  which 
the  service  requires  for  its  efficient  and  safe  per- 
formance ;  and  if  he  fail  in  that  respect,  and  an  in- 
jury results,  he  is  liable  to  the  servant  as  he  would 
be  to  a  stranger.*  Railroad  Co,  v.  Ross,  113  U.  S. 
377." 

PRIORITY    OF    LIENS -COMPUTATION    OF 
TIME, 

JUDGB   STEWART   gives,  the  following  note  to 
Doane  v.  MiUviUe  Mui,  M.  <f;  F.  Jm,  Co.,  48  N.  J. 
Eq.  522: 


A  statute  required  five  days'  service  of  a  summoni 
iu  a  Ju4tioe*8  Court.  The  writ  was  served  at  half- 
past  8  o'clock  CD  December  8,  and  returnable  at  8 
o'clock  December  8.  Held,  defective.  Pedrick  v. 
ShatD,  Pen.  (N.  J. )  *57 ;  but  see  Columbia  Road  ▼. 
Haytoood,  10  Wend.  482;  Hemming  v.  Brabaaoii^ 
Brldg.  C.  P.  8;  FaiOds  v.  People,  66  111.  210. 

A  defendant  in  a  Justice's  Court  may  plead  that  he 
had  brought  an  action  against  the  plaintiff  earlier  the 
same  day  before  another  Justice.  Johnson  v.  Pen- 
nington, 8  Gr.  188;  LHckinaon  v.  Lee,  2  Coldw.  616. 

If  the  defendant's  object  in  keeping  back  his  plea 
is  delay,  the  court  may  refuse  to  set  aside  a  Judgment 
by  default,  although  It  was  entered  an  hour  after  the 
plea  had  been  filed.  Rogers  V.  Beach,  18  Wend.  583; 
Brainard  ▼.  Hanford,  6  Hill,  868;  see  Havens  v.  Dlth- 
hie,  18  Wend.  666;  Bangor  v.  SomerHUe,  IN.  J.  L.  J. 
262  (Depue,  J.). 

A  declaration  on  promises  alleged  to  have  been  bro- 
ken on  November  7, 1786,  the  first  day  of  the  term,  is 
good,  because  the  declaration  could  not,  in  law,  be  de- 
livered until  the  sitting  of  the  court  at  10  o'clock  on 
that  day,  and  the  promises  may  have  been  broken  at 
an  earlier  hour.  Pughy.  Robinson,!  T.  R.  116;  see 
Conibe  v.  PUt,  8  Burr.  1434;  28  Am.  Law  Reg.  (N.  S.) 
268;  Swift  v.  Crocker,  21  Pick.  241;  Church  v.  Clark,  id. 
810;  Smadbeok  v.  Sisswi,  81  Hun,  582;  and  so  of  a  dec- 
laration for  slander  (Symons  v.  Low,  Styles,  72) ;  or 
*iu  ejectment  {Roe  v.  Hersey,  8  Wils.  274 ;  see  Doe  v. 
Spencer,  11  East,  496) ;  or  iu  replevin.  KnowUon  ▼. 
Culver, 2  Pinn.  (Wis.)  248. 

A  statnte  requiring  an  appeal  to  be  filed  before  the 
next  term  is  complied  with  if  it  be  filed  before  10 
o'clock  on  the  first  day  of  the  next  term.  Vanlear  v. 
VaiUear,  1  Biun.  76. 

Where  a  statute  authorized  a  Judgment  by  confes- 
sion only,  iu  vacation,  one  confessed  before  10  o'clock 
on  the  first  day  of  the  term  is  valid.  Brown  v.  Hume, 
16aratt466. 

A  rule  to  discharge  a  defendant  in  custody  is  a  good 
defense  to  an  action  for  an  escape,  although  the  de- 
fendant went  out  before  the  sitting  of  the  court  which 
granted  such  rule.    Field  v.  Jones,  9  East,  15L 

The  court  may  inquire  whether  in  fact  the  cause  of 
action  accrued  on  the  same  day,  but  before  the  writ 
issued.  Clarke  v.  Bradlaugh,  L.  R.,  7  Q.  B.  D.  161 ;  8 
Q.  B.  D.  68. 

A  copy  of  a  declaration  may  be  served  before  the 
original  is  filed,  if  on  the  same  day.  Huges  ▼.  Patton, 
12  Wend.  284*  Rusk  v.  Van  BenschoUn,  1  How.  Pr. 
149. 

A  Jury  in  giving  their  verdict  may  may  count  the 
fractions  of  a  day  during  which  the  defendant  un- 
lawfully obstructed  a  highway.  Ferris  v.  Ward,  9  111. 
499. 

The  hour  when  an  application  was  made  to  remove 
a  cause  from  a  State  court  to  a  Federal  conrt  may  be 
shown.    Maifhe  v.  Oilman,  11  Fed.  Rep.  214. 

A  certiorari  to  remove  a  justice's  Judgment  may  be 
delivered  to  him  before  he  has  actually  entered  such 
Judgment.  Delanoy  v.  Lawrence,  6  Hal.  26, 102;  3fairs 
V,  Sparks,  IQoixth.dOd;  2  id.  616;  see  Morris  Canal 
Co,  V.  Mitchell,  2  Vr.  99. 

Judgments  entered  the  same  day  create  concurrent 
liens.  28  Am.  Law  Reg.  (N.  8.)  268;  Petrie  v.  Lord 
Porchester,  1  T.  R.  116;  BlUs  v.  Watkins,  16  Ala.  229; 
Syath  v.  iihip,!  now.  (Miss.)  234;  Reed  r,  HavUand, 
88  Miss.  828;  Bruce  v.  Vogel,  88  Mo.  100;  Emuel  v. 
Gartoood,  4  Dall.  821,  note ;  Anderson  v.  Tuck,  88  Md. 
226;  Porter  ▼.  Earthman,  4  Yerg.  868.  Contra:  Lippin- 
cottv.  Wilson,  40  Iowa,  426;  Marvin  v.  Marvin,  75 
N.  Y.  240;  Janney  v.  Stephen,  2  Pat.  &  H.  11 ;  Brocfc- 
enbroughy.  Brocfcen&rotii;/i,81  Gratt.680;  see  LytUeton 
V.  Cross,  8  B.  &;  C  817;  Roberts  v.  Roberts,  8  Rich.  16; 
McClean  v.  Hockey,  3  McLean,  286.  Unless  the  clerk 
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U  required  by  statute  to  note  thereon  the  precise 
time  of  its  receipt  or  rendition.  Bates  v.  Hifisdaie,  65 
N.  C.  428;  Qriffin  v.  Forrest,  49  Mich.  809;  Seaman  v. 
Faoer,  16  Ohio  St.  210;  MeUs  ▼.  Bright,  4  Dev.  A  Bat. 
178;  Hole's  Appeal,  44Penn.  St.  488;  Wilson  v.  Oreen- 
wood,  5  Houst.  519.  Or  oertain  office  hoars  are  fixed 
by  statate.  France  v.  Hamilton,  26  How.  Pr.  180; 
Polhemus* Appeal,  82  Penn.  St.  828.  And  so  as  to  a 
judfcroent  and  a  mortgage.  Claason's  Appeal,  22 
Penn.  St.  369;  Hendrtckson^s  Appeal,  24  id.  868;  FoU 
UU  ▼.  HoU,  16  Ohio,  111;  HoUiday  v.  Franklin  Bank, 
id.  538;  Staotfs  case,  INott  &  M.  406;  see  Morris  v. 
WhiU,  9  Stew.  Eq.  324;  HoUinffiworth  v.  Thompson,  6 
Harring,  432.  And  a  judgment  or  a  set-off.  CcUins  t. 
McKee  (Penn.),  10  East.  Rep.  748.  And  a  Judgment 
and  a  deed.  Whitaker  v.  Wishey,  12  C.  B.  44;  Claw- 
son  V.  Eichenbanm,  2  Grant  Cas.  130;  Roppock  t. 
Ramsey,  1  Stew.  Eq.  413;  Duke  v.  Clark,  58  Miss.  465, 
477;  69  id.  675.  And  a  judgment  and  a  mechanic's 
lien.  Bunt  t.  MUUr  (N.  J.  Oh.),  Jan.  1888  (Williams. 
A.  M.). 

Apurohaser  at  sheriff's  sale  holds  the  title  against 
Che  defendant's  grantee  whose  deed  was  filed  for  rec- 
ord one  hour  and  twenty  minutes  after  the  judg- 
ment. Jones  T.  Lxick,  7  Mo.  551 ;  see  amxdVs  Appeal, 
24  Penn.  St.  896;  FinUy  v.  Smith,  2  Ired.  225. 

As  to  sheriff's  sales  of  chattels,  see  Berry  v.  Clem- 
ents, 9  Humph.  812;  11  How.  (U.  S.)  898;  WoodUvnd  v. 
Fuller,  11  Ad.  k  El.  859;  WhyU  v  TreadweU,  17  U.  C. 
C.  P.  488;  MeUs  v.  BHght,  4  Dey.  &  Bat.  178;  Cox  v. 
Bodge,  1  Swan,  871 ;  Bachman  t.  Sutebooher,  5  Rich. 
(N.  S.)  58. 

A  deed  given  on  the  first  day  of  the  term  will  be 
prior  to  a  judgment  obtained  against  the  vendor  dur- 
ing such  term,  if  the  first  sitting  of  the  court  was  on 
the  third  day  of  that  term.  Skipwith  v.  Cunningham, 
8  Leigh,  2n;  see  Withers  v.  CarUr,  4  Gratt.  407. 

As  to  a  judgment  by  confession,  entered  the  same 
day  the  defendant  therein  died,  see  Lanning  v.  Paw- 
son,  88  Penn.  St.  480;  Boyer's  Estate,  51  id.  422;  and 
judgments  in  being  docketed,  Bates  v.  Hinsdale,  65 
N.  C.  428;  Grantham  v.  Lucas,  24  W.  Va.  281 ;  WhiU- 
head  v.  Latham,  88  N.  C.  282. 

A  judgment  entered  the  same  day,  but  after  the  de- 
fendant died,  is  entitled  to  no  priority  over  his  gen- 
eral creditors.  Patterson* s  Appeal,  96  Penn.  St.  98; 
see  MiUer  ▼.  Jones,  2  Spears,  315;  Mitchell  ▼.  Overman, 
108  U.  S.  62;  Clor/ce's  case,  15  Abb.  Pr.  227. 

Judgment  obtained  by  a  creditor  against  an  execu- 
tor the  same  day  that  a  decree  was  made  for  the  ad- 
ministration of  the  testator's  estate,  is  entitled  to  no 
priority  over  decedent's  simple  contract  creditors. 
Parker  v.  Ringham,  33  Beav.  585;  see  Mills  v.  Jones,  2 
Rich.  388. 

A  judgment  b 7  default  obtained  on  a  writ  served 
on  the  defendant  the  same  day,  but  before,  he  was 
convicted  of  a  felony,  is  good.  Necde  v.  Ute,  75  Va. 
480. 

The  lien  created  on  a  criminal's  property  by  the 
Illinois  statute  takes  effect  during  the  entire  day  on 
which  the  arrest  Is  made,  and  overrides  a  conveyance 
of  his  lands  made  on  that  day,  but  before  his  arrest. 
Bitchcock  V.  Roney,  17  111.  231 ;  see  3f  ori;on  v.  Collier, 
18  Ga.  493;  McKnight  v.  Spain,  13  Mo.  534. 

An  order  approving  a  guardian's  bond  is  valid, 
although  not  signed  until  after  an  order  directing 
him  to  sell  his  ward's  lands  had  been  made  the  same 
day.    RevHl  v.  Claxon,  12  Bush,  658. 

The  General  Court  of  Virginia  was  by  statute  to 
convene  at  Richmond  on  November  15.  One  of  the 
judges  thereof  signed  a  judgment  against  the  defend- 
ant at  Chesterfield  on  that  day.  Held,  that  the  court 
would  judicially  notice  that  the  two  places  were  not 
more  than  three  hours'  riding  apart,  and  the  judge 
might   therefore   have  been  at  Chesterfield   in  the 


morning  of  November  15.  Mendum  v.  CommonwecUth, 
6  lUnd.  704. 

A  marriage  by  plaintiff  at  11  o'clock  in  the  forenoon, 
when  her  decree  of  divorce  from  a  former  husband 
was  not  obtained  until  2  o'clock  In  the  afternoon  of 
the  same  day,  is  valid.  Merriam  v.  Wolcott,  61  How. 
Pr.  877;  see  Huntington  v.  CharlotU,  15  Vt.  46;  Web- 
ber V.  Webber,  83  N.  C.  280. 

An  execution  may  issue  the  same  day  that  the  judg- 
ment is  filed,  although  before  such  filing.  Small  ▼. 
McChesney,  8  Cow.  19;  CluU  v.  CUiU,  8  Denio,  263; 
St,  Stephen  Bank  Y,  New  Brunswick  R.  Co.,  5  Allen 
(N.  B.)  629,  and  note.  And  before  a  precedendo  is 
filed  below,  after  the  dismissal  of  an  appeal.  Shrimp 
V.  Hay,  8  Bradw.  (III.)  66.  And  an  order  for  discov- 
ery before  the  execution  is  returned.  Jones  v.  Porter, 
6  How.  Pr.  286. 

A  judgment  by  confession  and  prcRcipe  for  fi,  fa, 
were  handed  by  the  plaintiff  to  the  prothonotaiy  on 
Sunday;  the  next  day  he  entered  the  judgment  and 
issued  execution  thereon  at  6.30  a.  m.  Held,  valid  and 
prior  to  other  executions  Issued  against  the  defendant 
at  8  A.  M.  and  8.45  A.  m.  the  same  day.  KaujBfinan^s 
Appeal,  70  Penn.  St.  261. 

An  execution  put  in  the  sheriff's  hands  three  hours 
before  a  petition  to  wind  up  the  defendant  company 
was  presented,  but  possession  not  taken  by  the  officer 
until  three  hours  after  such  presentation,  is  not  enti- 
tled to  priority.  London  &  D.  B.  CoJ*s  case,  L.  R.,  12 
Eq.  190;  Qreen  v.  Laurie,  1  Exch.  385;  but  see  TTood- 
land  V.  Fuller,  11  Ad.  &  EL  859;  Cushing  v.  Arnold,  9 
Mete.  23;  Golden  v.  Blaskopf,  126  Mass.  528. 

Where  the  execution  was  delivered  to  the  sheriff  be- 
tween 1  and  2  o'clock  in  the  afternoon,  and  the  bank- 
rupt defendant  was  surrendered  by  his  bail  between 
6  and  8  o'clock  the  same  evening,  the  execution  Is 
paramount.  Thomas 'V,  Desanges,  2  B.  8&  Aid.  586; 
Sadler  v.  Leigh,  4  Camp.  197 ;  Beekman  v  Jarvis,  3  U. 
C.  Q.  B.  280;  Godson  y.  Sanctuary,  1  Nev.  &  M.  52; 

4  B.  &  Ad.  2SS;  see  Pewtress  v.  Annan,  9  Dowl.  828; 
Swain  v.  Morland,  1  Brod.  &;  B.  870. 

Parol  evidence  is  admissible  to  prove  the  hour  when 
an  execution  issued  (Allen  v.  Portland  Stage  Co.,  8 
Me.  207;  Shore  y.  Dow,  18  Mass.  529;  Herman  Ex., 
§  271,  note  6;  Lang  v.  PhiUips,  27  Ala.  314),  or  was  re- 
turned {Bull  V.  Clarke,  2  Mete.  [Mass.]  587;  see  Rex  v. 
Berks,  5  East,  386),  but  not  when  a  judgment  was  en- 
tered it  seems.  Cox  v.  Hodge,  1  Swan,  871,  878;  Bur- 
ney  v.  Boyett,  1  How.  (Miss.)  89;  Wiley  v.  Southerland, 
41  111.  25. 

If  an  officer  returns  a  ca.  sa.,  non  est  inventus  in  the 
morning,  and  is  sned  for  a  false  return,  the  plaintiff 
cannot  show  that  he  might  have  arrested  the  defend- 
ant in  the  ca.  sa.  In  the  afternoon  of  the  day  when  he 
made  the  return.    Htnman  v.  Borden,  10  Wend.  367. 

A  plaintiff  in  execution,  on  the  last  day  for  the  de- 
fendant's filing  security  to  stay  its  issuance,  obtained 
a  rule  that  the  sheriff  proceed ;  later  in  the  same  day 
the  defendant  offered  his  securities.  Held,  that  he 
was  guilty  of  no  delay.  SWiglujf  v.  Ambler,  2  W.  N. 
C.  (Penn.)  67. 

Where  a  defendant  died  between  U  and  12  o'clock 
in  the  morning,  and  a/l./a.  was  sued  out  against  his 
goods  between  2  and  3  the  afternoon  of  the  same  day, 
It  was  set  aside.  Chick  v.  Smith,  8  Dowl.  867;  see 
Wright  V.  Mills,  4  H.  A  N.  488;  J»f  cAf  a/ion  v.  Glasscock, 

5  Yerg.  304. 

Where  several  writs  of  attachment  were  served  the 
same  day,  the  precise  hour  when  each  one  was  served 
may  be  proved  by  parol.  23  Am.  Law  Reg.  (N.  S.) 
257;  Ransom  v.  Halcott,  9  How.  Pr.  119;  18  Barb.  66; 
Ginsberg  v.  Pohl,  35  Md.  505;  Whitney  v.  Butterjleld,  13 
Cal.  335;  Case  v.  Case,  2  Am.  Law  Reg.  263;  Jones  v. 
Bonsall,  11  Phlla.  661;  see  Long*s  Appeal,  28  Penn.  St. 
296;  Rockwoodv.  Vamum,  17  Piok.  289;  Fattfield  v. 
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PaMe,  28  Me.  498;  Oarity  v.  Oigie,  130  Mass.  184; 
BcUdtcin's  Appeal,  86  Peun.  St.  483;  Steffena  v.  Wan- 
boeker,  17  S.  C.  475.  And  so  of  an  assignment  and  an 
attachment.  McUvin  ▼.  Sweitzer,  1  Kulp  (Peun.),  5. 
And  a  notice  to  quit  and  an  attachment.  BarrtttY. 
Merchants'  Bank,  26  Grant  Ch.  409.  And  an  attach- 
ment and  a  deed.  Taylor  v.  Emery,  16  N.  H.  869; 
Hei-vey  v.  Champion,  11  Humph.  669. 

An  assignment  for  the  benefit  of  creditors  executed 
at  10.15  A.  M.  has  precedence  over  a  judgment  ob- 
tained against  the  assignor  between  11  and  12  A.  M. 
the  same  day.  Mechanics*  Bank  ▼.  Oorman,  8  Watts 
&  Serg.  804;  see  Rex  v.  Earl,  Bunbury,  88  ^criticised 
in  Rex  V.  Edwards,  9  Exch.  48,  61) ;  Clements  ▼.  Berry, 
11  How.  (U.  S.)  898.  As  to  an  assignment  and  a  deed, 
see  Boyer's  Estate,  51  Penn.  St.  482. 

The  burden  of  proof  is  on  him  who  claims  priority. 
Murfree  v.  Comack,  4  Yerg.  270  (26  Am.  Dec.  282,  284, 
note);  Neffv.  Barr,  14  Serg.  &  R.  166;  Boyer's  Estate, 
51  Penn.  St.  482;  Claris  v,  Duke,  59  Miss.  575;  see  Lad- 
Uy  V.  Creighton,  70  Penn.  St.  490;  SUwart  v.  StewaH, 
8  J.  J.  Marsh.  48. 

Acts  or  banlcruptcy  may  be  shown  by  proving  the 
hour  when  they  were  committed.  Oodson  v.  8ano- 
tnary,lNev.  &  M.  52;  4  B.  &  Ad.  255;  Ex  parte 
D'Olnee,  8  Ves.  82;  Ex parU  Dvfrene,  1  Ves.  &  B.  51; 
Ex  parte  Bignold,  8  Mont.  &  A.  9, 18;  Wy down's  case, 
14  Ves.  87;  28  Am.  Law  Reg.  (N.  S.)  258. 

An  order  of  bankruptcy  entered  at  4  o'clock  does 
not  embrace  property  acquired  by  the  bankrupt  by 
deviseafter  5  o'clock  the  same  day.  PetiVs  EstcUe, 
L.  R.,  ICh.  Div.  478;  see  Blair  v.  CarUr,  68  Va.  621. 

Where  a  sale  at  auction  is  made  in  the  morning,  the 
auctioneer  cannot  bind  the  purchaser,  under  the  stat- 
ute of  frauds,  by  signing  for  him  in  the  evening  of 
the  same  day.  Craig  v.  Oodfroy,  1  Cal.  415;  Hicks  v. 
Whitmore,  13  Wend.  548;  see^  Bateman  Auo.  *154; 
Heed  Stat.  Frauds,  §  517. 

A  policy  of  insurance  referred  to  another  "  prior  in 
date."  2eld,thatit  could  be  shown  to  mean  one  exe- 
cuted earlier  the  same  day.  Brown  v.  Hartford  Ins* 
Co.,  3  Day,  58. 

Under  a  power  of  attorney  to  confess  a  judgment 
*'at  any  time  hereafter,"  judgment  may  be  confessed 
the  same  day  the  power  is  executed.  Thomas  v. 
Mueller,  106  111.  86. 

Two  applications  for  the  appointment  of  a  receiver 
were  made  the  same  day  to  different  judges.  Held, 
that  the  one  first  in  time  should  be  preferred.  People 
V.  Central  Batik,  58  Barb.  412. 

The  hour  when  a  statute  is  approved  may  be  shown. 
Burgess  v.  Salmon,  97  U.  S.  881 ;  Arrotomnith  v.  JSam- 
eHng,  89  Ohio  St.  578;  28  Am.  Law  Reg.  (N.  S.)  549, 
and  note ;  see  MaUoryy.  HUes,  4  Mete.  (Ey.)  58;  Fow- 
ler V.  Pe*rc«,  2  Cai.  165;  Converse  v.  Michie,  16  U.  C. 
C.  P.  167;  Tomlinson  v.  Bullock,  L.  R.,  4  Q.  B.  Div. 
280 ;  28  Moak,  571,  and  note ;  Foust  v.  Trice,  8  Jones, 
490. 

A  statute  provided  that  a  specified  license  should 
begin  on  the  day  it  was  granted.  A  prosecution  for 
not  having  such  a  license  was  begun  against  the  de- 
fendant at  12.40  p.  M  on  October  21,  and  at  1.10  p.  M. 
the  same  day  he  procured  a  license,  and  exhibited  it 
at  the  hearing,  whereupon  he  was  discharged.  Held, 
that  he  ought  to  have  been  convicted.  CampbeU  v. 
Strangeways,  L.  R.,  3  C  P.  D.  105;  80  Moak,  54. 

How  two  inconsistent  statutes,  relating  to  the  same 
subj  ect-matter,  and  passed  the  same  day,  are  to  be 
construed.    Knight  v.  Ocean,  20  Vr.  485. 

The  actual  hour  when  a  justice  of  the  peace  took 
his  official  oath  may  be  shown.  Cottrserv.  Powers,  84 
Vt.  517.  And  appraisers  under  an  execution.  Allen 
V.  Portland  Stage  Co.,  8  Me.  207;  criticised  in  HaMv. 
Crocker,  8  Mete.  (Mass.)  248. 

An  administratrix  ought  not  to  be  removed  for  de. 


lay  for  part  of  a  day  in  qualifying.  Har^a  Suooession, 
7  Rob.  (La.)  584;  see  Kearney  v.  Andrews,  2  Stock.  70, 
74;  State  Y.  Oasconage  Co.,  32  Mo.  102;  Carpenter  v. 
Titus,  88  Eans.  7. 

As  to  noticing  fractions  of  a  day  in  criminal  cases, 
see  People  v.  Beatty,  14  Cal.  566;  Indianapolis  v.  Par^ 
fcer,  Sllnd.  280;  Pressly  v.  Marion  Co.,  80  Ind.  45; 
Territory  v.  Thierry,  1  Mart.  (La.)  102;  Speer  v.  State,  2 
Tex.  Ct.  App.  246;  Nixon  v.  State,  2  Sm.  A  Marsh.  4»7. 
And  in  commercial  usages.  Batik  of  Alexandria  v. 
Swann,  9  Pet.  88;  First  Nat.  Bank  v.  Burkhard,  100 
U.S.  686;  Benson  v.  Adams,  69  Ind.  853.  And  in 
maritime  liens.  The  Fratik  O,  Fowler,  8  Fed.  Rep. 
881.  And  in  a  pauper's  settlement.  Reg.  v.  St.  Mary, 
1  El.  at  Bl.  816;  Hope%oell  v.  Amwell,  Pen.  (N.  J.)  *422. 

See,  in  general,  28  Am.  Law  Reg.  (N.  S.)  249,  note:  8 
Alb.  L.  J.  176. 

INTEREST— PAYMENT'-ENTIRETY  OF  CON- 
TRACT—LIQUIDATED ACCOUNT—  STATE- 
MENT  RENDERED. 

KENTUCKY  COITRT  OP  APPEALS,  PEE.  14,  1888. 

Henderson  Cotton  Manufaoturinq  Go.  v.  Lowell 
Machine  Shops. 

Under  a  contract  for  the  purchase  of  about  $90,000  worth  of 
machinery  for  a  certain  factory,  $76,000  worth  was  deliv- 
ered. A  few  months  later  another  lot  of  machinery  for 
the  same  factory,  worth  nearly  $36,000,  waa  delivered  by 
the  same  party,  the  two  sales  having  been  treated  by 
both  parties  as  parts  of  one  transaction .  Held,  that  pay- 
ment for  the  second  lot  of  machinery  fell  due  at  the  time 
specified  in  the  contract,  and  bore  interest  therefrom. 

An  account  which  with  the  debtor's  knowledge,  and  without 
his  protest,  is  treated  by  the  creditor  aa  bearing  interest, 
the  claim  being  a  large  one,  and  running  more  than  a 
year,  is  a  liquidated  account  from  the  time  a  statement 
was  rendered  and  payment  demanded,  and  bears  Interest 
from  that  time. 

APPEAL  from   Circuit  Court  Henderson  county. 
Plaintiff  had  judgment,  and  defendant  appeals. 

Montgotnery  Merritt,  for  appellant. 

John  Young  Brown  and  Edutard  W,  Hines,  for  ap- 
pellee. 

Holt,  J.  The  appellant  purchased  of  the  appellee 
the  machinery  for  a  cotton  factory.  The  petition 
does  not  aver  whether  the  contract  was  parol  or  in 
writing.  The  evidence  shows  that  It  was  made  by 
telegram  and  letter.  It  is  immaterial  however  to  the 
oonsideratiou  of  the  questions  involved,  whether  it 
was  one  way  or  the  other.  It  was  for  the  purchase  of 
about  $90,000  worth,  payable  at  certain  times.  It  is 
admitted  that  the  first  bill  of  about  $76,000  in  value 
was  delivered  under  this  contract.  A  few  mouths 
thereafter  a  second  lot,  which  was  necessary  to  com- 
plete the  equipment  of  the  factory,  was  furnished,  it 
amouuting  to  nearly  $86,000.  The  appellant  claims 
that  as  to  it,  and  the  charges  for  storage,  travelling  ex- 
penses and  labor  of  hands  to  put  the  machinery  in  the 
factory,  no  time  of  payment  was  fixed  by  contract; 
while  upon  the  other  hand,  the  appellee  insists  that 
the  contract  made  prior  to  the  delivery  of  the  first  lot 
of  machinery  embraced  the  second  one.  The  princi- 
pal of  the  account  amounted  to  $116,906.  The  appel- 
lant during  the  year  of  the  purchase,  and  that  follow- 
ing, made  various  payments  upon  It  at  different  times, 
which  In  all  amounted  to  a  sum  equal  to  the  prinolpaL 
The  evidence  plainly  shows  that  the  last  one  was  not 
accepted  by  the  creditor  in  satisfaction  of  the  balance 
of  its  claim,  and  was  not  made  until  long  after  the 
time  of  payment  fixed  by  the  contractLand  the  others 
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were  made  along  at  different  times  during  the  interim, 
none  of  them  as  earlj  as  the  contract  required. 

Upon  the  debit  side  of  the  account  filed  with  the 
petition  the  items  of  principal,  with  interest  upon 
each,  are  added  together;  while  upon  the  credit  side 
the  pajments  appear,  with  interest  added  to  each 
from  the  time  of  pajment.  The  total  of  one  is  then 
deducted  from  the  other,  leaving  a  balance  of  $3,817.46 
in  favor  of  the  appellee,  and  for  it  this  suit  was 
brought.  This  mode  of  counting  the  interest  was  er- 
roneous. Our  statute  provides:  "Partial  payment 
on  a  debt  bearing  interest  shall  be  first  applied  to  the 
extinguishment  of  the  interest  then  due.*'  Gen. 
Stat.,  chap.  60,  art.  1,  $  5.  It  was  however  prejudicial 
to  the  appellee,  and  the  appellant  cannot  therefore 
oomplaim.  It  contends  however  that  the  account 
was  an  unliquidated  one,  but  whether  liquidated  or 
unliquidated,  that  it  does  not,  as  a  matter  of  law, 
bear  interest;  and  as  the  interest  is  but  an  incident 
of  the  debt,  and  follows  the  principal  as  the  shadow 
does  the  substance,  that  no  action  can  be  maintained 
for  it  after  the  payment  of  the  principal.  The  jury 
were  in  substance  instructed  to  allow  interest  upon 
the  price  of  the  first  lot  of  machinery  from  the  time 
it  was  due,  save  as  qualified  by  the  contract;  and  to 
do  so  as  to  the  subsequent  purchases,  if  they  were 
made  under  the  same  contract;  but  if  not  purchased 
upon  the  same  terms,  and  no  time  for  payment  fixed, 
that  then  the  price  did  not  draw  interest  until  tbe  ac- 
count was  rendered  and  payment  demanded.  The 
court  refused  to  comply  with  the  appellant's  request, 
and  tell  them  that  the  principal  of  the  account  had 
been  paid,  and  therefore  the  suit  could  not  be  main- 
tained. Of  course  this  was  not  true  If  any  portion  of 
the  debt  bore  interest,  because  by  law  utiy  payment 
had  to  be  first  applied  to  its  extinguishment ;  and  the 
total  of  the  payments  only  equalled  the  principal.  It 
also  refused  to  say  to  them  that  the  allowance  of  In- 
terest was  a  matter  of  their  discretion.  The  appellan  t 
admits  that  the  price  of  the  first  lot  of  machinery 
was  by  the  contract  i>ayable  at  certain  times;  but  it 
avers  that  the  appellee  indefinitely  extended  the  time 
of  payment;  and  it  therefore  denies  the  right  to  any 
interest  whatever.  It  clearly  appears  however  that 
the  appellee  merely  indulged  the  appellant,  and  al- 
lowed the  debt  to  run  beyond  its  maturity.  There  is 
no  conflicting  evidence  upon  this  point.  The  first  in- 
stallment was  due  in  June,  1884.  In  October  follow- 
ing the  appellee  notified  the  appellant  that  interest 
was  being  charged  upon  the  account,  and  no  objection 
was  made  to  it.  In  November  following  the  presi- 
dent of  the  appellant  (who  was  attending  to  the  mat- 
ter) offered  to  give  the  company's  note  for  the  balance 
then  owing.  In  December  thereafter  he  examined 
the  account  npon  appellee*s  books,  and  as  the  burden 
of  testimony  shows,  he  then  made  no  objection  to  the 
interest  charges.  In  July,  1885,  a  sale  of  the  factory 
was  desired.  The  appellant  was  fearful  that  the  ap- 
pellee would  interfere  with  the  sale.  The  president 
of  the  appeUant,  both  as  an  individual  and  as  presi- 
dent, guaranteed  to  the  appellee  In  writing  that  the 
property  should  bring  enough  to  pay  the  balance  of 
Its  debt,  the  amount  named,  including  interest  as  well 
as  principal.  During  the  entire  period  from  the  time 
when  the  first  installment  for  the  first  lot  of  machin- 
ery became  due  until  tbe  last  payment  was  made  on 
October  16, 1885,  the  appellee  was  frequently  request- 
ing payment.  It  is  evident  that  both  parties  under- 
stood that  the  purchases  made  subsequent  to  the  first 
ones  were  upon  the  same  terms.  It  is  equally  evi- 
dent that  the  jury  so  found,  because  they  allowed  the 
balance  shown  by  the  account  sued  on,  and  it  con- 
formed in  its  Items  and  charges  to  this  view.  This 
fact  renders  It  unnecessary  perhaps  to  consider  fur- 
ther the  refusal  of  the  court  to  teli  the  jury  that  the 


allowance  of  interest  was  in  their  discretion,  or  the 
direction  to  them,  that  in  the  absence  of  any  contract 
fixing  the  time  of  payment,  the  account  would  bear 
interest  from  the  time  when  it  was  rendered  and  pay- 
ment demanded.  Both  reason  and  authority  say  that 
if  by  the  terms  of  the  contract,  whether  oral  or  writ- 
ten, a  debt  be  due  at  a  certain  time,  then  it  by  law 
carries  interest  from  that  time  in  the  absence  of  any 
agreement  otherwise  by  the  parties.  The  jury  having 
found  this  state  of  case  as  to  the  entire  claim  of  the 
appellee,  lostmctions  in  the  alternative,  and  based 
upon  different  hypothesis,  whether  correct  or  incor- 
rect, cannot  affect  the  verdict.  If  this  were  not  so^ 
yet  no  error  appears.  Prior  to  the  statute  of  1799,  it 
is  questionable  whether  in  this  State  any  debt  carried 
interest  unless  it  was  evidenced  by  writing  under 
seal.  It  provided :  **A11  debts  founded  on  any  spec- 
ialty, bill  or  note.  In  writing,  ascertaining  the  de- 
mand, shall  carry  interest  In  the  same  manner  as 
debts  due  on  a  bond  or  bill,  with  a  penalty  under 
seaL"  2M.  &B.  St.  853,  S  2.  Neither  the  Revised 
nor  the  present  General  Statutes  contain  any  such 
provision ;  and  there  is  now  no  statute  in  this  State 
declaring  what  debts  shall  bear  interest.  Guided  by 
reason,  we  must  therefore  turn  to  the  general  law  for 
a  correct  solution  of  the  question.  Judicial  history 
tells  of  a  conflict  of  authority,  both  English  and 
American,  upon  the  subject.  Perhaps  no  question 
exhibits  in  the  past  a  greater  variety  of  opinion.  In 
some  instances  oases  were  made  to  turn  upon  their 
particular  circumstances,  and  whether  it  was  equita- 
ble or  inequitable,  to  allow  Interest.  In  others  arbi- 
trary rules  were  attempted  to  be  laid  down,  and  often 
without  reference  to  the  reasons  upon  which  they 
should  be  founded.  Tbey  were  as  variant  as  the 
cases,  and  productive  of  course  of  confusion  instead 
of  system.  Hence  there  is  little  harmony  in  the  early 
history  of  this  branch  of  the  law.  By  the  early  com- 
mon law  it  was  unlawful  to  take  any  interest  upon 
any  debt  whatever.  All  the  interest  was  usurious 
until  the  statute  of  87  Henry  VIII,  chap.  9.  The  first 
advance  was  the  allowance  of  it,  as  a  matter  of  right, 
upon  claims  evidenced  by  writing  under  seal.  Next 
the  practice  for  a  while  was  not  uniform.  Some 
judges  allowed  It  upon  liquidated  claims  supported  by 
simple  written  contracts,  while  others  were  controlled 
by  an  almost  superstitious  reverence  for  a  seal;  but 
at  last  it  became  a  settled  practice  to  allow  interest, 
as  a  matter  of  right,  upon  liquidated  claims,  when 
evidenced  in  writing.  In  this  country  a  more  liberal 
rule  has  generally  prevailed  than  in  England.  Upon 
principle  there  is  no  ground  for  a  distinction  between 
liquidated  claims,  whether  existing  In  parol  or  by 
writing.  Why  should  the  allowance  of  Interest  be 
made  to  depend  upon  the  character  of  the  mere  evi- 
dence of  the  claim,  instead  of  the  contract  of  the  par- 
ties, either  expressed  or  implied?  If  A.  orally 
promises  to  pay  B.  $1,000,  which  he  owes  him,  by  a 
certain  time,  why,  after  default,  should  he  not,  in 
reason  as  well  as  morally,  be  as  much  bound  to  pay 
interest,  as  if  the  promise  had  been  In  writing?  In 
either  case  tbe  parties  themselves  fix  the  time  of  pay- 
ment. Our  courts,  perceiving  the  wisdom  as  well  as 
the  justice  of  It,  have  therefore  adopted  the  rule  to 
allow  Interest  as  a  matter  of  law,  where  a  claim  is 
liquidated,  and  by  the  contract,  whether  oral  or  writ- 
ten, express  or  Implied,  is  payable  at  a  certain  time. 
The  common  law  is  of  such  a  flexible  character  as  to 
admit  of  such  extension.  This  fact  illustrates  its  wis- 
dom. Its  principles  are  not  fluctuating  and  uncer- 
tain, but  so  framed  as  to  be  applicable  to  the  varying 
conditions  of  business  and  society. 

The  true  ground  upon  which  to  put  the  allowance  of 
interest  is  the  fault  of  the  party  who  is  to  pay  the  debt. 
If  he  has  made  default  in  payment,  then,  ex  aequo  et 
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bonot  he  should  reimburte  the  creditor  for  keeping 
him  out  of  the  use  of  his  money.  He  should  render  an 
equivalent  for  the  use  of  what  is  not  his  own.  If 
there  be  a  specified  time  for  payment,  and  a  failure  to 
then  pay,  or  a  demand  of  payment  of  a  liquidated 
claim,  and  default,  then  the  debt  should  as  a  matter 
of  law,  bear  interest  from  the  time  of  such  failure. 
This  is  the  current  of  authority,  and  it  Is  supported 
br  both  right  and  reason. 

In  the  case  of  Young  y,  Oodbe,  15  Wall.  662,  the  Su- 
preme Court  said :  **  If  a  debt  ought  to  be  paid  at  a 
particular  time,  and  is  not,  owing  to  the  default  of 
the  debtor,  the  creditor  is  entitled  to  interest  from 
that  time,  by  way  of  compensation  for  the  delay  in 
payment.  And  if  the  account  be  stated,  as  the  evi- 
dence went  to  show  was  the  case  here,  interest  began 
to  run  at  once." 

1  Sutherland  on  Damages,  686,  repeats  the  same 
rule,  when  he  says:  **In  this  country  the  principle 
has  long  been  settled  that  if  a  debt  ought  to  be  paid  at 
a  particular  time,  and  is  not  then  paid,  through  the 
default  of  the  debtor,  compensation  in  damages,  equal 
to  the  value  of  the  money  which  is  the  legal  interest 
upon  it,  shall  be  paid  during  such  time  as  the  party  is 
in  default.  The  important  practical  inquiry  there, 
fore  in  each  case  in  Which  interest  is  in  question,  is 
what  is  the  date  at  which  this  legal  duty  to  pay,  as  an 
absolute  present  duty,  arose.'* 

In  some  of  the  earlier  cases  in  this  State,  as  Harri' 
son  V.  Handley,  I  Bibb.  443,  it  was  held  that  interest 
could  not  be  allowed  upon  a  merchant's  account. 
They  were  In  the  line  of  the  old  common-law  authoi^ 
ities,  and  were  decided  when  the  statute  of  1799  was 
in  force.  Undoubtedly  if  an  account  be  not  payable 
by  contract  at  a  particular  time,  the  debtor  should  be 
put  under  a  duty  to  pay  by  a  demand ;  or  what  is 
equivalent  thereto,  an  account  rendered.  An  account 
is  to  be  considered  as  liquidated  after  a  demand  of 
payment,  with  knowledge  of  what  is  claimed  upon 
the  part  of  the  debtor,  and  without  objections  by  him, 
or  after  it  has  been  rendered  to  him,  without  objec- 
tion to  It  upon  his  part  within  a  reasonable  time. 
Walden  v.  Sherburne^  16  Johns.  409.  The  assent  of 
both  parties  to  it,  as  stated,  is  thereby  implied.  Story 
says :  **A  n  account  rendered  shall  be  deemed  an  ac- 
count stated  from  the  presumed  approbation  or  ac- 
quiescence of  the  parties,  unless  objections  be  made 
thereto  within  a  reasonable  time.'*  1  Story  £q.  Jur., 
S626. 

The  rendering  of  the  account  is  equivalent  to  a  de- 
mand of  payment.  It  informs  the  debtor  as  to  the 
character  and  amount  of  the  claim ;  he  may  examine 
it,  and  if  no  objection  l>e  made,  it  then  becomes  a 
stated  one,  and  from  that  time  a  liquidated  claim.  1 
Suth.  Dam.  616.  He  then  knows  that  payment  is  de- 
sired, and  he  then  becomes  chargeable  with  delin- 
quency if  he  fails  to  pay.  He  is  using  his  creditor's 
means,  and  not  his  own,  and  he  should  therefore  ren- 
der an  equivalent  by  paying  for  its  use.  In  case  of  an 
unliquidated  claim,  as  upon  a  Qnantum  meruit^  inter- 
est is  not  allowable  as  a  matter  of  law,  or  prima  facie 
because  it  does  not  necessarily  follow  that  the  duty 
has  been  imposed  upon  the  debtor  to  pay  It.  In  such 
cases  therefore  its  allowance  or  disallowance  is  prop- 
erly left  to  the  discretion  of  the  jury,  to  l>e  exercised 
according  to  the  circumstances  of  the  case,  and 
whether  he  has  been  delinquent  without  cause;  but 
where  it  has  been  liquidated  by  a  rendering  of  the  ac- 
count to  the  debtor,  or  demand  of  payment  made  of 
him,  with  knowledge  upon  his  part  of  its  character,  it 
then  becomes  due  and  carries  interest  from  that  time, 
like  one  payable  by  contract  at  a  specified  time,  be- 
cause an  implied  contract  to  pay  it  then  arises.  In  this 
instance  payment  of  the  account  was  often  demanded 
with  knowledge  on  the  part  of  the  debtor  that  inter- 


est was  claimed  and  being  charged  upon  it.  It  could 
hardly  be  presumed  that  It  expected  to  be  indulged 
upon  so  large  a  debt  for  so  long  a  period  without  the 
payment  of  interest.  Its  president  inspected  the  ac- 
count upon  the  books  of  the  appellee,  and  it  contin- 
ued to  make  payments  until  they  amounted  to  a  sum 
equal  to  the  principal  of  the  debt.  Most  assuredly 
the  claim  was  a  liquidated  one.  Hence  if  it  did  not 
appear  that  the  jury  found  that  the  entire  account 
was  by  the  contract  due  at  a  fixed  time,  yet  the  court 
did  not  err  in  refusing,  upon  the  facts  of  this  case,  to 
tell  them  that  the  allowance  of  interest  was  in  their 
discretion.  If  such  had  been  the  case,  then  it  is  true 
that  the  action  could  not  have  l>e6n  maintained  af t^r 
the  payment  of  the  principal. 

Our  conclusion,  after  a  careful  review  of  the  au- 
thorities, and  as  thoughtful  a  consideration  of  the 
matter  as  we  are  able  to  give  it,  is  that  interest  Is  al- 
lowable as  a  matter  of  right  and  law  upon  an  account 
from  the  time  when,  by  the  contract,  it  is  payable,  or 
from  the  time  it  becomes  a  liquidated  one,  unless  the 
parties  agree  otherwise. 

Judgment  affirmed. 


MARRIAGE— SEPARATE  ESTATE  — POWER 
TO  CHARGE— LEX  LOCI, 

BOSSISSIPPI  SUPREME  OOUBT,  FEB.  80, 1888. 

TooF  V.  Brewer. 

A  nusban  and  wife  operated  a  plantation  in  Arican- 
sas  as  partners,  and  there  contracted  the  debt  sued 
for.  This  proceeding  was  brought  to  subject  her  sepa- 
rate estate  in  Mississippi  to  the  payment  of  the  debt.  She 
defended  that  her  property  was  not  liable,  as  she  could 
not  enter  into  a  contract  of  partnership  with  her  husband. 
Held^  that  under  the  law  in  Arkansas,  she  could  make 
such  contract,  and  as  a  personal  judgment  could  have 
been  rendered  against  her  there,  such  liability  wUl  sap- 
port  a  judgment  in  Mississippi  subjecting  her  sepai;ate  es- 
tate. 

APPEAL  from  chancery.    Bill  to  subject  land  in 
Mississippi  to  the  payment  of  notes.    Demurrer 

sustained  and  bill  dismissed. 

Henry  Crafty  George  QantBud  Addison  Crctft,  for  ap- 
pellants. 

'.  H.  Watson^  for  appellees. 

Cooper,  C  J.  By  the  Code  of  1880  all  disabilities 
of  married  women  were  removed,  and  with  us  they 
have  equal  power  with  a /erne  sole  to  acquire  and  own 
property,  to  convey  it,  to  make  all  sorts  of  contracts, 
and  to  sue  and  l>e  sued.  We  are  no  longer  concerned 
about  the  separate  estates  in  equity,  or  sepsrate  statu- 
tory estates  of  married  women,  nor  the  circum- 
stances, extent,  or  manner  in  which  they  may  be 
charged.  There  is  therefore  no  public  policy  of  the 
State  which  will  preclude  the  enforcement  here  of 
any  valid  contract  made  in  another  State  by  a  mar- 
ried woman,  such  as  controlled  this  court  in  the  case 
of  Bank  y.  WiUiams,  46  Miss.  618.  The  controlling  in- 
quiry then  is  what  obligation,  if  any,  rested  upon  Mrs. 
Brewer,  under  the  laws  of  Arkansas,  arising  from  the 
transactions  with  appellants?  For  if  the  dealings  be- 
tween the  parties  gave  rise  to  no  personal  obligation, 
enforceable  against  her  there,  the  foundation  of  com- 
plainants' suit  is  withdrawn;  while  on  the  other 
hand,  if  by  the  laws  of  Arkansas  the  complainants 
might  have  obtained  a  personal  judgment  against  her 
in  that  State  and  were  not  restricted  to  a  proceeding 
against  her  separate  estate  in  equity,  or  against  her 
separate  statutory  estate  as  the  debtor,  that  liability 
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to  a  judgment  tn  peraoHum  there  is  soffloieut  to  up- 
hold the  present  proceeding  here.  In  determining 
this  question  the  decisions  of  the  Supreme  Court  of 
that  State  are  binding  authority  upon  us,  and  in  the 
absence  of  decision  by  that  court  upon  any  question 
involved,  we  must  assume  that  our  own  decisions 
upon  similar  questions  are  right,  and  because  they  are 
that  they  would  be  the  decisions  of  the  court  of  that 
State.  So  much  of  the  Ck)nstitution  and  laws  of  the 
State  of  Arkansas  as  are  pertinent  to  the  question  in- 
volved are  as  follows : 

"The  real  and  personal  property  of  any  /erne  covert 
in  this  State,  acquired  either  before  or  after  marriage, 
whether  by  gift,  grant,  inheritance,  devise,  or  other- 
wise, shall,  so  long  as  she  may  choose,  be  and  remain 
her  separate  estate  and  property,  and  may  be  devised, 
bequeathed  or  conreyed  by  her  the  same  as  if  she  was 
a /erne  sole,  and  the  same  shall  not  be  subject  to  the 
debts  of  her  husband."  Const.  1874,  art.  9,  S  7.  The 
effect  of  the  provision  is  to  make  all  property  there- 
after acquired  by  a  woman,  who  is  or  may  l>ecome 
covert,  her  separate  property,  as  effectuaUy  as  if  con- 
veyed to  her  by  deed  to  her  separate  use.  Ward  v. 
Estate  of  Ward,  36  Ark.  586. 

"  Sec.  4024.  The  property,  both  real  and  personal, 
which  any  married  woman  now  owns,  or  has  had  con* 
veyed  to  her  by  any  person  in  good  faith,  and  without 
prejudice  to  the  existing  creditors,  or 'which  she  may 
have  acquired  as  her  sole  and  separate  property ;  that 
which  comes  to  her  by  gift,  bequest,  descent,  grant  or 
conveyance  from  any  person ;  that  which  she  has  ac- 
quired by  her  trade,  business,  labor  or  services  car- 
ried on  or  performed  on  her  sole  or  separate  account, 
*  *  *  shall,  notwithstanding  her  marriage,  be  and 
remain  her  separate  property,"  etc. 

'*  Sec.  4025.  A  married  woman  may  bargain,  sell,  as- 
sign and  transfer  her  separate  personal  property,  and 
carry  on  any  trade  or  business,  and  perform  any  labor 
orjservices  on  her  sole  and  separate  account ;  and  the 
earnings  of  any  married  woman  from  her  trade,  busi- 
ness, labor  or  services  shall  be  her  sole  and  separate 
property,  and  may  l>e  used  or  invested  by  her  in 
her  own  name;  and  she  may  alone  sue  and  be 
sued  in  the  courts  of  this  State  on  account  of  the  said 
property,  business  or  services.** 

"Sec.  4630.  Whenever  a  judgment  shall  have  been 
recovered  against  a  married  woman,  the  same  may  be 
enforced  by  execution  against  her  sole  and  separate 
estate  or  property,  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  sole.*'  Act  of  April  28, 1878 
(Mansf.  Dig.  916,  917). 

This  act  was  amended  by  the  act  of  December  15, 
1875,  and  among  other  amendments,  it  is  declared  that 
"  the  rule  that  statutes  in  derogation  of  the  common 
law  shall  be  strictly  construed,  shall  have  no  applica- 
tion to  this  act.*'  Mansf.  Dig.,  S  4639.  Where  a  mar- 
ried woman  is  a  party  to  a  suit,  her  husband  must 
be  joined  with  her,  except  in  certain  states  of  case, 
among  which  is  where  the  action  is  between  herself 
and  her  husband.  Civil  Code,  S  42;  Mansf.  Dig., 
1 4851.  It  has  been  decided  by  the  Supreme  Court  of 
Arkansas  that  a  personal  judgment  may  l>e  rendered 
against  a  married  woman  transacting  business  under 
which  her  separate  estate  may  be  sold  {Trieher  v. 
Stover,  30  Ark.  727;  ChoUar  v.  Temple.  89  id.  288; 
WaUter  v.  Jessup,  48  Id.  163 ;  Abbott  v.  Jackeont  id.  212), 
and  that  she  may  form  a  partnership  with  a  person 
other  that  her  husband  to  transact  the  business  in 
which  she  is  permitted  by  law  to  engage.  Abbott  v. 
/ocfcsoYi,  supra.  We  have  not  been  referred  by  coun- 
sel to  any  decision  of  that  State  In  which  it  has  been 
decided  that  the  husband  and  wife  may  or  may  not 
enter  into  partnership;  nor  do  we  think  what  has 
been  said  by  the  court  of  that  State  incidentally  in 
other  cases,  indicates  that  it  intended  to  express  any 


view  on  this  subject.  But  it  is  said  bj  counsel  for  ap- 
pellee that  under  such  statutes  it  is  generally  held 
that  the  husband  and  wife  may  not  contract  with<each 
other,  and  that  perhaps  being  a  contract,  the  relation 
may  not  be  formed  between  them.  This  position  Is 
supported  by  the  text  of  Bishop  on  Married  Women, 
S  485,  and  by  that  of  Schooler  on  Husband  and  Wife, 
§816.  The  cases  cited  by  Bishop  are:  Lord  v.  Parser, 
8  Allen,  127;  Edwards  v.  Stevens,  id.  816;  Lord  v. 
Davidaofu  id.  181;  Knowles  v.  Hull,  99  Mass.  662;  Ben- 
nett V.  Winfiild,  4  Helsk.  440;  O' Daily  v.  Morris,  31 
Ind.  111.  Scbouler  cites  also:  WUson  v.  Loomis,  55 
111.852;  Montgomery  \.  Spranhle,  91  Ind.  113.  With 
the  exception  of  the  cases  from  Massachusetts  the  au- 
thorities cited  are  foreign  to  the  proposition  they  are 
relied  on  to  support.  In  Tennessee  there  is  not,  and 
never  has  been,  any  such  statute,  or  if  there  has  been 
it  certainly  is  not  referred  to  in  the  case  in  HeiskeU. 
That  case  rested  on  these  facts :  One  Bennett  was  a 
member  of  the  firm  of  Winfleld,  Read  &;  Co.  This 
firm  l>orrowed  money  of  Margaret  Moore.  Afterward, 
in  contemplation  of  marriage  between  Miss  Moore  and 
Bennett,  a  marriage  contract  was  entered  into  be- 
tween them,  by  which  her  separate  property  was  se- 
cured to  her  separate  use.  After  her  marriage  with 
Bennett  she  brought  suit  to  recover  the  sum  due  her 
by  the  firm.  The  other  members  of  the  firm  pleaded, 
that  by  reason  of  the  marriage  the  husband  became 
owner  of  the  demand,  and  that  he  at  least  was  re- 
leased as  debtor.  The  court  held  that  under  the  mar- 
riage contract  the  debt  remained  her  separate  prop- 
erty. Wilsofi  V.  Loomis,  55  111.  352,  was  a  case  In 
which  te  married  woman  embarked  her  money  In 
trade,  the  husband  having  the  management  of  the 
business  as  her  agent,  and  devoted  his  time,  laborand 
skill  to  the  enterprise,  which  proved  exceedingly  prof- 
itable. The  stock  In  trade  was  levied  on  by  creditors 
of  the  hustmnd.  In  a  suit  by  the  wife,  it  was  held 
that  the  husband  could  not,  as  against  his  creditors, 
give  to  his  wife  the  profits  arising  from  his  time,  skill, 
and  labor,  the  court  saying:  "The  capital  originally 
invested  in  the  trade  was  increased  by  the  labor  of 
the  husband,  and  then  reinvested,  and  so  on  until  it 
had  increased  three  or  four  fold ;  and  the  property 
thus  acquired  by  the  labor  and  energy  of  her  husband 
must  be  liable  for  his  debts.  A  married  woman  can- 
not engage  in  a  general  trade  or  business  with  her 
husband  as  managing  agent,  to  which  he  must  devote 
his  whole  time  and  energy,  and  yet  all  his  earnings  be 
beyond  the  reach  of  creditors.*' 

In  Montgomery  v.  Sprankle,  81  Ind.  113,  and  O' Daily 
V.  MorWs,  id.  Ill,  it  is  distinctly  stated  by  the  court 
that  there  is  no  statute  of  that  State  modifying  the 
common-law  rule  that  a  married  woman  cannot  bind 
herself  by  an  executory  contract,  and  that  there  was 
nothing  in  either  case  showing  an  intent  by  the  mar- 
ried woman  to  bind  her  separate  estate.  In  the  first 
case  there  was  nothing  in  the  facts  having  any  sort  of 
reference  to  a  contract  l>etween  husband  and  wife,  of 
partnership  or  otherwise;  In  the  other,  an  attempt 
was  made  to  charge  a  married  woman  as  a  partner 
with  her  husband,  t>ecause  she  had  held  herself  out  as 
such,  but  the  point  of  the  decision  was  that  she  could 
not  make  the  contract  sued  on,  either  alone  or  as  a 
member  of  the  firm.  This  disposes  of  all  the  cases 
cited  by  these  writers  except  those  from  Massachu- 
setts. The  first  of  these,  and  the  one  which  con- 
trolled the  others,  is  that  of  Lord  v.  Parker,  3  Allen, 
127.  The  section  of  the  Massachusetts  statute  con- 
ferring power  on  a  married  woman  to  engage  in  trade 
is  substantially  that  of  Arkansas;  but  the  section 
that  permitted  her  to  acquire  property  excluded  the 
right  to  acquire  it  by  gift  from  the  husband.  Under 
the  Massachusetts  statute,  the  court  came  to  the  con- 
clusion that  she  might  not  enteiv  into  partnership 
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with  her  husband.  The  groands  of  that  deoislou,  as 
stated  by  the  ooart  in  the  case  referred  to,  are:  (1) 
Because  the  statute  did  not  expressly  confer  the 
power,  and  being  in  derogation  of  the  common  law, 
was  not  to  be  extended  by  construction ;  (2)  the  con- 
tract of  partnership  would  make  her  property  eomma- 
nity  property,  and  it  would  thereby  cease  to  be  her 
''  sole  and  separate  estate ;  *'  (3)  the  power  would  open 
a  door  to  fraud  upon  creditors  of  the  husband ;  (4)  she 
could  not,  by  the  statute,  receive  a  gift  from  the  hus- 
band ;  (5)  because  the  power  to  contract  with  the  hus- 
band would  necessarily  carry  with  it  the  power  to 
sue  him,  which  would  be  contrary  to  the  settled  policy 
of  the  State.  Let  us  now  see  how  many  of  these  rea- 
sons do  not  apply  to  the  Arkansas  statute.  The  first 
does  not,  for  the  statute  itself  expressly  repudiates 
and  abrogates  the  rule  that  it  is  to  be  strictly  con- 
strued as  being  in  derogation  of  the  common  law.  The 
second  does  not,  for  the  court  of  Arkansas  has  de- 
cided that  a  married  woman  may  enter  into  partner- 
ship with  persons  other  than  her  husband,  and  thus 
her  property  may  become  community  property  as 
much  as  it  would  if  the  husband  was  the  partner. 
Abbott  V.  Jackson,  43  Ark.  212.  The  fourth  does  not, 
for  by  section  4624  Mansf.  Dig.,  the  right  to  acquire 
property  by  conveyance  from  **  any  person  in  good 
faith,  and  without  prejudice  to  existing  creditors,*' 
manifestly  refers  exclusively  to  conveyances  from  the 
husband,  for  as  to  other  persons  these  words  would 
be  surplusage.  The  fifth  does  not,  for  by  the  laws  of 
Arkansas  she  may  sue  the  husband.  Civil  Code,  S  42; 
THtber  v.  Siovtr,  30  Ark.  727. 

It  is  not  true  then,  as  stated  by  Bishop  and  Schou- 
ler,  that  under  statutes  of  this  character  It  is  gener- 
ally held  that  a  married  woman  cannot  enter  into 
partnership  with  her  husband.  In  a  case  in  the  Dis- 
trict Court  of  the  United  States  for  the  State  of  Illi- 
nois, the  contrary  rule  was  announced  under  the  stat- 
utes of  that  State.  In  re  Kinheadt  3  Biss.  405.  See 
also  Pol.  Cont.  70.  In  New  York  this  question  has 
frequently  arisen,  but  has  not,  so  far  as  we  know, 
been  directly  passed  on  by  the  Court  of  Appeals. 
In  the  Supreme  Court  it  has  been  decided  both  ways. 

In  KaxiSman  v.  Schoeffel,  37  Hun,  140,  the  Fifth  De- 
partment of  the  Supreme  Court  held  that  a  married 
woman  could  not  enter  into  partnership  with  her  hus- 
band. 

In  Oraff  v.  Kinney^  37  Hun,  406,  the  Second  Depart- 
ment of  the  court  held  that  she  could. 

In  FairlU  r.  Dloomingddle,  38  Hun,  220,  the  Third 
Department  of  the  court  pretermitted  a  decision  of  the 
question,  but  stated  that  if  it  were  necessary  to  decide 
it,  they  would  '*  probably  agree  to  the  doctrine  of 
Oraff  y,  Kinney.'* 

In  Zimmerman  v.  Erhard,  68  How.  11,  the  power  to 
form  the  partnership  was  upheld. 

In  Noel  V.  Kinney,  106  N.  Y.  74,  the  language  of  the 
court  would  seem  to  imply  that  such  a  partnership 
might  be  formed. 

It  is  pertinent  to  note  that  while  the  Supreme 
Court  of  Massachusetts  denies  to  the  wife  the  power 
to  form  a  partnership  with  her  husband,  and  denies 
to  a  creditor  of  a  firm  in  which  they  were  partners  re- 
covery against  the  wife,  it  is  also  decided  that  if  the 
husband  and  wife  are  joint  owners  of  a  vessel  engaged 
In  trade,  and  of  which  the  husband  was  in  control,  the 
husband  and  wife  are  jointly  bound  by  contracts 
made  by  the  husband.  Reiman  v.  Hamiltot^,  111 
Mass.  246. 

We  find  it  diflBcult  to  conceive  of  any  public  policy 
that  would  prevent  the  formation  of  a  partnership  be- 
tween husband  and  wife  in  a  State  in  which  her  indi- 
viduality is  so  completely  provided  for  as  to  her  deal- 
ings with  others.  If  she  may  engage  in  trade,  and  as 
an  incident  theretp,  may  enter  into  partnership  with 


others,  why  may  she  not  form  that  relation  with  her 
husband?  If  it  be  said,  as  by  the  Supreme  Court  of 
Massachusetts,  that  the  power  is  not  expressly  con- 
ferred, the  reply  is  that  neither  is  It  as  to  third  per- 
sons*; and  yet  It  is  held  that  with  such  third  persons 
she  may  make  such  contract.  The  power  springs  as 
an  incident  from  the  recognition  by  law  of  her  sepa- 
rate existence,  and  from  the  capacity  given  her  to  en- 
gage in  trade.  A  married  woman  could  not  at  com- 
mon law  contract  either  with  her  husband  or  a 
third  person,  for  her  existence  apart  from  his  was  not 
recognized.  He  and  she  were  by  that  law  one,  and  he 
was  that  one.  But  by  the  statute  her  individuality  la 
preserved.  She  is  one,  and  the  husband  is  one.  Each 
has  the  capacity  to  contract.  Both  may  desire  to  con- 
tract. Partnership  Is  a  lawful  subject-matter  of  the 
contract,  and  there  is  nothing  in  the  law  which  either 
expressly  or  by  necessary  implication,  forbids  them 
from  contracting.  If  we  reflect  upon  the  extent  of 
changes  wrought  by  the  Constitution  and  statutes, 
that  they  withdraw  from  the  husband  the  ownership, 
control,  disposition  and  enjoyment  of  the  wife*s  es- 
tate ;  that  the  same  are  secured  to  her  as  though  she 
she  were  a/eme  sole ;  that  the  right  to  her  personal 
services  and  the  fruits  of  her  labor  are  denied  to  him 
and  given  to  her;  that  her  will  is  freed  from  the  de- 
n^nion  of  his  as  to  all  property  rights;  that  she  may 
without  his  consent  enter  Into  the  closest  business  re- 
lations with  third  persons— and  If  we  add  to  this  dec- 
laration of  the  statute  that  the  changes  It  has  wrought 
shall  not  be  restrained  by  the  rule  of  conslruction  that 
is  ordinarily  applied  to  statutes  in  derogation  of  the 
common  law — there  seems  to  be  but  little  force  In  the 
suggestion  that  by  Implication  a  disability  as  to  busi- 
ness transactions  and  'contracts,  springing  from  the 
common-law  notion  of  the  unity  of  husband  and  wife, 
still  obtains.  The  construction  put  upon  the  words 
**  sole  and  separate  use,*'  "  sole  and  separate  prop- 
erty,'* etc.,  in  the  statute,  by  the  Supreme  Court  of 
Massachusetts,  and  by  the  Supreme  Court  of  New 
York  in  the  case  of  Kaufman  v.  Schoeffel,  whereby 
the  conclusion  is  reached  that  it  was  intended  to  pre- 
clude any  contract  l>etween  husband  and  wife  is  en- 
tirely unsatisfactory.  To  us  It  seems  manifest  that  the 
sole  purpose  of  these  words  is  to  preclude  the  marital 
rights  of  the  husband  as  they  existed  at  common  law 
and  not  to  prevent  the  husband  and  wife  from  asso- 
ciating their  effects  in  trade,  either  as  joint-owners  or 
as  partners.  The  property  or  estate  of  the  wife  may 
well  remain  her  "sole  and  separate  property,*'  though 
it  consists  of  goods,  wares  and  merchandise,  book- 
accounts,  notes  or  other  evidences  of  debt,  owned  by 
a  firm  of  which  she  and  her  husband  are  members. 
The  man  who  is  her  partner  may  also  be  her  husband, 
but  his  right  to  manage  and  dispose  of  the  firm  prop- 
erty—his  title  and  possession — spring  from  his  rela- 
tlon  as  partner,  and  not  from  that  as  husband. 

We  are  of  opinion  that  under  the  laws  of  Arkansas 
Mrs.  Brewer  Incurred  an  obligation  to  the  appellants 
on  which  a  personal  judgment  might  have  been  ren- 
dered against  her  in  that  State,  under  which  her 
separate  estate  might  have  been  seized  and  sold. 

The  only  remaining  question  Is  whether  snbse- 
quently-aoqnired  property  may  be  subjected  to  that 
demand.  We  deem  it  unnecessary  to  decide  whether 
this  question  should  be  solved  by  the  law  of  Arkansas 
or  by  that  of  this  State.  So  far  as  we  are  advised, 
this  question  has  not  been  decided  by  the  courts  of 
that  State.  In  the  absence  of  such  declsiout  if  the 
question  is  to  be  determined  by  the  law  of  Arkansas, 
we  must  assume  that  It  would  be  decided  by  the  court 
of  that  State,  as  we  have  decided,  that  such  property 
may  be  taken  In  execution.  Taggert  v.  Af use,  00  Miss. 
870. 

The  decree  Is  reversed,  demurrer  ^errnled,  ^d 
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leave  given  to  the  defendant  to  auswer  in  tliirty  days 
after  the  mandate  shall  have  been  filed  in  the  court 
below. 

[It  was  held  in  Haas  ▼.  Skaw,  91  Ind.  884;  S.  C,  46 
Am.  Rep.  007,  that  a  wife  cannot  be  a  partner  with  her 
husband.  So  in  Bowker  ▼.  Brac^ard,  Mass.  But  see 
Noei  V.  Kinney,  106  N.  T.  74;  8.  C,  60  Am.  Rep.  423; 
86  Alb.  L.  J.  109.— £d.] 


HOMESTEAD— CONVEYANCE  OF  RIGHT  OF 
WAY-CONSENT  OF  WIFE. 

SUPREME  COURT  OP  KANSAS,  FEB.  11,  1888. 

PiLOHER  V.  Atchison,  T.  &  8.  F.  R.  Co. 
The  huslMUDd  cannot,  without  the  consent  of  his  wife,  grant 
or  alienate  the  right  of  way  of  a  raUroad  across  land 
owned  by  him  and  occupied  a  homestead  by  his  family. 

COMMISSIONERS'    deoUlon.     Error   to    District 
Court,  Johnson  county;    Sperry  Baker,  Judge 
pro  tern. 

This  was  au  action  of  ejectment  brought  by  Piicher 
against  the  railroad  compauy.  A  trial  was  had  at  the 
.  March  Term,  1884,  of  the  Johnson  County  District 
Court,  resulting  in  a  judgment  for  defendant,  which 
was  reversed  by  this  court.  84  Kans.  46.  Another 
trial  was  had  at  the  March  Term,  1886,  of  the  District 
Court  aforesaid,  and  judgment  for  costs  rendered 
against  plaintiff.  The  trial  was  by  court,  Hon.  Sperry 
Baker,  judge  pro  tern., presiding.  The  court  made  the 
following  special  findings  of  fact :  **(])  That  both  plain- 
tiff and  defendant  claim  title  from  Thomas  Piicher, 
now  deceased.  (2)  That  in  his  life-time  the  said 
Thomas  Piicher  was  the  husband  of  this  plaintiff. 
(8)  That  from  the  year  1868  up  to  the  time  of  his  death, 
in  1879,  Thomas  Piicher  and  the  plaintiff  resided,  as 
hustmnd  and  wife,  upon  the  quarter  section  of  laud, 
a  part  of  which  constitutes  the  premises  In  contro- 
Tersy,  with  their  family,  and  made  it  their  home  dur- 
ing all  of  this  time.  That  said  quarter  section  of  land 
is  not  a  part  of  any  incorporated  city.  (4)  That  from 
the  time  of  the  death  of  her  husband  up  to  the  pres- 
ent time  the  plaintiff  has  continually  resided  and 
made  her  home  upon  said  quarter  section,  being  the 
8.  E.  3^  of  sec.  85,  town  18,  range  23,  in  Johnson  county, 
Kansas.  (5)  That  the  plaintiff  has  a  life-estate  in  said 
quarter  section  of  land,  with  power  of  sale,  which  she 
received  by  the  will  of  her  late  husband,  Thomas  Pii- 
cher. (6)  That  in  1871  and  1872  the  St.  Louis,  Law- 
rence and  Denver  Railroad  Company  built  a  railroad 
across  said  premises,  under  some  kind  of  an  agree- 
ment with  Thomas  Piicher,  the  then  owner  thereof. 
That  by  due  process  of  law  the  Pleasant  Hill  and  De 
Soto  Railroad  Company  succeeded  to  the  right  of  the 
St.  Louis,  Lawrence  and  Denver  Railroad  Company. 
(7)  That  the  St.  Louis,  Lawrence  and  Denver  Railroad 
Company  built  their  road  upon  the  land  in  contro- 
versy under  contract  for  the  right  of  way  made  with 
Thomas  Piicher  in  his  life-time,  and  without  any  no- 
tice from  plaintiff  of  any  objection  upon  her  part. 
The  terms  and  conditions  of  the  contract  the  court 
cannot  from  the  evidence  find.  (8)  That  the  railroad 
over  the  premises  in  controversy  was,  when  built,  and 
for  a  number  of  years  thereafter,  used  as  a  line  of  rail- 
road running  from  Cedar  Junction,  Kansap,  to  Pleas- 
ant Hill,  Mo.,  and  as  such  was  used  in  running  regu- 
lar trains  between  those  points  for  a  number  of 
years.  But  at  present  the  premises  in  controversy 
are  not  used  for  running  trains  over,  except  as  a 
switch  track  to  transfer  cars  from  the  Kansas  City, 
Fort  Scott  and  Gulf  railroad  to  the  Southern  Kansas 
railroad ;  and  the  said  line  of  railroad  from  Olathe  to 
Cedar  Janotlon  hat  been  abandoned,  and  is  not  used 


for  the  running  of  trains  thereon  at  all.  (9)  That 
plaintiff  and  defendant  lived  on  the  premises  during 
the  building  of  the  St.  Louis,  Lawrence  and  Denver 
railroad  in  full  view  of  the  same.  (10)  That  plaintiff 
has  never  had  any  conversation  at  any  time  with  any 
one  representing  the  railroad  company  in  reference  to 
the  passage  of  the  railroad  over  their  land.  But  that 
she  did  frequently  while  the  railroad  was  building  and 
since  protest  against  it  to  members  of  her  family;  but 
she  never  notified  any  of  the  agents  or  employees  or 
contractors  of  the  railroad  company  while  the  road 
was  being  constructed,  that  she  objected  to  the  con- 
struction of  the  road ;  and  that  she  was  living  upon 
said  quarter  of  land  about  one  hundred  yards  from 
the  nearest  point  of  the  line  of  railroad  during  all  the 
time  the  railroad  was  in  process  of  construction 
through  said  quarter  section.  And  In  going  from  her 
residence  so  the  city  of  Olathe  she  did  pass  over  the 
line  of  said  road  in  process  of  construction.  (U)  That 
during  the  life-time  of  Thomas  Piicher,  he  and  his 
wife,  this  plaintiff,  joined  in  a  warranty  deed  to  their 
son  R.  A.  A.  Piicher,  conveying  to  him  a  portion  of 
said  quarter  section  of  land,  and  in  said  deed  referred 
to  the  said  company's  right  of  way  as  a  boundary ;  and 
also  another  deed  conveying  to  their  son  J.  R.  F.  Pii- 
cher another  portion  of  said  quarter  section  of  land 
over  which  said  road  runs  and  referring  to  said  rail- 
road as  a  boundary. 

**  Conclusion  of  Law. 

"  The  court  finds  that  the  plaintiff  Is  not  entitled  to 
recover  in  this  action,  and  the  court  finds  for  the  de- 
fendant." 

To  each  and  all  of  the  findings  of  fact  and  conclu- 
sions of  law  the  plaintiff  at  the  time  duly  excepted. 

Parker  A  Seatoii,  for  plaintiff  In  error. 

Geo.  R.  Peck,  A,  A.  Eurd  and  F.  B.  Ogg*  for  de- 
fendant in  error. 

Simpson,  C.  (after  stating  the  facts  as  above.)  The 
plaintiff  in  error  has  continuously  resided  upon  the 
land  that  is  the  subject-matter  of  this  controversy 
since  the  year  1868.  Her  husband,  in  whom  the  title 
vested,  died  in  1879,  leaving  by  will  the  plaintiff  in 
error  at  least  a  life-estate  in  this  land.  She  has  and 
does  claim  it  as  her  homestead,  and  further  claims 
that  by  force  of  her  homestead  rights,  the  defendant 
railway  company  never  acquired  any  easement  therein, 
and  she  brings  her  action  in  ejectment  to  recover  that 
portion  occupied  and  used  by  the  railway  compauy. 
Counsel  for  defendant  In  error  contend,  that  as  the 
plaintiff  in  error  elected  to  take  under  the  will,  that 
her  homestead  right  is  waived  by  that  election,  and 
they  cite  Watson  v.  Christian,  12  Bush,  524,  in  support 
of  their  view.  They  go  still  further  and  deduce  from 
that  decision,  that  as  she  claims  under  the  will,  she 
ought  not  to  be  permitted  to  set  up  a  claim  of  home- 
stead under  the  statute,  but  she  should  be  bound  by 
everything  her  husband  did  to  the  same  extent  that 
he  would  be  bound,  because  she  is  privy  in  estate  by 
virtue  of  the  will.  The  Kentucky  case  may  have  been 
rightfully  decided  under  the  homestead  provisions  of 
that  State,  but  this  case  cannot  be  accepted  as  an  ex- 
position of  the  law  of  this  State.  We  make  no  criti- 
cism upon  it.  All  we  say  is  that  it  is  not  to  be  taken 
as  an  interpretation  of  the  operation  of  our  constitu- 
tional provisions  and  statutory  enactments  upon  the 
subject  of  the  homestead.  Thomas  Piicher  had  the 
legal  title  to  the  land  in  his  life-time,  and  it  was  occu- 
pied by  him  and  his  family  as  a  residence;  it  was  his 
homestead,  and  was  unquestionably  the  homestead  of 
bis  wife  and  children.  Wlien  he  died  and  ceased  to 
be  the  bead  of  the  family,  his  wife,  this  plaintiff  in 
error,  became  the  head  of  the  family,  and  she  was  en- 
titled to  be  so  considered.  The  ^d^ontlnt^  to  be 
igi  ize     y  g 
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a  homestead  after  his  death  to  the  same  extent  that  it 
was  before,  and  so  continues  nntil  after  all  the  chil- 
dren arrive  at  the  age  of  matarity,  and  antll  it  shall 
have  been  partitioned  among  the  heirs.  It  cannot  be 
made  sabject  to  the  payment  of  the  debts  of  the  hus- 
band. The  death  of  the  husband  does  not  affect  the 
homestead  rights  of  the  wife  or  children  in  any  re- 
spect. If  the  land  descends  to  them,  it  is  still  a  home- 
stead. If  the  husband  wills  it  to  the  wife,  as  in  this 
case,  during  her  life,  the  life-estate  supports  the  home- 
stead right.  Any  estate  that  is  vendible  under  an 
execution  will  support  the  homestead  exemption. 
Valentine,  J.,  in  Randal  v.  Elder,  12  Kans.  261,  says : 
**  We  do  not  think  it  necessary  that  all  these  lots  or 
parcels  of  land  should  be  held  by  an  absolute  fee- 
simple  title,  but  we  think  it  necessary  that  they  all  be 
held  by  some  kind  of  title  or  interest  different  from 
that  which  the  whole  public  may  have  to  the  prop- 
erty." Dillon,  J.,  in  Bartholomew  v.  West,  2  Dill.  203, 
says :  *'  When  the  statute  speaks  of  property  owned 
by  the  debtor,  it  does  not  mean  that  the  ownership 
must  be  of  full  legal  title.  It  is  sufficient  that  the  in- 
terest may  be  such  as  may  be  sold  on  execution  or 
subject  to  the  payment  of  debts.**  In  Rohinson  v. 
Smithey,  80  Ey.  636,  the  court  say:  **That  Mrs.  Robin- 
son  is  entitled  to  a  homestead  we  think  is  clear.  Her 
husband  devised  the  entire  tract  of  land  to  her  for 
life,  the  remainder  to  his  children,  and  she  was  in  the 
actual  possession  and  occupancy  with  her  family.  She 
is  the  owner  and  in  possession  of  this  tract  of  laud, 
with  a  life-estate  vested  in  her  by  the  provisions  of  the 
will.  She  can  use,  sell  or.  dispose  of  this  interest  as 
she  pleases,  and  we  see  no  reason  why  her  right  to  a 
homestead  is  not  embraced  by  the  statute.  She  occu- 
pies it  as  a  homestead  and  owns  it  for  life.  She  is  as- 
serting her  right  because  she  is  the  owner,  and  not  by 
reason  of  having  derived  it  from  her  husband.  It  is 
immaterial  in  what  manner  she  derives  title,  if  she  Is 
the  owner  and  occupies  the  estate  as  a  homestead.  In 
some  of  the  States  the  homestead  exemption  is  held  to 
apply  to  an  estate  for  years.  See  Pelan  v.  De  Bevard, 
13  Iowa,  63;  Johnson  v.  Richardson^  33  Miss.  463.  In 
Illinois  the  owner  of  a  life-estate  it  held  entitled. 
Deere  v.  Chapman,  25  111.  610.'*  Other  courts  have 
gone  to  as  great  length  in  holding  that  any  vendible 
estate  will  support  the  homestead  right.  The  plaintiff 
in  error  in  this  case  holds  by  a  devise,  that  gives  her 
an  estate  for  life,  with  power  of  sale,  and  any  re- 
mainder goes  to  the  children  begotten  of  the  marriage. 
She  has  such  an  estate  in  this  land  without  the  will  or 
operation  of  the  statutes  of  descent  and  distribution, 
as  will  enable  her  to  claim  it  as  a  homestead,  because 
she  has  been  In  the  actual  possession  of  it,  residing 
thereon  ever  since  1868.  It  must  be  held  for  all  the 
purposes  of  this  case  that  her  homestead  rights  at- 
tached to  the  land  when  she  first  occupied  it  with  her 
children  as  the  wife  of  Thomas  Pilcher,  the  then  owner, 
and  that  it  was  at  the  time  of  the  commencement  of 
this  action  still  her  homestead. 

The  court  below  finds  that  in  1871  and  1872  the  St. 
liOuiSjLawrenoe  and  Denver  Railroad  Company  built  a 
railroad  across  said  land,  under  some  kind  of  an 
agreement  with  Thomas  Pilcher, 'the  then  owner 
thereof,  and  that  by  due  process  of  law  the  defendant 
in  error  succeeded  to  the  rights  of  that  company ;  that 
the  St. Louis.  Lawrence  and  Denver  Railroad  Company 
built  their  road  upon  the  land  in  controversy,  under 
a  contract  for  the  right  of  way  made  with  Thomas 
Pilcher  in  his  life-time  and  without  any  notice  from 
the  plaintiff  of  any  objection  upon  her  part.  The  court 
finds  that  the  terms  and  conditions  of  the  contract 
cannot  be  stated  from  the  evidence.  It  will  be  seen 
that  the  substance  of  the  findings  of  the  court  is  that 
some  contract  for  the  right  of  way  over  the  land  was 
made  by  the  railroad  company  with  Thomas  Pilcher 


in  his  life-time.  The  railroad  company  now  prefer  to 
put  it  in  the  light  of  a  parol  agreement  rather  than  In 
the  light  of  a  parol  license.  In  this  view  it  is  not 
necessary  to  pass  upon  a  question  much  discussed  in 
the  briefs  as  to  whether  a  license  under  which  work 
has  been  done  and  money  expended  is  revocable. 
Assuming  that  there  was  a  parol  agreement  between 
these  parties,  founded  on  the  several  considerations 
claimed— these  being  a  change  of  route  so  as  to  locate 
on  the  Pilcher  homestead ;  the  erection  and  mainten- 
ance of  a  depot;  the  employment  of  PUcher^s  son  by 
the  company ;  and  every  other  consideration  alleged 
—the  question  then  remains,  is  the  right  of  way  of  a 
railroad  through  and  across  the  homestead  such  an  in- 
terest, Incumbrance,  lien  or  diversion  from  its  proper 
use  as  to  require  the  joint  consent  of  the  husband  and 
wife?  This  is  an  important  question,  and  is  not  to  be 
disposed  of  without  careful  consideration.  The  tacit 
condition  underlying  the  title  to  all  land  in  this  State 
is  that  in  case  it  shall  be  wanted  for  public  use  it  can 
be  taken  by  paying  just  compensation  therefor;  if 
only  a  part  is  taken,  just  compensation  is  made  for 
that  and  for  the  injury  or  depreciation  of  the  remainder 
of  the  tract 

By  the  statutes  of  this  State  railroad  companies  are 
allowed  to  appropriate  land  for  public  purposes,  and 
the  perpetual  use  of  such  land  is  vested  in  the  com- 
pany, its  successors  and  assigns.  The  difference  l>e- 
tween  the  perpetual  use  of  land  and  the  fee  to  it  Is 
only  nominal.  The  interest  the  railroad  company  ac- 
quires in  land  in  this  State  for  right  of  way,  while 
only  an  easement,  may  be  permanent  in  its  nature  and 
may  be  practically  exclusive.  The  value  of  the  re- 
maining fee  burdened  by  such  an  easement  of  per- 
petual use  is  only  nominal.  Robhins  v.  Railroad  Co., 
22  Minn.  286;  Cemetery  v.  Railroad  Co,,  68  N.  Y.  681; 
Bemis  V.  Springfield,  122  Mass.  110.  The  statute  seems 
to  recognize  this,  because  it  requires  the  commis- 
sioners to  assess  the  value  of  the  land  taken.  The 
amount  of  land  used  by  the  railroad  company  in  this 
case  is  about  seven  acres,  of  which  it  had  necessarily 
the  exclusive  control  and  perpetual  use.  Of  course  if 
the  husband  can  grant  the  right  of  way  to  this  rail- 
road company,  he  can  grant  it  to  others,  and  by  this 
means  the  wife  and  children  can  be  deprived  of  the 
use  and  enjoyment  of  a  greater  part  of  the  homestead. 
This  court  held  in  the  case  of  Coughlin  v.  Coughlin, 
26  Kans.  116,  **  that  the  husband  cannot  without  the 
consent  of  the  wife  execute  a  lease  to  the  homestead 
and  give  possession  thereof  to  a  tenant.**  In  this  case 
the  lease  was  executed  for  five  years,  but  I  apprehend 
the  length  of  the  term  of  the  lease  can  make  no  differ- 
ence, the  reason  of  the  rule  being  lutsed  upon  the  gen- 
eral principle  deducible  from  our  organic  law  that  the 
huslN&nd  can  do  no  act  that  will  interfere  with  the 
occupancy  and  use  of  the  homestead  without  the  con- 
sent of  the  wife.  It  has  been  held  by  many  courts  of 
last  resort  that  the  right  of  way  of  a  railroad  across 
the  land  conveyed  was  such  an  incumbrance  as  was  a 
breach  of  the  covenants  against  incumbrances.  A 
leading  and  early  case  is  that  of  KeUogg  v.  IngersoU, 
2  Mass.  97,  decided  by  Chief  Justice  Parsons,  approved 
by  the  cases  of  Prescott  v.  Trueman,  4  Mass.  627;  Bar- 
low  V.  Thomas,  15  Pick.  68,  and  PrescoU  v.  Williams, 
5  Mete.  433.  To  the  same  effect  is  the  case  of  Mitchell 
V.  Warner,  5  Conn.  497;  Hubbard  v.  Norton,  10  Id.  422; 
Herrick  v.  Moore,  19  Me.  318;  Coynes  v.  Young,  36  id. 
567;  Lamb  v.  Dai\forth,  69  id.  822;  Prichard  v.  AtMn- 
sofi,  3  N.  H.  335;  Clark  v.  EstaU  of  Conroe,  88  Yt  469; 
KeUogg  v.  Malin,  60  Mo.  496;  Beach  v.  Miller,  61  BL 
206;  Barlow  v.  MoKinley,  24  Iowa,  69. 

All  the  authorities  state  that  an  easement  ooniti- 

tutes  an  incumbrance  on  land,  and  interferes  with  the 

absolute  dominion,  exclusive  use  and  uninterrupted 

enjoyment  of  it.    A  remark  of  Judge  Valentine,  in  t^e 
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case  of  Randal  v.  Elder^  12  Kaus.  261,  is  quoted  by 
ooantel  for  defeudant  iu  error  as  in  opposition  to  this 
line  of  aattiorities;  bat  when  his  remarlc  is  con- 
sidered in  the  light  of  the  facts  in  that  case  and  the 
qaestion  he  was  discussing,  it  will  be  found  not  to 
warrant  any  such  interpretation.  The  qaestion  was 
whether  the  debtor  coald  hold  as  a  homestead  two  or 
more  town  lots,  separated  from  each  other  by  an  alley ; 
and  it  was  held  that  he  could  not.  And  it  is  said  iu 
this  connection  that  an  easement  might  be  created 
upon  or  through  the  land  without  in  any  manner 
affecting  its  character  as  a  homestead.  The  court 
meant  that  the  easement  woald  not  so  divide  the  land, 
or  segregate  one  tract  from  another,  but  that  a  home- 
stead could  be  claimed  on  the  whole  tract,  and  this 
we  indorse  now  as  the  law  of  this  case,  and  would 
hold,  if  necessary,  that  while  the  homestead  right  of 
the  plaintiff  is  incumbered  by  the  right  of  way,  it  is 
still  her  homestead  on  both  sides  of  the  strip  of  land 
used  by  the  railroad  company.  We  have  not  over- 
looked the  case  of  RandaU  v.  Railway  Co.,  68  Tex.  686. 
That  decides  in  effect  **  that  the  husband  may,  with- 
out being  Joined  by  his  wife,  grant  a  right  of  way  to  a 
railroad  company  across  a  tract  of  land  belonging  to 
himself  and  wife  and  occupied  by  them  as  a  home- 
stead.'* We  cannot  follow  this  case.  The  statement 
in  the  syllabos  is  that  the  land  belonged  to  husband 
and  wife,  and  if  by  that  it  is  meant  that  the  title  ves- 
ted in  them  both,  the  grant  by  the  husband  would  not 
bind  the  separate  property  of  the  wife.  This  is  so 
clear  that  elaboration  would  not  be  justified.  A  rea- 
son given  is  that  the  husband  can  lease  the  homestead, 
in  Texas,  without  the  consent  of  the  wife.  This  can- 
not be  done  in  this  State  if  the  lease  would  in  any 
manner  interfere  with  the  wife*s  occupancy  and  use 
of  the  homestead.  The  court  says :  *'If  the  husband 
should  attempt  to  so  exercise  this  right  to  destroy  the 
homestead  or  to  materially  affect  It  as  such  upon 
proper  application  the  courts  would  interpose  with 
their  equitable  power  to  prevent  it."  We  thinlc  the 
best  protection  to  the  wife  and  children  is  by  a  total 
denial  of  the  right  of  the  husband  to  Incumber  the 
land  for  this  purpose  except  with  the  joint  consent  of 
the  wife.  The  case  of  Railroad  Co.  v.  Stoinneyt  88 
Iowa,  182,  has  been  examined  with  some  care.  It 
holds  that  **  the  husband  can  convey  a  right  of  way 
over  the  homestead  without  the  concurrence  and  sig- 
nature of  the  wife  to  the  deed,  when  such  conveyance 
will  not  defeat  the  substantial  enjoyment  of  the 
homestead  as  such."  The  qualifying  expression  in- 
volves trouble.  Who  is  to  determine  whether  or  not  the 
right  of  way  will  not  defeat  the  substantial  enjoyment 
of  the  property?  The  court  says  if  the  homestead  was 
a  single  lot,  and  the  right  of  way  occupied  it  all,  or 
most  of  it,  the  case  would  be  very  different.  Why 
different?  The  rule  of  the  Iowa  case  is  too  flexible. 
We  cannot  adopt  it.  In  this  State  all  questions  affect- 
ing the  rights  of  the  wife  and  children  in  the  home- 
stead must  be  discussed  and  determined  by  the  con- 
stitutional and  statutory  enactments  regarding  them. 
These  create  them ;  fix  their  limits ;  direct  their  opera- 
tion ;  and  have  such  mandatory  force  of  expression 
that  this  court  can  discharge  its  duty  respecting  them 
only  by  a  strict  adherence  to  the  letter  of  the  organic 
command.  The  homestead  law  is  a  part  and  parcel  of 
the  public  policy  of  the  State,  and  its  provisions  in 
cases  of  this  character  cannot  be  waived  or  avoided 
except  by  an  exact  and  literal  compliance  in  the  mode 
and  manner  It  has  prescribed. 

A  steady  and  unwavering  adherence  to  the  exposi- 
tion of  the  scope  and  bearing  of  this  provision  of  the 
Constitution,  as  made  in  the  early  case  of  Morris  v. 
IFdrd,  86  N.  Y.  587,  is  not  only  demanded  by  its  ex- 
press terms,  but  the  Improvidence  and  necessities  of 
the  father  and  husband  are  so  frequent,  the  avari- 


cious attacks  and  greedy  encroachments  of  creditors 
are  so  persistent  and  insiuaating,  that  all  judicial 
powers  must  be  constantly  exerted  to  preserve  to  the 
beneficiaries  the  full  extent  and  measure  of  this  great 
constitutional  creation.  Its  immunity  from  such  at- 
tacks can  best  be  protected  by  repeated  judicial 
declarations  that  no  interest.  Incumbrance  or  lien  can 
attach  to  or  affect  the  homestead  unless  given  by  the 
joint  consent  of  husband  and  wife,  except  those  spe- 
cifically mentioned  in  the  organic  law.  The  only  way 
to  bind  the  wife  to  an  [alienation,  lien,  incumbrance, 
contract  of  sale,  lease  or  any  interest  whatever  in  the 
homestead  that  will  interfere  with  or  deprive  her  of 
the  free  use,  occupancy  and  enjoyment  of  all  and  every 
part  thereof,  is  her  consent  freely  given,  jointly  with 
that  of  her  husband.  The  fact  of  joint  consent  is  best 
evidenced  by  a  writing  to  that  effect;  but  the€k>nsti- 
tation  does  not  in  express  terms  require  that  it  shall 
be  so  shown,  and  hence  it  can  be  established  by  such 
facts  and  circumstances  as  the  necessity  of  particular 
cases  require.  Probably  no  greater  amount  of  evi- 
dence or  more  strict  proof  will  be  required  to  establish 
it  than  is  deemed  necessary  to  establish  any  other  ma- 
terial fact,  bat  there  certainly  must  be  some  showing 
of  joint  consent,  as  required  by  the  Constitution, 
There  is  no  special  finding  of  the  court  below  that  there 
was  consent  on  the  part  of  the  plaintiff  in  error.  It  is 
true  that  it  may  be  fairly  said  that  it  is  included  in 
the  general  judgment,  but  we  are  of  the  opinion  that 
all  the  findings,  taken  and  considered  together,  do  not 
authorize  such  a  judgment.  There  is  not  such  an 
affirmative  showing  iu  this  case  as  satisfies  a  reason- 
able mind  that  there  was  the  required  consent. 
Silence  is  not  enough  under  the  circumstances  of  this 
case.  The  execution  of  deeds  of  a  part  of  the  home- 
stead to  the  children,  in  which  the  right  of  way  of  the 
railroad  is  referred  to  as  a  boundary  line,  is  not  so 
positive  an  act  of  recognition  as  to  imply  previous 
consent,  for  it  is  difficult  to  perceive  how  the  recogni- 
tion of  a  natural  or  artificial  object  as  a  dividing  line 
can  be  held  to  imply  the  legality  of  the  existence  or 
the  right  of  its  location  at  that  particular  place.  Then 
again,  the  finding  as  to  the  alleged  parol  agreement 
between  Thomas  Pllcher  and  the  railroad  company  is 
not  complete.  There  may  have  been  such  an  agree- 
ment, but  what  its  terms  or  conditions  were  or  are 
cannot  be  stated.  How  can  specific  relief  be  granted 
on  such  an  intangible  basis?  Under  the  evidence  and 
findings  the  plaintiff  in  error  had  an  undoubted  right 
to  recover  the  possession  of  that  portion  of  the  right 
of  way  over  which  the  running  of  trains  had  ceased 
and  the  use  of  which  for  railroad  purposes  had  been 
abandoned. 

For  these  material  errors  it  is  recommended  that  the 
case  be  reversed  and  remanded,  with  instructions  to 
sustain  the  motion  for  a  new  trial. 

Per  Curiam:  It  Is  so  ordered;  all  the  justices  con- 
curring. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

AOOORD      AND  •  8ATIBFA0TION  —  BY     SUBSTirUTBD 
AGRBBMENT8— MI8TAKB—REMBDIB8.~Defendant    WaS 

a  general  partner  in  an  insolvent  firm,  but  plalntiflii, 
believing  him  to  be  only  a  special  partner,  assigned 
him,  in  consideration  of  bis  individual  note  for  25  per 
cent  of  the  whole  amount,  all  their  demands  against 
the  firm,  and  the  note  was  duly  paid.  Held,  that  an 
action  at  law,  such  transaction  not  having  been  re- 
scinded, could  not  be  maintained  against  defendant, 
as  general  partner,  for  the  balance  due  by  the  firm,  on 
the  demands  assigned.  It  Is  held  that  where  there  is 
an  Independent  consideration,  or  the  creditor  re- 
ceives any  benefit,  or  is  put  in  a-4)etter  position,  or 
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oue  from  which  there  may  be  a  leRal  possibilU^  of 
benefit,  to  whioh  he  was  uot  entitled  ezoept  for  the 
agreement,  then  the  agreement  is  uot  nudum  pactum, 
and  the  doctrine  of  the  common  law  to  which  we 
have  adverted  has  no  application.  Upon  this  dis- 
tinction the  cases  rest  which  hold  that  the  acceptance 
by  the  creditor,  in  discharge  of  the  debt,  of  a  different 
thing  from  that  contracted  to  be  paid,  although  of 
much  less  pecuniaiy  value  or  amount,  is  a  good  satis- 
faction ;  as  for  example,  a  peppercorn  for  a  thousand 
pounds  (Pinners  case,  arguendo),  or  a  negotiable  in- 
strument binding  the  debtor  or  a  third  person  for  a 
smaller  sum  (Ourlewis  v.  Clark,  8  Exch.  375).  Follow- 
ing the  same  principle,  it  is  held  that  when  the  debtor 
enters  into  a  new  contract  with  the  creditor  to  do 
something  whioh  he  was  bound  to  do  by  the  original 
contract,  the  new  contract  is  a  good  accord  and  satis- 
faction, if  so  agreed.  The  case  of  accepting  the  sole 
liability  of  one  of  two  joint  debtors  or  copartners  in 
satisfaction  of  the  joint  or  copartnership  debt  is  an 
illustration.  This  is  held  to  be  a  good  satisfaction, 
because  the  sole  liability  of  one  of  two  debtors  '*  may 
be  more  beneficial  than  the  joint  liability  of  both, 
either  In  respect  of  the  solvency  of  the  parties  or  the 
convenience  of  the  remedy."    Thompson  v.  Percival, 

5  Barn  &  Adol.  926.  In  perfect  accord  with  this  prin- 
ciple is  the  recent  case  in  this  court  of  Luddington  v. 
Bell,  77  N.  Y.  188,  in  which  it  was  held  that  the  ac- 
ceptance by  a  creditor  of  the  individual  note  of  one  of 
the  members  of  a  copartnership,  after  dissolution,  for 
a  portion  of  the  copartnership  debt,  was  a  good  con- 
sideration for  the  creditor*s  agreement  to  discharge 
the  maker  from  further  liability.  This  action  is  not 
brought  to  rescind  the  transaction  between  Allison  k 
Sons  and  Abendroth,  or  to  set  aside  the  assignment  to 
him  by  Allison  &;  Sons  of  the  debt  against  Griffith  & 
Wundram,  on  the  ground  of  mistake.  It  Is  an  ordi- 
nary action  at  law,bronght  by  the  assignors  of  Allison 

6  Sons  against  Abendroth  and  other  members  of  the 
firm  of  Griffith  St  Wundram,  upon  an  account  stated, 
to  recover  the  unpaid  portion  of  the  original  debt  of 
the  firm,  and  Abendroth  alone  answers.  There  Is  no 
equitable  relief  claimed  in  the  complaint,  and  no  ref- 
erence to  the  settlement  between  Allison  k  Sons  and 
Abendroth,  or  to  the  assignment  of  the  claim.  The 
plaintiflli  are  In  the  position  of  suing  upon  a  claim 
which  has  been  assigned  to  the  defendant,  Abendroth, 
and  to  which  they  have  no  title.  The  assignment  to 
Abendroth  vested  in  him,  as  against  Allison  &  Sons, 
the  legal  title  to  the  demand  held  by  that  firm  against 
the  firm  of  Griffith  &  Wundram;  and  until  the  trans- 
action between  these  parties  is  rescinded,  and  the  as- 
signment set  aside  or  cancelled,  the  plaintiff  cannot 
maintain  this  action.  It  Is  not  necessary  to  consider 
what  the  position  of  the  parties  would  have  been  if  the 
settlement  and  assignment  was  procured  by  the  fraud 
of  Abendroth.  This  Is  not  pretended.  If  the  trans- 
action can  be  set  aside,  it  must  be  on  the  ground  of 
mistake.  But  the  rescisson  of  an  executed  transfer 
of  property  on  this  ground  is  a  matter  of  equitable 
and  not  legal  cognizance,  and  the  action  Is  not  proved 
with  a  view  to  equitable  relief.  There  has  been  no 
rescission  or  attempt  to  rescind  the  transaction,  and 
the  action  Is  not  brought  for  a  rescission.  Feb.  28, 
1888.    AUison  v.  Abendroth.    Opinion  by  Andrews,  J. 

A  PPKAL— JURISDICTION—AMOUNT  IN  CONTROVER8T. 

^Plaintiff  brought  an  action  on  account  of  $648.95. 
Defendant  answered,  admitting  an  indebtedness  of 
$420.  The  testimony  showed  the  issue  was  wliether 
the  plaintiff  was  to  be  paid  for  1,112K  days'  labor  at 
the  rate  of  $1.75  or  $1.50  per  day,  and  a  counter-claim 
to  defendant's  answer  of  $160.  Held,  under  the  Code 
of  Civil  Procedure  of  New  York,  subdivision  8,  sec- 
tion 191  (providing  that  an  appeal  cannot  be  taken  to 


the  Court  of  Appeals,  except  in  an  action  affecting  the 
title  to  real  property,  if  the  matter  in  coutroveny, 
excluding  the  costs,  is  less  than  $500,  unless  the  conrt 
below  allows  the  appeal  on  the  ground  that  a  question 
of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals),  the  amount  in  issue  being  less  than 
$500,  and  the  court  below  finding  no  point  of  law  in- 
volved requiring  review,  that  the  appeal  would  be  dis- 
missed. Feb.  28, 1888.  Knapp  v.  Dtyo.  Opinion  by 
Buger,  C.  J. 


Deed— OONSTRUOnON— BOUNDABiaS— GOUB8B8  AND 

DISTANCES  OOYSRN  RE0ITAL8.— A  deed  couveylug 
lands  by  metes  and  bounds,  and  farther  describing  It 
as  containing  a  certain  number  of  acres,  more  or  leas, 
which  was  more  than  was  actually  included  in  the  de- 
scription, and  as  being  the  premises  now  in  the  pos- 
session of  the  grantor  and  formerly  conveyed  to  him 
by  a  third  person,  will  not  be  held  to  include  a  tract 
of  wild  land  situated  some  distance  from  the  other, 
though  the  amount  of  land  In  such  tract  would  make 
np  the  amount  described  in  the  deed,  and  though  it 
was  purchased  from  such  third  party.  While  It  Is  the 
settled  rule  that  snob  conveyances  shall  be  con- 
strued so  as  to  carry  into  effect  the  intent  of  the 
parties  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  It  is  equally  well 
settled  that  nothing  will  pass  by  a  deed  except  what 
is  described  In  It,  whatever  the  Intention  of  the  par- 
ties may  have  been.  Coleman  ▼.  Manhattan  Beach 
Co.,  94  N.  T.  229.  The  question  here  presented  Is 
whether  the  parties  intended  to  embrace  the  wood  lot 
in  the  description  given,  or  whether,  having  given  a 
precise  and  definite  description  of  land,  the  court  is 
authorized,  from  the  inconclusive  and  Indefinite  lan- 
guage following  the  description,  to  Infer  an  Intention 
to  convey  another  distinct  parcel  oMand  not  referred 
to  and  lying  at  a  distance  from  that  described,  and 
confessedly  not  included  within  the  bounderles  given. 
The  rule,  as  stated  in  the  head-note  of  Jones  v.  Smith, 
73  K.  Y.  206,  seems  to  be  of  controlling  force  in  the 
disposition  of  this  question.  It  Is  there  said :  *'  When 
a  deed  contains  an  accurate  description  by  permanent 
boundaries  capable  of  being  ascertained,  a  general 
reference.  In  addition,  to  the  premises  as  In  the  pos- 
session of  the  grantor  or  grantee  will  not  pass  title  to 
lands  outside  of  the  boundaries  given."  But  little 
weight  can  be  ascribed  to  a  statement  of  the  quantity 
of  land  in  the  deed,  as  that  is  foUowed  by  the  words 
**  be  the  same  more  or  less,*'  and  according  to  settled 
rules,  cannot  be  held  to  affect  the  quantity  of  land  in- 
cluded within  specified  l>oundaries,  when  those  are 
clearly  and  certainly  ascertainable.  Jackson  t. 
McConnell,  19  Wend.  174.  The  rule  as  stated  in 
Jackson  ▼.  Moore,  6  Cow.  706,  is  as  follows :  '*  When 
the  quantity  Is  mentioned,  in  addition  to  a  description 
of  the  l>oundaries  or  other  certain  designation  of  the 
land,  without  an  express  covenant  that  it  contains 
that  quantity,  the  whole  is  considered  as  mere  de- 
scription. The  quantity,  being  the  least  certain  part 
of  the  description,  must  yield  to  the  boundaries  or 
number  (of  lot)  if  they  do  not  agree."  This  rule  is 
peculiarly  applicable  to  this  case,  for  the  quantity  of 
laud  is  Incorrectly  described,  whether  the  wood  lot  be 
held  to  be  included  in  the  deed  or  not,  although  the 
difference  is  greater  In  one  event  than  the  other.  A 
leading  rule  In  the  construction  of  deeds  is  that  what 
is  most  material  and  most  certain  shall  control  that 
which  Is  less  material  and  less  certain,  and  that 
courses  and  distances  yield  to  natural  visible  and  as- 
certained objects.  Ard en  V.  Thompson.  5  Cow.  S71: 
Jackson  v.  Moore,  supra.  By  the  express  language  of 
the  description,  the  parties  have  set  visible  and  known 
limits  to  the  land  Intended  to  be  conveyed  ;  and  It  is 
not  the  province  of  construction  to  enlarge  this  de- 
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Boriptlon  and  embrace  within  it  other  lands  not  in- 
cluded therein.  A  number  of  cases  are  cited  iu  the 
opinion  of  the  court  below,  but  we  are  of  the  opinion 
that  the  principles  laid  down  in  them  were  incorrectly 
applied  to  this  case.  When  ambiguity  or  imperfec- 
tion exists  in  the  description  of  land  contained  iu  a 
conveyance,  it  is  competent  to  refer  to  general  lan- 
guage as  well  as  to  all  parts  of  the  deed  to  locate  and 
Identify  the  property  intended  to  be  conveyed.  Such 
are  the  cases  of  Jackson  v.  Barringer,  15  Johns.  471; 
Child  V.  Picket,  4  Me.  471;  Marr  v.  Hobsou,  22  id.  821. 
and  Qrandin  ▼.  Hernandez,  29  Hun,  399.  So  too, 
where  by  proof  aliunde  the  deed,  it  is  shown  that  no 
property  answering  the  description  belougs  to  the 
grantor  at  the  place  indicated,  but  other  lauds  in  the 
▼icinity ,  corresponding  iu  some  particulars  to  such  de- 
scription, did  belong  to  him,  a  latent  ambiguity  was 
created,  which  may  be  solved  by  the  further  indica- 
tions afforded  by  the  deed  or  by  extraneous  evidence. 
The  case  of  Grandln  v.  Hernandez,  iu  one  of  its 
aspects,  was  of  this  character.  We  think  the  error  of 
the  court  below  consisted  in  the  assumption  that  the 
description  of  the  premises  in  questiou  was  ambigu- 
ous and  uncertain,  whereas  there  was  not  a  suggestion 
on  the  trial  but  that  the  boundaries  stated  iu  the  deed 
were  capable  of  exact  ascertainment,  and  described 
precisely  and  exactly  two  specific  pieces  of  property 
conveyed  by  Coons  and  wife  to  Mrs.  Thayer.  There 
is  no  Indication  in  the  deed  that  Thayer  Intended  to 
convey  three  pieces  of  land,  or  indeed  any  other  laud 
than  that  Included  in  the  description  by  boundaries. 
Feb.  28,  1888.  Thayer  v.  Finton.  Opinion  by  Ru- 
ger,  C.  J. 

Easement— CONSTRUCTION  of  grant— rights  of 
THE  OWNER  OF  THE  JjAND— GATES. — A  reservation  In 
a  deed  by  a  grantor  of  land  **  to  himself,  his  heirs  and 
assigns,  forever,  a  free  ingress  and  egress  across  the 
above-described  premises  where  the  road  now  is,"  se- 
cures nothing  more  than  a  right  of  way  over  the  land 
at  a  particular  place,  and  as  incident  thereto,  what- 
ever may  be  necessary  to  Its  reasonable  enjoyment. 
The  owner  of  the  laud  Is  under  no  obligation  to  keep 
up  fences  along  the  sides  of  the  way  or  in  any  other 
manner  obstruct  the  enjoyment  of  his  lauds  iu  com- 
mon on  both  sides  of  the  easement.  (2)  The  right  of 
the  owner  of  laud  to  maintain  gates  across  an  ease- 
ment over  the  land  Is  a  question  of  fact  as  to  whether 
they  unnecessarily  interfere  with  the  use  of  the  ease- 
ment. Feb.  28,  1888.  BHll  v.  Brill  Opinion  by 
Danforth,  J. 

Eminent  domain  —  bridge  companies  —  reloca- 
tion OF  LINE.— A  bridge  company  was  authorized  by 
its  charter  (Laws  of  New  York,  1871,  chap.  897),  in  case 
of  failure  to  agree  with  owners  of  laud  desired  for  Its 
approaches,  to  acquire  It  iu  the  manner  provided  for 
railroads  in  like  cases  under  the  New  York  General 
Railroad  Law  of  1860,  and  It  was  further  provided  iu 
the  charter  that  before  constructing  the  bridge  and 
approaches  the  company  should  make  and  file  a  map 
and  profile,  which  was  done,  and  It  thereupon  com- 
menced the  construction  of  the  bridge.  The  company 
afterward  made  and  filed  a  map  of  a  new  approach. 
Heldj  that  lands  included  In  the  second  map  conld  not 
be  acquired  by  the  company,  there  being  no  express 
power  in  its  charter  authorizing  it  to  relocate  its  line, 
and  the  sections  of  the  General  Railroad  Act  Incor- 
porated In  the  charter  not  including  the  sections  au- 
thorizing railroads  to  relocate  their  Hues,  with  power 
to  acquire  title  to  lands  embraced  in  the  altered  or 
changed  route.  This  we  think  exhausted  its  power  of 
choice,  and  the  location  so  made  was  final,  and  could 
not  be  changed  In  the  absence  of  legislative  authority. 
This  view  is  supported  by  judicial  opinions  and  decis- 
ions.   Canal  Co.  v.  Railroad  Co.,  9  Paige,  828;  Mason 


V.  Railroad  Co.,  35  Barb.  881;  Morehead  v.  Railroad 
Co.,  17  Ohio,  349;  Railroad  Co.  v.  Naylor,  2  Ohio  St. 
236.  T]ie  company  might  have  originally  selected  the 
line  of  1887.  But  it  selected  another  line;  and  the 
choice  once  made  was  final,  in  the  absence  of  statutory 
authority  to  make  a  change.  See  2  Wood  Ry.  Law, 
752  et  aeq.,  and  cases  cited.  Feb.  28,  1888.  In  re 
Poughkeepaie  Bridge  Co.    Opinion  by  Andrews,  J. 

Evidence  —  BEST   and  secondary  — deed— ex- 

EBfPLIFIED  COPY  — OPINION— comparison  OP  HAND- 
WRITING—TRIAL— INSTRUCTIONS —FAILURE  TO  RE- 
QUEST CHARGE.-  (1)  An  exemplified  copy  of  a  deed  Is 
admissible  under  the  Code  of  Civil  Procedure  of  New 
York,  SS  936,  936;  1  Rev.  St.  N.  Y.  759,  §  16  —  as  pre- 
sumptive evidence  of  the  truth  of  the  record 
itself,  and  of  the  conveyance  of  the  title, 
although  the  execution  and  acknowledgment 
of  the  deed  Is  In  dispute.  (2)  The  plaintiffs,  while  de- 
nying the  genuineness  of  the  signatures  to  a  deed,  tes- 
tified that  they  bore  a  resemblance  to  their  signatures 
and  to  those  of  two  deceased  grantors,  and  also  com- 
pared them  with  signatures  conceded  to  be  genuine. 
Held,  that  the  defendants  could  Introduce  evidence  of 
an  expert  as  to  whether  the  signatures  were  genuine 
or  simulated  Imitations.  Kowlng  v.  Manly,  49  N.  Y. 
192,  distinguished.  In  Miles  v.  Loomls,  75  N.  Y.  288, 
It  was  decided  that  It  was  competent  for  experts, 
upon  a  comparison  of  signatures,  without  any  other 
knowledge  of  testator's  writing,  to  express  an  opinion 
as  to  whether  the  disputed  writing  appeared  a  natural 
or  simulated  hand.  Since  the  decision  In  Sowing  v. 
Manly,  chapter  36  of  the  Laws  of  1880  was  passed,  by 
which  the  rules  of  evidence  in  respect  of  disputed 
handwritings  were  enlarged  beyond  what  had  been 
permitted  under  then  existing  rules.  Peck  ▼.  Cal- 
laghan.  95  N.  Y.  73.  (3)  Where  counsel  fail  to  avail 
themselves  of  an  opportunity,  given  at  the  close  of  the 
charge,  to  look  over  the  requests  previously  handed 
to  the  trial  judge,  and  to  see  if  there  is  any  thing  they 
desire  to  be  further  charged,  no  exception  will  lie  to 
the  judge's  refusal  to  charge  them  without  a  further 
request.  Feb.  28,  1888.  Stidlow  v.  Warshing.  Opin- 
ion by  Gray,  J. 

Fixtures— BETWEEN  vendor  and  vendee— par- 
titions—gas  AND  WATER  PIPES— RIGHTS  AND  REME- 
DIES—DAMAGES FOR  BREACH  OF  CONTRACT. —(1)  Par- 
titions, gas-pipes,  water-pipes,  wash-basins  and 
water-closets  are  such  fixtures  as  in  the  absence  of  a 
contrary  Intention  between  vendor  and  vendee  will 
pass  by  a  contract  of  sale  and  conveyance  of  the  stores 
and  premises  containing  them;  and  It  is  immaterial 
that  such  fixtures  were  put  in  by  a  tenant  of  vendor, 
who  would  have  a  right  to  remove  as  against  his  land- 
lord. (2)  Where  a  vendee  refuses  to  comply  with  his 
contract  of  purchase  on  account  of  the  removal  of 
certain  fixtures  from  the  property,  the  vendor  cannot 
recover,  in  an  action  at  law,  damages  of  the  vendee 
for  such  refusal,  because  the  vendee  has  done  all  he 
contracted  to  do;  and  the  vendor,  in  order  to  recover, 
must  be  able  to  show  a  complete  performance  on  his 
part.  If  the  vendor  had  sued  in  equity  for  a  perform- 
ance of  the  contract,  it  Is  not  Improbable  he  would 
have  succeeded :  for  It  seems  apparent  that  compen- 
sation might  have  been  made  in  money  for  the  altered 
condition  of  the  buildings  caused  by  the  removal  of 
the  fixtures.  There  might  be  inconvenience  and  de- 
lay arising  from  the  dismantling  of  the  stores,  but  not 
beyond  the  power  of  money  to  relieve;  and  in  such  a 
case  a  court  of  equity  is  not  prevented  from  enforcing 
performance  as  to  the  principal  subject-matter.  Some 
such  case  Is  put  by  the  court  In  Richardson  v.  Smith, 
L.  R.,  5  Ch.  654,  and  it  was  held  that  the  value  of  cer- 
tain undeliverable  articles  might  be  deducted  from 
the  price  agreed  to  be  paid  for  the  whole  property. 
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That  exoeptloQ  related  to  furniture ;  aud  although  in 
this  ease  there  is  a  differeooe  growing:  out  of  the  char- 
acter of  the  articles  which,  as  fixtures,  mighty  uuder 
certain  circumstances  be  deemed  essential  to  the  en- 
joymeut  of  the  principal  thing  (Darbey  v.  WhlUker,  4 
Drew.  184;  Jaclcsou  v.  Jackson,  1  Smale  &;  O.  184), 
they  are  not  necessarily  so  here.  The  vendor,  having 
two  remedies — one  damages  aud  the  other  perform- 
ance—chose the  former.  His  right,  if  any,  to  damages 
he  assigned  to  the  plaintiff,  and  the  plaintiff  has  sued. 
In  such  an  action  the  vendor  must  be  held  strictly  to 
the  very  terms  of  his  engagement,  and  show  the  per- 
formance of  all  the  conditions  on  his  part  necessary 
to  be  performed  to  put  the  other  party  in  default.  In 
the  present  instance  the  defendant  was  entitled  to 
the  stores  in  the  condition  in  which  they  were  when 
bargained  for ;  and  his  refusal  to  take  them  in  an 
altered  and  inferior  condition  was  not  a  breach  of  his 
contract.  By  his  own  failure  to  perform  therefore 
the  vendor  lost  his  right  of  action  at  law,  and  could 
convey  none  to  his  assignee.  Feb.  28, 1888.  Smyth  v. 
Sturges,    Opinion  by  Danforth,  J. 

Municipal  corporations— public  improvbmbnts 
—assessments— validity— receiving  bid&— publi- 
cation of  notice— action  to  vacate — right  to 
MAINTAIN.— (1)  The  charter  of  the  city  of  Albany, 
title  11,  section  2  (Laws  of  New  York,  1888,  chapter 
298),  authorizes  the  vacating  of  an  assessment  upon 
property,  for  municipal  improvements,  for  errors 
committed  therein.  Held,  that  errors  committed  in 
proceedings  by  the  municipal  authorities  in  letting 
contracts  for  work  on  streets,  to  pay  for  which  an  as- 
sessment is  made,  are  errors  in  proceedings  **  relative 
to  an  assessment.*'  (2)  The  charter  of  the  city  of  Albany, 
title  9.  section  8  (Laws  of  New  York,  1888,  chapter  298), 
provides  that  one  week's  notice  of  the  veceiving  of 
bids  for  work  proposed  to  be  let  shall  be  published. 
Held^  that  under  the  law  of  1868,  as  amended  by  law 
of  1874,  chapter  812,  which  authorizes  the  vacating  of 
an  assessment  for  substantial  error,  an  assessment, 
made  without  such  notice,  may  be  set  aside,  though 
no  damage  is  shown.  (8)  Petitioner  had  purchased 
the  property  assessed,  covenanting,  as  part  of  the  con- 
sideration, to  pay  the  assessment,  which  had  not  then 
been  made.  Held^  that  he  is  presumptively  injured 
by  an  illegal  assessment,  his  covenant  imposing  upon 
him  no  liability  beyond  the  payment  of  legal  assess- 
ments, and  can  maintain  an  action  to  vacate  such  as- 
sessment. Feb.  28, 1888.  in  re  Pennie,  Opinion  by 
Ruger,  C.  J. 

Railroads  —  municipal  aid  —  restraining  col- 
lection-equity JURISDICTION- VALIDITY  OF  BOND 
— PETITION- MAJORITY  OF  TAX  PAYERS— ESTOPPEL- 
PA  YMENT  OF  ONE  YEAR'S  COUPONS— LACHE8.-(1)  Where 

the  complaint,  in  an  action  to  restrain  the  collection 
of  bonds  in  aid  of  a  railroad,  alleges  that  the  plaintiff 
has  no  adequate  remedy  at  law  against  the  collection 
of  the  bonds  and  coupons  (which  are  invalid,  because 
issued  upon  a  petition  insuflBcient  for  want  of  the 
consent  of  a  majority  of  the  tax  payers) ;  aud  the  an- 
swer does  not  deny  the  jurisdiction,  but  for  a  defense 
relies  upon  the  validity  of  the  bonds,  and  an  equitable 
estoppel  of  plaintiff  by  the  payment  of  one  year's  in- 
terest on  the  bonds  before  defendant  purchased— the 
objection  to  the  jurisdiction  is  waived  by  the  answer 
and  not  covered  by  an  objection  that  the  complaint 
does  not  state  a  cause  of  action.  (2)  Where  a  statute, 
authorizing  the  issuing  of  certain  bonds  upon  the 
verified  petition  of  a  majority  of  the  tax  payers,  de- 
fines "tax  payers"  to  be  "tax  payers,  exclusive  of 
those  taxed  for  dogs  and  highways  only,"  the  defini- 
tion is  confined  to  the  use  of  **  tax  payers  "  in  the  act ; 
and  a  petition  which  fails  to  aver  that  the  petitioners 
are  a  majority  of  the  tax  payers,  **  exclusive  of  those 


taxed  for  dogs  or  highways  only,*'  is  fataUj  defective, 
and  bonds  issued  upon  such  petition  are  invalid.  The 
fatal  character  of  the  defect  has  been  so  adjudged  in 
this  court  as  to  end  further  discussion.  Green  v. 
Smith,  55  N.Y.  185;  Town  of  Wellsboro  v.  Railroad 
Co.,  76  id.  182;  Metzger  v.  Railroad  Co.,  79  id.  171: 
Hills  V.  Savings  BanlE,  101  id.  490.  The  payment  by 
the  town  officers,  without  authoritj,  of  the  first  yearns 
coupons  of  certain  bonds  in  aid  of  a  railroad,  is  no 
estoppel  of  the  town  to  contest  the  validity  of  the 
bonds;  and,  where  the  action  to  contest  is  begun  im- 
mediately after  such  payment,  the  town  cannot  be 
said  to  be  guilty  of  laches.  Feb.  28, 1888.  Totm  of 
Menu  V.  Cook,    Opinion  by  Finch,  J. 

Sale  —  what  constitutes  —  acceptance  —  use 
AFTER  KNOWLEDGE  OF  DEFECTS.— Where  the  veudce, 
with  full  knowledge  of  its  defects,  keeps  and  uses  ma- 
chinery for  nearly  three  months,  without  the  consent 
of  the  vendor  that  it  should  be  so  used  on  trial,  there 
is  an  acceptance  of  the  machinery ;  and  in  an  action 
by  the  vendee  to  recover  for  a  breach  of  the  contract 
to  furnish  the  machinery,  the  vendee  may  recover,  as 
a  counter-claim,  the  agreed  purchase  price.  The  con- 
tinued use  of  the  machine  in  the  promotion  of  his 
own  business  interests,  with  knowledge  of  its  imper- 
fections, was  an  unequivocal  act  of  acceptance  which 
no  words  of  his  own  could  qualify.  Reed  v.  Randall, 
29  N.Y.  858;  Beck  v.  Sheldon,  48  id.  865;  Dutchess 
Co.  V.  Harding,  49  id.  321.  Nor  can  he,  as  is  sug- 
gested, elect  to  have  his  use  of  the  machine  after  com- 
plaint made,  treated  as  a  trespass.  He  had  received 
the  consideration  on  which  his  promise  to  pay  de- 
pended, and  the  obligation  so  incurred  could  be  dis- 
charged only  by  performance.  If  an  omission  of  that 
duty  gives  occasion  for  an  action,  its  nature  cannot 
be  determined  at  his  choice.  He  could  not  require  the 
defendant  to  treat  the  use  of  the  machine  as  a  tort  and 
be  satisfied  with  damages  as  for  a  conversion.  Feb. 
28. 1888.     Brown  v.  Foster,     Opinion  by  Danforth,  J. 

Wills— ACTION  to  construe— statutes  — repeal 

BY  IMPLICATION— INTEREST  TO  MAINTAIN  ACTION- 
CONTINGENT  REMAINDER— CLAIM  HOSTILE  TO  WILL  — 
WHEN  ACTION  MAY  BE  MAINTAINED— CONSTRUCTION 
—NATURE  01  ESTATE  TRUSTS— VALIDITY— ACCUMULA- 
TIONS —  CONDITIONAL    LIMITATIONS  —  SUBSTITUTING 

**  HER "  FOR  **  MY."  —  (1)  The  Laws  Of  New  York 
of  1879,  chapter  816,  providing  for  the  determina- 
tion of  the  validity  of  any  devise  of  real  estate  bj 
the  Supreme  Court,  in  an  action  in  which  all 
persons  interested  might  be  made  parties,  was  im- 
pliedly repealed  by  the  Code  of  Civil  Procedure  of 
New  York,  title  8,  article  8,  providing  (section  1866) 
for  the  determination  of  the  validity,  construction  or 
effect  of  a  testamentary  disposition  of  real  property, 
or  of  an  interest  therein,  which  would  deeoend  to  the 
heir  of  an  intestate,  in  an  action  brought  for  that  pur- 
pose, in  like  manner  as  the  validity  of  a  deed  pur- 
porting to  convey  land  may  be  determined;  and  (sec- 
tion 1867)  that  the  provisions  of  the  article  should 
have  retrospective  effect.  (2)  Under  the  Code  of  Civil 
Procedure  of  New  York,  section  1866.  a  remainder 
contingent  upon  the  death  of  a  beneficiary  without 
children,  or  the  representatives  of  children,  is  not 
such  an  interest  as  will  enable  the  beneficiary  to 
maintain  an  action  for  the  construction  of  the  wilL 
(3)  The  heir  at  law  of  a  testatrix,  claiming  that  a  lie- 
quest  of  a  life-interest  to  her  is  void,  claims  in  hos- 
tility to  the  will,  and  cannot  maintain  an  action  for 
the  construction  thereof.  (4)  In  a  suit  for  the  con- 
struction of  a  will,  brought  by  the  heir  at  law  of  the 
testatrix,  it  appeared  that  there  was  no  practical  or 
present  controversy  to  l>e  determined,  and  that  the 
contingency  might  never  arise  in  which  the  question 
could  become  a  practical  one ;  and  even  then  there 
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WBfl  no  oertaintj  that  there  woald  be  any  contest 
with  regard  to  it.  Held,  that  the  suit  oould  not  be 
maintained.  (5)  Testatrix  devised  her  estate  to  her 
executors  in  trust  to  receive  the  income  during  the 
life  of  her  infant  daughter,  during  her  minority,  to 
apply  so  much  as  might  be  necessary  for  her  support, 
and  afterward  to  pay  over  to  her  the  rents  and  profits. 
Hddt  there  being  no  direction  for  an  accumulation, 
that  the  trust  was  valid.  (6)  Testatrix  made  a  will 
providing,  inter  oZfa,  as  follows :  '*  If  my  said  daughter 
shall  at  her  debease  leave  issue,  then,  from  and  after 
her  decease,  I  give,  devise  and  bequeath  the  whole  of 
said  real  and  personal  property  to  her  children  in 
equal  proportions,  share  and  share  alike,  if  all  her 
children  then  shall  be  living,  or  if  none  of  them  shall 
have  died,  leaving  issue,  at  the  time  of  my  death;  but 
if  any  of  her  children  shall  have  died,  leaving  issue, 
then  such  issue  to  take  the  share  or  part  of  such  prop- 
erty and  estate  which  the  parent  of  such  issue  would 
have  taken  by  this  will  if  living  at  the  time  of  mj 
death.**  Held,  that  as  the  context  made  it  clear  that 
the  death  spoken  of  was  the  death  of  testatrix's 
daughter  after  her  own  decease,  and  not  the  death  of 
any  issue  of  the  daughter  during  the  life-time  of  the 
testatrix,  the  clause  should  be  read  as  If  the  word 
•*  her"  were  substituted  for  the  word  "  my."  Jan.  Zi, 
1888.    Morton  y,  CantfJoelL    Opinion  by  Peckham,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

MABRIAOB— DTTOBCS~ByiDl»?GB  OF   INITORMBBS. — 

In  action  for  divorce,  evidence  was  admitted  by  wit- 
nesses who  had  contracted  with  plaintiff  to  watch  de- 
fendant, who  swore  on  the  trial  they  caught  him  in 
flagrante  delicto,  one  of  whom,  a  female,  admitting 
she  had  had  sexual  intercourse  with  him.  Held,  that 
it  was  incompetent.  The  main  testimony,  upon 
which  the  decree  herein  was  granted,  comes  from  the 
mouths  of  two  persons  who  contracted  with  her  to 
watch  the  old  man,  and  who  swear  that  they  caught 
him  in  flagrante  delicto;  and  a  shameless  female  came 
upon  the  witness  stand  and  tacitly  admitted  that  she 
had  had  sexual  intercourse  with  him.  Such  kind  of 
evident  disgraces  judicial  proceedings.  A  person 
who  would  engage  himself  for  hire  to  spy  out  affairs 
of  that  kind  and  make  proof  of  them  Is  entitled  to  no 
credit  whatever ;  and  a  woman  so  devoid  of  modesty 
and  delicacy  as  to  confess  to  her  having  had  such  con- 
nection, in  order  to  enable  a  party  to  obtain  a  divorce, 
is  too  abandoncMl  to  be  believed  under  oath.  This  evi- 
dence was  refuted  by  the  direct  testimony  of  the  ap- 
pellant, and  by  cogent  facts  and  circumstances,  and 
in  my  opinion,  was  not  sufficient,  either  under  the 
decalogue  or  modem  legislation,  to  justify  the  grant- 
lug  of  a  divorce.  If  the  law  enacted  by  the  Legisla- 
ture, which  provides  for  granting  divorces,  were  ad- 
ministered in  accordance  with  its  reason  and  spirit, 
there  would  be  less  cause  to  deplore  Its  liberality.  The 
law  is  too  ofteu  misused.  It  is  employed  to  carry  out 
mercenary  schemes,  frequently  designed  before  the 
marriage  relation  was  entered  Into.  Courts  should 
never  give  countenance  to  any  such  contrivance,  and 
when  such  purpose  Is  Indicated  in  the  slightest  degree 
In  a  divorce  proceeding,  the  affair  should  be  examined 
with  the  closest  scrutiny.  It  requires  a  good  deal  of 
credulity  to  believe  that  a  man  past  seventy-four 
years  and  in  poor  health  would  be  engaged  In  the 
amorous  affairs  Jacob  was  charged  with.  It  was  highly 
improbable  on  the  face  of  it,  and  the  testimony  pro- 
duced to  establish  it,  in  order  to  have  any  weight, 
should  have  come  through  witnesses  wqo  were  enti- 
tled to  full  credit.    The  evidence  of  an  informer,  who 


was  to  share  in  the  property  through  its  means,  or  of 
a  person  hired  to  ascertain  the  facts  and  swear  to 
them,  would  be  insufficient,  unless  corroborated  by 
other  proof  of  an  unexceptionable  character.  Sup. 
Ct.  Greg.,  Nov.  9, 1887.  CHne  v.  CUne,  Opinion  by 
Thayer,  J. 

Master  and  sbb vant  —  when  belation  exists  — 
OONTRACTOB  —  suPEBVisiNO  ABCHiTBCT.—  Under  a 
written  contract  by  which  the  contractor  agrees  to 
demolish  a  building,  but  containing  a  clause  that  the 
"work  of  demolition  is  to  be  carried  out  according  to 
the  directions  of  the  supervising  architect,  whose  de- 
cisions on  all  points  I  agree  to  accept  as  final,'*  held, 
that  this  operated  such  a  reservation  of  control  over 
the  work  as  prevented  the  contractor  from  being  in- 
dependent and  created  the  relation  of  master  and  ser- 
vant. Both  parties  quote  and  accept  the  exposition 
of  the  doctrine  of  independent  contractor,  given  by 
Mr.  Wood  in  his  work  on  Master  and  Servant,  viz. : 
"  When  a  person  lets  out  work  to  another  to  be  done 
by  him,  such  person  to  furnish  the  labor,  and  the 
contractee  reserving  no  control  over  the  work  or 
workman,  the  relation  of  contractor  and  contractee 
exists,  and  not  that  of  master  ^nd  servant,  and  the 
contractee  is  not  liable  for  the  negligent  or  improper 
execution  of  the  work  by  the  contractor."  Wood 
Mast.  &  Serv.  593.  This  is  a  sound  and  conservative 
principle,  but  the  element  essential  to  the  discharge 
of  the  contractee  from  responsibility  is  that  he  shall 
not  reserve  control  over  the  work.  This  does  not 
mean  that  he  may  not  reserve  a  certain  kind  of  power 
of  direction  as  to  the  things  to  be  done,  provided  the 
methods  and  Instruments  of  doing  the  thing  are  left 
under  the  exclusive  control  of  the  contractor.  *'  The 
simple  test  is,''  says  Mr.  Wood.  '*  who  has  the  general 
control  over  the  work?  And  If  the  person  employed 
reserves  this  power  to  himself,  his  relation  to  his  em- 
ployer is  independent,  and  he  is  a  contractor;  but  if 
it  is  reserved  to  the  employer  or  his  agent,  the  rela^ 
tlon  is  that  of  master  and  servant.'*  Wood  Mast,  k 
Serv.  614.  In  the  leading  case  of  Camp  v.  Church 
Wardens,  7  La  Ann.  322,  the  contract  was  for  the  re- 
construction of  a  cathedral,  according  to  certain 
plans,  the  contractor  agreeing  to  act  **  under  the  di- 
rection and  superintendence  of  the  architect  ap- 
pointed by  the  wardens."  The  court  found  that  the 
injury  resulted  from  defects  In  the  plan  pursued  in 
prosecuting  the  work,  as  well  as  from  negligence  in 
the  contractor,  and  held  both  liable  in  solido,  on  the 
ground  that  the  plan  or  method  of  prosecuting  the 
work  was  under  the  control  of  the  architect.  In 
another  case  before  the  Supreme  Court  of  the  United 
States  the  contract  was  for  the  building  of  a  whar 
by  the  contractor  for  a  railway  company,  and  the  con^ 
tract  contained  the  clause :  *'  It  Is  understood  and 
agreed  that  the  said  G.  W.  Bayley,  division  engineer 
of  the  company,  shall  supervise  and  direct  the  work 
herein  to  be  done,  and  that  the  said  work  shall  be 
done  to  his  said  satisfaction."  Considering  the  nature 
of  the  work,  the  court  held  that  this  clause  operated 
a  reservation  of  control  over  the  method  of  conduct- 
ing It,  which  rendered  the  company  responsible  from 
injury  resulting  from  defect  in  such  method.  Rail- 
road Co.  V.  Banning,  15  Wall.  660.  A  recent  case,  per- 
fectly analogous  to  the  instant  one,  arose  before  the 
Supreme  Court  of  Massachusetts,  where  the  contrac- 
tor entered  into  a  written  contract  with  the  trustees, 
by  which  he  agreed  ''  to  take  down  the  entire  build- 
ing known  as  the  *  A.  House,'  or  so  much  thereof  as 
the  trustees  may  request,"  and  which  also  provided : 
**  All  of  said  work  to  be  done  carefully,  and  under  the 
direction  and  subject  to  the  approval  of  the  trustees." 
The  court  held  that  his  reservation  of  control  implies 
that  the  contractor  "  was  subject  to  their  orders  as  to 
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the  times  and  mauner  and  mode  of  doing  the  worlc; 
that  thej  had  the  right  to  Btep  in  and  say  to  him: 
**  Yoa  are  not  doing  this  as  we  directed  you  to  do  it : 
we  direct  yoo  to  do  thus  and  so,  and  we  direct  you  to 
do  this  in  the  other  way;"  and  that  this  **  brought  the 
case  within  the  relation  of  master  and  servant,"  and 
rendered  the  trustees  responsible  for  injuries  result- 
ing from  the  negligence  of  their  employee.  Linnehan 
▼.  Rollins,  187  Mass.  123.  In  the  present  case,  two 
things  are  apparent  on  the  face  of  the  contract:  (1) 
That  the  work  referred  to  in  the  contract  embraced 
the  entire  demolition  of  the  interal  framing  of  the 
building,  including  removal  of  braces  and  purlines; 
(2)  that  the  entire  order,  method  and  plan  of  this  work 
of  demolition  was  subjected  to  the  control  of  defend- 
ants, through  their  agent,  the  supervising  architect, 
whose  directions  Lynch  was  bound  to  obey,  under 
penalty  of  forfeiting  all  his  rights.  The  nature  of  the 
work  was  such  that  nothing  else  but  the  method  of 
doing  it  required  the  supervision  of  an  architect,  and 
we  can  see  no  other  plausible  construction  of  the  lan- 
guage employed.  If  the  architect  had  directed  or 
permitted  Lynch  to  strip  the  building,  as  actually 
done  by  defendants,  before  removing  the  spans.  Lynch 
would  have  been  the  servant  of  defendants  ^liood  the 
adoption  of  this  method,  and  they  would  have  been 
responsible  for  any  injury  resulting  therefrom.  A 
fortiori  are  they  responsible  when  they  themselves 
adopt  this  method  and  do  this  part  of  the  work  them- 
selves. All  authorities  agree  that  the  immunity  of  a 
contractee  depends  on  his  entire  abstinence  from  con- 
trol, and  that  if  he  personally  interferes  in  the  work 
and  assumes  control  of  It,  or  of  some  part  of  it,  and 
through  such  interference,  whether  as  a  direct  result 
or  as  a  consequence  thereof  Injury  results  to  a  ser- 
vant, he  is  responsible.  2  Tbomp.  Neg.  218,  Ko.  40; 
Wood  Mast.  So  Serv.  887;  Whart.  Neg.,  §|  180,  206; 
Cooley  Torts,  648;  Gilbert  v.  Beach,  16  N.  Y.  608; 
Hefferman  v.  Benkard,  1  Rob.  487.  It  is  perfectly 
dear  that  the  stripping  of  the  building,  by  the  re- 
moval of  the  parlines  and  braces,  was  an  essential 
part  of  the  work  covered  by  the  contract;  that  the 
time,  order  and  manner  of  their  removal  formed  im- 
portant elements  of  the  method  to  be  adopted  in 
effecting  the  demolition ;  that  the  adoption  of  the 
particular  method  here  pursued  was  the  direct  act  of 
defendants  themselves;  that  it  was  a  vicious,  faulty 
and  dangerous  method ;  and  if  the  injury  to  Faren 
happened  as  a  direct  result  or  consequence  of  this 
fault,  defendants  cannot  shield  themselves  from  re- 
sponsibility under  the  doctrine  of  independent  con- 
tract. Sup.  Ct.  La.,  Dec.  5,  1887.  Faren  ▼.  Sellers, 
Opinion  by  Watklns,  J. 

Sale— DELIVERY  — GOODS    IN    HANDS    OF    WARE- 
HOUSEMAN —  NOTICE—  BILL  OP  SALE  —  RECORDING.— 

Howard's  Statutes  of  Michigan,  SS  6190,  6193,  provide 
that  every  sale  of  goods  or  mortgage  of  personal  prop- 
erty. In  the  possession  of  the  vendor  or  mortgagee, 
unless  accompanied  by  Immediate  delivery,  followed 
by  actual  and  continued  change  of  possession,  shall 
be  conclusive  evidence  of  fraud  as  against  creditors, 
unless,  in  the  one  case,  it  shall  be  made  to  appear  that 
the  sale  was  made  in  good  faith,  without  fraudulent 
intent,  and  in  the  other,  unless  the  mortgage  or  copy 
BhaU  be  filed  in  the  office  of  the  township  or  city  clerk 
where  the  mortgagor  resides.  In  an  action  of  replevin 
wherein  plaintiff  claimed  title  under  a  bill  of  sale  of 
property  in  the  hands  of  a  warehouseman,  against  the 
attaching  creditors  of  the  vendor,  who  claimed  the 
instrument  to  be  a  mortgage,  an  instruction  that  if 
the  bill  of  sale  was  made  in  good  faith,  and  without 
fraudulent  intent,  plaintiff  may  recover,  and  that 
even  though  the  bill  of  sale  be  a  mortgage,  the  prop- 
erty being  in  the  hands  of  a  warehouseman,  It  Is  not 


necessary  to  file  the  bill  of  sale  in  the  clerk's  office,  it 
erroneous,  in  the  absence  of  notice  to  the  warehouse- 
man of  the  change  of  ownership.  The  warehouseman 
was  not  such  a  third  party  as  dispensed  with  delivery 
and  actual  change  of  possession.  The  vendor  had 
control  of  the  property  while  It  was  stored  In  the 
warehouse.  The  warehouseman  in  one  sense  was  an 
agent  of  the  vendor,  and  his  possession  was  that  of 
his  principal.  To  constitute  a  change  of  possession, 
the  warehouseman  must  at  least  be  notified  of  the 
sale  or  security,  and  he  must  thereafter  hold  it  for 
the  vendee  or  mortgagee.  Wheeler  v.  Nichols,  82  Me. 
288;  Blackb.  Sales,  28;  Ben  tall  v.  Burn,  8  Bam.  &;  C. 
423;  Oushingv. 'Breed,  14  Allen,  876;  Boardman  ▼. 
Spooner,  13  id.  868;  Appleton  v.  Bancroft,  10  Meto. 
286;  Wood  St.  Frauds,  S  338;  Browne  St.  Frauds, 
§318.  Thepoint  hitherto  has  been  only  inferentlallY 
passed  upon  by  this  court.  In  Sheldon  v.  Warner.  26 
Mich  403-407,  it  was  contended  that  when  the  mort- 
gagee got  his  mortgage,  the  property  was  actually  out 
of  the  possession  of  the  mortgagor,  and  in  that  of  the 
boom  company,  and  that  thereafter  no  change  of  pos- 
session or  delivery  was  needed  to  enable  him  to  hold 
against  third  parties.  The  court  said :  "  But  what- 
ever view  of  this  point  may  be  admissible  where  a 
party  other  than  the  mortgagor  has  a  hostile  or  com- 
plete and  absolute  possession,  which  excludes  the  ex- 
ercise by  the  mortgagor  of  control,  and  disables  him 
from  doing  any  thing  tantamount  to  an  actual  de- 
livery, it  appears  to  me  that  in  a  case  circumstanced 
as  this  Is,  there  Is  no  room  for  raising  the  question. 
The  possession  which  the  boom  company  appears  to 
have  had  up  to  the  time  of  the  agreement  with  the 
defendants  was  measurably  that  of  Burt.  The  nature 
of  the  property  made  it  necessary  to  handle  and  move 
it  through  the  action  of  the  company.  But  whatever 
they  did  was  not  done  strictly  in  the  exercise  of  any 
dominion  over  the  property.  Their  doing^s  were  not 
in  contravention  of  any  right  of  property,  control  or 
possession  of  Burt  (the  mortgagor),  but  were  sub- 
servient to  his  authority  and  purpose.  They  did  not 
hold  adversely  to  him  or  Independent  of  him.  In  a 
limited  sense  they  were  his  agents;  and  so  far  as  the 
nature  of  the  property  and  its  position  permitted  a 
change  of  possession,  the  custody  of  the  boom  com- 
pany was  no  obstacle  to  a  change  from  Burt  to  the 
plaintiff.**  Carpenter  v.  Graham,  42  Mich.  191,.  was  a 
case  of  an  absolute  sale  of  goods  stored  In  a  ware- 
house. The  vendors  gave  a  written  bill  of  sale  and 
notified  the  warehouseman  of  the  sale.  He  was  also 
notified  by  the  purchaser,  and  agreed  thereafter  to 
hold  the  goods  for  the  purchaser.  It  was  held  that 
this  was  a  sufficient  delivery  and  change  of  possession 
of  the  property,  as  against  an  execution  creditor  of 
the  vendors.  These  cases,  and  those  referred  to  in  the 
case  last  cited,  settle  the  doctrine  thac  the  delivery 
must  be  such  as  the  articles  are  capable  of,  and  if  In 
the  possession  of  an  agent,  such  agent  must  be  noti- 
fied of  the  sale,  and  unless  he  consents  to  act  as  the 
agent  of  the  vendee  or  mortgagee,  the  property  ought 
actually  to  be  taken  possession  of  by  the  purchaser  or 
mortgagee,  for  the  agent  cannot  be  permitted  to  hold 
them  as  agent  of  the  vendor  or  mortgagor.  To  hold 
that  a  person  may  place  his  property  In  the  hands  of 
his  agent,  and  then,  by  secret  conveyances,  bid  defi- 
ance to  his  creditors,  would  afford  an  easy  evasion  of 
the  statute  and  promote  the  evils  It  was  Intended  to 
prevent.  When  It  Is  said  that  a  sale  or  mortgage  of 
goods  In  the  hands  of  a  thlrdjperson  Is  good,  without 
an  actual  delivery,  it  must  be  understood  as  referring 
to  cases  where  such  third  person  is  In  possession,  and 
holding  adversely  to  the  vendor  or  mortgagor,  so  that 
no  better  delivery  can  be  made.  This  was  the  case  In 
Nash  V.  Ely,  19  Wend.  523,  cited  on  plaintiff's  brief. 
Some  text- writers  have  failed  to  notice  the  distlnc- 
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tioD,  and  have  laid  It  down  broadly,  from  the  lan- 
f^nage  used  bj  Chief  Jastioe  Nelson  In  that  case,  that 
if  the  parchaser  or  mortgagee  finds  the  property  in 
the  possession  of  a  third  person  when  the  sale  or 
mortgage  is  made,  he  may  suffer  it  to  remain  until  he 
chooses  to  take  the  personal  charge  of  it.  And  this 
case  has  been  followed  in  Goodwin  y.  Kelly,  42  Barb. 
194.  I  do  not  intend  to  be  understood  as  holding  that 
the  consent  of  the  agent  or  bailee  to  hold  the  property 
for  the  purchaser  or  mortgagee  is  essential  to  a  valid 
delivery.  If  he  is  notified  of  the  transfer,  he  will  cease 
to  hold  as  the  agent  of  the  vendor,  and  if  he  still  re- 
tains possession,  he  will  become  the  agent  of  the  ven- 
dee by  operation  of  law.  Hodges  v.  Hnrd,  47  111.  863. 
The  facts  of  this  case  do  not  bring  it  either  within  the 
reason  or  authority  of  those  oases  of  grain  or  other 
commodity  in  a  warehouse,  which  by  the  usages  of 
trade,  in  commercial  transactions,  is  treated  as  de- 
livered by  passing  from  vendor  to  purchaser  the  writ- 
ten evidence  of  title  and  ownership.  The  property 
sought  to  be  sold  and  conveyed  here  were  not  articles 
of  trade,  but  parcels  of  property  designed  for  use,  and 
which  had  been  used  by  the  owner  in  carrying  on  its 
business,  and  which  had  been  stored  in  the  ware- 
house for  future  use,  when  the  season  when  it  could 
be  employed  should  again  open.  In  this  case  there 
was  no  such  delivery  and  change  of  possession  as  the 
statute  requires.  Sup.  Ct.  Mich.,  Jan.  5,  1888.  BufU 
Iron  Worh$  v.  Teuton,    Opinion  by  Champlin,  J. 


CfORRESPONDENCE. 

Thb  Crao  Garyino. 
Editor  of  the  Albany  Law  Journal : 

In  the  crag-carven inscription  Is  not  **  MerccUi"  the 
contracted  genitive  of  MerccUiua  (proper  name)?  Put 
a  period  after  Merc(Ui  and  read  '*  Mercatius  filius 
Fermii*^  as  the  signature.  Thus  the  inscription  re- 
cords the  advent  of  the  battalion  {vexUlatio,  not  vexiU 
lariu8)  of  the  second  legion  [armed?]  "from  the 
armory  of  Mercatius,'*  {^^ezofflcina  MercaW):  which 
is  attested  by  the  signature  of  '*  Mercatius,  son  of 
Fermius. 

Respectfully, 

Wm.  H.  Hale. 


Mr.  Daviss  anb  the  Stewart  Will  Case. 
Editor  of  the  Albany  Law  Journal: 

I  have  read  the  communication  of  Jullen  T.  Davies, 
Esq.,  published  in  the  Albany  Law  Journal  of 
April  I4th,  in  which  reference  was  made  to  my  allu- 
sions to  the  Stewart  will  case  and  some  of  the  counsel 
engaged  therein. 

I  hasten  to  disavow  any  intention  of  doing  the 
slightest  injustice  to  the  memory  of  Mr.  Davies'  dis- 
tinguished father,  the  late  ex-Judge  Davies.  Mr. 
Davies  truly  says  that  it  needs  no  defense.  That  goes 
without  saying,  first,  because  his  reputation  as  an  up- 
right judge  and  honorable  lawyer  is  too  firmly  estab- 
lished and  too  fondly  cherished  by  the  members  of  our 
bar  throughout  this  State,  and  second,  because  it  has 
not  been  attacked,  so  far  as  1  know  —  certainly  not  by 
myself.  I  intended  only  to  record  the  history  of  the 
progress  of  the  case,  and  if  Mr.  Choate's  words  were 
Inaccurately  reported,  as  I  assume  they  must  have 
been  from  what  Mr.  Davies  says,  I  profoundly  regret 
that  any  one  could  have  found  any  thing  in  the  sen- 
tence of  mine,  quoted  by  Mr.  Davies,  which  could 
have  been  construed  as  reflecting  upon  the  reputation 
of  a  departed  jurist,  whose  memory  is  held  by  all  who 
knew  him  as  a  blessed  inheritance. 

Demot  Enmot. 

New  York,  April  16, 1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Black  on  Tax  Titles. 

A  TrealiM  Wi  the  Law  of  Tax  Titles,  their  creation,  inci< 
dents,  evidence  and  l^^al  criteria.  By  Heniy  Campbell 
Black.  St.  Louis:  WUliam  H.  Stevenson,  1888.  Pp. 
xxix.  4S5. 

This  is  a  very  concise,  and  seems  a  well  ordered  and 
practically  useful  manual.  The  author's  purpose,  to 
present  a  work  giving  "an  accurate  view  of  the 
state  of  the  law  as  it  exists  at  the  present  moment," 
and  '*of  practical  utility  to  the  working  lawyer  in 
the  oflBce  and  in  the  court- room,"  is  apparently  real- 
ized. He  cites  some  2,000  cases.  We  have  been  struck 
however  by  the  great  paucity  of  citations  from  this 
State,  and  hardly  know  how  to  account  for  it,  for  our 
jurisprudence  seems  not  to  have  been  unproductive  in 
this  branch  of  litigation.  The  volume  is  handsomely 
printed. 

Llotd  on  Butlding  and  Buildings. 

A  TrtaHae  on  the  Law  of  Building  and  BuOdinffS,  especially 
referring  to  building  contracts,  leases,  easements  and 
liens,  containing  also  various  forms  useful  in  building  op- 
erations, a  glossary  of  words  and  terms  commonly  used 
by  builders  and  artisans,  and  a  digest  of  the  leading  de- 
cisions on  building  contracts  and  leases  in  the  United 
States.  By  A.  Parlett  Lloyd.  Boston :  Houghton.  Mifflin 
ftCk>.,1888.    Pp.  U,  818. 

This  is  a  decidedly  novel  and  interesting  subject, 
and  the  author  correctly  says  the  absence  of  any  spe- 
cific work  on  the  subject  hitherto  is  **  the  most  re- 
markable omission  in  the  literature  of  law  in  this 
country.*'  The  work  is  well  arranged,  and  the 
treatment  is  exhaustive  and  precise.  On  the  particu- 
lar points  of  leases,  negligence,  nuisance  and  me- 
chanics* liens,  of  course,  fuller  Information  may  be 
obtained  elsewhere,  but  the  subject  has  many  phases 
of  Its  own  only  to  be  found  conveniently  commented 
on  in  this  volume.  We  think  it  will  be  a  very  useful 
addition  to  our  libraries.  The  book  is  beautifully 
printed,  and  bound  In  an  unaccustomed  **  suit  of  sol- 
emn black."    For  sale  in  Albany  by  Banks  Brothers. 


Code  of  Public  Instruction. 

Code  of  Public  ItaJruotion  of  the  State  of  New  York,  con- 
taining the  laws  and  decisions  relating  to  common  schools, 
with  comments  and  instructions.  Edited  by  James  B. 
Kirk,  counsellor-at-law,  under  the  Bupervlslon  of  Andrew 
S.  Draper,  State  Superintendent  of  Public  Instruction. 
Albany  :  Weed,  Parsons  &  Oo.,  1887. 

This  volume  of  nearly  1,100  pages,  bearing  the 
stamp  of  oflBcial  approbation,  is  the  most  complete 
and  authoritative  work  on  this  subject.  It  has  been 
prepared  with  a  view  to  the  information  not  only  of 
school  teachers  and  officers,  but  of  the  legal  profes- 
sion. It  has  been  distributed  among  the  school  dis- 
tricts at  the  expense  of  the  State.  It  contains  every 
statute,  general  or  local,  applicable  to  the  subject,  and 
all  the  decisions  of  the  superintendents  of  common 
schools.  The  compiler  is  entitled  to  credit  for  the  in- 
telligent manner  in  which  he  has  i>erformed  a  very 
laborious  task. 


Tasoherbau's  Canada  Criminal  Acts. 

2Vk«  CrifmiMal  Statute  Law  of  the  Dominion  of  Canada,  relat- 
ing to  indictable  offenses,  with  full  text  as  revised  in 
1880,  and  put  Into  force  by  royal  proclamation  on  the  Ist 
day  of  March,  1887,  and  cases,  notes,  commentaries, 
forms,  etc.     By  Henri  Elixear  T^aohereau,  <me  of  the 

Digitized  by  VjOOQIC 


824 


THE  ALBANY  LAW  JOURNAL. 


judges  of  the  Supreme  Ckmrt  of  Canada.  Second  edition, 
reTised.  rearranged  and  enlarged.  Toronto:  Carswell  & 
Co.,  1888.    Pp.  llli,  11V7. 

ThU  Ib  the  entire  Criminal  Ode  of  Canada  as  to 
felonies,  oomprislug  both  the  prluo  Spies  and  the  prao- 
tioe.  It  is  a  rery  complete  embodiment,  and  conven- 
ient arrangement  of  the  statutory  law  and  the  lead- 
ing decisions.of  England  and  Canada  on  the  topics  in 
question.  The  notes  are  judicious  and  concise,  and 
in  themselyes  form  a  convenient  elementary  text- 
book based  on  the  adjudications,  and  In  this  respect, 
although  addressed  particularly  to  practitioners  in 
Canada,  it  will  be  valuable  to  others.  The  publishers' 
work  is  well  done. 


NOTES, 


**Volapuk  '*  seems  to  have  been  adopted  in  the  very 
last  line  of  the  last  volume  of  Wait's  *' Actions  and 
Defenses."  That  line  reads:  ** Wills—court  will 
nivetan  abstrgact  opinion." 

The  death  of  Chief  Justice  Waite  removes  a  sound 
and  conscientious  lawyer  from  the  bench  of  the  Su- 
preme Court  of  the  United  States,  and  a  genial  mem- 
ber of  the  society  of  Washington.  When  presiding  in 
his  court  of  nine  judges,  his  broad  features  and. short 
stiff  beard  gave  him  a  somewhat  stern  look,  but  he 
had  all  the  Irishman's  good  humor.  He  did  not  illu- 
minate the  law  like  Story  or  Marshall,  but  the  inde- 
pendence of  his  attitude  in  matters  of  judicial  pro- 
priety will  mark  him  in  the  history  of  the  great  court 
over  which  he  presided  for  eigtheen  years.  "The  end  of 
the  year  1876  was  a  critical  period  in  the  history  of 
the  American  people,  when  the  contest  for  the  presi- 
dency between  Tildeu  and  Hayes  ended  in  what 
would  be  called  in  English  parliamentary  life  a  double 
return.  Patriotic  men  seized  on  every  occasion  for 
some  arrangement  which  would  not  leave  in  doubt 
who  was  the  head  of  the  executive  when  the  new 
year  arrived,  and  the  success  of  the  principle  of  pe- 
riodical changes  In  the  personal  representative  of  the 
sovereignty  of  the  people  was  in  some  peril.  Ques- 
tions of  intimidation  and  frauds  in  voting  and  count- 
ing in  Louisiana  and  elsewhere  were  raised,  but  the 
Constitution  provided  no  remedy  like  an  English 
election  petition  for  trying  whether  a  president  had 
been  duly  elected.  It  was  thought  that  if  the  matter 
could  be  referred  to  the  Supreme  Court  of  the  United 
States,  or  if  the  chief  justice  would  preside  over  a 
tribunal  to  be  appointed,  the  public  would  be  satis- 
fied with  the  result.  It  required  some  resolution  in 
Chief  Justice  Waite  to  give  a  refusal.  In  dignified 
terms  he  declined  to  take  part  in  the  trial,  and  his 
position  was  supported  by  the  attitude  of  Chief  Jus- 
tice Cookburn  when  it  was  proposed  that  English 
judges  should  try  election  petitions.  Chief  Justice 
Cockburn's  forebodings  have  not  been  verified,  but 
the  trial  of  an  election  petition  approaches  much  more 
closely  to  the  decision  of  purely  private  questions 
than  the  decision  which  of  two  candidates  shall  fill 
the  presidential  chair  of  the  United  Qtatea,— London 
Law  Journal, 

The  death  of  a  chief  justice  of  the  Supreme  Court 
of  the  United  States  must  always  be  an  event  deserv- 
ing the  sympathetic  notice  of  the  legal  profession  in 
this  country.  In  the  case  of  Chief  Justice  Waite  the 
event  appeals  to  us  with  special  force,  for  he  took  a 
prominent  part  in  the  flattering  hospitality  extended 
to  Lord  Coleridge  and  the  other  representatives  of 
the  English  judicature  who  visited  America  two  years 


ago,  and  it  is  only  a  few  months  since  he  himself  waa 
present  in  our  own  courts,  and  making  the  personal 
acqnaintance  of  many  English  lawyers,  who  will  long 
remember  his  visit  with  pleasure.  The  Supreme 
Court  of  the  United  States,  from  the  very  nature  of 
its  constitutional  functions,  scarcely  affords  to  Eng- 
lish courts  so  abundant  a  stream  of  authority  upon 
the  common  law  of  both  countries  as  many  American 
tribunals  of  inferior  jurisdiction.  But  whenever  its 
decisions  have  been  in  point  they  have  always  been 
received  in  England  with  the  highest  respect,  to 
which  they  have  gained  a  title  not  only  by  the  dignity 
of  the  court  itself,  but  by  the  high  individual  charac- 
ter of  the  judges  who  compose  it.  The  chief  justices 
of  the  United  States  indeed  form  a  line  of  distin- 
guished lawyers  who  may  well  claim  a  place  beside 
the  holders  of  any  equally  high  judicial  post  In  this 
country,  and  the  highest  praise  bestowed  on  Chief 
Justice  Waite  is  that  by  universal  consent  he  unfail- 
ingly maintained  the  traditions  of  his  office.— Xondon 
Law  Times. 

At  the  opening  of  the  Supreme  Court  at  Newburgfa 
recently,  before  proceeding  to  his  regular  charge  to 
the  grand  jury,  Judge  Dykman,  in  a  few  fitting  and 
graceful  words,  evidently  dictated  by  deep  and  sin- 
cere feeling,  referred  to  the  allusions  which  had  been 
made  In  the  newspapers  In  reference  to  his  coming 
here  to  hold  the  April  Circuit,  and  spoke  of  the  pleas- 
ant relations  which  have  always  existed  between  him 
and  the  people  and  the  bar  of  Orange  county.  Judge 
Dykman  renewed  the  highly  favorable  impression 
that  he  has  always  made  upon  the  bar  and  upon  the 
public.  His  manner  toward  the  younger  members  of 
the  bar  is  especially  kind  and  reassuring,  and  he  care- 
fully avoids  any  expression  calculated  to  unnecessa- 
rily confuse  or  embarrass  them.  Some  judges  treat  the 
members  of  the  bar  as  natural  enemies,  whom  it  is 
their  mission  to  subdue  by  terror  and  insult.  Judge 
Dykman,  on  the  other  hand,  has  never  forgotten  that 
when  a  man  becomes  a  judge  he  need  not  cease  to  be  a 
gentleman.  He  treats  the  members  of  the  bar  as 
though  he  and  they  were  really,  as  they  are  in  theory, 
brethren  of  the  same  profession,  though  acting  at  the 
time  in  different  capacities,  conferring  and  counsel- 
ling together  to  arrive  at  the  exact  truth  and  right  of 
the  case.  It  will  be  remembered  that  Judge  Dykman 
some  years  ago  inaugurated  a  series  of  Special  Terms 
in  this  county  to  accommodate  the  public,  and  to  save 
parties  and  witnesses  the  expense  of  travelling  to 
other  counties  in  the  district  to  try  their  equity  cases, 
was  the  first  judge  in  the  district  to  give  Orange 
county  the  accommodation  it  needed,  and  be  contin- 
ued to  do  so  until  the  election  of  Judge  Brown.  In 
connection  with  this  subject  it  is  not  amiss  to  say 
that  the  reason  why  the  judges  who  come  from 
other  parts  of  the  district  find  the  Circuit  calendars 
so  small  and  the  cases  upon  them  so  insignificant  is 
that  nearly  all  of  the  cases  which  arise  in  this  county 
involving  large  interests  and  intricate  questions  of  law 
are  tried  before  Judge  Brown  at  the  Special  Terms 
held  by  him  at  Newburgh.  It  Is  the  supreme  test  of 
a  judge's  purity,  impartiality,  independence  and  abil- 
ity, when  the  members  of  the  bar  of  the  county  in 
which  he  has  always  lived  not  only  unite  in  trying  be- 
fore him  the  cases  properly  triable  before  the  court, 
but  go  further,  and  prefer  to  take  his  judgment  as 
final  in  cases  which  are  triable  before  a  jury.  The 
people  of  Orange  county  take  a  just  pride  in  the  re- 
flection that  they  have  contributed  to  the  bench  of 
the  Supreme  Court  of  the  State  a  judge  of  whom  no 
higher  praise  can  be  spoken  than  that  he  perpetuates 
and  keeps  fresh  the  memory  of  his  distinguished 
father.— MickUetotcti  Daily  Argu$. 
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The  Albany  Law  Journal. 


Albany,  April  28,  1888. 


CURRENT  TOPICS. 

THERE  is  an  unmifltakable  tendency  of  late  years 
on  the  part  of  Legislatures  and  courts  to  ex- 
tend the  doctrine  of  police  intervention  for  the  pro- 
tection of  the  citizen.  Its  latest  expression  is  in 
the  recent  decision  of  the  United  States  Supreme 
Court  upholding  the  constitutionality  of  the  Penn- 
sylvania oleomargarine  law,  which  substantially  de- 
nies to  the  citizen  the  privilege  of  a  cheap  substi- 
tute for  butter,  although  honestly  and  openly  sold. 
This  decision  is  hailed  by  some  of  the  southern 
newspapers  as  a  recognition  of  the  doctrine  of 
'*  State  rights.'*  In  one  sense  it  is  so,  but  not  in 
the  sense  generally  attached  to  that  expression.  It 
is  undoubtedly  a  recognition  of  the  doctrine  that 
the  State  police  power  may  declare  what  the  citizen 
may  and  may  not  sell  and  eat  for  the  purpose  of 
butter,  but  it  does  not  recognize  any  right  of  the 
State  to  legislate  in  conflict  with  the  Federal  Con- 
stitution. To  the  same  effect  would  be  a  decision 
holding  that  the  States  may  each  make  their  own 
laws  of  marriage,  but  such  a  decision  could  not 
reasonably  be  hailed  as  a  recognition  of  the  familiar 
doctrine  of  **  State  rights."  It  may  be  that  the 
States  have  no  intrinsic  right  to  make  a  law  that  a 
man  shall  not  eat  oleomargarine  instead  of  butter, 
nor  marry  a  person  of  another  race,  but  still  the 
Federal  Constitution  may  give  no  right  to  interfere 
with  it.  The  same  doctrine  which  upholds  ^the 
Pennsylvania  oleomargarine  law  must  uphold  the 
opposite  construction  by  our  Court  of  Appeals  of 
the  oleomargarine  law  of  this  State  in  the  Arens- 
herg  case.  Our  State  has  a  right  to  take  that  oppo- 
site view,  pace  Judge  Earl,  who  as  a  citizen  of  the 
greatest  butter-producing  county  of  the  State,  nat- 
urally believes  in  the  right  of  the  Legislature  to 
deny  oleomargarine  to  the  people.  We  think  the 
Pennsylvania  doctrine  manifestly  unsound.  We  be- 
lieve in  the  constitutional  right  of  the  citizen  to 
have  a  cheap  substitute  for  butter,  provided  it  is 
not  obviously  deleterious  and  is  openly  sold  as  a 
substitute.  We  see  no  reason  why  the  consumer 
should  be  compelled  to  pay  a  farmer  forty  cents 
for  butter  when  he  can  get  a  satisfactory  substi- 
tute for  twenty.  We  hope  the  Pennsylvania  doc- 
trine will  never  prevail  in  this  State,  and  judging 
from  the  recent  leaning  of  our  courts  in  the  cigar- 
tenement-house  and  tea-adulteration  cases,  we  infer 
that  it  is  not  likely  to  be  adopted  here.  We  are 
not  a  **  personally  conducted  "  people,  and  will  not 
tamely  submit  to  such  petty  and  tyrannical  inter- 
ference, under  the  pretense  of  paternal  tenderness, 
for  the  emolument  of  a  class  of  producers.  The 
most  ridiculous  instance  of  such  sumptuary  laws  is 
the  recent  penal  statute  of  our  State  providing  that 
no  person  offering  food  for  sale  shall  offer  to  give 
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away  any  thing  as  an  inducement  to  buy  it;  for 
example,  one  offering  tea  for  sale  shall  not  offer  to 
throw  in  a  cup  and  saucer.  This  statute  was  en- 
acted in  the  interest  of  a  few  tea  dealers  and  mo- 
nopolists. The  question  of  its  constitutionality  is 
now  pending  before  the  Court  of  Appeals,  and  we 
have  no  doubt  that  they  will  pronounce  the  law  in- 
valid. It  is  easy  to  see  that-  such  a  transaction  is 
simply  a  sale  of  the  tea  and  a  cup  and  saucer,  and 
that  if  one  can  afford  to  do  this  his  neighbor  can 
afford  to  sell  the  tea  cheaper  without  the  cup  and 
saucer.  Such  pretenses  of  tenderness  for  the  pub- 
lic health  are  too  shallow  for  acceptance.  We  do 
not  need  to  be  told  what  we  shall  eat,  or  what  we 
shall  drink,  or  wherewithal  we  shall  be  clothed. 
We  may  not  be  compelled  to  buy  silk  underwear 
because  woolen  may  scratch  our  skin. 


In  our  review  of  Lord  Justice  Bowen's  transla- 
tion of  the  **JEneid,"an  error  of  the  transcriber 
from  the  book  has  led  to  an  undeserved  reflection 
against  the  translator's  accuracy.  The  London  Law 
Journal  says:  *' A  reliance  on  the  literal  accuracy 
of  our  contemporary,  the  Albakt  Law  Joubnal, 
or  its  own  too  great  confidence  in  the  fact  that  a 
reporter  is  necessarily  exact,  has  made  these  col- 
umns guilty  of  reproducing  a  misquotation  of  Lord 
Justice  Bowen  in  the  paragraph  headed  *  Virgil 
through  Coke's  Glasses '  the  week  before  last.  The 
lord  justice  did  not  write  'slumbering  eye*  for 
vigilei  oeuli,  but  *unslumbering  eye,'  which  phrase 
has  been  so  strangely  reversed.  The  object  of  the 
quotation  was  the  amusement  to  be  extracted  out 
of  Mr.  Edwin  F.  Palmer's  lawyerlike  insistence  that 
Lord  Justice  Bowen  should  take  his  Virgil  from 
Coke ;  but  our  learned  reviewer  of  the  week  before 
last  writes  that  Virgil's  expression  is  a  paraphrase 
of  Homer's '  Iliad '  iv.  448,  Ovpavoo  kdrifptU  ^clptf, 
which  Liddell  and  Scott  render,  *  she  lifts  up  her 
head  to  heaven.'  In  the  description  of  Fame,  the 
antithesis  to  earth  is  heaven,  not  the  clouds,  and  if 
Homer  makes  Fame  'lift  up  her  head  to  heaven,' 
Virgil  expresses  Homer's  fancy  by  *  inter  nvbUa 
eondUy  and  Lord  Justice  Bowen  by  '  with  her  fore- 
head touches  the  heaven.' "  The  translator  did 
write  ''unslumbering  eye,"  and  the  fault  was  ours. 
But  we  think  that  a  literal  rendering  of  ' '  inter  nvbHa 
eondit^^  would  be  more  expressive  than  **with  her 
forehead  touches  the  heaven,"  because  the  former 
not  only  points  the  height  of  stature  but  calls  at- 
tention to  the  vagueness  of  a  figure  whose  head  is 
hid  in  the  clouds.  It  is  hardly  necessary  to  say  that 
neither  Lord  Justice  Bowen  nor  we  wrote  **  Aleris" 
for  ** Alexis."  We  regret  missing  the  article  on 
"Virgil  through  Coke's  Glassea"  Such  mistakes 
emphasize  the  danger  in  dealing  with  rumor. 


Our  readers  may  add  to  the  list  of  cases  of  con- 
tracts avoided  for  "spiritual"  fraud, •(7onfu>r  v. 
Stanley,  72  Cal.  550.  It  strongly  resembles  the 
New  York  case,  as  the  contract  was  for  a  marriage 
and  the  gift  of  property  —  a  case  of  Cupid  and 
cupidity.  Digitized  by  Google 
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The  current  number  of  the  Harvard  Law  Eeview 
—  decidedly  the  ablest  college  periodical  ever  pub- 
lished in  this  country — gives  an  excellent  article 
on  **The  Principle  of  Lumley  v.  Oye,  and  its  Appli- 
cation," by  William  Schofield.  The  doctrine  of 
that  celebrated  case  was  that  an  action  lies  against 
A.  for  maliciously  inducing  B.,  an  actor,  to  break 
his  contract  to  act  for  C,  a  theatrical  manager. 
The  latest  attempted  application  of  this  doctrine 
was  in  a  case  which  will  be  peculiarly  interesting 
to  lawyers,  j^wor  v.  Bolgiano,  67  Md.  190,  an  ac- 
tion by  a  lawyer  against  a  stockholder  of  a  corpo- 
ration for  maliciously  inducing  one  who  sued  the 
corporation  for  damages  to  compromise  the  action, 
and  thus  deprive  the  lawyer  of  the  benefit  of  a  con- 
tract which  he  had  with  the  plaintiff  for  a  contin- 
gent fee.  The  majority  of  the  court  held  that  the 
evidence  failed  to  sustain  the  allegations,  but  Bryan 
and  Yellott,  JJ.,  dissented  in  learned  opinions, 
urging  the  application  of  the  doctrine  of  Lumley  v. 
Oye.  A  recent  number  of  the  Harvard  had  an  ad- 
mirable article  on  Henry  George's  theories,  by  Paul 
Ransom  of  Buffalo. —  In  the  April  number  of 
the  Columbia  Law  Times  is  a  list  of  **  Fifty  Lead- 
ing Law  Books'*  recommended  to  students  by 
Prof.  D wight,  some  notes  of  which  sound  like  a 
voice  from  the  tombs.  Why  should  the  learned 
professor  recommend  the  obsolete  Reeves  on  Domes- 
tic Relations,  when  Schouler's  modem  work  is  at- 
tainable? Or  Angell  on  Statute  of  Limitations, 
when  there  is  Wood?  Or  Angell  and  Ames  on 
Corporations,  when  there  is  Field?  Or  Sedgwick 
on  Damages,  when  there  is  Sutherland?  (The  excel- 
lent text  of  Sedgwick  has  been  overgrown  by  the 
notes,  and  should  be  rewritten.)  Why  Pollock 
and  Addison  on  Contracts,  and  not  Parsons?  Why 
Redfield  on  Railways,  when  there  is  Wood?  Why 
both  Phillips  and  May  on  Insurance?  (The  latter  is 
the  best  of  all.)  Why  both  Lindley  and  Parsons  on 
Partnership ?  Why  both  Perry  and  Lewin  on  Trusts? 
Why  Taylor  on  Evidence,  and  not  Greenleaf  ?  And 
why  no  work  on  Carriers,  when  there  is  the  unri- 
valled Hutchinson?  If  the  Columbia  must  use  the 
abominable  **  co-temporary,"  at  least  let  it  elimi- 
nate the  hyphen. 

It  is  a  mortifying  reflection  that  our  late  chief 
justice,  after  so  many  years  spent  in  the  public  ser- 
vice, should  have  left  no  property  for  his  family  to 
speak  of.  He  maintained  the  dignity  of  his  high 
office  in  a  modest  way;  nobody  could  accuse  him 
of  extravagance;  but  the  capital  is  an  expensive 
place,  and  no  man  in  public  life  with  a  family  can 
lay  up  any  thing  on  |10,000  a  year.  Mr.  Waite 
could  have  made  more  money  and  lived  more 
cheaply  elsewhere.  We  heartily  approve  the  bill 
before  Congress  providing  |5,000  a  year  for  his 
widow  for  her  life.  This  is  not  generous;  it  is 
nothing  more  than  decent.  The  salaries  of  that 
bench  should  be  increased  to  $25,000  for  the  chief 
and  120,000  for  each  of  the  associates.  Our  Court 
of  Appeals  judges  now  get  |12,000,  and  the  Su- 
preme Court  justices  in  the  city  of  New  York  get 


$15,000.  Even  a  police  justice  in  that  city  gets  al- 
most as  much  as  a  justice  of  the  Supreme  Court  of 
the  United  States  I  ' 

A  correspondent  writes  us:  ''Allow  me  to  thank 
you  very  sincerely  for  many  pleasant  as  well  as  in- 
structive hours  spent  over  the  pages  of  the  AisAirr 
Law  Joubkal,  which  has  in  my  humble  eyes  but 
one  fault  —  if  you  will  permit  me  so  to  express  it — 
viz. :  A  decided  if  not  an  avowed  intention  to  make 
the  bar  of  this  State  accept  the  Field  Code,  if  for 
no  other  reason,  in  order  to  rid  the  pages  of  the 
most  charming  periodical  that  they  know,  of  the 
tiresome  controversy.*'  Now  this  shows  how  peo- 
ple will  differ  —  we  thought  our  advocacy  of  a  code 
was  our  greatest  virtue.  This  is  the  first  expostu- 
lation we  have  ever  received  on  the  subject.  We 
fear  that  our  brother  entertains  the  City  Bar  Asso- 
ciation notion  that  laws  should  be  made  exclusively 
for  the  convenience,  pleasure  and  profit  of  the  law- 
yers of  the  city  of  New  York,  their  successors  and 
assigns.  Now  we  never  bet,  but  we  are  going  to 
make  our  brother  a  one-sided  offer  in  good  faith 
and  good  nature.  We  don't  believe  he  ever  read 
the  Field  Code,  but  if  he  will  assure  us  that  he  has 
read  it  through  as  it  now  stands,  which  is  just  as  it 
was  a  year  ago,  we  will  gladly  send  him  this  jour- 
nal for  one  year  for  nothing,  and  publicly  acknowl- 
edge that  we  have  at  last  found  an  opponent  of  the 
Code  who  has  read  it. 


A  bill  is  pending  in  our  Legislature  to  prohibit 
attorneys  from  advertising  for  divorce  business. 
We  have  not  seen  the  bill,  but  the  idea  is  perfectly 
proper.  An  attorney  who  would  do  such  a  thing 
could  only  do  it  from  base  motives,  and  should  be 
criminally  punished  and  disbarred.  Such  a  prohi- 
bition would  be  especially  commendable  in  this 
State,  where  adultery  is  the  only  cause  for  absolute 
divorce,  and  where  necessarily  the  defendant  is 
gravely  stigmatized  if  a  man,  and  ruined  if  a 
woman.  The  argument  that  such  a  restriction 
would  be  an  unconstitutional  interference  with  the 
liberty  of  the  citizen  may  satisfactorily  be  answered 
by  the  refiection  that  attorneys  are  ofiicers  of  the 
court,  and  only  exercise  their  special  privileges  by 
the  authority  of  the  State,  and  consequently  are 
amenable  to  police  regulation.  They  are  constantly 
subjected  to  such  regulation  in  respect  to  admis- 
sion, and  may  even  be  required  to  pay  a  license 
fee. 

NOTES  OF  CASES.     • 

IN  WUUami  v.  Pullman's  Palace  Car  Co.^  Louisi- 
ana Supreme  Court,  Feb.  18,  1888,  it  was  held 
that  the  obligation  of  a  sleeping-car  company  for 
injury  to  a  stranger  who  ent<^rs  the  car  for  the  pur- 
pose of  asking  the  privilege  of  washing  his  hands, 
and  is  there  wantonly  and  without  provocation  as- 
saulted and  beaten  by  the  porter  of  a  car,  is  not 
governed  by  the  principles  regulating  the  lifibility 
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of  common  carriers,  under  the  contract  of  carriage, 
for  like  assaults  committed  by  servants  on  their 
passengers.  The  court  said :  * '  The  evidence  in  this 
case  establishes  that  the  porters  employed  in  de- 
fendant's service  are  mere  menials,  employed  to 
clean  up  the  car  and  keep  it  in  order,  and  to  wait 
upon  the  passengers;  having  no  police  authority 
whatever,  and  no  connection  with  the  enforcement 
of  the  rules  of  the  service,  except  to  report  viola- 
tions of  them  to  the  conductor.  Any  thing  more 
completely  outside  of  *  the  functions  in  which  he 
was  employed  *  than  the  assault  committed  on  the 
plaintiff  could  hardly  be  conceived.  If  it  had  been 
his  duty  forcibly  to  prevent  the  plaintiff  from  en- 
tering the  car,  or  to  put  him  out  at  all,  and  in  per- 
forming this  duty  he  had  used  wanton  and  needless 
violence,  inflicting  injury,  defendant  might  have 
been  responsible.  But  he  had  no  such  duty  or  au- 
thority. We  do  not  lose  sight  of  the  fact  that 
plaintiff  was  not  a  trespasser,  but  had  a  right  to 
enter  the  car  for  the  purpose  of  asking  permission 
to  wash  his  hands,  or  of  trying  to  hire  the  privi- 
lege, and  that  in  addressing  the  porter  he  was  deal- 
ing with  him  as  a  servant  of  the  company.  This 
emphasizes  the  outrage  to  which  he  was  subjected, 
but  would  be  a  dangerous  ground  for  holding  the 
employer  responsible.  A  person  has  the  right  to 
enter  a  bank  for  the  purpose  of  collecting  a  check 
and  to  present  it  to  the  paying  teller  for  payment ; 
but  if  on  such  presentation  the  teller  should  leap 
over  the  counter  and  knock  him  down,  surely  such 
an  act  would  not  subject  the  bank  to  liability.  So 
one  may  lawfully  enter  a  store  and  deal  with  any 
clerk  with  reference  to  the  purchase  of  goods,  but 
if  on  some  dispute  the  clerk  should  commit  assault 
and  battery  upon  him,  the  merchant  would  not  be 
responsible  therefor.  Or  if  one  on  lawful  busi- 
ness should  knock  at  the  door  of  any  private  house, 
and  on  asking  the  servant  who  answered  the  call 
for  permission  to  see  the  master,  the  servant  should 
assault  and  beat  him,  would  the  master  be  respon- 
sible? Clearly  in  all  such  cases  the  lawfulness  of 
the  party's  conduct,  and  the  fact  that  the  injury 
was  received  while  he  was  properly  dealing  with 
the  servant  as  a  servant,  would  not  suffice  to  bind 
the  master,  unless  the  latter  had  expressly  or  im- 
pliedly authorized  the  act,  or  had  been  guilty  of 
some  fault  in  knowingly  employing  so  dangerous  a 
servant.  We  cannot  distinguish  this  case  from  the 
ones  above  indicated.  The  evidence  exonerates 
the  defendant  from  any  fault  in  the  employment  of 
Wiley  as  a  porter.  He  had  been  in  the  employ- 
ment for  three  years,  and  during  all  that  time  had 
borne  a  good  character  for  sobriety,  amiability  and 
politeness.  A  case  quite  similar  to  this  is  found  in 
our  own  reports,  where  the  lock-keeper  of  a  canal, 
whose  duties  were  to  keep  the  locks,  to  open  and 
close  them,  and  to  collect  the  tolls,  assaulted  and 
eruelly  beat  an  oyster  trader,  under  the  pretext  that 
he  had  not  paid  his  toll,  and  the  canal  company 
was  sued  for  these  tortious  acts;  but  this  court  re- 
jected the  demand,  saying:  'When  an  agent,  losing 
sight  of  the  object  for  which  he  is  employed,  com- 


mits wrong  and  causes  damage,  the  principal  is  no 
more  answerable  for  them  than  any  stranger.  As 
to  such  wrongs  the  agent  must  be  considered  as 
acting  of  his  own  will,  and  not  in  the  course  of  his 
employment,  or  under  any  implied  authority  of  his 
principal.*  TFor©  v.  Barataria,  16  La.  169.  In  an- 
other case  it  was  said :  *  The  rule  seems  to  be  that 
when  the  agent,  acting  in  the  capacity  bestowed 
upon  him  by  the  corporation,  and  in  the  discharge 
of  some  duty  or  employment  directed  by  the  em- 
ployer or  incidental  to  his  situation,  does  an  act 
that  causes  damage,  the  corporation  is  responsible ; 
but  where  the  agent  does  any  act  of  his  own  free 
will,  without  reference  to  his  functions  as  a  corpor- 
ate agent,  the  corporation  is  not  responsible.'  For 
example,  if  a  person  should  go  into  a  banking* 
house  or  an  insurance  office,  and  there  get  into 
difficulty  or  dispute  in  relation  to  business  of  the 
corporation  with  an  agent  or  officer,  and  an  assault 
and  battery  should  ensue,  we  suppose  it  would  not 
be  seriously  contended  that  the  bank  was  answera- 
ble in  damages,  unless  there  was  some  express  rec- 
ognition of  the  act.  Etting  v.  Banh^  7  Rob.  (La.) 
459;  Dyer  v.  Bieley^  28  La.  Ann.  6;  Pierce  Railr. 
279;  Field  Corp.,  %%  524,  628;  Isaacs  ▼.  Bailroad 
Co,,  47  N.  Y.  122;  Bailroad  Co.  v.  Bawrn^  25  Ind. 
72;  Bailroad  Co.  v.  Harrison^  48  Miss.  112;  Flower 
V.  Bailroad  Co.^  69  Penn.  St.  210.  Under  these 
views,  while  we  share  plaintiff's  indignation  at  the 
outrage  conmiitted  on  him,  we  cannot  fix  the  duty 
of  reparation  on  the  innocent  defendant,  upon 
whom  it  is  not  imposed  by  the  letter  or  spirit  of 
the  law."  The  Isaacs  case  above  cited  has  been 
overruled. 

In  Nelson  v.  Johnson,  Minnesota  Supreme  Court, 
March  5,  1888,  the  defendant,  upon  selling  out  his 
business  and  stock  in  trade,  agreed  with  the  plain- 
tiffs, upon  sufficient  consideration,  not  to  engage  in 
£he  same  business  at  the  same  place  again,  either 
directly  or  indirectly,  for  five  years,  and  stipulated 
large  damages  in  case  of  a  breach  of  the  contract. 
Held,  that  such  a  contract  is  not  to  be  extended,  by 
construction,  beyond  the  fair  and  natural  import  of 
the  language  used,  and  in  this  instance  did  not  ex- 
tend to  isolated  acts  or  occasional  services  in  good 
faith  rendered  for  the  accommodation  of  another 
dealer  by  defendant,  nor  to  employment  in  some 
subordinate  capacity  not  affecting  the  management 
of  the  business  or  influencing  custom,  but  did  pro- 
hibit him  from  engaging  in  business  with  another, 
or  in  his  name  or  for  him,  in  any  such  capacity 
(whether  foreman,  salesman  or  manager)  as  would 
result  in  the  mischief  which  it  was  the  plain  pur- 
pose of  this  agreement  to  prevent.  The  court  said : 
"The  words  '  directly  or  indirectly '  emphasize  the 
agreement,  and  permit  no  evasion  of  its  purpose 
and  object.  To  engage  his  services  to  or  in  assist- 
ing a  rival  dealer  in  the  same  business,  to  solicit 
and  make  sales  and  to  influence  buyers  in  that  mar- 
ket, including  his  old  customers,  would  we  think 
be  fairly  within  the  terms  of  the  contract.  But  it 
refers  to  engaging  in  business;  iirdoes  not  extend 
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merely  to  isolated  acts  which  might  tend  to  inter- 
fere with  the  plaintiffs  business,  or  to  occasional 
services  yoluntarily  rendered  for  the  convenience 
or  accommodation  of  another  in  good  faith.  Nor 
do  we  think  it  would  include  subordinate  employ- 
ment, not  affecting  the  management  or  control  of 
the  business,  or  directly  influencing  custom.  In 
Whiirhey  v.  SlayUm,  40  Me.  224,  a  covenant  not  to 
engage  in  the  business  of  iron-casting  within  cer- 
tain limits  was  held  broken  by  the  obligor's  becom- 
ing a  stockholder  in  a  corporation  carrying  on  that 
business,  or  being  employed  by  such  corporation  in 
conducting  it.  In  Finger  v.  Hahn,  42  N.  J.  Eq.  607, 
the  defendant  sold  out  his  butcher  business,  and 
agreed  '  not  to  carry  on  the  business  on  his  own  ac- 
count, or  to  operate  any  butcher  business.*  The 
evidence  showed  that  he  was  operating  a  depait- 
ment  of  the  butcher  business  in  a  grocery  store 
kept  by  another,  and  for  the  latter,  and  that  he  did 
the  buying  and  selling,  as  well  as  cut  the  meats, 
and  the  contract  was  held  broken.  In  Mewling  v. 
DMU,  19  L.  T.  (N.  8.)  408,  where  the  defendant, 
in  selling  out,  agreed  not  to  carry  on  or  be  con- 
cerned in  or  interested  in  the  business  of  a  tailor, 
held  that  the  contract  was  broken  by  working  as 
a  journeyman  for  another.  The  covenant  clearly 
embraced  the  exercise  of  his  trade  or  skill  for  an 
employer  as  well  as  for  himself.  So  in  HUl  y.  ffiU, 
66  L.  T.  (N.  8.)  769,  the  covenant  was  *not  to  en- 
gage  in,  or  be  in  any  way  concerned  or  interested 
in  the  same  business,  and  the  defendant  was  not 
permitted  to  engage  as  employee  on  a  salary.'  In 
Vineeni  v.  Mng^  18  How.  Pr.  235,  the  seller  cove- 
nanted '  not  to  exercise,  carry  on,  or  in  any  way 
pursue  his  trade  in  the  village ; '  and  in  Swing  v. 
Johnion,  84  id.  202,  the  seller  covenanted  'not 
to  in  any  manner  interfere  with  the  prosecution  of 
the  business  of  the  purchaser.'  8o  in  BouteUe  v. 
Smith,  116  Mass.  118,  the  covenant  was  '  not  to  di- 
rectly or  indirectly  engage  in  any  business,  or  to  do" 
any  act  that  shall  interfere  with  the  business  pur- 
chased.' But  it  seems  that  the  use  of  the  words 
*be  concerned  in,'  or  'interested  in,'  *  do  any  act,' 
etc.,  in  addition  to  the  terms  '  carry  on '  or  '  engage 
in,'  showed  that  the  parties  intended  to  extend  the 
contract  further  than  the  latter  terms  alone  would 
do.  The  cases  of  OHmm  v.  Wamery  45  Iowa,  106 ; 
AUen  V.  Tayhr,  39  L.  J.  Ch.  627;  and  Clarh  v. 
WaUdnBy  9  Jur.  (N.  8.)  142—  cited  by  respondents 
—  substantially  support  his  contention,  and  hold 
that  a  contract '  not  to  engage  in  or  carry  on '  the 
same  business  does  not  include  employment  in  the 
same  business  for  another  unless  the  contract  ex- 
pressly so  stipulates.  But  the  court  must  consider 
the  nature  of  the  business  which  the  party  aban- 
dons, and  agrees  not  to  undertake,  '  directly  or  in- 
directly,' and  the  natural  and  reasonable  effect  of 
the  said  employment  upon  it  in  determining  whether 
the  contract  has  been  violated  directly  or  indirectly, 
for  if  there  has  been  an  indirect  violation  or  fraudu- 
lent evasion  of  it,  resulting  in  damage,  it  could 
hardly  be  material  that  he  was  receiving  wages  in- 


stead of  profits."    See  Bowen  v.  TF^tttifl,  68  N.  H. 
147;  8.  C.  66Am.  Rep.  499. 


In  Bobbim  v.  BohtrUon^  Circuit  Court,  8.  D.  New 
York,  Jan.  19,  1888,  it  was  held  that  whether  arti- 
cles made  of  cut  steel,  steel,  brass,  copper  or  mother- 
of-pearl,  used  as  ornaments  for  belts,  dresses,  and 
sometimes  for  the  hair,  are  dutiable  as  *'  manufac- 
tured articles  not  specifically  provided  for,  com- 
posed wholly  or  in  part  of  iron,  steel,"  etc.,  or  as 
*^  jewelry  of  all  kinds,"  depends  upon  the  meaning 
attached  by  the  trade  to  the  phrase  '*  jewelry  of  all 
kinds,"  with  reference  to  which  Congress  is  pre- 
sumed to  legislate  in  the  tariff  acts.  The  court 
said:  '*  The  word  'jewelry '  is  generally  used  as  in- 
cluding articles  of  personal  adornment,  and  the 
word  further  imports  that  the  articles  are  of  value 
in  the  community  where  they  are  used.  A  belt  of 
cowry  shells,  a  necklace  of  bears'  daws,  a  head  or- 
nament of  sharks'  teeth,  though  possessing  no  value 
in  themselves,  are  esteemed  valuable  in  the  commu- 
nities where  they  are  worn ;  and  we  therefore  con- 
stantly find  them  referred  to  in  books  written  in 
the  English  lunguage  —  books  of  travel,  standard 
works,  encyclopffidias  and  scientific  dissertations 
upon  sociology  —  we  find  those  articles  described 
in  those  books  as  *  jewelry.'  The  articles  of  value 
used  for  personal  adornment  in  our  civilization  are, 
and  for  centuries  have  been,  the  precious  metals  — 
gold  and  silver,  to  which,  1  think,  platina  ia  now 
generally  added  —  and  what  are  known  as  precious 
stones  —  the  diamond,  sapphire,  ruby,  etc.  Arti- 
cles manufactured  from  those  for  the  purpose  of 
personal  adornment  are  known,  as  the  witnesses  on 
the  stand  told  you,  as  articles  of  jewelry,  and  such 
testimony  is  accordant  with  your  own  knowledge 
as  to  what  is  the  ordinary  use  of  the  term  '  jew- 
elry.' We  have  found  however  that  besides  jew- 
elry there  is  such  a  thing  as  imitation  jewelry. 
Jewelry  of  course  is  an  expensive  article,  and  as 
many  people  desire  to  wear  ornaments  without  be- 
ing able  to  pay  the  price  required  for  real  jewelry, 
the  manufacture  and  the  use  of  imitation  jewelry 
have  come  into  existence.  Now  what  is  an  imita- 
tion piece  of  jewelry?  It  need  not  necessarily  be  a 
counterfeit —  that  is,  it  need  not  be  an  exact  simu- 
lation of  a  particular  article  which  it  is  intended  to 
take  the  place  of.  If  by  a  pleasing  combination  of 
appropriate  materials,  by  an  attractive  arrangement 
of  parts,  an  article  is  produced  bearing  a  general 
resemblance  to  real  jewelry  ornaments,  and  suita- 
ble for  similar  uses,  it  may  fairly  be  called  imita^ 
tion  jewelry.  Nor  does  the  fact  that  ,the  original 
jewelry  of  which  it  is  an  imitation  has  become  ob- 
solete prevent  its  being  considered,  in  the  ordinary 
use  of  the  English  language,  as  imitation  jewelry. 
We  all  know  from  our  reading  that  three  or  four 
hundred  years  ago  articles  of  jewelry  were  used  to 
ornament  the  head-gear  and  to  ornament  the  dress. 
If  their  use  has  entirely  ceased  to-day,  that  fact 
would  not  make  articles  now  reproduced  in  imitation 
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of  them  any  the  less  imitation  jewelry  because  real 
jewelry  of  the  same  kind  is  not  now  worn.  If 
therefore  we  had  only  to  deal  with  the  ordinary  use 
of  the  terms  of  the  English  language  in  disposing  of 
this  case,  I  should  leave  no  question  to  you  for  your 
consideration.  *  ♦  *  It  matters  not  therefore  here 
what  may  be  the  ordinary  meaning  of  the  words  '  im- 
itation jewelry,'  or  the  ordinary  meaning  of  the 
words  *  jewelry  of  all  kinds,'  if  you  arrive  at  the  con- 
clusion, from  the  testimony  introduced  before  you, 
that  those  words  have  in  the  trade  and  commerce 
of  this  country  acquired  a  distinct  meaning  differ- 
ent from  their  ordinary  meaning.  If  they  have  ac- 
quired such  meaning,  and  these  goods  are  not 
within  the  scope  of  that  meaning,  then  they  cannot 
be  considered  as  jewelry,  although  were  it  not  for 
that  custom  of  trade  and  system  of  trade  nomencla- 
ture, they  might  be  bo  considered." 


RAIL WA F—  PASSENGER'S  LUQQAQE,—  DE- 
LIVERY TO  PORTER  TO  BE  PLACED  IN 
CARRIAGE^LIABTLITY  OF  COMPANY. 

HOUSE  OF  LORDS,  FRB.  14,  1888. 

Qrsat  Wbstbrn  Raii«wat  Co.  v.  Bunch. 

A  woman  arrived  at  a  station  on  the  appellants*  raUway 
forty  minutes  before  the  time  at  which  the  train  by  which 
she  intended  to  travel  was  to  start.    The  train  was  not  at 
that  time  drawn  up  in  the  station.    She  had  with  her  a 
bacT  and  two  other  articles  of  luggage,  which  were  deliv- 
ered to  a  porter  to  take  into  the  station.    She  saw  the  two 
other  articles  labelled,  and  told  the  porter  that  she 
wished  to  have  the  bag  in  the  carriage  with  her,  and 
asked  if  it  would  be  safe  if  left  with  him.    He  replied  that 
it  would  be.    There  were  notices  in  the  station  that  por- 
ters had  orders  not  to  take  charge  of  luggage,  and  that 
the  company  would  not  be  liable  for  luggage  taken  in  the 
carriages.   The  bag  was  lost  through  the  negligence  of 
the  porter. 
Held  (afOrmingthe  Judgment  of  the  court  below.  Lord  Bram- 
well  dissenting),  that  there  was  evidence  that  the  bag  was 
delivered  to  the  porter  for  the  purpose  of  transit,  and  not 
of  deposit,  and  that  the  company  were  liable  for  the  loss. 
^PHIS  was  au  appeal  from  a  judgment  of  the  Court 
1    of  Appeal  (Lord  Esher,  M.  R.,  and  Lludley,  L.  J., 
Lopes,  L.  J.,  dissenting),  reported  in  65  L.  T.  Rep. 
(N.  S.)  9;  17  Q.  B.  Div.  ZiS,  rerersiug  a  Judgment  of 
the  Divisional  Court  (Day,  J.,  and  Smith,  dissenting) 
on  appeal  from  the  County  Court. 

The  aotlcm  was  brought  by  Mr.  Buueh  and  bis  wife 
to  recover  181.,  the  value  of  a  Gladstone  bag  and  iU 
contents,  which  Mrs.  Bunch  had  intrusted  to  one  of 
the  company's  porters  at  Paddiugton  station  for  safe 
custody  while  she  went  to  meet  her  husband,  who  was 
getting  her  ticket  in  the  booking-office. 

It  appeared  that  Mrs.  Bunch  arrived  at  the  station 
at  4.290  p.  M.,  on  Christmas  eve,  1884,  having  with  her  a 
portmanteau,  a  hamper,  and  a  Gladstone  bag  belong- 
ing to  her  husband,  intending  to  go  to  Bath  by  the  6 
p.  M.  train.  As  she  alighted  from  the  cab  a  porter 
took  the  luggage  on  a  trolley,  and  she  saw  the  port- 
manteau and  hamper  labelled,  and  told  the  porter 
that  she  wished  the  Gladstone  bag  to  be  put  into  the 
can^lage  with  her,  the  train  not  being  alongside  the 
platform  at  the  time.  She  asked  the  porter  if  it  would 
be  safe  with  him.  and  he  assured  her  that  it  would, 
and  that  he  would  guard  the  luggage  and  put  It  into 
the  train.    She  then  went  away  to  the  end  of  the 


station  to  meet  her  husbaad,  who  had  come  from  the 
Moorgate  street  station  by  train,  and  was  to  travel 
with  her,  and  she  came  back  with  him  in  ten  minutes, 
he  having  taken  his  ticket  at  Moorgate  street  station 
and  her  ticket  at  Paddiugton.  It  was  then  found  that 
the  portmanteau  and  the  hamper  bad  been  placed  in 
the  luggage  van,  but  that  the  Gladstone  bag  had  dis- 
appeared. The  plaintiffs  brought  an  action  in  the 
Marylebone  County  Court,  and  bis  honor  Judge 
Stonorgave  judgment  for  the  plalntiffli  for  182.  On 
appeal  to  the  Divisional  Court,  Day,  J.,  held  that 
the  company  were  not  responsible;  Smith,  J.,  held 
that  there  was  evidence  to  support  the  finding  of  the 
County  Court  judge  that  the  porter  was  holding  the 
bag  on  behalf  of  the  company.  Smith,  J.,  as  junior 
judge,  withdrew  his  judgment,  and  Judgment  was  en- 
tered for  the  defendants,  with  leave  to  the  plain tlffi 
to  appeal.  The  Court  of  Appeal  reversed  the  decision 
of  the  Divisional  Court  and  restored  the  judgment  of 
the  County  Court  judge. 

SirH.  Jcm€$,  Q.  C.  and  R.  8^  Wright,  for  appel- 
lants. 

C.  C.  Scott^  for  respondents. 

Loud  Chamckllor  (Halstniry).  My  Lords :  The 
form  In  which  the  question  arises  for  your  lordships' 
decision  is  one  which  precludes  any  oonsideratlou  of 
the  propriety  or  impropriety  of  the  decision  of  the 
learned  County  Court  judge  as  to  any  question  of 
fact,  as  to  which  there  was  legal  evidence  before  him. 
I  must  olMcrve  that  both  the  learned  judges  In  the 
Divisional  Court  appear  to  me  to  have  treated  ques- 
tions so  conclusively  found  as  ueverth^ess  open  to 
review.  It  is  perhaps  not  surprising  that  when  ques- 
tions arise  upon  what  either  are,  or  are  assumed  to 
be,  matter  of  daily  experience,  even  a  judge  is 
tempted  to  Import  his  own  knowledge,  and  so  give  a 
color  to  facts  which  he  ought  to  treat  as  finally 
and  conclusively  decided  by  the  tribunal  to  whom 
they  have  been  remitted.  Now  In  this  case  the  facts 
have  not  been  specifically  found;  but  the  learned 
judge  has  found  a  verdict  for  the  plaiutiffi,  and  has 
stated  that  finding,  together  with  the  evidence.  If 
therefore  it  is  Impossible  to  find  a  verdict  for  the 
plaintiffs  upon  that  evidence,  the  plahitlfllB  are  enti- 
tled to  maintain  their  verdict.  It  seeme  to  me  that 
the  two  contentious  which  have  been  in  debate  before 
your  lordships  would  resolve  themselvee  into  a  ques- 
tion of  fact,  upon  which  there  might  be  a  dlfllerenoe  of 
opinion  if  the  facts  were  here  open  to  review.  Your 
lordships  in  the  first  place  have  to  ascertain,  not  from 
any  written  instrument,  nor  from  any  express  words 
of  contract,  what  were  the  contract  relations  between 
the  plaintiffi  and  the  defendants.  I  confess  I  should 
have  been  better  satisfied  if  some  evidence  directed 
to  what  was  the  practice  of  the  particular  railway 
company  had  been  before  us ;  but  In  this,  as  in  other 
parts  of  the  case,  I  must  content  myself  with  saying, 
that  If  there  was  enough  to  enable  the  learned  judge 
to  infer  what  was  the  practice,  and  from  thence  to 
Infer  what  was  the  contract,  I  am  not  at  liberty  to  re- 
view his  decision.  There  are  of  course  some  facts 
which  both  sides  have  assumed  to  be  proved,  and 
with  respect  to  which  it  would  be  mere  pedantry  to 
suggest  that  they  were  not  formally  proved.  That 
the  defendants,  for  Instance,  were  a  railway  company 
carrying  on  the  business  of  common  carriers  for  hire; 
that  the  premises  upon  which  the  plaintiffs'  luggage 
was  deposited  were  premises  belonging  to  and  in  the 
exclusive  control  of  the  defendant  company ;  that  the 
arrangement  of  the  trains,  the  bringing  of  them  to  the 
platform,  the  arrangements  by  which  the  luggage, 
whether  hand  luggage  or  van  luggage,  was  to  be  dis- 
tributed, were  all  under  the  superintendence  and^dl- 
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reotlon  of  the  defendant  oompaiiy,  are  matters  as  to 
wbioh  no  formal  evidence  Is  to  be  found  in  the  report 
of  tlie  County  Court  judge,  but  are  also  matters  as  to 
wbiob  no  one  has  or  can  suggest  and  real  doubt.  I  do 
nottbinic  tbat  any  of  your  lordships  entertain  any 
doubt  that  if  the  plaiutlflli'  luggage  were  intrusted  to 
the  porter  for  deposit  and  custody,  as  distinguished 
from  the  physical  handing  orer  for  the  purpose  of 
transit,  the  defendants  would  not  be  liable.  The 
question  really  In  debate  is  somewhat  obscured  by  the 
existence  of  the  cloak-room  system ;  and  that  system, 
I  think,  is  expressly  guarded  by  the  company  not  per- 
mitting any  of  their  servants  to  undertake  the  guar- 
dianship of  any  property  whatsoever  except  under  the 
circumstances  and  upon  the  conditions  which  the 
company  prescribes;  but  I  think  the  same  question 
would  arise,  and  should  be  decided  upon  precisely 
the  same  principles  if  the  company  had  no  cloak-room 
system,  and  gave  no  authority  to  their  servants  to  re- 
ceive luggage  at  all,  except  as  Incidentally  to  their 
contract  of  carriage.  It  is  worthy  of  remark  that 
Day,  J.,  and  Lopes,  L.  J.,  upon  an  assumed  state  of 
facts,  at  which  I  think  the  County  Court  Judge  was  at 
liberty  to  arrive,  lay  down  the  law  very  much  as  I 
should  agree  it  ought  to  be  laid  down.  Day,  J.,  says : 
**  If  a  passenger  requires  him  (the  porter)  to  delay  a 
reasonable  time,  while,  for  instance,  a  passenger 
takes  a  ticket,  he  (the  porterj  is  responsible  during  all 
reasonable  time  that  should  elapse  between  the  arri- 
val at  the  station  and  the  arrival  on  the  platform  of 
the  passenger  taking  the  ticket,  time  being  allowed 
for  the  little  journey  to  the  platform.  During  all  that 
time  be  Is  the  agent  of  the  company,  as  bailee  of  the 
luggage  which  is  intrusted  to  him.  He  is  acting  in 
the  ordinary  discharge  of  his  duty;  '*  and  Lopes,  L.J., 
says :  **  I  do  not  think  it  is  part  of  the  employment  of 
an  ordinary  porter  to  take  charge  of  luggage  beyond 
the  time  usually  or  reasonably— I  should  say  reason- 
ably necessary  for  this  transit  **— the  words  of  the 
lord  justice  '*  this  transit,'*  referring  to  the  transit  of 
the  goods  from  the  cab  or  outside  of  the  station.  The 
admissions  of  counsel  have  rendered  it  unnecessary 
to  rely  upon  mere  inference  in  this  case,  as  to  the 
question  of  whether  the  train  had  been  drawn  up  to 
the  platform  or  not,  and  we  mast  now  accept  it  as  a 
fact  that  neither  the  van  nor  the  carriages  for  the 
passengers  were  In  a  position  to  enable  the  hand  lug-* 
gage  or  the  van  luggage  to  be  placed  where  they  were 
intended  to  be  deposited  for  the  purposes  of  the  jour- 
ney. If  I  were  myself  to  be  drawing  inferences  as  to 
the  reasonableness  in  point  of  time  of  the  period  of 
plaintiiTs  arrival  before  the  departure  of  the  train  by 
which  she  intended  to  travel,  I  am  not  certain  how  I 
should  decide  that  question.  On  the  one  hand,  forty 
minutes  seems  a  loog  time  before  the  departure  of  the 
train  to  call  upon  the  servants  of  the  company  to  take 
charge  of  luggage  for  the  purpose  of  the  journey.  On 
the  other  hand,  the  fact  that  it  was  Christmas  eve, 
that  the  railway  officials  were  within  a  very  short 
time  of  the  arrival  of  the  plaintiff  issuing  tickets  for 
that  journey,  and  that  they  were  receiving  without  ob- 
jection or  demur  van  luggage,  with  respect  to  which 
it  is  not  denied  that  they  were  In  so  doing  acting  in 
pursuance  of  the  authority  conferred  on  them  by 
their  employers,  are  all  circumstances  from  which,  I 
think,  it  might  be  inferred  that  the  time  was  not  too 
long.  But  In  truth  I  am  not  entitled  to  speculate  upon 
the  matter ;  this  is  essentially  a  question  of  fact,  and 
the  learned  judge  has  in  this  instance  specifically 
found  that  the  time  of  the  intrusting  the  luggage  to 
the  porter  was  a  reasonable  and  proi)er  time  before 
the  departure  of  the  train.  It  seems  difficult  to  say 
that  with  the  evidence  before  him  to  which  I  have 
adverted,  it  was  not  open  to  him  to  arrive  at  that  con- 
oluslon.    Now  while  I  entirely  agree  that  the  doty  of 


the  porter,  as  disclosed  by  the  evidence,  is  either  to 
take  the  luggage  to  the  cloak-room.  If  intrusted  to 
him  for  the  purposes  of  deposit,  or  to  the  train  if  for 
the  purposes  of  the  journey,  I  am  at  a  loss  to  under- 
stand how  the  circumstance  that  the  train  Is  not  at 
the  platform  can  affect  the  liability  of  the  company. 
Assume  tha^  the  company  are  receiving  luggage  for 
the  purposes  of  the  journey,  and  that  they  do  so  re- 
ceive luggage  for  the  purposes  of  the  journey,  the 
presence  or  absence  of  the  train  at  the  platform  is  a 
matter  within  the  control  of  the  company,  and  not  of 
the  passenger;  and  I  cannot  understand  what  evi- 
dence there  is  In  this  case  from  which  It  could  be 
reasonably  inferred  that  the  porter  would  be  acting 
within  the  scope  of  his  authority  In  receiving  the 
plaintiffs  luggage  if  the  train  were  at  the  platform, 
and  beyond  it  If  the  train  had  not  come  up.  Doubt- 
less a  company  might  make  a  regulation  if  they 
thought  fit,  "  We  will  not  receive  luggage  for  a  train 
forty  minutes  before  it  starts;*'  they  might  say, 
'*We  will  not  receive  luggage  to  be  put  on  a  train 
which  has  not  yet  arrived  at  the  platform."  I  should 
very  much  doubt  whether  any  railway  company  has 
any  uniform  practice  as  to  the  period  of  time  which 
they  allow  to  elapse  between  the  arrival  of  the  train 
at  the  platform  and  its  departure.  It  Is  enough  how- 
ever to  say  that  In  this  case  no  evidence  of  any  such 
practice  was  given.  If  a  possible  inference  to  be  de- 
rived from  the  facts  as  proved  Is  that  what  the  porter 
did  in  this  case  was  the  ordinary  practice  of  the  com- 
pany, then  I  should  say  it  would  follow  that  the  mode 
in  which  the  company  carried  on  Its  business  was  to 
accept  the  passenger's  luggage  at  the  entrance  to  the 
station,  and  to  take  It  to  Its  intended  designation, 
whether  van  or  passenger  carriage,  at  the  option  of 
the  passenger,  and  that  during  the  period  of  what 
Lopes,  L.  J.,  describes  as  '*  this  short  transit "  it  would 
be  In  the  custody  of  the  company  for  the  purposes  of, 
and  as  part  of  the  journey.  If  the  train  were  at  the 
platform  it  would,  I  suppose,  in  ordinary  course  be 
distributed,  some  to  the  van  and  some  to  the  passen- 
ger carriage,  as  directed,  but  when  once  the  porter  baa 
received  and  accepted  It  as  luggage  to  be  received  and 
forwarded  by  the  train  about  to  start.  It  seems  to  me 
impossible  to  contend,  and  I  do  not  understand  Lopes, 
L.  J.,  or  Day,  J.,  to  contend,  that  It  is  not  in  the  ens- 
tody  of  the  company  for  the  purposes  of  the  journey. 
If  the  porter  refused  to  take  charge  of  the  luggage, 
the  company  might  be  liable  for  refusing  to  carry  ac- 
cording to  their  professed  mode  of  carriage,  but 
might  not  be  liable  for  loss  of  goods  which  they  re- 
fused to  carry ;  but  whether  the  porter  would  be  do- 
ing his  duty  in  refusing  to  take  charge  of  the  luggage 
during  the  short  transit,  or  acting  in  pursuance  of 
his  master's  orders,  is  the  very  question  In  debate. 
If  one  assumes  that  It  was  contrary  to  bis  duty,  of 
course  the  company  would  not  be  liable ;  If  It  was  his 
duty  the  company  would  be  liable.  But  why  am  I  to 
assume  upon  the  facts  here  pat  in  proof  that 
the  porter  was  acting  contrary  to  his  duty,  and  In 
hopes  of  personal  gain  to  himself,  undertaking  a 
course  of  business  not  imposed  upon  him  by  the  oi^ 
ders  of  the  railway  company  7  I  confess  for  myself,  I 
should  draw  the  same  Inference  that  was  drawn  by 
the  (bounty  Court  judge ;  but  what  the  defendants, 
in  order  to  succeed,  must  establish,  is  that  the 
County  Court  judge  could  not  by  law  have  drawn 
such  an  inference.  It  Is  suggested  that  Mrs.  Bunch's 
phrase.  In  asking  the  porter  whether  her  bag  would 
be  safe,  exhibited  a  consciousness  that  she  was  asking 
a  favor,  and  not  insisting  on  her  rights  as  a  passen- 
ger. I  admit  that  the  word  "  it  *'  grammatically,  as 
the  evidence  Is  reported  to  us,  appears  to  refer  to  the 
bag,  bat  I  think  what  Mrs.  Bunch  meant  was  the  lug- 
gage, both  van  and  band  luggage,y6pon  the  trolley. 
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Bot  whatever  Mrs.  Bouoh  meant,  I  think  she  might 
have  asked  with  eqaal  force  whether  the  train  would 
arrive  safely  at  its  destiuatiOD,  aud  I  do  not  thiuk 
either  her  qaestion  or  the  porter's  replj  woald  have 
affected  the  contract  relations  of  the  parties.  The 
tmtb  is,  that  in  the  conduct  of  business  more  con- 
tracts are  made  by  the  understood  course  of  business 
than  are  ever  reduced  into  writing,  or  even  into  spo- 
ken words  at  all ;  and  I  think  that  when  people  hold 
themselves  out  as  carriers  and  receive  luggage  at  a 
place  regularly  appointed  to  receive  luggage  for  the 
purposes  of  a  Journey,  they  must  be  understood  to 
receive  it  as  carriers,  unless  they  give  notice  to  the 
persons  from  whom  they  receive  It  that  they  receive 
it  in  some  other  capacity.  It  may  be  said  that  I  ought 
not  to  disregard  the  existence  of  the  cloak-room  sys- 
tem, and  that  the  receipt  by  the  company's  servants 
is  susceptible  of  two  Interpretations.  I  admit  that  this 
is  so,  but  in  this  case  Mrs.  Bunch  at  once  informed  the 
porter  that  the  portmanteau  and  the  hamper,  as  well  as 
the  Gladstone  bag,  were  to  be  put  into  the  train ;  and  I 
agree  with  Lindley,  L.  J.,  that  the  company's  notices 
and  directions  to  their  servants  are  Intended  to  ap- 
ply, and  upon  their  true  construction  do  apply,  to 
Iqkkoso  received  for  purposes  of  deposit,  and  not  for 
purposes  of  transit,  aud  it  is  upon  this  part  of  the 
case  that  I  think  the  finding  of  the  learned  judge  is 
conclusive  against  the  defendants  when  he  finds  that 
the  time  of  intrusting  the  luggage  to  the  porter  was  a 
reasonable  and  proper  time  before  the  departure  of 
the  train.  If  once  that  proposition  is  accepted  as  con- 
clusively found,  it  seems  to  me  that  the  law  that 
would  be  laid  down  by  the  minority  of  the  Court  of 
Appeal  would  amount  to  this:  that  a  passenger  bring- 
ing his  luggage  for  carriage  a  reasonable  aud  proper 
time  before  the  departure  of  the  train  by  which  the 
luggage  Is  to  be  carried,  can  enforce  no  liability  upon 
the  company  in  respect  of  his  luggage  unless  It  Is 
placed  in  the  cloak-room  as  a  preliminary  to  the  tran- 
sit, and  a  receipt  given  for  the  same.  Aud  even  this 
inadequately  represents  the  difficulty  of  the  conten- 
tion, since  it  is  obvious  from  the  notices  put  in  evi- 
dence, that  the  cloak-rook  tickets  and  receipt  import 
that  the  passenger  who  has  deposited  his  luggage  in 
the  cloak-room  is  expected  to  get  it  out  again  from 
the  same  cloak-room,  and  if  he  wishes  to  travel  he 
must  again  commit  it  to  the  custody  of  the  company 
after  he  has  so  taken  it  out.  It  would  seem  therefore 
to  involve  this  proposition,  that  for  parcels  carried  In 
the  passenger  carriages  the  railway  company  never 
can  be  liable  at  all.  I  do  not  know  that  it  Is  abso- 
lutely necessary  in  this  case  to  determine  what  is  the 
exact  contract  between  the  company  aud  the  passen- 
gers, since  the  learned  judge  has  found  negligence 
against  the  company,  and  I  do  not  understand  that 
there  is  any  difference  of  opinion  among  us,  that  if 
there  was  any  contract  to  take  care  of  the  bag,  there 
is  sufficient  evidence  of  negligence.  But  I  must  ex- 
press my  opinion  that  the  views  expressed^  by  Lord 
Truro,  Jervis,  C.  J.,  WiUiams,  Crowder,  WiUes,  Keat- 
ing and  Montague  Smith,  JJ.,  do  not  appear  to  have 
had  sufficient  weight  given  to  them  (see  Richards  v. 
London,  Brighton  A  South  Coast  Ry.  Co.,  7  C.  B.  889; 
TaUey  v.  Great  WesUm  Ry,  Co.,  L.  R.,  6  C.  F.  i4; 
Butcher  v.  South-Western  Ry,  Co.,  16  id.  18)  by  the 
judgment  of  the  Court  of  Appeal  in  Bergheim  v. 
Great  Eastern  Ry,  Co,,  88  L.  T.  Rep.  (N.  S.)  100;  8  C. 
P.  Div.  221.  All  these  learned  judges  appear  to  me 
to  adopt  the  view  that  a  railway  company,  in  accept- 
ing a  passenger's  luggage  for  carriage  in  a  passenger 
train,  and  In  the  carriage  with  the  passenger  himself, 
do  enter  into  a  contract  as  common  carriers,  modified 
only  to  the  extent  that  if  loss  happens  by  reason  of 
want  of  care  of  the  passenger  himself,  who  has  taken 
within  his  own  immediate  control  the  goods  which 


are  lost,  their  contract  as  insurers  does  not  apply  to 
loss  occasioned  by  the  passenger's  own  default.  In 
Bergheim  v.  Chreat  Eastern  Ry.  Co.,  ubi  supra,  the 
Court  of  Appeal,  commenting  upon  the  case  of  TaUey 
v.  Great  Western  Ry.  Co.,  do  not,  I  think,  quite  accu- 
rately represent  the  judgment  of  the  Court  of  Com- 
mon Pleas.  In  TaUey  r.  Great  Western  Ry,  Co.  the 
judgment  expressly  assumes  the  general  liability  of 
the  company  as  common  carriers,  but  that  the  general 
liability  was  modified  by  the  implied  condition  that 
the  passenger  should  use  reasonable  care,  the  fact  be- 
ing that  the  loss  was  caused  by  his  neglect  to  do  so, 
and  would  not  have  happened  without  such  negli- 
gence. The  negligence  in  question  was  leaving  his 
portmanteau  In  a  carriage  unprotected  by  bis  pres- 
ence; it  was  found  at  the  end  of  a  journey  cut  open, 
and  its  contents  rified,  in  a  carriage  which  he  bad 
originally  travelled  in  as  far  as  Swindon,  but  which 
he  had  negligently  omitted  to  re-enter  upon  leaving 
the  refreshment  room  at  that  station.  It  is  obvious 
that  if  the  court  were  right  that  the  general  liability 
of  the  company  was  modified  by  the  undertaking  of 
the  passenger  to  look  after  his  own  luggage  while  it 
was  in  the  passenger  carriage,  he  had  omitted  that 
duty.  But  suppose  the  loss  had  happened  by  reason 
of  some  circumstance  which  would  have  been  no 
breach  of  that  modifying  stipulation,  could  it  have 
been  contended  that  the  company  were  not  responsi- 
ble as  common  carriers  because  they  were  carrying 
for  hire  in  one  part  of  the  train  aud  not  in  another? 
If  the  view  thus  assumed  Is  the  correct  view  of  the 
law,  aud  I  think  it  is,  the  moment  the  porters  re- 
ceived Mrs.  Bunch's  luggage,  whether  van  or  hand 
luggage,  they  received  for  carriage  to  Bath  all  the 
luggage  of  the  passengers ;  they  received  the  van  lug- 
gage to  be  put  into  the  van,  they  received  the  hand 
luggage  to  be  put  into  the  passenger  carriage ;  and  I 
think  the  learned  judge  was  entitled  to  infer  that 
their  practice,  aud  therefore  their  contract.  In  receiv- 
ing hand  luggage,was  to  put  it  into  the  passenger  car- 
riage, or  if  the  railway  company  did  not  then  bring  up 
the  train  to  the  platform,  to  take  care  of  it  until  the 
carriage  was  drawn  up,  and  in  a  position  to  receive  the 
hand  luggage,  which  in  my  view  the  porter,  as  the  agent 
of  the  railway  company,  had  accepted  and  received 
for  that  purpose.  For  these  reasons  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  was  right, 
and  I  move  your  lordships  that  the  judgment  be  af- 
firmed, and  that  this  appeal  be  dismissed,  with  costs. 

Lord  Watson.  My  Lords:  This  appeal  brings  up 
for  consideration  the  decision  of  a  County  Court 
judge,  which  the  higher  courts  and  this  House  have 
no  jurisdiction  to  review,  except  In  so  far  as  it  In- 
volves principles  of  law.  It  is  impeached  upon  the 
ground  mainly,  that  there  was  no  evidence  before  the 
learned  judge  from  which  it  could  be  reasonably  in- 
ferred that  at  the  time  when  it  disappeared  the  re- 
spondent's Gladstone  bag  had  been  delivered  to  and 
was  in  the  possession  of  the  appellant  company  for  the 
purpose  of  carriage.  The  evidence,  it  is  said,  points 
to  and  only  warrants  the  conclusion  that  the  bag  was 
In  the  custody  of  a  railway  porter  as  bailee  for  the  re- 
spondents. In  Butcher  v.  London  Sc  South- Western 
Ry.  Co.„  16  C.  B.  18,  Jervis,  C.  J.,  observed  in  reference 
to  luggage  which  had  been  conveyed  in  the  same  car- 
riage with  Its  owner,  **  that  though  not  in  express 
terms  engrafted  into  It,  it  Is  a  part  of  the  contract  of 
a  railway  company  with  its  passengers  that  their  lug- 
gage shall  be  delivered  at  the  end  of  the  journey  by 
the  porters  or  servants  of  the  company  into  the  car- 
riages or  other  means  of  conveyance  of  the  passengers 
from  the  station."  What  was  thus  said  of  the  ter- 
mination applies  equally  to  the  commencement  of  a 
railway  journey.  In  the  ordinary  course  of  business 
I  a  passenger's  luggage  Ib. received  ^  the  entrance  to 
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thettatlou  by  the  servauts  of  the  compauy,  aud  it  by 
them  oouTeyed  either  to  the  van  or  to  the  carriage  in 
which  he  inteudt  to  travel.  I  do  not  mean  to  lay  that 
raiiway  companies  are  under  any  statutory  or  other 
obligation  to  provide  that  accommodation ;  but  they 
find  it  for  their  interest  to  do  so;  and  in  talcing  charge 
of  luggage  for  these  purposes  their  servants  act  within 
the  scope  of  their  implied  authority.  Their  duty  is, 
according  to  prevailing  usage,  limited  to  the  trans- 
port of  passenger  luggage  from  the  vehicle  which 
brings  it  to  the  station  to  a  train  which  is  about  to 
start,  and  does  not  extend  to  their  taking  charge  of 
luggage  which  cannot,  in  any  reasonable  sense,  be 
considered  as  in  actual  course  of  transit.  It  may  be 
that  railway  porters  do  sometimes  undertake  the 
charge  of  luggage  which  is  merely  intended  for  future 
transit;  when  they  do  so  they  exceed  the  limits  of 
their  implied  authority,  aud  in  that  case  their  posses- 
sion cannot  be  regarded  as  the  possession  of  their  em- 
ployers. If  the  respondents  had  gone  to  Paddington 
station  at  noon  of  the  24th  of  December,  1884,  and  had 
then  left  their  Gladstone  bag  with  a  porter,  in  order 
that  it  might  accompany  them  on  their  journey  to 
Bath  by  the  6  P.  M.  train,  I  should  have  had  no  hesita- 
tion In  holding  that  the  appellant  company  bad  not 
become  responsible  for  its  safe  custody  during  the  in- 
terval. In  that  case  It  would  have  been  in  accordance 
with  well  known  practice,  and  therefore  an  implied 
term  of  the  subsequent  contract  between  the  parties, 
that  the  company  was  not  to  be  liable  unless  the  lug- 
gage was  duly  deposited  In  the  office  provided  for  that 
purpose.  On  the  other  hand,  if  the  respondents  had 
arrived  at  the  station  at  4.66  p.  m.,  I  entertain  as  little 
doubt  that  the  delivery  of  their  Gladstone  bag  to  a 
porter  for  the  purpose  of  its  being  conveyed  to  the 
carriage  in  which  they  were  about  to  travel,  would 
have  made  the  possession  of  their  porter  that  of  the 
appellant  company.  Whether  passengers*  luggage  dell  v. 
ered  to  a  railway  porter  is  in  his  possession  for  present 
or  merely  with  a  view  to  future  transit  is  necessarily 
a  question  of  degree,  depending  upon  the  circum- 
stances of  the  case ;  railway  companies,  as  a  matter 
of  fact,  frequently  provide  for  the  travelling  public, 
not  only  booking-offices,  but  refreshment-rooms  and 
other  conveniences,  and  passengers  who  merely  avail 
themselves  of  such  accommodation  as  incidental  to 
their  use  of  the  railway  cannot  be  held  to  have  tem- 
porarily ceased  to  prosecute  their  journey.  Bergheim 
V.  Great  Easteri^  Ry.  Co.,  38  L.  T.  Rep.  (N.  S.)  100;  8 
C.  P.  Div.  221,  is  a  clear  authority  to  that  effect.  It  Is 
Impossible  to  fix  any  precise  limit  of  time  prior  to  the 
starting  of  a  particular  train  within  which  the  com- 
pany are  to  be  liable  for  passengers'  luggage  delivered 
to  their  servants  for  conveyance  by  it,  and  beyond 
which  they  are  not  to  be  so  liable.  In  my  opinion  the 
company  are  responsible  for  luggage  delivered  to  and 
In  the  custody  of  their  servants  for  the  purpose  of 
transit,  whenever  It  can  be  reasonably  predicated  of 
the  passenger  to  whom  it  belongs  that  he  is  actually 
prosecuting  his  journey  by  rail,  and  Is  not  merely 
waiting  In  order  to  begin  Its  prosecution  at  some  fu- 
ture time.  In  the  present  case  the  evidence  shows 
that  the  female  respondent  arrived  at  Paddington 
forty  minutes  before  the  train  by  which  she  and  her 
husband  travelled  was  timed  to  start;  she  gave  her 
luggage  into  the  charge  of  one  of  the  appellant  com- 
pany's porters,  saw  part  of  It  labelled,  and  directed 
the  porter  to  place  the  Gladstone  bag,  which  was  not 
labelled,  in  the  same  compartment  with  herself.  The 
respondent  then  left  the  platform  and  went  to  the 
booking-office  for  the  purpose  apparently  either  of 
taking  her  ticket  or  of  seeing  that  her  husband  pro- 
cured it  for  her.  She  there  met  her  husband,  who 
had  taken  a  ticket,  and  on  their  return  to  the  plat- 
form, about  ten  minutes  after  her  arrival,  they  found 


that  the  labelled  luggage  bad  been  placed  in  the  van, 
and  that  the  porter  and  the  Gladstone  bag  had  both 
disappeared.  In  these  circumstances  I  think  the 
County  Court  judge  might  reasonably  come  to  the 
conclusion  that  the  bag  continued  to  be  In  the  cus- 
tody and  possession  of  the  appellants  for  the  purposes 
of  present,  and  not  of  future,  transit,  from  the  time 
when  it  was  delivered  to  their  porter  until  its  disap- 
pearance. In  the  argument  for  the  appellants  consid- 
erable stress  was  laid  apon  the  fact  that  at  the  time 
when  Mrs.  Bunch  left  her  luggage  upon  the  platform 
the  6  o'clooc  train  had  not  come  alongside  It.  That 
circumstance  does  not  seem  to  me  to  be  very  mate- 
rial, because  a  passenger  can  have  no  personal  knowl- 
edge of  it  until  he  reaches  the  platform.  What  ap- 
pears to  me  to  be  a  matter  of  more  consequence  in  the 
present  case  is  that  it  was  Christmas  eve,  that  there 
was  a  great  crowd  of  passengers  intending  to  travel 
by  the  train  in  question,  and  that  the  servants  of  the 
company,  as  might  have  been  anticipated,  were  at  the 
time  when  Mrs.  Bunch  arrived  at  the  station,  inviting 
passengers  to  take  tickets,  and  receiving  their  laggage 
for  the  purpose  of  its  being  put  in  the  train.  I  attach  no 
importance  to  the  question  put  by  Mrs.  Bunch  to  the 
porter,  or  to  his  assurance  in  reply  that  her  luggage 
would  bequite  safe,and  that  he  would  put  It  In  the  train. 
A  conversation  of  that  kind  could  not  alter  the  con- 
traetnal  relations  between  her  and  the  company.  On 
the  assumption  that  the  appellant  company  became 
responsible  for  the  safe-keeping  of  the  bag  in  qaes- 
tion,  it  was  argued  In  their  behalf  that  there  was  no 
evidence  before  the  County  Court  judge  to  justify  the 
inference  that  its  loss  was  due  to  their  negligence. 
Upon  that  point  I  am  of  opinion  that  the  evidence 
was  sufficient  to  sustain  the  Inference,  but  I  am  by  no 
means  satisfied  that  in  order  to  entitle  them  to  judg- 
ment the  respondents  were  bound  to  prove  that  the 
appellants  had  been  negligent.  That  depends  apon 
the  nature  of  a  railway  company's  contract  liability 
for  hand  luggage.  Including  in  that  term  heavier  arti- 
cles, such  as  are  commonly  put  In  the  van,  when  these 
are  placed,  or  are  intended  to  be  placed,  with  the  assent 
of  the  company's  servants,  In  the  carriage  In  which 
their  owner  intends  to  travel,  as  well  as  lighter  arti- 
cles, which  are  generally,  if  not  invariably,  carried 
beside  him.  It  does  not  admit  of  question  that  pas- 
sengers' luggage  duly  delivered  to  the  company's  aer- 
vants  for  carriage  In  the  railway  van  remains  daring 
Its  transit  at  the  risk  of  the  company  as  common  car- 
riers ;  but  It  has  always  been  held  that  it  would  be  an- 
reasonable  and  unjust  to  make  the  company  liable  as 
insurers  in  oases  where  the  passenger  has  assumed,  in 
whole  or  in  part,  the  custody  and  control  of  his  own 
luggage.  Wliilst  they  have  been  in  agreement  to  that 
extent,  eminent  judges  have  differed  as  to  the  nature 
of  the  contract  under  which  hand  luggage  is  carried, 
some  being  of  the  opinion  that  It  Is  from  first  to  last 
a  contract  to  carry  such  luggage  on  the  same  terms  as 
its  owner,  that  it  to  say,  with  ordlnaiy  care;  others 
being  of  opinion  that  it  is  throughout  a  contract  of 
common  carriage,  modified  by  the  personal  interfer- 
ence of  the  passenger.  Whichever  of  these  views  be 
accepted,  it  is  manifest  that  in  many  Instances  the  re- 
sulting liability  of  the  company  will  be  precisely  the 
same;  but  according  to  the  second  of  them,  the  full 
responsibility  of  the  company  may  revive  on  occasions 
when  from  causes  Incidental  to  his  journey  the  Inter- 
ference of  the  passenger  ceases  for  a  time,  and  his 
hand  luggage  Is  committed  to  the  exclusive  charge  of 
their  servants.  At  present  the  ruling  authority  upon 
this  point  Is  Bergheim  v.  OrecU  Eastern  Ry.  Co,,  ubi 
9upraj  where  it  appears  to  have  been  decided  by  the 
Court  of  Appeal,  consisting  of  Bramwell,  Brett  and 
Cotton,  L.  JJ-,  that  the  contract  of  the  company  with 
respect  to  band  luggage  is  merely  to  carry  with  ordl- 
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nary  oare.  Cotton,  L.  J.,  who  delivered  the  Judgmeut 
of  the  court,  8aid :  **  The  compauy  therefore  must,  ao- 
oordiiifc  to  ordiiiarj  prinoiplee,  be  held  liable  In  re- 
spect of  the  goods  as  bailees  for  hire,  and  contractors 
to  carry,  and  therefore  liable  for  loss  or  injury  caused 
by  negligence,  but  not  otherwise;  the  company  bavo 
in  fact  the  same  liability  with  respect  to  the  carriage 
of  those  goods  as  they  have  with  respect  to  the  car- 
riage of  the  passenger  himself.  This  is  our  view  on 
principle.'*  The  observations  there  quoted  were  di- 
rected to  the  special  case  of  a  passenger's  luggage, 
which  had  been  placed,  at  his  request  and  with  the 
assent  of  the  company,  In  the  carriage  in  which  he  was 
to  travel,  and  the  learned  judge  possibly  did  not  in- 
tend to  extend  the  principle  to  luggage  in  the  exclu- 
sive custody  of  the  company *s  servants  for  conveyance 
to  or  from  the  carriage.  However  that  may  be,  I  pre- 
fer the  principle  which  appears  to  me  to  have  been 
adopted  in  Richards  v.  Londov,  Brighton  and  South 
Coast  Ry,  Co.,  7  C.  B.  830,  and  Butcher  v.  London  and 
SouVi-western  Ry.  Co.,  16  id.  13.  I  think  the  contract 
ought  to  be  regarded  as  one  of  common  carriage,  sub- 
ject to  this  modification,  that  in  respect  of  his  inter- 
ference with  their  exclusive  control  of  his  luggage, 
the  company  are  not  liable  for  any  loss  or  injury  oc- 
curring during  its  transit,  to  which  the  act  or  default 
c»f  the  passenger  has  been  contributory.  I  am  there- 
fore of  opinion  that  the  order  of  the  Court  of  Appeal 
ought  to  be  affirmed  with  costs. 

Lord  BRAMWEI4L.  My  Lords :  It  is  the  custom  for 
English  railway  companies,  at  all  events  for  the  ap- 
pellants, to  have  porters  at  the  entrance  of  their  rail- 
ways to  receive  the  luggage  of  passengers  and  convey 
it  to  the  van  or  carriage  in  which  it  is  to  be  carried. 
Whether  this  is  a  duty  imposed  on  the  companies  or 
a  voluntary  act  on  their  part,  is  immaterial.  It  is  a 
duty  they  undertake,  at  least  this  company  does,  and 
must  like  other  duties  be  performed  with  skill  and 
without  negligence.  What  is  this  duty?  I  have  said 
to  carry  the  passenger's  luggage  to  the  van  or  carriage 
in  which  it  is  to  be  carried.  We  all  know  that  large 
packages  are  taken  to  the  luggage-van,  smaller  pack- 
ages (often  much  too  large  for  the  comfort  of  other 
passengers)  are,  if  requested  by  the  passenger,  taken 
to  the  carriage  In  which  the  passenger  is  to  be  carried, 
either  that  he  may  make  use  of  it  or  take  personal^ 
care  of  it,  or  more  frequently  that  he  may  hasten 
away  with  it  without  waiting  for  it  to  be  given  oat  of 
the  luggage-van.  There  is  no  further  duty  or  pro- 
fessed duty  that  I  know  of.  If  the  passenger  arrives 
before  the  train  is  at  the  platform,  whether  of  a  ter- 
minal station  or  not,  the  porter  may  certainly  refuse 
to  do  more  than  take  the  luggage  on  to  the  platform, 
and  leave  it  there  in  charge  of  the  passenger.  Of 
course,  if  the  passenger  wants  to  get  his  ticket,  and 
says  so,  the  porter  must  take  the  luggage  on  to  the 
platform,  and  wait  and  see  to  it  till  the  passenger  has 
got  his  ticket,  and  comes  to  see  to  it  himself.  If 
there  is  any  duty  beyond  this,  it  is  more  than  I  know 
of  or  ever  heard  of — I  mean  any  ordinary  duty. 
There  can  be  no  duty  on  the  company  or  the  porter 
when  the  train  is  not  at  the  platform  to  take  carey)f 
the  luggage  till  it  comes.  If  there  is  an  obligation  to 
do  this  for  five  minutes,  there  is  an  obligation  to  do  it 
for  so  many  hours.  Every  one  knows  it  is  not  so ; 
every  one  knows  that  a  cloak-room  is  provided  for  the 
custody  of  luggage  that  the  passenger  wants  to  have 
taken  care  of  till  it  can  be  put  in  the  carriage  in 
which  it  is  to  be  carried.  If  this  is  true  of  luggage  to 
be  carried  in  the  luggage  carriage,  and  that  is  not 
there,  it  is  equally  true  of  luggage  to  be  carried  in  the 
passenger  carriage  when  the  passenger  is  not  there. 
If  the  luggage  carriage  is  not  there,  the  porter  is  not 
bound  to  take  charge  of  the  luggage  till  it  comes.    Of 


course,  if  he  says  nothing,  but  takes  it,  and  it  is 
labelled  for  Its  destination,  and  left  in  his  charge,  the 
passenger  may  well  suppose,  and  has  a  right  to  sup- 
pose, that  the  company  has  taken  charge  of  it  for  the 
journey.  The  passenger  cannot  tell  whether  the  lug- 
gage carriage  is  there,  or  if  not,  whether  the  company 
is  not  content  to  take  it  to  a  place  where  it  will  be  in 
readiness  for  the  train  when  it  comes,  and  be  taken 
care  of  meanwhile.  So  with  respect  to  an  article  to 
be  put  in  the  passenger  carriage,  if  the  passenger 
should  suppose  a  train  he  meant  to  go  by  was  at  the 
platform,  and  walked  to  it,  and  the  porter  said  noth- 
ing, I  should  say  that  the  passenger  would  have  a 
right  to  suppose  that  the  company  had  taken  charge 
of  the  parcel,  and  was  taking  it  to  his  intended  car- 
riage. But  if  the  porter  said  of  luggage  intended  for 
the  luggage  carriage:  ''  That  carriage  is  not  here,  you 
must  look  after  your  luggage  yourself,"  and  the  pas- 
senger does  not  look  after  it,  there  would  be  no  pre- 
tense for  saying  the  company  was  liable.  The  same 
thing  is  true  of  luggage  to  be  put  In  the  passenger  car- 
riage. It  must  be  remembered  that  luggage  to  go  into 
the  passenger  carriage  is  to  go  in  the  same  carriage  as  its 
owner,  the  passenger.  Suppose  a  train  at  the  platform, 
the  passenger  says :  *'  I  want  this  in  the  carriage  with 
me;  "  the  porter  proceeds  with  the  parcel  to  the  train, 
the  passenger  goes  somewhere  else,  not  for  a  minute 
or  so,  but  for  some  sensible  time,  five  or  ten  minutes, 
perhaps  half-an-hour.  Would  he  have  a  right  to  com- 
plain If  his  parcel  was  placed  near  the  train  the  pas- 
senger said  he  was  going  by  or  taken  to  the  lost  lug- 
gage room  7  I  say  no.  If  he  would,  on  what  grounds? 
He  must  know  that  by  not  following  and  taking  his 
seat,  he  was  attempting  to  put  a  burden  on  the  com* 
pany's  servant  which  he  had  no  right  to  impose.  Mrs. 
Bunch  knew  that.  She  did  not  say :  **  Ton  must  take 
care  of  this,"  or  **  I  want  to  go  and  meet  my  husband," 
but  asks  whether  the  bag  will  be  safe.  It  will  be  said 
that  it  is  not  to  be  expected  that  she  would  speak  with 
the  precision  of  a  lawyer  or  know  the  law.  I  agree, 
but  I  say  that  treating  this  practically,  she  knew, 
everybody  knows,  that  she  was  asking  for  a  favor— for 
something  for  which  she  had  no  right.  Does  anyone 
believe  that  If  the  porter  had  said,  **I  can  take  your 
luggage  to  the  luggage  carriage,  and  it  will  be  taken 
care  of,  but  you  must  take  care  of  what  is  to  go  with 
you  till  you  have  taken  your  place'* — I  say,  If  he  had 
said  this,  as  he  ought  to  have  done,  wou^d  any  one  be- 
lieve she  would  have  had  any  right  to  complain  or 
have  been  surprised,  always  let  it  be  remembered  that 
she  knew  that  it  was  necessary  to  get  some  promise 
or  engagement  from  the  porter  other  and  more  than 
the  ordinary  engagement  of  a  porter  when  he  takes 
luggage  ?  Now  a  word  as  to  what  he  said.  Of  course. 
It  was  not  a  promise  or  contract  by  him  for  himself  or 
the  appellants,  ('ertalnly  there  was  no  consideration 
for  it.  All  it  amounted  to  was  a  statement  of  Inten- 
tion—a  holding  out  of  an  expectation.  "  Will  it  be 
safe?"  '<  Oh  yes,  I  will  look  after  It.*'  AU  that  this 
means  Is :  *'  It  will  be  safe,  for  I  shall  look  after  it." 
I  say  then  that  what  the  porter  said  did  not  impose  a 
duty  on  the  appellants  which  did  not  otherwise  exist 
—that  no  duty  existed  in  the  appellants  other  than  to 
carry  the  bag  to  the  carriage  in  which  she  took  her 
place,  if  she  took  it  forthwith ;  that  If  she  did  not  take 
her  place  so  that  the  porter  could  not  give  the  parcel 
Into  her  charge  there,  she  left  It  In  the  oare  of  the 
porter  at  her  own  risk.  I  say  she  knew  this,  as  is 
shown  by  her  question  to  the  porter,  and  by  her  ac- 
ceptance of  his  statement.  A  word  on  the  judgment 
below.  Lord  fisher,  M.  R.,  says:  **  Now  comes  the 
case  of  luggage  which  Is  not  to  go  Into  the  van.  The 
porters  take  possession  of  such  luggage  at  the  same 
time  that  they  take  possession  of  the  other,  and 
they  take  it  on  to  the  platform  opt^e  carriage.    Dur- 
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iug  the  whole  of  that  time  it  is  iu  prooets  of  convey- 
BDoe  to  the  place  to  which  the  passenger  is  goiug,  and 
is  in  possession  of  a  servant  of  the  railway  company." 
Be  it  so,  but  that  is  just  what  this  bag  was  uot.  There 
was  a  time  during  which  it  was  uot  io  process  of  oou- 
veyauoe,  a  time  during  which  it  was  stationary,  dur- 
ing which  the  porter  had  said  he  would  guard  it. 
Lord  B^her  says :  '*  The  question  is  whether  there  was 
evidence  upon  which  the  County  Court  judge  might 
reasonably  find  for  the  plaintiffs.'*  Evidence  of  what? 
**Kvidence  of  some  fact  on  which  he  might  reasonably 
so  find?  "  What  fact?  We  know  all  the  facta.  Liud- 
ley,  L.  J.,  says :  '*  It  seems  to  me  a  simple  case  of  tran- 
sit, uot  of  intrusting  to  the  porter  in  any  sense  than 
that  in  which  every  thing  put  into  his  bands  is  in- 
trusted to  him.  It  is  very  true  there  was  some  short 
time  during  which  it  would  not  be  necessary  for  him 
actually  to  keep  walking  or  rolling  his  trolley.  There 
was  a  short  delay,  but  a  delay  so  short  as  to  make  it 
utterly  unreasonable  to  suppose  that  this  ought  to  be 
held  to  be  beyond  the  scope  of  his  duty.  It  is  not  es- 
sential to  say  more  than  this:  the  porter  was  acting 
within  the  scope  of  his  employment  iu  taking  the  lug- 
gage in  the  way  he  did  from  the  cab  to  the  train." 
Now  that  is  precisely  what  be  did  nqt  do.  He  did  not 
take  it  from  the  cab  to  the  train.  He  put  it  down  and 
said  he  would  guard  it,  and  did  not.  As  to  the  time 
being  short,  it  was  to  be  as  long  as  the  lady  was  away, 
and  might  have  l>een  forty  minutes  or  more,  if  the 
husband  had  not  arrived.  I  agree  with  Lopes,  L.  J., 
**itwa8  not  part  of  the  employment  of  a  porter  to 
take  charge  of  baggage,  except  during  that  transit, 
i.  e.,  from  the  cab  to  the  train.*'  I  mean  by  that  dur- 
ing the  time  which  is  fairly  and  reasonably  necessary 
for  that  transit.  I  make  no  remark  on  other  authori- 
ties beyond  this,  that  they  show  a  generous  struggle 
on  the  one  hand  to  make  powerful  companies  liable  to 
individuals,  and  on  the  other  hand,  an  effort  for  law 
and  justice.  Sometimes  one  succeeds,  sometimes  the 
other,  and  the  oases  conflict  accordingly.  I  have  not 
used  a  technical  expression,  not  a  word  about  bail- 
ments, etc.  I  have  used  plain  and  practical  language. 
The  appellants  were  under  no  duty  to  take  care  of  the 
bag  while  Mrs.  Bunch  went  to  look  for  her  hnsband. 
The  porter  could  and  ought  to  have  refused  to  do  so. 
Had  he  done  so,  Mrs.  Bunch  would  have  had  no  cause 
of  complaint.  By  doing  as  he  did,  he  could  impose  no 
duty  on  the  appellants  which  did  not  otherwise  exist. 
Before  the  respondent  can  complain  of  negligence,  he 
must  make  out  a  duty  of  care.  He  has  not  done  so. 
Not  that  I  am  sure  it  is  a  questiou  of  negligence.  The 
•um  in  dispute  is  small,  but  I  believe  the  question  is 
of  considerable  importance.  If  the  appellants  are 
liable  In  this  case,  I  do  not  know  how  they  can  avoid 
it  in  similar  cases.  It  is  certain  that  the  porter  ex- 
ceeded his  duty  if  he  made  the  appellants  liable,  and 
1  suppose  other  porters,  from  good  nature  or  the  hope 
of  a  tip,  will  do  the  same  again,  though  expressly  for- 
bidden, as  this  man  was.  The  result  is  that  the  ap- 
pellants are  made  liable  for  not  taking  care  of  the 
bag  during  the  time  it  did  not  suit  Mrs.  Bunch  to  do 
so.  I  cannot  pretend  to  a  doubt  on  the  case.  Nor  can 
1  understand  the  repeated  expression  that  the  County 
Court  judge  might  find  as  he  did — an  expression  that 
imports  he  might  have  found  otherwise.  How  can 
that  be,  when  the  actual  facts  are  not  in  dispute  nor 
the  conclusion  to  be  drawn  from  them?  I  hold  that 
the  judgment  is  wrong  and  should  be  reversed. 

Lord  Herschkll.  My  Lords:  No  appeal  lies  In  this 
case  from  any  conclusion  of  fact  arrived  at  by  the 
County  Court  judge.  It  is  only  if  he  has  erred  in  law 
that  his  judgment  can  be  questioned.  The  single  point 
therefore  which  has  to  be  determined  is,  as  it  seems 
to  me.  whether  there  was  any  evidence  to  warrant  the 


conclusion  that  the  plaintiffs*  luggage  was  lost,  owing 
to  a  breach  of  obligation  on  the  part  of  the  appellants. 
It  is  uot  necessary  for  me  to  state  the  facts.  They 
have  been  fully  brought  before  the  House  by  those  of 
your  Lordships  who  have  preceded  me.  I  will  only 
say  that  I  do  not  think  that  the  question  put  to  the 
porter  by  Mrs.  Bunch,  or  the  answer  given  by  him, 
really  affects  the  case.  If  the  company  were  under  an 
obligation  toward  the  plaintiff,  in  respect  of  the  bag, 
I  cannot  think  that  this  question  and  answer  dimin- 
ished  or  destroyed  it.  If  they  were  not  under  any 
such  obligation,  I  do  not  think  it  was  imposed  upon 
them  by  the  statement  of  the  porter.  I  concur  en- 
tirely in  the  opinions  which  have  been  expressed  by 
the  Lord  Chancellor  and  Lord  Watson,  and  think  it 
necessary  to  add  but  little.  Although  there  was  a 
difference  of  opinion  amongst  the  judges  in  the  court 
below,  and  your  Lordships  do  not  all  take  the  same 
view,  I  think  the  difference  is  confined  withiu  some- 
what narrow  limits.  I  believe  that  all  the  judges  who 
have  dealt  with  the  case  and  all  your  Lordships  are 
agreed,  that  if  luggage  is  brought  to  a  railway  station 
and  handed  to  a  porter  so  long  before  the  time  ap- 
pointed for  the  starting  of  the  train  that  it  cannot  be 
reasonably  said  to  be  intrusted  to  him  for  the  purpose 
of  its  transit  with  the  passenger  to  its  destination,  but 
must  be  considered  as  so  Intrusted  for  the  purpose  of 
being  taken  care  of  until  the  time  for  the  departure 
of  a  passenger  arrives,  the  porter  is  not  the  servant  or 
agent  of  the  company  to  undertake  the  custody  and 
care  of  the  luggage,  and  the  company  would  not  be 
liable  for  its  loss.  Railway  companies  have  provided 
cloak-rooms  or  left  luggage  offices,  which  are  the 
proper  receptacles  for  luggage  brought  to  the  station 
under  such  circumstances.  On  the  other  hand,  I  do 
not  understand  Lord  Bramwell  to  doubt  that  a  porter 
who  receives  a  passenger's  luggage  at  the  entrance  of 
the  station  for  the  purpose  of  conveying  it  to  the  train 
does  act  as  the  servant  of  the  company,  and  that  thej 
are  liable  as  well  for  the  luggage  which  the  passenger 
intends  to  take  with  him  in  the  carriage  as  that  dee  • 
tined  for  the  van,  in  case  It  is  lost  during  its  transit 
to  either  carriage  or  van  owing  to  the  porter's  negli- 
gence. And  I  understand  him  further  to  entertain 
the  view,  that  though  the  traveller  does  not  proceed 
direct  to  the  train  with  his  luggage,  but  stops  for  the 
purpose  of  taking  his  ticket,  the  company  are  never- 
theless liable  during  the  time  so  occupied.  Now  I  do 
not  think  it  can  be  laid  down  that  procuring  a  \icket 
is  the  only  act  incidental  to  the  journey  for  which  the 
passenger  may  pause  on  his  way  to  the  train  without 
the  company  being  free  from  liability  in  case  the  lug- 
gage is  lost  iu  the  meantime.  Would  not  the  case  be 
the  same  if  he  waited  to  meet  a  person  who  had  prom- 
ised to  take  his  ticket  for  him,  provided  always  he 
does  not  come  unreasonably  early,  and  does  not  wait 
an  unreasonable  time?  Does  then  the  fact  that  the 
train  by  which  the  passenger  is  to  depart  is  not  at  the 
platform  when  he  arrives  make  any  difference  ?  It 
may,  no  doubt,  be  an  element  in  determining  whether 
the  passenger  has  arrived  so  early  that  the  transit  to 
his  destination  cannot  properly  be  said  to  have  com- 
menced. But  I  do  not  think  that  it  is  conclusive  of 
the  point,  or  that  the  obligation  of  the  company  is 
necessarily  different  from  what  it  would  be  if  the 
train  were  alongside  the  platform.  It  Is  a  matter  of 
common  knowledge  that  the  practice  of  different  rail- 
way companies,  and  indeed  of  the  same  company  at 
different  times,  varies  greatly  as  to  the  length  of  the 
period  prior  to  the  departure  of  the  train  during 
which  it  is  drawn  up  at  the  platform.  Sometimes, 
after  being  at  the  platform,  the  train  is  shunted  out 
out  of  the  station,  and  only  returns  immediately  be- 
fore its  departure.  Under  these  circumstances  it  is 
impossible  even  for  a  passenger  who^-arrlves   very 
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shortly  before  the  time  fixed  for  the  departure  of  the 
train  to  kuow,  when  he  alights  at  the  station  and  in- 
trusts his  luggage  to  a  porter,  whether  the  train  is  at 
the  platform  or  not.  The  question  whether  the  lug- 
gage can  fairly  be  said  to  be  in  the  custody  of  the  com- 
pany's servant  for  the  purpose  of  transit,  or  of  what  1 
may  term  warehousing,  will  not,  I  think,  be  generally 
difficult  of  solution;  though,  as  it  is  not  possible  to 
\aj  down  any  strict  line  of  demarcation,  there  will 
always  be  cases  on  the  border  where  opinions  may 
differ  as  to  the  proper  conclusion  to  be  drawn.  In  the 
present  case  Mrs.  Bunch  arrived  forty  minutes  before 
the  time  of  departure.  She  was  about  ten  minutes 
waiting  for  her  husband,  who  was  to  take  her  ticket. 
On  the  other  hand,  it  was  Christmas  Eve,  when  the 
trains  are  notoriously  crowded,  and  prudence  dictates 
an  earlier  arrival  than  usual.  We  have  not  to  de- 
termine what  would  be  our  view  of  these  facts.  I 
concur  with  those  of  my  noble  and  learned  friends 
who  think  that  the  County  Court  judge  was  war- 
ranted in  point  of  law  in  arriving  at  the  conclusion 
which  he  did  with  respect  to  them.  I  have  only  to 
add,  that  although  it  is  not  necessary  in  this  case  to 
determine  what  is  the  nature  of  the  duty  devolving 
upon  a  railway  company  in  respect  of  luggage  carried, 
or  intended  to  be  carried,  in  the  same  carriage  with 
the  passenger,  I  am  disposed  to  agree  with  my  noble 
and  learned  friends  in  preferring  the  view  of  this  duty 
to  be  derived  from  the  case  of  Richards  v.  London, 
Brighton  and  South  Coast  Ry.  Co.  to  that  enunciated 
in  the  judgment  of  the  Court  of  Appeal  in  Bergheim 
V.  Qreat^Ectstem  Ry.  Co. 

Lord  Magnaohtbn.  My  Lords:  I  concur  in  the 
motion  which  has  been  proposed.  Everybody  who 
travels  by  railway  knows,  that  as  a  general  rule,  per- 
sons arriving  at  a  station  with  luggage  are  met  at  the 
entrance  of  the  station  by  railway  porters  ready  to 
receive  their  luggage,  to  take  it  to  the  platform,  and 
to  put  it  into  the  train.  Everybody  too  knows,  that 
while  in  ordinary  course  the  heavier  articles  of  lug- 
gage are  labelled  and  p'  ^'^ed  in  a  van  under  the  sole 
control  and  custody  of  the  railway  company,  it  is  com- 
mon practice  for  passengers  to  take  the  lighter  arti- 
cles of  luggage,  or  '*hand  luggage'*  as  it  was  called, 
into  the  carriage  with  themselves.  This  practice  is 
recognized  by  the  railway  companies,  who  provide 
suitable  receptacles  for  hand  luggage  in  passenger  car- 
riages ;  and  it  is  a  practice  as  much  for  the  conven- 
ience of  railway  companies  as  it  is  for  the  convenience 
of  passengers.  It  was  contended  by  the  appellants 
that  in  receiving  a  passenger's  luggage  railway  por- 
ters, though  in  the  service  of  the  company,  and  for- 
bidden to  accept  any  payment  from  the  public,  must 
be  acting  on  behalf  of  the  passenger  and  as  his  agents, 
and  that  this  relation  continues  as  regards  van  lug- 
gage until  it  is  labelled  for  the  journey,  and  as  regards 
hand  luggage  until  it  is  placed  in  the  carriage  in  which 
the  passenger  intends  to  travel.  Further,  it  was  con- 
tended that  the  contract  as  regards  van  luggage  is 
altogether  distinct  and  different  from  the  contract  as 
regards  hand  luggage;  that  in  fact  there  are  two 
separate  contracts,  and  that  whatever  may  be  the  case 
as  regards  van  luggage  the  railway  company  comes 
under  no  liability  of  any  sort  as  regards  hand  luggage 
until  it  is  placed  in  the  passenger's  carriage.  I  cannot 
think  this  view  correct.  The  services  rendered  by  rail- 
way porters  in  receiving  passengers'  luggage,  in  tak- 
ing it  to  the  platform  and  putting  it  into  the  train, 
are  part  of  the  ordinary  fiicilitles  for  passenger  traffic 
which  the  public  nowadays  expects  from  railway  com- 
panies, and  which  railway  companies  for  the  most  part 
hold  themselves  out  as  ready  and  willing  to  perform. 
These  services  are  covered  by  the  fare  which  the  pas- 
senger pays  for  his  journey.  They  are  offered  in  view 


of  the  contract  which  a  i>erson  who  presents  himself 
with  luggage  at  a  railway  station  presumably  either 
has  made  or  is  about  to  make.  The  contract,  as  the 
case  may  be,  runs  from  or  relates  back  to  the  com- 
mencement of  the  journey,  and  the  journey  must,  I 
think,  be  taken  to  commence,  as  regards  passengers' 
luggage,  at  the  time  when  the  luggage  is  received  by 
the  company's  servants  for  the  purpose  of  the  journey. 
Thenceforward  the  work  done  in  taking  the  luggRge 
to  the  platform,  in  putting  it  into  the  train,  in  con- 
veying it  to  its  destination,  and  there  delivering  it, 
must,  I  think,  be  regarded  ^under  ordinary  circum- 
stances as  one  continuous  operation  to  be  performed 
under  the  contract.  The  contract  is  the  ordinary  con- 
tract of  common  carriers— a  contract  to  carry  se- 
curely. The  contract,  no  doubt,  becomes  modified  as 
regards  that  part  of  the  luggage  which  is  put  into  the 
passenger's  carriage.  At  the  passenger's  request,  or 
at  his  instance,  the  company  dispense  with  precau- 
tions which  they  think  necessary  for  the  safety  of  the 
goods  they  have  undertaken  to  carry,  and  so  the  pas- 
senger relieves  the  company  from  some  of  the  risks 
which  otherwise  would  fall  upon  them.  But  for  all 
that  the  contract  is  one  contract,  and  in  ordinary 
course,  except  so  far  as  it  may  be  modified  by  the  acts 
or  conduct  of  the  passenger,  it  remains  in  force  during 
the  continuance  of  the  journey  from  its  commence- 
ment to  its  end.  If  the  reasoning  in  Bergheim  v. 
Great  Eastern  Ry.  Co.,  38 L.  T.  Rep.  (N.  8.)  160 ;  8  C  P. 
Div.  221,  seems  to  lead  to  a  different  conclusion,  with 
all  deference  I  am  unable  to  concur  in  it.  I  prefer  the 
view  expressed  by  Willes,  J.,  in  Talley  v.  Great  West- 
em  Ry.  Co.,  L.  R.,  6  C.  P.  44.  Your  Lordships  are 
familiar  with  the  evidence  in  the  case,  and  I  do  not 
propose  to  repeat  it.  It  is  enough  for  the  present  to 
say  that  on  the  24th  of  December,  1884,  Mrs.  Bunch 
went  to  Paddington  with  a  Gladstone  bag  and  some 
other  luggage,  meaning  to  travel  with  her  husband  by 
the  5  P.  M.  train  to  Bath ;  that  on  her  arrival  at  the 
station  the  luggage  was  received  by  a  porter  in  the 
employment  of  the  company,  and  taken  by  him  to  the 
platform  for  the  purpose  of  the  journey,  and  that  the 
Gladstone  bag  was  last  seen  on  the  platform  with  the 
same  porter  a  few  minutes  afterward.  From  that  time 
all  trace  of  the  bag  is  lost.  The  porter  and  the  bag 
vanish  from  the  scene.  It  was  suggested  by  the 
learned  counsel  for  the  appellants,  by  way  of  explana- 
tion, that  the  porter  was  possibly  one  of  a  number  of 
men  picked  up  by  the  company  for  the  day  to  meet 
the  pressure  of  Christmas  traffic  But  I  may  observe 
in  passing,  that  so  far  as  the  public  was  concerned, 
there  was  apparently  nothing  to  distinguish  the  casual 
helper,  of  whom  little  if  any  thing  Is  known,  from  the 
regular  and  trusted  servants  of  the  company.  On 
these  bare  facts  standing  alone  it  seems  to  me  that 
there  would  be  evidence  upon  which  the  County 
Court  judge  might  reasonably  find  for  the  plaintiff, 
even  if  it  were  held  that  the  company  was  not  under 
the  liability  of  common  carrier  as  regards  the  lost  bag- 
But  then  it  was  contended  with  much  earnestness 
that  it  ought  to  have  been  inferred  from  the  circum- 
stances of  the  case  and  from  Mrs.  Bunch's  conduct 
that  at  the  time  of  the  loss  the  bag  was  not  in  the  cus- 
tody of  the  company  for  the  purpose  of  the  journey. 
It  was  said  that  Mrs.  Bunch  came  to  the  station  too 
soon ;  that  she  came  before  the  train  was  drawn  up ; 
that  she  broke  the  journey,  if  the  journey  is  to  be 
taken  as  having  begun,  and  left  the  bag  in  the  charge 
of  a  porter  who  was  then  not  acting  as  the  servant  of 
the  company  within  the  scope  of  his  authority  as  such, 
but  acting  as  her  agent  in  his  individual  capacity,  and 
that  if  this  is  not  what  she  meant,  it  was  an  attempt 
on  her  part  to  saddle  the  company  with  a  liability 
which  they  were  not  bound  to  undertake.  It  seems 
to  me  that  there  is  no  substance  ItM^iiy  of  these  ob- 
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jeotiouB.  Mrs.  Baiiob,  no  doubt,  came  to  the  statiou 
somewhat  early.  But  the  one  thing  railway  oompa- 
nies  trj  to  impress  ou  the  public  is  to  come  in  itood 
time;  and  considering  the  crowd  likely  to  be  at- 
tracted by  cheap  fares  during  the  Christmas  holidays, 
and  the  special  bustle  and  throng  on  Christmas  eve,  it 
does  not  seem  to  me  that  Mrs.  Bunch  came  so  unrea- 
sonably early  as  to  relieve  the  company  who  received 
the  luggage  from  the  ordinary  obligations  flowing 
from  that  receipt.  It  is  impossible  to  define,  within 
the  extreme  limits  on  both  sides,  the  proper  time  for 
arrival;  every  thing  must  depend  upon  the  circum- 
stances of  the  particular  case.  But  among  those  cir- 
cumstances the  least  important,  as  it  seems  to  me,  is 
the  time  when  the  train  is  drawn  up  at  the  departure 
platform.  That  is;  as  everybody  knows,  a  very  vari- 
able time,  and  a  matter  over  which  the  passenger  has 
no  control,  and  of  which  he  can  have  no  notice  before 
he  comes  to  the  station.  Then  I  think  there  is  noth- 
ing in  the  conversation  which  took  place  between 
Mrs.  Bunch  and  the  porter.  Mrs.  Bunch's  question 
was  a  very  natural  one.  The  answer  she  received  was 
just  what  might  have  been  expected.  Nine  women 
out  of  ten,  parting  with  a  travelling  bag  on  which  they 
set  any  store,  would  ask  the  same  question,  and  in 
ninety-nine  times  out  of  a  hundred  the  same  answer 
would  be  returned.  I  do  not  think  that  this  conver- 
sation altered  the  relation  between  the  parties  in  the 
least  degree.  It  seems  almost  absurd  to  me  to  treat.it 
as  a  solemn  negotiation  by  which  the  lady  abdicated 
such  rights  as  she  possessed  against  the  Great  Western 
Railway  Company,  and  constituted  this  ephemeral 
and  evanescent  porter  in  his  individual  capacity  the 
sole  custodian  of  her  Gladstone  bag.  Nor  can  it,  I 
think,  be  said  that  Mrs.  Bunch  broke  the  journey  by 
leaving  the  platform  to  meet  her  husband  and  get  her 
ticket.  To  take  a  ticket  is  a  necessary  incident  of  a 
railway  journey.  It  is  at  least  a  very  common  inci- 
dent in  railway  travelling  for  persons  who  intend  to 
travel  in  company,  whether  they  be  members  of  the 
same  family  or  not,  to  meet  by  appointment  in  the 
railway  station  from  which  they  mean  tn  start;  and 
it  is  certainly  not  unusual  in  such  a  case  for  the  pur- 
chase of  tickets  to  be  deferred  until  the  meeting  takes 
place.  It  may  be  that  a  passenger  who  has  delivered 
his  lugfi^age  to  a  porter  at  the  entrance  of  the  station, 
though  the  delivery  is  in  proper  time  for  the  intended 
journey,  is  not  entitled  as  of  right,  and  under  all  cir- 
cumstances, to  consider  the  company  responsible  for 
the  safe-keeping  of  his  luggage  before  it  is  put  into  the 
train.  A  passenger  knows  that  he  is  not  the  only  per- 
son to  be  attended  to,  and  it  might  not  be  unreason- 
able to  hold  that  there  is  an  implied  agreement  on  his 
part  that  he  will  be  ready  to  resume  possession  of  his 
luggage  if  the  exigencies  of  the  traffic  require  that  it 
should  be  handed  back  to  him  in  the  interval  before 
the  time  comes  to  put  it  into  the  train.  No  such  ques- 
tion however  arises  here.  The  lost  bag  was  not  left 
unguarded  owing  to  the  exigencies  of  traffic  or  neg- 
lected by  the  porter  who  took  It  in  consequence  of 
conflicting  duties.  But  I  desire  to  say,  that  for  my 
part,  I  am  not  satisfied  that  a  passenger's  luggage 
which  has  been  received  by  the  company's  servants 
and  taken  to  the  platform  lies  there  at  the  risk  of  the 
passenger  if  he  is  not  ready  forthwith,  or  the  moment 
he  has  got  his  ticket,  to  step  into  the  train.  It  was 
said,  that  if  everybody  acted  as  Mrs.  Bunch  acted  in 
this  case,  railway  companies  would  require  an  army 
of  porters,  and  that  it  would  be  almost  impossible  for 
them  to  carry  on  their  business.  I  quite  agree;  but  I 
am  not  much  impressed  by  that  observation.  I  appre- 
hend, that  if  all  travellers  acted  precisely  alike—if 
everybody  arrived  at  a  station  for  a  particular  journey 
at  precisely  the  same  moment,  though  the  time  of 
arrival  were  the  fittest  that  could  be  imagined— there 


would  be  no  little  confusion  and  perhaps  some  con- 

stematiou  among^  the  railway  officials.  Whatever  may 

be  the  result  of  your  Lordships'  judgment,  there  is  no 

fear  that  it  will  have  the  effect  of  making  everybody 

act  alike;  some  passengers  will  still  give  more  trouble 

at  the  station  than  others,  but  no   one  will  give  any 

more  trouble  because  of  it.    This  will  go  on  just  as 

usual.    The   fidgety  and  the  nervous  will  still  come 

too  soon;  the  unready  and  the  unpunctual  will  still 

put  off  their  chance  of  arrival  till  the  last  moment; 

and  the  prudent  may  have  their  calculations  upset  by 

the  many  accidents  and  hindrances  that  may  be  met 

with  on  the  way  to  the  station.  And  it  is  just  because 

of  the  irregularity  of  individuals  that  the  stream  of 

traffic  is  regular  and  easily  managed.    In   the  result 

therefore  I  am  of  opinion  that   the  majority   of  the 

Court  of  Appeal  were  right  in  the  view  they  took. 

The  nature  of  the  case  requires  that  a  broad  view 

should  be  taken.    The  contract  between  the  company 

and  the  passenger  is  not  a  contract  in  writing  defining 

with  mathematical  accuracy  the  precise  limits  of  the 

incidental  services  which  the  company  are  prepared 

to  render,  and  punishing  every  transgression,  every 

attempt  on  the  part  of  the  passenger  to  exact  more 

than  his  just  measure  of  attention,  with  the  loss  of 

that  security  which  belongs  to  a  contract  by  common 

carriers.    Railway  companies  do  their  best  to  adapt 

the  conduct  of  their  business  to  the  habits  of  the 

travelling  public,  who  resent  nothing  so  much  as  petty 

and  vexatious  restrictions  and  regulations;  and  so  the 

contract  becomes  moulded  in  matters  incidental  to  ite 

main  purpose  by  that  which  is  and  is  known  te  be  the 

ordinary  and  everyday  practice  of  railway  companies. 

A  narrow,  technical  and  jealous  view  of  the  rights  of 

individual  passengers  might  perhaps  enable  railway 

companies  to  escape  liability  in  some  few  cases.    I 

much  doubt  whether  it  would  tend  to  their  advantage 

in  the  long  run. 

Order  appealed  from  affirmed  and  appeal  dismissed 

with  costs. 

■  •-       ♦ 

LANDLORD  AND  TENANT --RIGHTS  AND 
LIABILITIES-ESTOPPEL  TO  DENY  LAND- 
LORD'S TITLE. 

NEW  YORK  COURT  OF  APPEALS,  FEB.  28,  1886. 

Ttlyou  V.  Reynolds. 

A  tenant  may  not  deny  his  landlord's  title,  although  ft  ap- 
pears upon  the  lease  itself  that  the  lessor  has  no  valid 
title  to  a  part  of  the  term  demised,  and  it  is  recited  in 
the  lease  that  he  demised  only  such  interest  as  he  had  in 
the  premises. 

APPEAL  from  General  Term,  City  Court  of  Brook- 
lyn. 
George  P.  A  very y  for  appellant. 
WiUiam  SulUvayi^  for  respondent. 

Danforth,  J.  This  action  is  for  rent  alleged  to  be 
due  from  the  defendant,  an  under-lessee,  to  the  plain- 
tiff, whose  title  as  landlord  was  derived  from  the 
town  of  Gravesend,  through  a  lease  executed  to  him 
by  its  commissioners  of  common  lands.  The  original 
lease  by  its  terms  ended  on  the  1st  of  May,  1883,  but 
on  the  27th  of  January,  1879,  the  commissioners,  by 
an  indorsement  under  their  hands  and  seals,  extended 
the  same  for  the  term  of  ten  years.  The  plaintiff,  at 
the  execution  of  the  original  lease,  took  possession  of 
the  whole  of  the  demised  premises,  and  continued  in 
possession  thereof  until  the  27th  day  of  February, 
1888,  when  by  indenture  of  that.date,  executed  by  him- 
self, and  also  by  the  defendant,  he  demised  to  the  de- 
fendant a  portion  of  the  premises  for  the  term  of  ten 
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years  thereafter,  at  the  anuual  rental  of  $150,  which 
the  defeudaiit  agreed  to  pay  the  plaiutiff  each  year  in 
advauoe.  He  paid  the  first  yearns  reut  at  the  exeou- 
tloii  of  the  lease,  weut  into  possession  of  the  premises, 
and  has  had  peaceable  and  undisturbed  possession 
ever  sinoe,  without  let  or  hindrance  from  any  quarter. 
The  rent  claimed  in  this  action  is  for  the  year  l>egin- 
ning  February  27,  1874.  The  lease  from  the  plaintiff 
recited  that  it  was  **  understood  and  agreed  on  the 
part  of  the  party  of  the  second  part  (defendant)  that 
the  party  of  the  first  part  (plaintiff) "  only  demised 
and  granted  **such  right,  title  and  interest  In  and  to 
the  right  of  occupancy  of  said  lands,  and  only  for 
such  term  and  time  as  the  first  part  has  under  the 
lease  executed  to  him  by  the  commissioners  of  com- 
mon lands,  dated  January  28, 1873,  and  the  renewal  of 
said  lease,  dated  January  27, 1879." 

The  defendant  by  answer  alleged  that  the  plaintiff's 
leasehold,  right  and  title  to  the  premises  ceased  on  the 
1st  day  of  May,  18b3;  that  when  he  paid  the  first 
year's  rent  in  advance  he  supposed  the  plaintiff's  in- 
terest had  been  renewed,  and  had  ten  years  to  run 
from  the  said  1st  of  May,  whereas  the  renewal,  as  the 
defendant  alleges,  was  invalid,  and  he  therefore  not 
only  denies  his  liability  to  pay  the  rent  demanded, 
but  asks  an  affirmative  judgment  requiring  the  plain- 
tiff to  repay  to  him  so  much  of  the  rent  as  purported 
to  accrue  after  the  1st  of  May,  1883,  to  the  27th  of  Feb- 
suary,  1884.  This  claim  is  put  upnn  the  ground  that 
the  extension  on  the  27th  of  January,  1879,  was  void, 
because  in  excess  of  the  powers  of  the  commissioners, 
it  was  executed  more  than  a  year  prior  to  the  expira- 
tion of  the  then-existing  lease.  It  was  so  held  in  TU- 
you  v.  Tovm  of  Oravesend,  104  N.  Y.  366. 

The  materia]  question  upon  this  appeal  is  whether 
this  defect  in  the  plaintiff's  title  is  available  as  a  de- 
fense to  this  action.  It  is  obvious  that  the  extent  and 
nature  of  that  title  was  exhibited  to  the  defendant 
when  he  took  upon  himself  the  relation  of  tenant,  and 
that  he  entered  upon  the  premises,  and  has  since  en- 
joyed the  use  bargained  for  without  interruption. 
Under  these  circumstances  It  would  seem  but  just  and 
reasonable,  that  having  had  the  consideration  of  his 
promise,  he  should  be  precluded  from  refusing  to  per- 
form It.  By  the  terms  of  his  own  lease  he  had  not 
only  constructive,  but  direct,  notice  of  the  provisions 
of  the  plaintiff's  lease,  an  opportunity  to  ascertain  the 
powers  of  the  commissioners  who  granted  it,  and 
neither  concealment  nor  fraud  is  alleged  against  the 
plaintiff.  It  has  been  laid  down  as  a  rule  that  a  pur- 
chaser must  be  wise  in  time;  that  a  lessee  is  a  pur- 
chaser within  the  rule  and  Is  equally  bound  to  look 
into  the  facts  connected  with  the  subject  of  the  lease, 
as  a  purchaser  is  to  look  Into  the  matters  connected 
with  his  purchase.  Cosser  v.  CoUinge,  3  Mylne  &  K. 
283;  Besley  y.  Besley,  9  Ch.  Div.  109.  Moreover  he  Is 
within  the  general  rule  that  a  tenant  may  not  dispute 
his  landlord's  title,  for  as  it  is  said,  he  is  estopped 
from  changing  by  his  own  act  the  character  and  effect 
of  the  tenure.  It  is  conceded  by  the  learned  counsel 
for  the  defendant  that  if  the  plaintiff  had  no  interest 
In  the  premises  when  the  lease  was  executed  and 
delivered,  and  it  had  been  silent  as  to  the  title  of 
the  lessor,  the  lessee  would  have  been  estopped  from 
controverting  his  title,  but  the  claim  is  that  as  the 
lessor  had  an  interest  in  the  premises  under  the  origi- 
nal lease,  although  for  a  period  of  less  than  one  year 
from  the  time  of  giving  the  lease  to  the  defendant, 
and  as  the  lease  was  not  silent  in  relation  thereto,  a 
different  result  follows.  In  other  words,  the  plaintiff 
is  said  to  be  in  a  worse  condition  than  he  would  have 
been  had  he  concealed  the  truth,  and  had  no  title  at 
all.  It  would  seem  however  that  this  circumstance 
takes  away  all  equity  from  the  defense,  and  that  In 
view  of  the  mutual  understanding  of  the  real  Interest 


of  the  plaintiff  as  it  existed  at  the  time  of  the  creation 
of  the  relation  of  landlord  and  tenant  between  the 
parties,  the  nature  and  extent  of  the  plaintiffs  legal 
estate  is  unimportant.  The  agreement  was  made  with 
that  in  mind,  and  It  is  impossible  to  find  any  equity 
In  favor  of  defendant's  claim  to  eujoy,  without  com- 
pensation, premises  which  he  obtained  from  the  plain- 
tiff as  landlord  upon  a  promise  to  pay  reut  as  tenant. 

There  are  cases  in  which  the  lessee  is  not  estopped 
from  denying  his  landlord's  title,  as  in  the  cose  of 
eviction  by  superior  title;  but  it  is  well  settled,  that 
if  a  party  enters  as  lessee  of  another,  and  the  right  of 
the  lessor  is  In  noway  altered,  the  lessee  is  estopped 
from  denying  that  relation,  or  that  the  legal  estate 
and  reversion  is  in  the  lessor.  The  title  he  then  ac- 
knowledges and  accepts  he  must  abide  by  while  the 
relation  lasts.  The  result  is  the  same,  although  on  ihe 
face  of  the  lease  it  should  appear  that  the  landlord 
had  no  legal  estate.  If  the  parties  agree  that  the  rela- 
tion of  landlord  and  tenant  shall  be  created,  and  this 
agreement  is  carried  out  by  one  being  let  into  posses- 
slon,then  as  between  them  the  relation  of  landlord  and 
tenant  is  created,  and  they  are  just  as  much  estopped 
as  if  there  had  been  no  such  statement.  The  founda- 
tion of  the  estoppel  is  the  fact  of  the  one  obtaining 
possession  and  enjoying  possession  by  the  permission 
of  the  other.  And  so  long  as  one  has  this  enjoyment, 
he  Is  prevented  by  this  rule  of  law  from  turning 
round  and  saying  his  landlord  has  no  right  or  title  to 
keep  him  in  possession.  NeUis  v.  Lathrop^  22  Wend. 
121;  Morton  v.  WoodSy  L.  R.,  3  Q.  B.  667;  same  case 
in  Exch.  Ch.,  L.  R.,  4  Q.  B.  298. 

In  the  case  before  us,  the  state  of  facts  upon  which 
the  possession  was  given,  and  the  agreement  to  pay 
rent  was  made,  cont'nues  the  same  as  when  the  lease 
was  made,  and  nothing  has  occurred  to  change  the  re- 
lation of  the  parties.  The  fact  therefore  that  the  lease 
contains  the  truth  as  to  the  real  title  of  the  lessor 
should  be  no  obiection  to  the  plaintiff's  recovery,  and 
so  far  as  the  cases  cited  by  the  defendant  are  to  the 
contrary,  they  are  inconsistent  with  later  decisions, 
and  the  doctrine  on  which  they  rest  was  in  fact  over- 
ruled by  Jolly  V.  Arhnthnott  4  De  Gex  &  J.  224,  where 
the  lord  chancellor  says :  '*  It  appears  to  mo  however 
that  the  circumstance  of  the  truth  of  the  case  appear- 
ing upon  the  deed  is  a  reason  why  the  agreement  of 
the  parties  which  it  embodies  should  be  carried  out, 
either  by  giving  effect  to  their  Intentions  in  the  man- 
ner which  they  have  prescribed,  or  by  way  of  estop- 
pel, to  prevent  their  denying  the  right  to  do  the 
acts  which  they  have  authorized  to  be  done."  So  in 
Morton  v.  Woods^  supra,  when  by  writ  of  error  that 
case  was  before  the  Exchequer  Chamber,  it  is  said : 
'*  It  is  the  creation  of  the  tenancy,  or  the  estoppel 
which  arises  from  the  creation  of  the  relation  of  land- 
lord and  tenant  by  agreement  between  the  parties, 
that  makes  the  actual  legal  estate  unnecessary  to  sup- 
port the  distress  (for  rent),  and  not  the  consent  of  the 
third  party  In  whom  the  legal  estate  is." 

In  the  case  before  us  the  plaintiffs  title  rested  upon 
the  lease  and  Its  extension.  It  did  not  rest  upon  either 
standing  alone,  but  the  demise  to  the  defendant  was 
upon  both.  They  were  not  more  valid  when  the  de- 
fendant took  his  lease  than  when  he  refused  to  pay 
rent.  Nothing  had  occurred  to  weaken  or  impair 
either.  By  accepting  the  lease  he  recognized  the  title 
as  it  then  existed,  In  substance  agreed  to  accept  It 
as  a  good  title,  and  a  good  foundation  for  the  term 
bargained  for ;  and  he  cannot  now  convert  one  part 
more  than  the  other.  His  defense  is  not  that  be  has 
been  evicted  or  disturbed  in  the  possession,  nor  that 
any  one  but  the  plaintiff  claims  title  to  the  demised 
premises  during  the  term,  but  simply  that  one  branch 
or  strand  of  the  plaintiffs  title  has  dropped  off.  The 
recital  in  his  own  lease  showed  th|it^lt  would  do  so  dur- 
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ing  the  flnt  year  of  his  term.  He  now  says,  not  that 
any  thing  has  oooarred  to  defeat  or  change  Its  charac- 
ter or  impair  its  validity,  but  simply  that  it  never  was 
valid.  In  other  words,  that  his  landlord's  title  was 
good  as  to  part  of  the  term  and  bad  as  to  another  part 
of  the  term.  In  effect  the  plaintiff  said :  **  I  have  this 
lease  and  its  extension ;  here  they  are.  I  will  let  yon 
a  portion  of  the  term  described  in  them.*'  The  de- 
fendant accepted,  agreed  to  pay  the  rent,  and  was  pat 
into  possession.  He  was  pat  in  ander  one  as  much  as 
the  other.  He  now  refases  to  pay  rent,  saying  to  his 
landlord.  "  Yoar  title  is  not  good."  To  allow  sach  a 
defense  to  prevail  woald  create  an  anomaly  not  called 
for  by  any  precedent  or  rale  of  law  or  jastice. 

The  case  referred  to  by  the  court  below,  and  again 
cited  by  the  respondent,  is  Lamaon  ▼.  Clarkaoiit  118 
Mass.  848.  In  that  case  the  landlord's  estate  in  the 
premises  was  for  the  life  of  one  Laucy.  He  died  dar- 
ing the  term,  and  the  court  held  that  the  landlord 
could  not  recover  for  subsequently  accruing  rent. 
There  the  event  on  which  the  plaintiff's  entire  title 
depended  occurred  after  the  defendant  took  posses- 
sion, and  by  setting  it  up  he  denied  nothing  which  he 
had  once  admitted.  He  simply  showed  that  the  title 
under  which  he  entered  had  expired.  It  also  appeared 
that  the  reversioner  had  given  him  notice  to  pay  rent 
to  his  landlord.  In  the  case  before  us  it  is  quite  dif- 
ferent. The  defendant,  when  he  took  possession,  ad- 
mitted the  plalntifTs  title  to  be  good— the  whole  title; 
the  title  for  the  extended  term.  Now  he  proposes, 
and  has  been  allowed,  *'  to  pick  a  hole  "  in  that  branch 
of  it.  This  he  cannot  do,  since  it  remains  as  it  was 
at  the  time  the  tenancy  commenced.  By  signing  and 
sealing  the  deed,  he  accepted  as  good  the  landlord's 
title,  not  in  part  only,  but  as  a  whole,  actually  paying 
rent  for  a  period  beyond  the  expiration  of  the  origi- 
nal lease  of  his  landlord,  and  he  cannot  be  heard  to 
deny  that  the  term  bargained  for  passed  to  him  by  the 
lease.  The  rule  which  precludes  him  from  contesting 
it  has  been  long  settled.  It  is  founded  in  good  policy, 
and  in  public  convenience.  Vemam  v.  Smithy  16  N.  Y. 
829.  There  Is  nothing  in  this  case  to  make  its  appli- 
cation inequitable.  The  defendant  has  en  joyed  what 
he  bargained  for,  and  there  is  no  suggestion  even  that 
any  other  party  makes  any  claim  for  that  use.  If 
there  were  any  one  he  might  have  avoided  the  danger 
of  being  compelled  to  make  a  doable  payment,  by 
causing  the  parties  to  interplead.  Vemam  r.  Smith, 
supra.    He  did  not  do  so. 

The  case  of  Balls  v.  Westwood,  2  Camp.  11,  decided 
in  1809,  lays  down  the  rule  applicable  here.  In  that 
case  it  was  found  that  the  defendant  entered  upon  the 
premises  in  question  (a  copyhold  tenement)  under  the 
plaintiff,  to  whom  he  had  paid  rent  till  within  the 
then  last  two  years,  and  that  he  still  continued  in  pos- 
session. The  defense  was  that  about  two  years  before 
the  copyhold  tenement  had  been  seised  as  freehold 
into  the  hands  of  the  lord  of  the  manor,  and  more- 
over that  the  defendant  had  since  paid  rent  to  him. 
Lord  Ellenborough  asked :  *'  Did  you  by  any  formal 
act  renounce  the  plaintiff's  title?  Did  you  divest 
yourself  of  the  possession  you  obtained  under  the 
plaintiff,  and  commence  a  fresh  holding  under  another 
person  ?  "  The  counsel  [tor  the  defendant  answered, 
that  such  a  form  had  been  thought  unnecessary, 
and  contended  that  as  the  defendant  did  not  dispute 
the  plaintiff's  original  title  to  the  premises,  he  was  at 
liberty  to  show  that  that  title  no  longer  existed.  The 
court  replied :  **  You  may  as  well  attempt  to  remove 
a  mountain.  You  cannot  controvert  the  continu- 
ance of  the  title  under  whose  demise  you  continue  to 
hold.  *  *  *  Had  the  defendant,  upon  the  prem- 
ises being  seized  by  the  lord  of  the  manor,  disclaimed 
holding  of  the  plaintiff,  and  entered  afresh  under  the 
new  landlord,  we  might  now  inquire  into  the  validity 


of  the  seizure,  and  consider  who  is  legally  entitled  to 
the  premises ;  but  the  same  tenancy  continnes  which 
was  created  by  the  original  demise,  and  the  tenant 
must  still  pay  rent  to  the  lessor,  whose  title  he  then 
recognized."  This  case  is  cited  with  approval  by 
Savage,  C.  J.,  in  Evertaen  v.  Sawyer,  2  Wend.  607,  and 
there  the  defendant  succeeded  because  he  brought 
himself  within  its  rule.  He  had  disclaimed  the  title 
under  which  he  entered,  and  had  taken  a  new  lease. 
The  defendant's  case  is  not  so  strong  as  was  that  of 
the  defendant  in  the  original  case  cited ;  there  has 
been  no  eviction,  no  disclaimer,  no  acquiescence  in 
another  title,  no  claim  by  any  other  person 
that  a  superior  title  was  to  be  enforced  or  in- 
sisted upon,  or  even  that  one  existed.  The  defend- 
ant alone  asserts  it.  He  has,  and  has  at  all  times  had, 
all  that  the  lease  offered,  and  upon  the  offer  of  which 
he  accepted  the  benefit  of  its  provisions.  He  cannot, 
under  the  circumstances  in  evidence,  repudiate  the 
contract,  nor  has  he  a  right  to  raise  an  issue  upon  the 
plaintilTs  title.  To  that  effect  are  the  cases  already 
cited,  and  also  lugraham  v.  Baldwin,  9  N.  Y.  46; 
Woodrx^a  case,  93  id.  009;  Prevot  v.  Lawrence,  81  id. 
ZS2,  Those  cited  by  respondent  require  no  other  con- 
clusion. Judgment  was  improperly  given  in  his  favor. 
It  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 
All  concur. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Animals— iNjuBixs  by  vicious  doo—  bvidxnce  — 
OFFEB  OF  GOMPBOMisv.— (1)  In  an  action  to  recover 
damages  for  injuries  resulting  from  being  bitten  by  a 
dog,  the  evidence  was  that  plaintiff  was  bitten  by  a 
dog,  which  was  then  killed;  that  after  its  death  it  was 
identified  by  several  persons,  who  swore  that  they  be- 
lieved it  to  be  defendant's  dog;  that  the  dog  had  also 
bitten  defendant's  servant  and  the  latter's  wife;  the 
defendant  testified  that  he  had  a  lot  of  dogs  which 
were  kept  chained  all  the  time;  that  he  did  not  at- 
tend to  them  personally,  and  had  not  heard  that  any 
of  them  had  been  killed  or  his  servant  bitten ;  bat 
none  of  his  servants  were  called  as  witnesses.  HelA, 
that  the  evidence  tended  to  establish  that  the  dog  be- 
longed to  defendant  and  that  it  was  of  ferocious  dis- 
position, which  being  known  to  defendant's  servant, 
was  known  to  defendant.  In  Baldwin  v.  Casella,  It. 
R.  7  Exch.  825,  it  is  said:  "All  dogs  may  be  mis- 
chievous, and  therefore  a  man  who  keeps  a  dog  Is 
bound  either  to  have  it  under  his  own  observation 
and  inspection,  or  if  not  to  appoint  some  one  under 
whose  observation  and  inspection  it  may  be,  and  that 
person's  knowledge  is  the  knowledge  of  the  owner.'* 
In  the  case  before  us,  Robinson  was  one  of  the  ser- 
vants to  whose  care  the  dog  was  intrusted,  and  Rob- 
inson was  himself  bitten  by  him  before  the  plaintilT 
suffered.  It  Is  not  material  that  the  fact  was  not  com- 
municated to  the  master.  Again,  if  the  dog  was  the 
defendant's  dog,  the  very  purpose  for  which  the  de- 
fendant kept  him  charges  him  with  knowledge  of  his 
character,  and  he  is  therefore  chargeable  with  negli- 
gently keeping  him,  although  it  did  not  appear  that 
he  had  actually  bitten  another  person  before  he  bit 
the  plaintiff.  Worth  ▼.  Gilling,  L.  R.,  2  C.  P.  1.  In 
that  case  the  court  say :  **  The  defendants  admitted 
that  the  dog  was  purchased  for  the  protection  of  their 
premises.  Unless  of  a  fierce  nature,  he  would  hardly 
have  been  useful  for  that  purpose."  In  Buckley  v. 
Leonard,  4  Deuio,  600,  an  action  for  damages  for  in- 
juries infiicted  by  a  dog,  It  appeared  among  other 
things  **  that  for  the  most  part  the  defendant  had 
kept  his  dog  chained  up  in  the  day-time,  and  in  his 
store  nights,"  and  the  defendant,  hsjring  had  siver- 
Digitized  by  VjOOQ IC 


THE  ALBANY  LAW  JOUENAL. 


S39 


diot.  It  was  reversed,  the  coart  sajing,  aside  from 
proof  that  the  defeiidaut  had  notice  of  the  dog's  dis- 
position: **  The  fact  that  he  usoallj  in  the  day -time 
kept  him  confined,  and  in  the  night  kept  him  in  his 
store,  is  strong  cTidonoe  that  he  was  folly  aware  that 
the  safety  of  his  neighbors  would  be  endangered  by 
allowing  him  to  go  at  large.*'  The  case  of  the  defend- 
ant therefore  is  that  of  one  who  has  in  his  possession 
and  under  his  control  an  animal,  dangerous,  unless 
reasonable  precautions  are  taken  to  prevent  injury  to 
third  persons.  In  such  case  it  is  obvious  the  injury 
must  have  occurred  by  his  neglect,  and  for  the  conse- 
quences he  should  be  held  responsible.  Muller  v. 
McKesson,  73  N.  Y.  195.  (2)  A  conversation  was  sought 
by  defendant  with  plaintiff,  and  after  a  talk  about  the 
injuries  received  by  plaintiff  from  defendant's  dog,  an 
offer  to  pay  plaintiff  a  certain  amount  was  made,  and 
declined  as  not  sufficient  in  amount.  There  was  no 
statement  that  the  conversation  was  to  be  confidential 
nor  that  the  offer  was  made  for  the  sake  of  peace. 
Held,  that  such  conversation  was  admissible  in  an  ac- 
tion for  damages  resulting  from  such  injuries,  to  show 
defendant's  liability.  In  such  a  case  even  the  offer  of 
a  sum  by  way  of  compromise  is  held  to  be  admissible 
unless  stated  to  be  confidential  or  made  without 
prejudice.  Wallace  v.  Small,  1  Moody  &  M.  446; 
Thompson  v.  Austen,  2  Dowl.  &  R.  368.  Feb.  28, 1888. 
Brice  v.  Bauer,    Opinion  by  Danforth,  J. 

Contract—action  on~rbfersnce— findings  of 
BSFERXS.— Where  a  complaint  alleged  as  a  cause  of 
action  the  performance  of  work  and  labor  in  prepar- 
ing plans  by  an  architect  for  the  defendant,  at  his  re- 
quest, and  an  agreement  to  pay  for  them  what  they 
were  reasonably  worth,  and  the  defendant  answered 
that  the  work  was  done  for  the  defendant  and  others, 
who  were  about  to  form  a  club  to  build  an  apartment 
house,  under  an  agreement  that  other  architects  were 
also  to  present  plans ;  that  if  the  club  was  formed, 
and  the  building  erected,  the  plans  accepted  would  be 
paid  for  by  the  club ;  but  if  the  club  was  not  formed, 
or  the  plans  not  accepted,  they  were  not  to  be  paid 
for;  findings  by  a  referee  that  it  was  part  of  the  con- 
tract between  the  plaintiff  and  defendant  that  the 
building  should  be  built  by  the  defendant  or  a  club  to 
be  formed  by  him ;  that  if  plaintiff's  plans  were  not 
adopted,  either  by  such  club  if  formed,  or  by  defend- 
ant, if  such  club  were  not  formed,  plaintiff  should  re- 
ceive no  pay  for  his  services;  but  if  said  plans  were 
adopted  by  said  club  or  by  defendant,  plaintiff  should 
be  paid  for  such  services  what  they  were  reasonably 
worth;  that  defendant  adopted  such  plans  In  case  the 
club  was  not  formed,  and  that  the  club  never  was 
formed  and  the  plans  never  used— do  not  support  the 
allegations  of  the  complaint,  and  on  defendant's  ex- 
ceptions to  such  findings  a  new  trial  should  have  been 
granted.  Feb.  28, 1888.  Romeyn  v.  Sickles.  Opinion 
by  Ruger,  C.  J. 

FaGTOKS— ASSIGNMENT  OF  CLAIMS  DUS  OONSIGNOB. 

Consignees,  under  advances,  assigned  to  plaintiff  be- 
fore its  maturity  defendant's  open  account  with  them 
for  goods  purchased  at  a  time  when  the  consignor  was 
not  in  default  and  had  not  been  called  upon  to  repay 
them  for  advances.  Held,  that  the  plaintiff  acquired 
no  title  to  the  account  as  against  the  consignor.  As 
factors,  Yanuzem,  Wharton  &  Co.  had  no  title  to  the 
consigned  goods.  The  consignor,  upon  a  consignment 
of  goods  to  be  sold  on  commission,  does  not  part  with 
his  title  by  the  consignment,  but  he  continues  to  be 
the  true  owner  of  the  consigned  property  until  sold 
by  the  consignee,  and  the  rule  Is  the  same  whether  the 
consignee  is  a  del  credere  factor  or  is  under  advances 
for  the  principal,  or  Is  simply  an  agent  for  sale,  assum- 
ing no  responsibility  except  that  usually  appertaining 
to  the  position  of  an  agent.    Baker  v.  Bank,  100  N.  T. 


31;  Mellish,  L.  J.,  Ex  parU  White,  6  Ch.  App.  408. 
But  a  factor  under  advances  for  his  principal,  or  who 
guaranties  thQ  sale,  has  a  lien  on  the  goods  and  their 
proceeds  for  his  advances,  and  an  Interest  In  the  debts 
arising  upon  sales  to  protect  his  guaranty.  Ho  Is  en- 
titled to  retain  possession  of  the  goods  and  their  pro- 
ceeds to  protest  his  Hen,  and  to  collect  and  sue  the 
debts  in  his  own  name^rlghts  of  which  the  principal 
cannot  deprive  him  except  by  reimbursing  the  ad- 
vances, or  In  case  of  a  del  credere  factor,  by  relieving 
him  from  his  guaranty.  Hudson  v.  Granger,  6  Bam. 
&  Aid.  27;  Story  Ag.,  §§  388.  407,  408,  424.  But  such 
factors  are  nevertheless  agents,  and  cannot  deal  with 
the  property  or  proceeds  as  their  own.  They  cannot 
pledge  the  goods  for  their  own  debt  (Buckley  v.  Pack- 
ard, 20  Johns.  421),  and  an  unauthorized  pledge  by  a 
factor  did  not  at  common  law  transfer  any  right  as 
against  the  principal,  even  to  the  extent  of  his  lien. 
McComble  v.  Davies,  7  East,  5;  Graham  v.  Dyster,  6 
M.  &  S.  1 ;  Leake  Cont.  515.  A  factor,  although  under 
advances  to  his  principal,  is  bound  nevertheless  to 
obey  the  principal's  instructions,  and  cannot  dispose 
of  the  goods  in  violation  thereof,  even  to  repay  ad- 
vances, until  at  least  he  has  called  upon  the  principal 
for  reimbursement.  Marfield  v.  Goodhue,  8  N.  Y.  02; 
Hilton  V.  Yanderbllt,  82  Id.  581.  The  precise  question 
In  the  present  case  Is  whether  a  factor,  having  ad- 
vanced generally  on  the  goods  in  his  hands,  can,  in  the 
absence  of  special  authority,  sell  out  and  out  a  debt 
existing  In  open  account,  arising  on  a  sale  of  a  portion 
of  the  consigned  goods,  so  as  to  transfer  a  good  title 
to  the  claim,  and  this  too  before  the  maturity  of  the 
debt,  and  when  the  principal  is  not  In  default  and  has 
not  been  called  upon  to  repay  the  advances,  and  there 
are  no  special  circumstances.  The  question  depends, 
we  think,  upon  the  general  doctrine  of  agency.  The 
agent  is  Invested  with  such  authority  as  his  commis- 
sion confers,  and  as  to  third  persons,  such  as  he  is  held 
out  as  possessing;  and  in  construing  his  authority, 
the  custom  or  usage  of  the  business  Is  frequently  a 
mutual  consideration.  The  transaction  between  Van- 
uxem,  Wharton  &  Co.  and  the  bank  was  not  a  sale  of 
goods  or  a  collection  of  a  debt  By  the  general  rule  a 
factor  cannot  bind  the  principal  by  a  disposition  of  his 
property  out  of  the  ordinary  course  of  business. 
Baston  v.  Clark,  85  N.  Y.  225.  We  have  been  referred 
to  no  authority  holding  that  a  factor  possesses  the  au- 
thority exercised  by  Van  uxem,  Wharton  3c  Co.  In  the 
case  in  question.  Such  a  construction  of  his  power 
would  be  inconvenient,  and  might  lead  to  great 
abuses.  It  would  enable  the  factor  to  put  his  princi- 
pal's property  out  of  his  hands  before  any  default  on 
the  part  of  the  principal,  thereby  depriving  the  latter 
of  the  right  to  the  possession  of  his  property  on  dis- 
charging the  factor's  claims.  Assuming  that  the  trans- 
feree would  himself  be  held  to  account,  it  subjects  the 
principal  to  the  embarrassment  of  calling  third  parties 
into  the  settlement  of  his  transactions  with  his  agent. 
The  transaction  In  this  case  was  out  of  the  ordinary 
course  of  business,  and  has  all  the  ear-marks  of  an 
Irregular  transaction.  It  was  not  an  assignment  to 
the  bank  of  the  factor's  lien,  accompanied  with  a  de- 
livery of  the  property  of  the  principal,  to  keep  pos- 
session for  the  factor  In  order  to  preserve  the  lien. 
Urquhart  v.  Mclver,  4  Johns.  103.  We  think  It  would 
be  unwise  to  extend  the  factor's  authority  to  embrace 
this  transaction,  and  that  the  bank  acquired  no  title 
to  the  claim.  Feb.  28,  1888.  Commercial  National 
Bank  cf  PewMylnania  v.  HeUbronner.  Opinion  by 
Andrews,  J. 

MUNIGIPAL  CORPORATIONS  —  UKFEOTIYB  STRBBTS— 
CONTRIBUTORY    NBGLIGBNCB  —  NEGLIGENCB.— (1j  In 

an  action  against  a  municipal  corporation  it  appeared 
that  earth  had  been  thrown  uoon  detendnt's  side- 
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walk  by  au  adjoining  owner  bailding  a  treuch»  and 
post-holes  for  a  feuoe.  The  street  was  muddj,  and  in 
attempting  to  pass  oyer  the  obstruotiou  plaintHf  fell 
and  was  injured.  Ueld,  that  she  was  not  guilty  of 
culpable  imprudence  as  a  matter  of  law.  Pomfrey  ▼. 
Village,  104  N.  Y.  469.  (2)  Defendant's  superintendent 
of  streets  was  present  and  saw  the  dirt  thrown  upon 
the  sidewalk  and  made  no  objeotion.  There  was  evi- 
dence tending  to  show  that  it  had  been  thrown  there 
upon  Friday  and  Saturday  before  the  accident,  which 
occurred  on  Sunday.  There  was  no  proof  of  a  neces- 
sity of  the  deposit.  Heldt  that  the  deposit  must  be 
presumed  wrongful,  and  that  the  question  of  the  suffi- 
ciency of  time  for  removal  was  for  the  jury.  Feb.  10, 
1888.    Shook  v.  CUy  of  Cohoes.    Opinion  by  Earl,  J. 


POLIGB    DBPABTMENT  —  POWSBS    OP   POUOK 

BOABD  —  SPECIAL  GRADES  OF  PATBOLMEN.  —  Un- 
der the  Laws  of  Kew  York,  1870,  chapter  77 
(as  amended,  Laws  of  1878,  chapter  495),  which 
vest  the  powers  and  duties  of  the  government 
of  the  police  of  the  city  of  Albany  in  a  board  of  police 
commissioners,  and  provide  that  said  board  shall  es- 
tablish rules  for  defining  the  powers  of  the  different 
ranks  of  said  force,  and  shall  prescribe  the  manner  of 
appointing  and  removing  members  of  the  force,  and 
the  method  of  discipline,  and  that  no  one  shall  be  dis- 
missed without  written  charges  being  preferred  and 
due  notice  and  trial ;  and  Laws  of  1886,  chapter  448, 
which  provide  that  each  patrolman  shall  receive  an 
annual  salary  not  exceeding  |9U0 — the  police  com- 
missioners have  no  power  to  establish  a  veteran  grade 
of  patrolmen,  and  place  therein  men  who  have  been 
on  the  force  ten  years  or  more  at  a  reduced  salary,  as 
Laws  of  1885,  chapter  298,  which  provide  that  the 
force  shall  consist  of  one  chief,  seven  captains,  twelve 
sergeants  and  one  hundred  and  fifteen  patrolmen, 
does  not  establish  such  a  rank.  It  seems  to  us  that 
the  authority  as  to  patrolmen  which  Is  granted  to  the 
board  by  the  statute  Is  one  by  which  the  board  can 
define  or  enumerate  generally  the  powers  and  duties 
of  the  patrolmen  as  a  class,  and  adopt  rules  and  regu- 
lations as  to  their  discipline,  but  that  under  an 
assumed  exercise  of  such  powers,  the  board  cannot  In 
effect  establish  a  separate  and  distinct  g^rade  of  patrol- 
men not  recognized  by  the  statute,  and  formed  only 
by  the  vote  of  a  majority  of  the  board  and  attach  a 
lower  salary  to  such  office  than  is  given  to  a  patrol- 
man who  is  not  placed  in  such  separate  grade.  We  do 
not  mean  to  question  the  power  of  the  board  to  adopt 
such  rules  and  regulations  defining  the  duties  of  the 
members  of  the  force  or  providing  for  their  discipline, 
as  in  the  judgment  of  the  board  shall  be  deemed 
proper;  nor  the  right  to  detail  any  patrolman  or  set  of 
patrolmen  to  any  special  or  general  work  or  duty 
coming  within  the  fair  range  of  police  duty.  This 
right  Is  essential,  and  is  fully  given  by  the  above  stat- 
utes. But  the  right  to  discriminate  as  to  the  amount 
of  the  salary  to  be  given  to  the  patrolmen,  as  between 
themselves,  we  do  not  think  is  granted  by  the  statute, 
even  though  the  board  should  first  establish  this  vet- 
eran grade,  into  which  a  patrolman  may  be  put 
against  his  will  and  In  spite  of  his  remonstrance.  By 
this  resolution  any  patrolman,  after  ten  years*  service, 
in  good  health,  perfectly  capable  of  discharging  the 
duties  of  the  office,  whose  behavior  has  been  excel- 
lent, and  against  whom  no  charges  are  made,  may  yet 
by  a  majority  vote  of  the  board  be  placed  in  the  vet- 
eran grade  and  his  salary  reduced  one-third,  and  then 
assigned  (as  relator  says  he  was)  to  precisely  the  same 
duties  he  discharged  before  he  was  placed  in  such 
grade.  We  think  this  cannot  be  justly  said  to  be  the 
exercise  either  of  the  power  to  regulate  and  define  the 
duties  of  patrolmen  or  of  the  simple  power  to  fix  their 
salaries.    If  so,I  do  not  see  why  the  defendants  would 


not  have  power  to  fix  a  different  sum  for  each  patrol- 
man as  in  their  judgment  they  should  think  proper, 
not  exceeding  the  maximum  sum,  without  going 
through  the  form  of  establishing  a  separate  grade,  into 
which  they  could  place  any  patrolman  against  his  will. 
It  seems  to  me  it  is  the  discrimination  which  is  unlaw- 
ful, and  it  is  not  made  any  the  less  so  by  the  establish- 
ment of  a  grade  the  duties  whereof  may  be  precisely 
the  same  as  the  regular  patrolman.  Feb.  28,  1888. 
People  ex  ret  WcMorf  v.  ibiice  Commifsioners. 
Opinion  by  Peckham,  J. 

PlBADINO— DBMURREB— MI8JOINDEB  OF   AOTIONB— 
SLANUER  OF  TITLE— TRESPASS— JUBI8DICTIO»—I*ANI>e 

OUTSIDE  OF  STATE.— (1)  lu  Ncw  York  It  Isnocanse  for 
demurrer  on  the  ground  of  improper  joinder  of  causea 
of  action,  that  a  transitory  action,  of  which  the  court 
has  jurisdiction,  is  joined  with  one  for  trespass  on 
lands  in  another  State,  of  which  the  court  has  no 
jurisdiction.  (2)  Upon  demnrrer  to  a  complaint  in  an 
action  for  slander  to  title,  which  contains  an  allega- 
tion that  the  defendant  falsely  and  maliciously  stated 
that  plalutifTs  title  bad  been  examined  by  four  law- 
yers and  pronounced  to  be  bad,  the  court  cannot  refer 
to  the  statement  as  showing  that  it  was  made  in  good 
faith,  the  demurrer  admitting  that  it  was  false  and 
maliclou  s.  (8)  The  courU  of  New  York  have  no  joris- 
dlctlon  over  an  action  for  trespass  committed  on  landa 
in  the  State  of  Georgia.  Feb.  28,  1888.  Dodoe  v. 
CoUnf'    Opinion  by  Rnger,  C.  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

Ck>N8TmTTI0NAL  LAW— BEOULATION  OF  COMMERCE 

—INTOXICATING  LiQUOBS.— The  Code  of  Iowa,  S  1558, 
as  amended  by  the  Laws  of  Iowa  of  1886,  chap.  66,  S 10, 
forbidding  any  common  carrier  to  bring  within  the 
State  of  Iowa,  for  any  person  or  persons  or  corpora- 
tion, any  Intoxicating  liquors  from  any  other  State  or 
Territory  of  the  United  States,  without  first  having 
been  furnished  with  a  certificate  under  the  seal  of  the 
county  auditor  of  the  county  to  which  such  liquor  is 
to  be  transported,  or  Is  consigned  for  transportation, 
certifying  that  the  consignee,  or  person  to  whom  said 
liquor  is  to  be  transported,  conveyed  or  delivered,  is 
authorized  to  sell  Intoxicating  liquors  in  such  county, 
is  void,  being  in  confilct  with  the  provisions  of  the 
Constitution  of  the  United  States  granting  to  Con- 
gress the  power  to  regulate  commerce  among  the  sev- 
eral States.  March  19, 1888.  Bowman  v.  Chicago  A 
N.  W.  Ry,  Co.  Opinion  by  Matthews,  J.  Waite,  C  J.» 
and  Harlan  and  Gray,  J.,  dissenting. 

BEOULATION  OF  COMM  BBCB— LICENSING   FOB- 

EIGN  COBPORATIONS.— The  aot  of  Pennsylvania  of 
June  7, 1879,  prohibiting  foreign  corporations,  except 
insurance  companies,  which  do  not  invest  or  use  their 
capital  in  that  State,  from  keeping  an  office  in  that 
State  for  the  use  of  its  officers,  stockholders,  agents, 
employees,  unless  it  shall  have  first  obtained  a  license 
therefor  by  paying  one  mill  on  each  dollar  of  its  au- 
thorized capital  stock,  is  not  in  violation  of  the  Fed- 
eral Constitution,  vesting  In  Congress  power  to  regu* 
late  commerce  among  the  States,  there  being  no  at- 
tempt to  prohibit  the  transportation  or  sale  of  the 
corporation's  products  in  the  State.  (1)  It  ie  not  per- 
ceived In  what  way  the  statute  impinges  upon  the  com- 
mercial clause  of  the  Federal  Constitution.  It  imposes 
no  prohibition  upon  the  transportation  into  Pennsylva- 
nia of  the  products  of  the  corporation,or  upon  their  sale 
in  the  Commonwealth.  It  only  exacts  a  lioense  tax 
from  the  corporation  when  it  has  an  office  In  the  Com- 
monwealth for  the  use  of  its  officers,  stockholders, 
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agents,  or  employees.  The  tax  Is  not  for  their  office, 
bat  (or  the  office  of  the  corporation ;  and  the  use  to 
which  it  is  pat  Is  presumably  for  the  latter^s  basiness 
and  interest.  Fur  no  other  purpose  can  it  be  supposed 
that  the  office  would  be  hired  by  the  corporation. 
The  exaction  of  a  license  fee  to  enable  the  corpora- 
tion to  have  an  office  for  that  purpose  within  the  Com- 
monwealth is  clearly  within  the  competency  of  its 
Legislature.  It  was  decided  long  ago,  and  the  doc- 
trine has  been  often  affirmed  since,  that  a  corpora- 
tion created  by  one  State  cannot— with  some  excep- 
tions to  which  we  shall  presently  refer— do  business 
in  another  State,  without  the  latter^s  consent,  ex- 
press or  impUed.  Paul  ▼.  Virginia,  8  Wall.  168.  A 
qualification  of  this  doctrine  t79B  expressed  in  Tele- 
graph Co.  T.  Telegraph  Co.,  96  U.  8. 12,  so  far  as  it  ap- 
plies to  corporations  engaged  in  commerce  under  the 
authority  or  with  the  permission  of  Congress.  And 
undoubtedly  a  corporation  of  one  State,  employed  in 
the  business  of  the  general  government,  may  do  such 
business  in  other  States  without  obtaining  a  license 
from  them.  Thus  to  take  an  illustration  from  the 
opinion  of  Mr.  Justice  Bradley  in  a  case  recently  de- 
cided by  him,  **  if  Congress  should  employ  a  corpora- 
tion of  ship-builders  to  construct  a  man-of-war,  they 
would  have  the  right  to  purchase  the  necessaiy  tim- 
ber and  iron  in  any  State  of  the  Uuion,**  and  we  may 
add,  without  the  permission  and  against  the  prohibi- 
tion of  the  State.  Stockton  v.  Railroad  Co.,  82  Fed. 
Rep.  9, 14.  These  exceptions  do  not  touch  the  general 
doctrine  declared  as  to  corporations  not  carrying  on 
foreign  or  inter-State  commerce,  or  not  employed  by 
the  government.  As  to  these  corporations  the  doc- 
trine of  Paul  V.  Virginia  applies.  The  Colorado  cor- 
poration does  not  come  within  any  of  the  exceptions. 
Therefore  the  recognition  of  its  existence  in  Pennsyl- 
vania, even  to  the  limited  extent  of  allowing  it  to 
have  an  office  within  its  limits  for  the  use  of  its  offi- 
cers, stockholders,  agents  and  employees,  was  a  mat- 
ter dependent  on  the  will  of  the  State.  It  could  make 
the  grant  of  the  privilege  conditional  upon  the  pay- 
ment of  a  license  tax,  and  fix  the  sum  according  to 
the  amount  of  the  authorized  capital  of  the  corpora- 
tion. The  absolute  power  of  exclusion  includes  the 
right  to  allow  a  conditional  and  restricted  exercise  of 
its  corporate  powers  within  the  State.  Bank  ▼.  Earle, 
18  Pet.  619;  Insurance  Co.  v.  French,  18  How.  404; 
Ducat  V.  Chicago,  10  Wall.  410;  St.  Qair  v.  Cox,  106 
U.  S.  860.  (2)  Nor  does  the  clause  of  the  Constitution 
declaring  that  the  *'  citizens  of  each  State  shall  be  en- 
titled to  all  privileges  and  Immunities  of  citizens 
in  the  several  States"  have  any  bearing  upon  the  ques- 
tion of  the  validity  of  the  license  tax  in  question. 
Corporations  are  not  citizens  within  the  meaning  of 
that  clause.  This  was  expressly  held  in  Paul  v.  Vir- 
ginia. In  that  case  it  appeared  that  a  statute  of  Vir- 
ginia, passed  in  February,  1866,  declared  that  no  in- 
surance company  not  incorporated  under  the  laws  of 
the  State  should  carry  on  business  within  her  limits 
without  previouslj  obtaining  a  license  for  that  pur- 
pose, and  that  no  license  should  be  received  by  the 
eorporation  until  it  had  deposited  with  the  treasurer 
of  the  State  bonds  of  a  designated  character  and 
amount,  the  latter  varying  according  to  the  extent  of 
the  capital  employed.  No  such  deposit  was  required 
of  insurance  companies  incorporated  by  the  State  for 
carrying  on  their  business  within  her  limits.  A  sub- 
sequent statute  of  Virginia  made  it  a  penal  offense  for 
a  person  to  act  in  the  State  as  an  agent  of  a  foreign 
insurance  company  without  such  license.  One  Sam- 
uel Paul,  having  acted  in  the  State  as  an  agent  for  a 
New  York  insurance  company,  without  a  license,  was 
indicted  and  convicted  in  a  Circuit  Court  in  Virginia, 
and  sentenced  to  pay  a  fine  of  $60.  On  error  to  the 
Court  of  Appeals  of  the  State  the  judgment  was  af- 


firmed, and  to  review  that  judgment  the  case  was 
brought  to  this  court.  Here  it  was  contended,  as  in 
the  present  case,  that  the  statute  of  Virginia  was  In- 
valid by  reason  of  its  discriminating  provisions  be- 
tween her  corporations  and  corporations  of  other 
States;  that  in  this  particular  it  was  in  conflict  with 
the  clause  of  the  Constitution  mentioned,  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States. 
But  the  court  answered  that  corporations  are  not  citi- 
zens within  the  meaning  of  the  clause;  that  the  term 
'*  citizens*'  as  used  In  the  clause  applies  only  to  natu- 
ral persons,  members  of  the  body  politic  owing  alle- 
giance to  the  State,  not  to  artificial  persons  cre- 
ated by  the  Legislature,  and  possessing  only  such  at- 
tributes as  the  Legislature  has  prescribed ;  that  the 
privileges  and  immunities  secured  to  citizens  of  each 
State  in  the  several  States  by  the  clause  in  question 
are  those  privileges  and  immunities  which  are  com- 
mon to  the  citizens  in  the  latter  States,  under  their 
Constitution  and  laws,  by  virtue  of  their  citizenship; 
that  special  privileges  en  joyed  by  citizens  in  their  own 
States  are  not  secured  in  other  States  by  that  provis- 
ion ;  that  it  was  not  intended  that  the  laws  of  one 
State  should  thereby  have  any  operation  in  other 
States;  that  they  can  have  such  operation  only 
by  the  permission,  express  or  implied,  of  those  States; 
that  special  privileges  which  are  conferred  must  be 
enjoyed  at  home,  unless  the  assent  of  other  States  to 
their  enjoyment  therein  be  given ;  and  that  a  grant  of 
corporate  existence  was  a  grant  of  special  privileges 
to  the  corporators,  enabling  them  to  act  for  certain 
specified  purposes  as  a  single  individual,  and  exempt- 
ing them,  unless  otherwise  provided,  from  individual 
liability,  which  could  therefore  be  enjoyed  in  other 
States  only  by  their  assent.  In  the  subsequent  case 
of  Ducat  V.  Chicago,  10  Wall.  410,  the  court  followed 
this  decision,  and  observed  that  the  power  of  the 
State  to  discriminate  between  her  own  domestic  cor- 
porations and  those  of  other  States  desirous  of  trans- 
acting business  within  her  jurisdiction,  was  clearly 
established  by  it  and  the  previous  case  of  Augusta  v. 
Earle,  13  Pet.  619,  and  added  that  **.as  to  the  nature 
or  degree  of  discrimination,  it  belongs  to  the  State  to 
determine,  subject  only  to  such  limitations  on  her 
sovereignty  as  may  be  found  In  the  fundamental  law 
of  the  Union."  Fire  Ass'n  v.  New  York,  119  U.  8. 
110, 120.  (3)  The  application  of  the  fourteenth  amend- 
ment of  the  Constitution  to  the  statute  imposing  the 
license  tax  in  question  Is  not  more  apparent  than  the 
application  of  the  clause  of  the  Constitution  to  the 
rights  of  citizens  of  one  State  to  the  privileges  and 
immunities  of  citizens  in  other  States.  The  inhibition 
of  the  amendment  that  no  State  shall  deprive  any 
person  within  its  jurisdiction  of  the  equal  protection 
of  the  laws,  was  designed  to  prevent  any  person  or 
class  of  persons  from  being  singled  out  as  a  special 
subject  for  discriminating  and  hostile  legislation. 
Under  the  designation  of  **  person  "  there  is  no  doubt 
that  a  private  corporation  Is  included.  Such  corpora- 
tions are  merely  associations  of  individuals  united 
for  a  special  purpose,  and  permitted  to  do  business 
under  a  particular  name,  and  have  a  succession  of 
members  without  dissolution.  As  said  by  Chief  Jus- 
tice Marshall :  **  The  great  object  of  a  corporation  is 
to  bestow  the  character  and  properties  of  individ- 
uality on  a  collective  and  changing  body  of  men." 
Bank  v.  Billings,  4  Pet.  614,  662.  The  equal  protec- 
tion of  the  laws  which  these  bodies  may  claim  is  only 
such  as  is  accorded  to  similar  associations  within  the 
jurisdiction  of  the  State.  The  plaintiif  in  error  is  not 
a  corporation  within  the  jurisdiction  of  Pennsylva- 
nia. The  office  it  hires  is  within  such  jurisdiction, 
and  on  condition  that  it  pays  the  required  license 
tax  it  can  claim  the  same  protection  in  the  use  of  the 
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office  that  any  other  corporation  having  a  similar  of- 
fice may  ciaim.  It  would  then  have  the  equal  protec- 
tion of  the  law  so  far  as  it  bad  any  thing  within  the 
jurisdiction  of  the  State,  and  the  constitutional 
amendment  requires  nothing  more.  The  State  is  not 
prohibited  from  discriminating  in  the  privileges  it 
may  grant  to  foreign  corporations  as  a  condition  of 
tbeir  doing  business  or  hiring  offices  within  its  limit», 
provided  always  such  discrimination  does  not  inter- 
fere with  any  transaction  of  such  corporations  of  in- 
ter-State or  foreign  commerce.  It  is  not  every  cor- 
poration, lawful  in  the  State  of  its  creation,  that 
other  States  may  be  willing  to  admit  within  their  ju- 
risdictiou,  or  consent  that  it  have  offices  In  them ; 
such,  for  example,  as  a  corporation  for  lotteries.  And 
even  where  the  business  of  a  foreign  corporation  is 
not  unlawful  in  other  States,  the  latter  may  wish  to 
limit  the  number  of  such  corporations,  or  to  subject 
their  business  to  such  control  as  would  be  in  accord* 
auce  with  the  policy  governing  domestic  corporations 
of  a  similar  character.  The  States  may  therefore  re- 
quire for  the  admission  within  their  limits  of  the  cor- 
porations of  other  States,  or  of  any  number  of  them, 
such  conditions  as  they  may  choose,  without  acting  in 
conflict  with  the  concluding  provision  of  the  first  sec- 
tion of  the  fourteenth  amendment.  As  to  the  mean- 
ing and  extent  of  that  section  of  the  amendment,  see 
Barbier  v.  Connolly,  113  U.  S.  27;  Soon  Hlng  v.  Crow- 
ley, Id.  708:  MlssouH  v.  Lewis,  101  id.  22,  SO;  Rail- 
way Co.  V.  Humes,  115  id.  612;  Tick  Wo  v.  Hopkins, 
Udid.  866;  Hayes  v.  Missouri,  120  id.  68.  The  only 
limitation  upon  this  power  of  the  State  to  exclude  a 
foreign  corporation  from  doing  business  within  its 
limits  or  hiring  offices  for  that  purpose,  or  to  exact 
conditions  for  allowing  the  corporation  to  do  business 
or  hire  offices  there,  arises  where  the  corporation  is  in 
the  employ  of  the  Federal  government,  or  where  its 
business  is  strictly  commerce,  inter-State  or  foreign. 
The  control  of  such  commerce,  being  in  the  Federal 
government,  is  not  to  be  restricted  by  State  author- 
ity. March  19,  1888.  PetnMna  ConaoUdaUd  Silver 
Miniiig  A  MUUng  Co.  v.  CotMnontoeaUh  of  Pennsyd'a- 
^  nia.    Opinion  by  Field,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

NniSANCir— PUBLIC  picnics  and  DANcns— ordi- 
NANCB  TO  RB8TBAIN.  —  Public  plcnlcB  and  public 
dances  are  noc,  in  their  nature,  nuisances;  and  a  vil- 
lage ordinance,  in  so  far  as  it  seeks  to  declare  them  to 
be  nuisances,  regardless  of  their  character,  is  void. 
They  are  not  in  the  list  of  common-law  nuisances 
enumerated  in  the  text-books.  See  4  Bl.  Com. 
(Sharswood*s  ed.)  166,  n67  et  seq;  1  Hawk.  P.  C.  (Cur- 
wen's  ed.)  604;  Wood  Nuis.,  p.  86.  fi  28  et  8eq.  Now  is 
there  any  thing  necessarily  harmful  in  the  nature  of 
either,  more  than  in  that  of  any  other  public  amuse- 
ment? When  conducted  with  proper  decorum  and 
circumspection,  and  remote  from  public  thorough- 
fares, it  is  impossible  to  conceive  how  any  public  in- 
jury or  annoyance  can  result.  That  the  manner  of  con- 
ducting them  may  be  productive  of  annoyance  and 
injury  to  the  public,  is  not  to  be  questioned;  but 
since  the  nuisance  must  consist  in  this,  and  not  in  the 
picnic  or  dance,  of  itself  aione.  the  ordinance  should 
be  directed  only  to  it.  While  the  rights  of  the  people 
to  be  free  from  disturbance  and  reasonable  appre- 
hension of  danger  to  person  and  property  Is  to  be  re- 
spected and  jealously  guarded,  the  equal  rights  of  all 
to  assemble  together  for  health,  recreation  or  amuse- 
ment, iu  the  open  air,  is  no  less  to  be  respected  and 
jealously  guarded.  That  a  privilege  may  be  abused  is 
no  reason  it  shall  be  denied.   Sup   Ct.   Ill,  Jan.  19, 


1888.  Vmage  of  De8  Plainea  v.  PorUr.  Opinion  by 
Scholfield,  J. 

OfTICEB— ACTION  AGAINST  CLBBK    FOB   WBONOFCL 

ISSUE  OF  WBiT— DAMAOB8.— An  actlon  for  damages 
does  not  lie  against  a  circuit  clerk  wrongfully  issuing 
a  writ  of  venditiothi  exponas  commanding  the  sheriff 
to  sell  certain  lands  In  the  possession  of  the  plaintiff, 
on  which  an  execution  against  another  person  has 
been  levied— the  wrongful  levy  and  sale  not  affecting 
his  right,  title  or  possession;  and  the  costs,  expenses 
and  attorney's  fees  incurred  in  defending  a  suit 
brought  against  him  by  the  purchaser,  alleged  as 
special  damages,  not  being  the  natural  and  proximate 
cause  of  consequence  of  issuing  the  writ  When  an 
individual  suffers  damages  by  any  act  of  negligence 
or  misconduct  of  a  public  officer  in  respect  to  any 
ministerial  duty  annexed  to  his  office,  he  is  answer- 
able to  such  individual  in  a  civil  action ;  but  iu  such 
case  a  wrong  committed  by  the  officer,  and  resulting 
damage  to  the  party  complaining,  must  concur  to 
give  title  to  a  remedy.  Bollinger  v.  Glenn,  80  Ala. 
190.  While  actual  or  specific  damage  is  not  indispen- 
sable, the  party  complaining,  however  amiss  may  be 
the  act,  must  have  suffered  Injury,  either  actual  or 
implied  or  presumed  from  an  Invasion  of  his  rights  or 
from  a  breach  of  duty  owing  to  him.  In  respect  to  the 
judgment  or  process  thereon,  the  clerk  owed  no  offi- 
cial duty  to  the  plaintiff,  and  no  damages  resulted  to 
her  such  as  the  law  Implies  from  the  wrong^fnl  issue  of 
the  writ.  The  act  of  the  clerk,  though  illegal  and  un- 
authorized, did  not  confer  on  plaintiff  any  legal  claim 
—any  right  of  action— against  him,  unless  on  the 
facts  averred  she  sustained  special  damages,  which 
are  recoverable.  Dehn  v.  Heckman,  12  Ohio  St.  181 ; 
Ware  v.  Brown,  2  Bond,  267;  Harrington  v.  Ward,  9 
Mass.  261.  The  only  title  or  right  to  the  lands  shown 
by  the  averments  of  the  complaint  is  such  as  the  law 
implies  from  plaintiff's  possession  at  the  time  the  writ 
was  issued  and  the  lands  were  sold.  The  levy  of  an 
execution  on  the  lands,  unlike  a  levy  and  seizure  of 
personal  property,  confers  no  right  or  title  on  the 
sheriff,  and  such  levy  does  not  constitute  him  a  tres- 
passer, though  the  lands  may  not  belong  to  the  de- 
fendant in  execution,  and  may  be  in  the  possession  of 
a  third  person.  The  issue  of  the  venditioni  exponas^ 
and  the  sale  thereunder  did  not  operate  to  impair  or 
affect  the  title  or  right  of  the  plaintiff,  nor  to  injure 
or  disturb  her  possession.  The  utmost  that  can  be 
said  is  that  the  purchaser  is  thereby  armed  with  the 
power  to  bring  suit.  The  damages  claimed  are  not 
the  natural  and  proximate  consequences  of  issuing 
the  writ,  but  of  the  institution  of  the  suit.  However 
groundless  may  be  the  claim,  no  action  lies  at  the  suit 
of  the  defendant  to  recover  costs  and  expenses  in- 
curred in  the  defense  of  an  action  in  any  of  the  ordi- 
nary forms— for  a  mere  wrongful  resort  to  legal  pro- 
cess. To  constitute  the  misuse  or  abuse  of  legal  pro- 
cess iu  the  common-law  or  ordinary  remedies  action- 
able, malice  and  want  of  probable  cause  must  conjoin. 
Tucker  v.  Adams,  62  Ala.  264;  Boiling  v.  Tate,  66  id. 
417.  Though  the  venditioni  exponas  was  a  nullity,  and 
the  purchaser  acquired  no  title  by  the  sale,  the  plain- 
tiff could  not  maintain  an  action  against  him  tore- 
cover  the  costs  and  expenses  paid  by  her  in  defense  of 
the  suit  to  recover  possession  of  the  lands.  The  bring- 
ing the  suit  was  the  act  of  the  purchaser,  the  inter- 
vention of  another  cause,  by  which  the  plaintiff  can- 
not pass  and  maintain  an  action  against  the  clerk  to 
recover  damages  for  which  the  immediate  actor  is  not 
suable.  Though  the  Illegal  and  unauthorized  act  of 
the  clerk  may  have  furnished  the  occasion,  it  was  not 
the  efficient  and  dominant  cause  which  put  the  Inter- 
vening and  immediate  cause  in  operation.  The  issue 
of  the  venditioni  exponas  is,  as  to  the  plaintiff,  dam- 
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num  absque  injuria.     Sup.   Ct.   Ala,,  Deo.  21,   1887. 
E$iava  ▼.  Jones,    OpiDion  by  Clopton,  J. 

Ship  and  bhippino— oxnxbal  avkraqk—passbn- 
osb*8  bagoagb— bight  to  bx  contributed  fob.-pas- 
■euger*B  baggage  in  daily  nse  does  uot  oon tribute  la 
general  average.  Baggage  stored  in  the  ship's  oom- 
partments  and  not  in  use  does  contribute.  As 
respects  the  obligation  of  passengers'  baggage  to  con- 
tribute in  general  average,  no  adjudication  in  this 
country  or  in  England  has  been  cited  by  counsel;  nor 
have  I  been  able  to  find  any.  In  Abbott  on  Shipping, 
608,  it  is  said :  **  Neither  in  this  country  do  the  wear- 
ing apparel,  jewels  or  other  things  belonging  to  the 
persons  of  passengers  or  crew  and  taken  on  board  for 
their  private  nse  contribute."  Kent  iu  his  Commen- 
taries (voL  3,  *241)  repeats  thia  as  the  law  of  England. 
It  would  seem  to  rest  upon  the  practice  of  average  ad- 
justers, which  as  just  seen  does  not  determine  the 
law.  WhitecroBs  v.  Savill,  supra.  1  Pars.  Shipp.  A 
Adm.  322,  328,  and  note,  refers  to  the  practice  but  sees 
no  reason  for  it  on  principle.  The  question  has  been 
much  discussed  by  many  of  the  continental  authors. 
Most  of  the  ancient  authorities  are  cited  by  Emerigon, 
Tr.  des  Assur..  vol.  1,  pp.  642,  846,  From  the  extracts 
last  quoted  it  is  evident  that  the  passage  cited  by 
counsel  from  Kent's  Commentaries  (vol.  8,  p.  *241),  in 
which  it  is  said  that  Boulay-Paty  thinks  that  passen- 
ger's baggage  *'  ought  to  be  exempted,  and  that  the 
existing  French  usage  is  proper,"  is  quite  erroneous 
and  misleading,  except  as  regards  the  comparatively 
unimportant  item  of  clothes  in  daily  use  or  neeessary 
changes  during  the  voyage;  and  that  as  regards 
trunks  put  like  these  in  a  baggage  compartment  for 
transportation  and  uot  for  use  during  the  voyage,  the 
high  authority  of  Boulay-Paty,  Yalin,  Pothier  and 
Emerigon  is  strongly  to  the  contrary.  Phillips  con- 
cludes that  "  no  reason  has  been  given  why  passen- 
ger's baggage  should  not  contribute  as  a  part  of  the 
contributory  interest ;  and  Parsons  says  the  same.  2 
Phil.  Ins.  158;  2  Pars.  Shipp.  &  Adm.  822.  Desjardins, 
a  member  of  the  French  Court  of  Cassation,  in  bis 
treatise  (1885)  on  Maritime  and  Commercial  Law  (vol. 
4,  p.  472,)  concludes  that  '*  what  the  passenger  wears 
upon  his  person  should  be  exempted,  like  the  clothes 
of  seamen,  on  the  ground  that  the  general  average 
loss,  while  it  may  have  saved  the  ship  and  the  cargo, 
does  not  determine  necessarily  the  preservation  of  the 
persons  on  board ;"  *'  nor  consequently  of  what  is  ac- 
cessory thereto."  Beyond  this  he  **  does  not  hesitate 
to  hold  that  the  trunks  of  passengers  should  con- 
tribute." By  the  express  provisions  however  of  the 
great  majority  of  the  recent  Maritime  Codes  the  bag- 
gage of  passengers  does  not  contribute ;  but  if  sacri- 
ficed, it  nevertheless  must  be  paid  for  iu  general  aver- 
age. Considering  then  the  undoubted  universal  rule 
to  pay  for  baggage  sacrificed,  and  the  quite  general 
exception  of  such  articles  from  assessment,  it  is  neces- 
sarily to  be  inferred  that  this  exemption  Is  based  upon 
grounds  that  do  uot  affect  the  justice  and  the  equity 
of  compensation  for  such  articles  when  sacrificed  for 
the  rest,  though  they  may  not  be  called  on  to  con- 
tribute when  saved.  The  reasons  for  this  exemption 
In  the  case  of  passengers'  baggage  I  have  not  found 
stated  any  further  than  its  insignificance,  as  Loundes 
suggests,  and  the  reason  above  indicated,  viz.,  that 
what  is  upon  the  person  is  not  subject  to  the  same 
risk  that  attends  the  cargo  and  may  be  saved  with  the 
person  though  the  cargo  be  lost ;  but  that  suggestion 
would  apply  only  to  what  is  strictly  attached  to  the 
person,  not  to  trunks  in  the  baggage  compartment.  But 
aside  from  that,  when  we  consider  how  great  annoy- 
ance and  inconvenience  to  passengers  would  attend 
the  long  detention  of  their  trunks  and  clothing  until 
a  general  average  adjustment  could  be  had  or  an  aver- 
age bond  be  given;  the   practical   impossibility   of 


either  where  passengers  with  their  baggage  are  taken 
on  and  off  at  intermediate  ports  in  the  course  of  the 
voyage ;  the  difficulties  attending  the  valuations  to  be 
put  upon  such  articles  in  average  adjustments  and  in 
the  collections  thereon ;  the  inquisitorial  and  offen- 
sive nature  of  such  examinations;  the  small  value  of 
many  of  such  packages,  such  as  those  of  steerage 
passengers;  the  insignificant  sums  to  be  derived  from 
most  of  the  trunks  and  boxes,  often  perhaps  less 
than  the  cost  of  adjustment;  and  the  difficulty  of 
making  any  distinction  in  the  mode  of  dealing  with 
the  baggage  of  the  different  classes  of  passengers  and 
the  natural  desire  to  accommodate  travellers  in  the 
rivalries  of  competing  lines— in  all  these  considera- 
tions there  seem  to  be  practical  reasons  enough  with- 
out reference  to  the  legal  right  to  have  led,  first  to 
the  omission  in  practice  of  any  assessment  on  passen- 
gers' baggage,  and  next  to  the  adoption  of  that  prac- 
tice in  many  of  the  recent  codes.  Whether  this  be 
the  true  account  of  the  matter  or  not,  in  the  light  of 
the  above  authorities,  and  the  general  usage  of  mari- 
time nations,  it  is  clear  that  the  absence  of  reci- 
procity in  the  right  to  compensation  and  the  obliga- 
tion to  contribute  is  not  sufficient  to  exclude  passen- 
gers' baggage  from  compensation.  The  same  authori- 
ties show,  as  it  seems  to  me,  that  by  the  general 
maritime  law,  aside  from  the  provisions  of  recent 
codes,  the  only  baggage  exempt  is  apparel  and  such 
other  articles  as  the  passengers  wear,  with  the  usual 
changes  for  the  voyage  and  such  as  they  actually  take 
with  them  for  use,  which  in  that  sense  are  attached 
to  their  persons;  not  trunks  delivered  into  the  exclu- 
sive charge  of  the  ship,  and  which  are  neither  in  use 
nor  in  the  passengers'  possession  during  the  voyage. 
The  modern  codes  above  cited  differ  as  to  the  extent 
to  which  this  exemption  is  allowed.  Where  as  in 
this  country  there  is  no  statutory  provision  on  the 
subject,  and  no  adjudication,  the  omission  of  the  bag- 
gage from  assessment,  beyond  that  actually  in  pos- 
session of  the  passenger  and  in  use  on  the  voyage, 
must  be  regarded  as  a  favor  or  courtesy  to  passengers, 
or  as  being  a  waiver  for  practical  reasons  rather  than 
a  strict  legal  right  to  exemption  under  the  general 
maritime  law ;  unless  indeed  the  practice  not  to  de- 
tain and  hold  baggage  for  a  general  average  adjust- 
ment were  proved  to  have  been  so  long  settled  and 
acted  upon  as  to  form  one  of  the  implied  terms  and 
conditions  upon  which  passengers  embark.  Though 
such  a  practice,  If  established  and  well  understood, 
might  possibly  entitle  the  passenger,  in  cases  of  a  gen- 
eral average  loss,  to  a  delivery  of  his  baggage  without 
detention,  it  would  not  relieve  him  fronf  the  obliga- 
tion to  contribute  by  a  pro  rota  deduction,  according 
to  the  usual  rule  in  general  average  upon  the  amount 
allowed  to  him  for  his  particular  loss,  when  the  pas- 
senger himself  is  seeking  compensation;  because  in 
that  situation  none  of  the  practical  reasons  for  omit- 
ting passengers'  baggage  from  assessment  are  applica- 
ble. Upon  this  point  I  follow  the  principles  univer- 
sally affirmed,  and  the  united  authority  of  the  French 
authors  above  cited ;  and  as  none  of  these  trunks  was 
in  daily  use,  or  *'  attached  to  the  person,**  I  shall  hold 
them  bound  to  contribute,  when  the  owners  are  seek- 
ing compensation,  as  In  this  case,  by  a  pro  rata  de- 
duction according  to  the  general  average  charge. 
Dlst.  Ct.,  S.  D.  N.  Y.,  Nov.  80, 1887.  fleye  v.  North 
Oerman  Lloyd,    Opinion  by  Brown,  J. 


CORRESPONDENCE. 

NBGOTIABLB  iNSTBUlfENT— FAILUBB  OF  CONSIDEBA- 
TION. 

Editor  of  the  Albany  Law  Joumcd : 

D.  executed  his  bond  or  promissory  note  under  seal 
to  W.  &  S.  for  the  sum  of  $500  due  one  day,  the  ex- 
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pressed  oonsideration  of  the  uote  or  bond  being  re- 
tainer fee  to  W.  A  8.  as  his  attorneys  (D.*s)  on  a  charge 
of  homioide. 

D.  was  imprisoned  at  the  time  of  the  ezeontlon  of 
the  note  under  the  oharge  of  murder,  having  been 
committed  bj  a  magistrate.  In  a  short  time  after  he 
was  so  imprisoned,  and  before  he  was  indicted,  and 
before  W.  &  8.  had  anj  opportunity  to  do  or  before 
they  did  do  any  legal  services  for  D.,  he  was  taken  oat 
by  a  mob  and  hung.  W.  &  8.  sued  D.*s  administrator 
for  the  $600  on  the  bond.  We  are  for  defendant.  The 
authorities  seem  to  conflict.  Can  W.  A  8.  recover? 
Give  us  some  cases  if  you  have  any  in  point.  The  case 
is  in  our  8npreme  Court. 

Truly, 

C.  Danisl. 

CSMTRB,  Ala.,  April  14, 1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

HoTOflKiss  ON  Banks  and  Banking. 

BanJa  and  AmMfm,  1171-1888— an  historical  sketch  based 
upon  official  records,  together  with  a  few  episodes  con- 
nected with  the  subject  which  have  come  under  the  ol>- 
servstion  of  the  writer  during  ao  experience  of  twenty- 
five  years  as  a  banker  and  merchant  in  the  city  of  New 
York.  By  Philo  Pratt  Hotchklss.  O.  P.  Putnam's  Sons, 
New  YoriL    Pamphlet.    61  pp. 

This  is  a  gossiping  and  pleasant  sketch,  containing  a 
good  deal  of  useful  information  conveyed  in  a  read- 
able manner.  The  writer  evidently  believes  in  the 
credit  system,  for  he  carefully  credits  "  Truth  crushed 
to  earth'*  and  ** Lives  of  great  men"  to  their  re- 
spective authors.  An  amusing  anecdote,  new  to  us,  is 
told  under  the  head  of  **  barter,"  of  a  famous  prima 
dotitta,  who  gave  a  concert  in  the  Society  Islands  for  a 
third  part  of  the  receipts,  and  this  consisted  in  "three 
pigs,  twenty-three  turkeys,  forty-four  chickens,  five 
hundred  cocoa-nuts,  besides  oousiderable  quantities  of 
bananas,  lemons  and  oranges."  There  is  a  good  steel 
engraving  of  Alexander  Hamilton  fronting  the  title- 
page,  and  the  author's  business  advertisement  may  l>e 
found  at  the  end.    Price  76  cents. 


Hamiijton's  Medio Aii  Jurisprudkncb  and  8pitzka 
•  ON  Insanity. 

A  Manual  of  Jurisprudence,  with  special  reference  to  dis- 
eases and  injuries  of  the  nenrous  system.  By  AUan 
McLane  Hamilton,  M.  D.  With  illustratioDs.  E.  B.  Treat, 
New  York,  1888.    13  mo.    Pp.890. 

InnanUVt  its  dassifloation,  diagnosis  and  treatment.  A  man- 
ual for  students  and  practitionerB  of  medicine.  By  E.  C. 
Spitika,  H.  D.  E.  B.  Treat,  New  York,  1888.  12  mo. 
Pp.  428. 

These  are  exceedingly  interesting  and  convenient 
manuals,  and  are  important  to  lawyers  as  presenting 
the  views  of  two  celebrated  experts  and  alienists. 
Both  of  the  writers  adopt  the  modern  medical  idea  of 
the  proper  rule  of  responsibility  of  the  insane  to  the 
criminid  law.  Dr.  Hamilton  gives  concise  statements 
of  the  celebrated  recent  cases  where  insanity  has  been 
pleaded  as  a  defense  for  crime.  Dr.  Spitzka's  book  is 
a  second  edition.  It  is  interesting  to  observe  how 
these  contemporaneous  works,  while  substantially 
agreeing  in  theory,  differ  in  style,  illustrations  and 
general  treatment,  each  being  excellent  in  its  way  and 
both  being  equally  readable.  They  are  not  luxuriously 


printed,  but  are  offered  at  the  low  prioe  of  $2.75 
each. 


ELEVENTH  ANNUAL  REPORT  OF  THE 
STATE  BAR  ASSOCIATION. 

The  demand  for  the  Eleventh  Annual  Report  of  the 
New  York  8tate  Bar  Association  has  been  so  great 
that  a  second  edition  has  been  published. 

Members  desiring  additional  copies  will  promptly 
receive  them  by  notifying  the  8ecretary. 

Capitol,  Albany,  April  26, 1888. 


COURT  OF  APPEALS  DECISIONS. 

THB  following  decisions  were  handed  down  Tnetday, 
April  94,1888: 

Order  of  General  Term  reversing  judgment  of  court 
below  aflSrmed,  and  judgment  absolute  ordered 
against    plaintiffs— Hester  J.  Todd  and  another  ▼. 

Isaac  Nelson. Judgment  aifirmed  with  costs— Jane 

Kellogg  V.  Jacob  8 tout  and  another. Judgment  of 

General  Term  aflSrmed  —  John  T.  Williams  and 
another  v.  George  M.  Whedon. Both  appeals  die- 
missed  with  costs  of  each  appeal — Farmers*  Loan  and 
Trust  Company,  as  trustees,  v.  Bankers  and  Mer- 
chants* Telegraph  Company  and  others  (two  cases). 

.Tudgment  of  General  Term  reversing  and  that  of 

8pecial  Term  afiKrmed,  but  with  leave  to  defendants, 
upon  payment  of  costs  of  demurrer,  to  plead  anew  or 
amend  within  twenty  days  after  a  notice  of  this  judg- 
ment—Walter   L.  Thompson,    receiver,    v.   Edward 

Norton,  appellant,  and  others. Judgment  affirmed 

—People  V.  George  W.  Willson,  the  Medina  wife  mur- 
derer.  Judgment  affirmed  with  costs— Helen  Carl- 
son V.  Oceanic  8team  Navigation  Company. Judg- 
ment affirmed  with  costs— Agnes  King  v.  George  H. 
Van  Yleck. Judgment  affirmed  with  costs- An- 
dreas Graff  and  others,  respondents,  v.  Mary  Cunning- 
ham, Impleaded,  etc.,  appellant,  v.  Samuel  8elf,  im- 
pleaded, respondent. Order  of  General  Term  re- 
versing judgment  of  Special  Term  and  granting  new 
trial  reversed,  and  judgment  of  Special  Term  affirmed 
with  costs  in  both  courts— John  Renuers  and  another 
V.  John  N.  Young. Appeal  dismissed  with  costs- 
Delaware,  Lackawanna  A  Western  Railroad  Company 

V.  John  M.  Buckard  and  others. Order  affirmed 

and  judgment  absolute  ordered  against  plaintiff  with 
costs— Ansou  C.  Kennecutt  v.  John  Parmelee. 


NOTES. 


**  £  cannot  tell  a  lie  *'  (Washington).— The  editor  of 
that  excellent  periodical,  the  Albany  Law  Journal, 
thus  soliloquizes:  '*We  seldom  read  our  journal- 
after  reading  the  proofs.  But  casually  taking  up  the 
last  number  and  glancing  over  its  contents,  It  struck 
us  as  a  remarkably  interesting  number— no  vanity, 
now,  for  it  is  not  our  fault— but  It  seemed  to  us  to 
chronicle  and  comment  on  an  unusually  large  number 
of  novel  and  striking  cases,  to  say  nothing  of  the  cur- 
rent topics,  for  which  we  are  too  modest  to  take  any 
credit.'*  We  are  glad  we  came  across  this  precedent. 
A  similar  thought  struck  us  as  we  casually  glanced  at 
the  last  number  of  our  journal.  But  for  the  simple 
candid  boldness  of  our  contemporary,  our  view  of  our- 
selves would  have  perished  with  us*— Canada  Law 
JouniaL 
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Albany,  Mat  5,   1888, 


CURRENT  TOPICS. 

GOVERNOR  HILL  has  now  an  excellent  opportu- 
nity to  do  the  people  of  this  State  some  good,  or 
at  all  events  to  enable  them  to  accomplish  what  they 
think  is  for  their  good,  by  showing  himself  superior 
to  party  slavery.  The  people  of  this  State,  by  their 
representatives  in  the  Legislature,  have  now  for  the 
second  time  declared  their  serious  purpose  to  try 
the  experiment  of  high  license.  The  governor,  like 
every  other  good  citizen,  should  feel  a  sympathy 
with  the  object  of  this  measure.  To  decrease  pov- 
erty, pauperism  and  crime  is  a  consummation  de- 
voutly to  be  wished,  and  should  commend  itself  to 
the  judgment  of  every  man  in  public  power  who  is 
one  whit  more  elevated  than  the  common  pot-house 
politician.  We  have  no  doubt  that  the  governor  is 
sincerely  desirous  of  the  greatest  prosperity  ana 
happiness  of  the  people  who  have  intrusted  him 
with  his  high  office,  and  that  he  is  not  to  be  swayed 
from  this  beneficent  and  honest  purpose  by  the  en- 
treaties and  threats  of  the  swinish  part  of  the  com- 
munity whose  main  purpose  is  to  live  without  work 
and  whose  god  is  their  belly.  We  are  not  going  to 
preach  a  temperance  sermon.  But  the  governor  can 
read  the  signs  of  the  times,  and  he  cannot  fail  to  see 
that  there  is  a  tremendous  and  continually-increas- 
ing sentiment  in  favor  of  overthrowing  or  diminish- 
ing the  deadly  power  of  the  greatest  curse  that  ever 
afflicted  mankind  —  all  the  more  deadly  because  it 
is  voluntary  —  the  suicidal  mania  for  alcohoL  We 
are  informed  that  the  Crosby  bill  as  it  stands  has 
been  amended  to  obviate  the  objections  which  led 
the  governor  to  veto  it  last  year.  Meantime  he  has 
bad  an  opportunity  to  observe  the  current  of  public 
sentiment  in  this  State,  and  in  others,  and  to  note 
the  result  of  the  similar  experiment  in  other  States. 
We  think  he  must  come  to  the  conclusion  that  our 
people  are  determined  to  have  this  law  now  or 
something  like  it  as  soon  as  they  can  get  it,  and 
that  the  measure  in  other  States  has  proved  highly 
successful.  We  know  the  opponents  of  this  meas- 
ure have  denounced  it  as  a  *  ^  monopoly  "  —  a  hateful 
word  well  chosen  to  prejudice  the  people  against  it. 
The  phrase  is  cunningly  chosen.  It  is  to  be  con- 
ceded that  the  business  will  fall  into  fewer  hands  by 
the  execution  of  the  determination  to  compel  those 
who  make  the  mischief  to  pay  for  it.  But  the 
real  question  is,  will  alcohol  do  as  much  hurt  in 
this  city,  for  example,  when  the  groggeries  are  re- 
duced from  twelve  hundred  to  four  hundred f  Sen- 
sible men  will  consider  that  question  and  not  be  led 
astray  by  a  sophistical  phrase.  None  of  the  men 
who  shout  **  monopoly  "  have  a  word  to  say  against  a 
similar  restriction  of  the  sale  of  opium,  which  is  no 
worse  and  not  half  so  common.  We  hope  the  gov- 
ernor will  see  his  way  either  to  sign  this  bill  or  to 
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let  it  alone.  He  has  the  power  to  defeat  it,  and 
with  it  to  accomplish  the  deep  and  earnest  wish  of 
every  bad  man  in  the  State.  We  say  that  there  is 
not  a  bad  man  in  the  State  who  is  not  in  favor  of 
free  and  easy  rum.  We  go  no  further  than  that. 
We  are  not  so  narrow  as  to  believe  that  there  are 
not  some  good  men  opposed  to  the  Crosby  bill.  We 
know  some  good  men  so  egregiously  in  error  as  to 
advocate  the  opening  of  the  ^*  gin-mills  "  on  Sunday, 
and  to  let  a  widow  sell  unlicensed  because  she  can- 
not afford  to  pay.  But  nobody  will  dispute  our 
proposition  that  all  the  worst  elements  of  society 
are  banded  in  favor  of  the  unrestricted  sale  of  in- 
toxicating drinks.  Does  the  governor  want  to  help 
these?  Or  does  he  prefer  to  advance  the  cause  of 
humanity  and  decency,  of  prosperity  and  virtue?  — 
to  let  us  have  a  measure  prayed  for  in  our  churches 
and  in  thousands  of  happy  as  well  as  wretched 
homes,  approved  by  the  judgment  of  wise  states- 
men and  the  example  of  other  States,  and  now  for 
the  second  time  demanded  by  our  long-suffering 
and  rum-cursed  people? 


There  is  evidently  a  sensible  man  at  work  on  the 
editorial  columns  of  the  Denver  Repvhliean,  He  is 
that  rara  aeis,  a  journalist  capable  of  treating  law- 
yers fairly.  A  recent  number  of  that  newspaper 
comes  to  us  enriched  with  some  lively  comments 
on  Mr,  Phillips  Snyder  as  a  law  reformer,  and  on  . 
Mr.  Luther  Marsh  as  **a  reformed  lawyer,"  as  he 
calls  himself.  Some  personalities  in  the  former  we 
do  not  relish,  but  there  are  some  other  remarks  in 
it  so  excellent  that  we  are  led  to  quote  them,  inas- 
much as  we*  ourselves  have  already  said  something 
of  Mr.  Snyder^s  notions,  and  especially  as  the  sword 
is  double-edged,  and  cuts  at  short-comings  in  our 
profession  as  well  as  at  Mr.  Snyder's  unjust  asper- 
sions. The  Republican  say b:  *^The  lawyers  consti- 
tute but  a  small  number  in  the  aggregate,  and  as 
the  great  mass  is  in  pursuit  of  wealth  by  other 
methods  than  the  practice  of  law,  it  must  be  con- 
ceded that  the  mass  rather  than  the  lawyers  find 
the  law  a  necessity.  »  *  *  The  abuses  enume- 
rated may  be  conceded  and  many  added,  but  Mr. 
Snyder  utterly  fails  to  lay  the  abuses  at  the  door 
where  they  belong.  The  laying  of  the  blame  upon 
the  bar  and  the  bench  is  just  where  it  should  not 
be  placed ;  they  work  with  the  tools  given  them  by 
the  people,  not  tools  of  their  own  making.  *  *  * 
We  dare  say  the  lawyers  can  claim  as  fair  a  share 
of  integrity  in  the  desire  for  the  public  good  as  any 
other  class.  But  in  the  eyes  of  Mr.  Snyder,  because 
the  lawyers  have  to  do  directly  with  the  law,  they, 
as  a  class,  must  be  condemned  because  of  the  im- 
perfections of  the  law.  In  this  he  overlooks  the 
fact  that  the  law  has  to  do  with  the  business  and 
the  shortcomings  and  the  crimes  of  his  fellows,  and 
even  with  the  weaknesses  of  Mr.  Snyder  himself. 
There  can  be  no  question  that  reform  is  needed  and 
that  the  necessity  for  reform  is  daily  becoming 
more  imperative.  The  reluctance  of  the  lawyer  to 
enter  upon  radical  chants  f^Tiaes  ^i  from  opposi- 
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tion  to  reform,  but  from  a  dread  of  experimenting 
with  edged  tools,  of  whose  viciousness  he  is  ig- 
norant. The  dread  is  not  for  himself,  becaase  no 
so-called  reform  has  ever  yet  been  inaugurated  that 
did  not  redound  to  the  lawyer's  pecuniary  benefit. 
This  reluctance  is  about  as  unselfish  as  falls  to  the 
lot  of  humanity  to  enjoy.  Nevertheless,  men  like 
Mr.  Snyder,  who  travel  in  mental  ruts,  while  pos- 
sessed of  the  notion  that  they  are  taking  in  the 
horizon,  place  the  meanest  possible  construction 
upon  an  opposition  which  experience  has  taught  to 
be  safe  as  well  as  profitable  for  the  community  of 
which  Mr.  Snyder  may  be  counted  as  one.  If  the 
lawyers  were  like  Mr.  Snyder  we  should  have  chaos ; 
the  lawyer  would  become  rich  while  everybody  else 
would  grow  poor.  This  is  not  what  the  gentleman 
desires,  but  to  this  his  suggestions,  if  adopted,  would 
du-ectly  lead  us.  *  *  ♦  The  gentleman  named 
has  evidently  had  no  experience  as  a  builder.  His 
suggestions  of  remedies  for  some  of  the  evils  he  ex- 
aggerates are  refreshing  in  their  simplicity.  Instead 
of  progressing  we  would  return  to  the  days  of  the 
patriarchs.  ♦  ♦  ♦  Like  most  reformers,  so- 
called,  Mr.  Snyder  is  simply  a  fault-finder,  a  very 
unjust  and  ungenerous  one,  and  a  very  silly  one 
withal.  ♦  ♦  ♦  The  wonder  is  that  effusions  like 
Mr.  Snyder^s  should  find  place  in  a  magazine  of  the 
dignity  of  the  one  in  question.'* 


•  It  was  perhaps  Mr.  Oscar  Wilde  wdo  complained 
that  there  were  no  ruins  in  this  country.  He  could 
not  make  that  accusation  now,  when  an  appropria- 
tion of  several  hundred  thousand  dollars  is  asked  to 
save  the  capitol  from  tumbling  down.  But  we  had 
supposed  that  modem  ruins  were  only  to  be  found 
in  America  under  the  reign  of  Buddensiek  and  the 
capitol  architects.  Little  did  we  dream  that  a 
great  public  building  in  England,  which  so  vaunts 
herself  on  her  thoroughness  and  conscientiousness, 
should  threaten  to  tumble  down  on  the  wigged 
pates  of  judges  and  lawyers.  But  the  London  Law 
Journal  affords  us  a  disillusion.  It  says:  '^Queen*s 
Bench  Court  IV  has  at  last  succumbed  to  the  at- 
mospheric conditions  to  which  it  and  some  of  the 
other  courts  are  subjected.  Under  the  influence  of 
the  temperature  the  beams  shrank  and  gave  signs 
of  refusing  to  support  the  roof,  the  stability  of 
which  the  superintendent  declined  to  guarantee,  so 
the  court  hurriedly  adjourned,  not  to  resume  else- 
where, which  would  have  resulted  in  a  certain 
cold.  The  fiery  trial  to  which  it  is  exposed  does 
not  however  excuse  the  building,  which  ought  to 
have  timber  capable  of  standing  the  most  rapid 
shrinkage.  The  only  hope  of  the  handiwork  of 
Mr.  Robert  Lowe  and  Mr.  Ayrton  is  that  it  will  not 
last.  Already  the  floors  of  the  corridors  are  wear- 
ing away,  forming  traps  to  hurrying  feet,  stones  of 
unequal  friability  having  been  cunningly  put  alter- 
nately, and  flights  of  dip  and  rise  in  succession  pro- 
vided. The  corridors  reserved  for  the  lawyers  and 
the  scats  for  the  bar  are  given  up  to  the  miscella- 
neous hangers-on  of  the  courts,  while  the  great  hall 


is  a  desert.  If  the  real  remedy,  that  of  pulling  it 
all  down  and  building  anew,  is  impracticable,  the 
courts  should  be  pulled  down  and  put  on  a  level 
with  the  hall  as  a  compromise.** 


We  called  attention  recently  to  a  decision  that 
where  a  man  sued  for  an  injury  to  his  spine,  it 
might  be  shown  that  the  next  day  he  walked  several 
miles  to  keep  an  assignation  with  a  colored  woman. 
Now  in  MeV&y  v.  Mayor  of  Knosnille.  85  Tenn.  19, 
it  was  held  that  whore  a  man  was  hurt  by  falling 
into  an  excavation  in  a  street,  it  was  no  defense 
that  he  was  at  the  time  returning  from  a  bawdy- 
house.  No  Mter  dictum  gives  us  a  hint  as  to  what 
the  court  would  have  held  if  he  had  been  on  his 
way  thither.  But  these  two  cases  illustrate  the  sin- 
gular fact  that  the  queerest  cases  frequently  travel 
in  couples.  

Our  readers  who  are  fond  of  Shakespeare  will  be 
glad  to  know  of  a  new  critical  edition,  the  first  vol- 
ume of  which  is  now  at  hand.  The  edition  is  pub- 
lished by  the  Shakespeare  Society  of  New  York, 
and  each  play  is  to  form  a  separate  volume.  The 
opening  volume  is  devoted  to  '*The  Merry  Wives 
of  Windsor,"  and  is  edited  by  Mr.  Appleton  Mor- 
gan, a  well  known  legal  and  literary  writer,  who 
furnishes  a  learned  introduction,  and  gives  the  text 
of  the  first  folio  of  1628  on  one  page,  and  that  of 
the  players'  quarto  of  1602,  wherever  it  differs  from 
the  former,  on  the  opposite  page,  the  "  deadly  par- 
allel column  "  test,  as  the  editor  calls  it.  His  opin- 
ion is  that  this  play  and  several  others  are  not 
** monographs"  but  ** growths,"  the  later  text  be- 
ing much  the  fuller  and  more  finished.  We 
suppose  Mr.  Morgan  means  that  the  text  was  not 
written  all  at  one  period,  but  the  word  "mono- 
graph "  is  hardly  expressive  of  that.  We  do  not 
understand  that  he  believes  in  a  separate  author- 
ship. Indeed,  he  says:  '*  To  those  who  find  ciphers 
and  verse  tests  in  the  plays  as  we  have  them  to-day, 
it  must  be  perplexing  to  find  that  the  texts  have 
been  so  rudely  handled  since  the  pen  they  essay  to 
detect  by  their  respective  processes  was  in  the  re- 
quired vicinity."  If  this  edition  should  be  com- 
pleted on  this  plan  it  would  be  invaluable.  We 
understand  the  other  plays  are  now  in  preparation 
by  different  competent  hands,  under  Mr.  Morgan's 
general  and  very  competent  superintendence. 


NOTES  OF  CA8B8. 

IN  Rogtn  v.  EUioU^  Massachusetts  Supreme  Judi- 
cial Court,  March  2,  1888,  it  was  held  that  a 
person  who  by  reason  of  a  sunstroke  was  pecu- 
liarly susceptible  to  the  noise  caused  by  the  ringing 
of  a  church  bell,  situated  directly  opposite  his 
house  in  a  thickly  populated  district,  cannot,  in 
the  absence  of  evidence  of  express  malice,  or  that 
the  bell  was  objectionable  to  persons  of  ordinary 
health  and  strength,  maintain  an  action  against  the 
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custodian  of  such  churcli  for  sufferings  caused  by 
the  ringing  of  such  bell.  The  court  said:  *'If  a 
use  of  property  is  objectionable  solely  on  account 
of  the  noise  which  it  makes,  it  is  a  nuisance,  if  at 
all»  by  reason  of  the  effect  upon  the  health  or  com- 
fort of  those  who  are  within  hearing.  The  right  to 
make  a  noise  for  a  proper  purpose  must  be  meas- 
ured in  reference  to  the  degree  of  annoyance  which 
others  may  reasonably  be  required  to  submit  to.  In 
connection  with  the  importance  of  the  business 
from  which  it  proceeds,  that  must  be  determined 
by  the  effect  of  noise  upon  people  generally,  and 
not  upon  those,  on  the  one  hand,  who  are  pecu- 
liarly susceptible  to  it,  or  those  on  the  other  who 
by  long  experience  have  learned  to  endure  it  with- 
out inconyenience ;  not  upon  those  whose  strong 
nerves  and  robust  health  enable  them  to  endure  the 
greatest  disturbances  without  suffering,  nor  upon 
those  whose  mental  or  physical  condition  makes 
them  painfully  sensitire  to  every  thing  about  them. 
That  this  must  be  the  rule  in  regard  to  public  nui- 
sances is  obvious.  It  is  the  rule  as  well,  and  for 
reasons  nearly  if  not  quite  as  satisfactory,  in  rela- 
tion to  private  nuisances.  Upon  a  question  whether 
one  can  lawfully  ring  his  factory  bell,  or  run  his 
noisy  machinery,  or  whether  the  noise  will  be  a  pri- 
vate nuisance  to  the  occupant  of  a  house  near  by,  it 
is  necessary  to  ascertain  the  natural  and  probable 
effect  of  the  sound  upon  ordinary  persons  in  that 
house — not  how  it  will  affect  a  particular  person 
who  happens  to  be  there  to-day,  or  who  may  chance 
to  come  to-morrow.  Fay  v.  Whitman,  100  Mass.  76 ; 
Davis  V.  Sawyer,  188  Mass.  289;  8.  C,  48  Am.  Rep. 
519;  WaUer  v.  SeHfe,  4  De  Gex  &  8.  828;  SoUau  v. 
Be  Hdd,  2  8ira.  (N.  8.)  188;  SmdHng  Co.  v.  Tipping^ 
11  H.  L.  Cas.  642.  In  Walter  v.  Selfe,  Vice-Chan- 
cellor  Knight- Bruce,  after  elaborating  his  statement 
of  the  rule,  concludes  as  follows :  ^  They  have,  I 
think,  established  that  the  defendant's  intended 
proceeding  will,  if  prosecuted,  abridge  and  dimin- 
ish seriously  and  materially  the  ordinary  comfort  of 
existence  to  the  occupier  and  inmates  of  the  plain- 
tiff's house,  whatever  their  rank  or  station,  what- 
ever their  age  or  state  of  health.'  It  is  said  by 
Lord  Romilly,  master  of  the  rolls,  in  Crump  v. 
Lambert,  L.  R.,  8  Eq.  408,  that  *the  real  question 
in  all  the  cases  is  the  question  of  fact,  viz.,  whether 
the  nuisance  is  such  as  materially  to  interfere  with 
the  ordinary  comfort  of  human  existence.'  In  the 
opinion  in  Sparhawlc  v.  Railway  Co,,  54  Penn.  8t. 
401,  these  words  are  used :  *  It  seems  to  me  that 
the  rule  expressed  in  the  cases  referred  to  is  the 
only  true  one  in  judging  of  injuries  from  alleged 
nuisances,  viz.,  such  as  naturally  and  necessarily 
result  to  all  alike  who  come  within  their  influence.' 
In  the  case  of  Weeteott  v.  Middletan,  48  N.  J.  Eq. — ; 
87  Alb.  Law  Joub.  88  (decided  Dec.  9,  1887),  it 
appeared  that  the  defendant  carried  on  the  business 
of  an  undertaker,  and  the  windows  of  the  plaintiff's 
house  looked  out  upon  his  yard,  where  boxes  which 
had  been  used  to  preserve  the  bodies  of  the  dead 
were  frequently  washed,  and  where  other  objects 


were  visible  and  other  work  was  going  on,  which 
affected  the  tender  sensibilities  of  the  plaintiff  and 
caused  him  great  discomfort.  yice-Chancellor  Bird, 
in  dismissing  the  bill  for  an  injunction  against 
carrying  on  the  business  there,  said :  '  The  inquiry 
inevitably  arises,  if  a  decision  is  rendered  in  Mr. 
Westcott's  favor  because  he  is  so  morally  or  men- 
tally constituted  that  the  particular  business  com- 
plained of  is  an  offense  or  nuisance  to  him,  or  de- 
structive to  his  comfort,  or  his  enjoyment  of  his 
home,  how  many  other  cases  will  arise  and  claim 
the  benefit  of  the  same  principle,  however  different 
the  facts  may  be,  or  whatever  may  be  the  mental 
condition  of  the  party  complaining.  ♦  ♦  ♦  A 
wide  range  has  indeed  been  given  to  courts  of 
equity  in  dealing  with  these  matters,  but  I  can  find 
no  case  where  the  court  has  extended  aid,  unless 
the  act  complained  of  was,  as  I  have  above  said,  of 
a  nature  to  affect  all  reasonable  persons,  similarly 
situated,  alike.'  If  one's  right  to  use  his  property 
was  to  depend  upon  the  effect  of  the  use  upon  a 
person  of  peculiar  temperament  or  disposition,  or 
upon  one  suffering  from  an  uncommon  disease,  the 
standard  for  measuring  it  would  be  so  uncertain 
and  fluctuating  as  to  paralyze  industrial  enterprises. 
The  owner  of  a  factory  containing  noisy  machinery, 
with  dwelling-houses  all  about  it,  might  find  his 
business  lawful  as  to  all  but  one  of  the  tenants  of 
the  houses,  and  as  to  that  one,  who  dwelt  no  nearer 
than  the  others,  it  might  be  a  nuisance.  The  char- 
acter of  his  business  might  change  from  legal  to  il- 
legal, or  illegal  to  legal,  with  every  change  of  ten- 
ants of  an  adjacent  estate,  or  with  an  arrival  or  de- 
parture of  a  guest  or  boarder  at  a  house  near  by,  or 
even  with  the  wakefulness  or  the  tranquil  repose  of 
an  invalid  neighbor  on  a  particular  night.  Legal 
rights  to  the  use  of  property  cannot  be  left  to  such 
uncertainty.  When  an  act  is  of  such  a  nature  as 
to  extend  its  influence  to  those  in  the  vicinity,  and 
its  legal  quality  depends  upon  the  effect  of  that  in- 
fluence, it  is  as  important  that  the  rightfulness  of 
it  should  be  tried  by  the  experience  of  ordinary 
people,  as  it  is  in  determining  a  question  as  to  neg- 
ligence, that  the  test  should  be  the  common  care  of 
persons  of  ordinary  prudence,  without  regard  to 
the  peculiarities  of  him  whose  conduct  is  on  trial. 
In  the  case  at  bar  it  is  not  contended  that  the  ring- 
ing of  the  bell  for  church  services  in  the  manner 
shown  by  the  evidence  materially  affected  the 
health  or  comfort  of  ordinary  people  in  the  vicin- 
ity, but  the  plaintiff's  claim  rests  upon  the  injury 
done  him  on  account  of  his  peculiar  condition. 
However  his  request  should  have  been  treated  by 
the  defendant  upon  considerations  of  humanity,  we 
think  he  could  not  put  himself  in  a  place  of  expo- 
sure to  noise,  and  demand  as  of  legal  right  that  the 
bell  should  not  be  used.  The  plaintiff  in  his  brief 
concedes  that  there  was  no  evidence  of  express 
malice  on  the  part  of  the  defendant,  but  contends 
that  malice  was  implied  in  his  acts.  In  the  absence 
of  evidence  that  he  acted  wantonly,  or  with  express 
malice,  this  implication  could  not  come  from  his 
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exercise  of  his  legal  rights.  How  far,  and  under 
what  circumstances  malice  may  be  material  in  cases 
of  this  kind,  it  is  unnecessary  to  consider.'^ 


In  Bell  V.  City  of  PlatttiUe,  Wisconsin  Supreme 
Court,  Feb.  28,  1888,  the  city  had  the  control  of 
all  its  property  and  the  management  of  its  financial 
concerns.  Held,  that  it  had  the  power  to  let  the 
city  hall  for  the  purposes  of  theatres  and  general 
entertainments.  The  court  said:  **From  what  has 
been  said  it  will  appear  that  the  question  so  fully 
argued  by  the  learned  counsel  for  the  plaintiffs  as 
to  whether  the  municipality  had  any  legal  author- 
ity to  build  a  colliseum,  a  theatre,  a  circus,  a  beer 
garden,  or  any  structure  for  mere  amusement,  rec- 
reation or  culture,  is  not  involved  in  the  case  nor 
pertinent  to  any  of  the  issues  raised.  So  far  as  this 
case  is  concerned,  it  must  be  assumed  that  the  city 
had  authority  to  build  a  city  hall,  and  built  it. 
Such  authority  having  been  given  without  restric- 
tion included,  by  necessary  implication,  the  right 
to  determine  the  plan  of  the  building,  and  the 
mode  in  which  it  should  be  constructed.  Konrad 
V.  Bogersy  86  N.  W.  Rep.  261 ;  My  v.  City  of  Boches- 
ter,  26  Barb.  188;  1  Dill.  Mun.  Corp.,  §  140;  Pail- 
hm  V.  Brooklyn^  101  N.  Y.  182.  Human  wisdom  is 
not  infallible,  and  it  may  be  that  the  plan  of  this 
building  was  unwise;  that  it  extended  beyond  the 
immediate,  or  even  prospective  municipal  wants  of 
the  city.  Nevertheless  it  was  the  plan  determined 
upon  by  the  only  officials  vested  with  the  authority 
to  determine  the  same.  The  lower  part  of  the 
building  seems  to  be  adapted  to  the  municipal  pur- 
poses to  which  it  is  devoted.  Whether  prior  to 
such  construction  the  courts  had  power  to  confine 
the  city  authorities  to  some  plan  measured  by  or 
limited  to  the  municipal  necessities  or  wants  of  the 
city,  is  a  question  not  here  presented.  It  may  be 
said  however  that  courts  of  high  authority  have,  in 
effect,  held  that  such  questions  are  largely  within 
the  discretion  of  the  municipal  authorities,  and  that 
courts  should  not  interfere  with  such  discretion  ex- 
cept in  a  plain  case  of  its  abuse.  Oreeley  v.  People^ 
60  m.  20;  Torrent  v.  Muskegon,  47  Mich.  115.  In 
this  last  case  such  intervention  was  asked  upon  the 
ground  that  the  proposed  building  was  more  ex- 
pensive than  needed  by  the  fire-department,  and 
that  there  was  no  authority  for  building  a  city  hall. 
In  the  language  of  Lord  Chancellor  Selborne,  '  this 
doctrine  (of  ultra  vires)  ought  to  be  reasonably  and 
not  unreasonably  understood  and  applied,  and  that 
whatever  may  fairly  be  regarded  as  incidental  to, 
or  consequential  upon  those  things  which  the  Leg- 
islature has  authorized,  ought  not,  unless  expressly 
prohibited,  to  be  held,  by  judicial  construction,  to 
l)c  ultra  vires.'*  Attorney- General  v.  Bailway  Co,^ 
L.  R.,  5  App.  478 ;  88  Moak  Eng.  Rep.  778.  As  in- 
dicated, the  city  is  the  lawful  owner  of  the  build- 
ing with  the  opera  hall  in  it.  ♦  *  *  Have  the 
city  authorities  the  lawful  right  to  let  or  use  the 
opera  hall  for  the  purposes  mentioned?  As  ob- 
served, the  charter  expressly  gives  them  *  the  man- 


agement and  control  of  the  finances,  and  of  all 
property  of  the  city.'  They  are  moreover  charged 
with  '  the  government  of  the  city,  and  the  exercise 
of  its  corporate  powers  and  management  of  its 
financial,  prudential  and  municipal  concerns.*  With 
the  city  owning  the  lots  and  building,  and  the  city 
authorities  possessing  the  powers  thus  expressly 
granted,  it  seems  to  us  they  have,  by  necessary  im- 
plication, and  as  incident  to  such  ownership,  the 
lawful  right  to  let  or  use  the  opera  hall  for  the  par- 
poses  mentioned.  In  fact  thb  seems  to  be  the  logi- 
cal result  of  former  decisions  of  this  court.  Attor- 
ney'General  V.  Bau  Claire,  37  Wis.  400.  »  ♦  ♦ 
This  doctrine  was  reaffirmed  in  the  recent  case  of 
Canal  Co,  v.  Wat&r-Power  Co.,  85  N.  W.  Rep.  529, 
585.  The  decisions  in  other  States  in  cases  simi- 
lar to  this  confirm  the  same  rule.  Thus  in  8pavJd> 
ing  V.  LoufeU,  28  Pick.  71,  *  a  town  built  a  market- 
house  two  stories  high,  and  appropriated  the  lower 
story  for  a  market,  which  was  bona  Jide  their  prin- 
cipal and  leading  object  in  erecting  the  building,' 
and  '  it  was  held  that  the  appropriation  of  the  upper 
story  to  other  subordinate  purposes  was  not  such 
an  excess  of  authority  as  to  render  the  erection  of 
the  building  and  the  rabing  of  money  therefor  ille- 
gal.' In  French  v.  Quiney,  8  Allen,  9,  it  was  in  ef- 
fect held  that  in  the  erection  of  a  town-house  the 
municipality  might  *  make  suitable  provision  for  its 
prospective  wants,  and  if  the  building  contains 
rooms  not  wanted  for  the  time  being  for  municipal 
business,  the  town  may  let  them  temporarily,  or  al- 
low them  to  be  used  gratuitously.'  To  the  same  ef- 
fect, Camden  v.  Corporation,  77  Me.  580 ;  Wordm  v. 
New  Beciford,  181  Mass.  23;  The  Maggie  P.,  25  Fed. 
Rep.  202.  The  cases  relating  to  powers  of  school- 
districts  and  towns  cannot  be  regarded  as  authority 
for  limiting  the  powers  of  cities  as  claimed,  since 
their  powers  are  very  much  more  restricted,  being 
at  most  quasi  corporations,  or  corporations  tub  mode 
only.  Cathcart  v.  Comstock,  56  Wis.  606>608.  We 
must  hold  that  the  letting  and  use  mentioned  was 
not  unauthorized." 


THE  DOQ,  IN  LAW  AND  ELSEWHERE. 

WHILE  it  cannot  be  asserted  that  the  dog  has  ever 
figured  very  promiuently  in  the  law,  neverthe- 
less statutes  have  been  enacted  for  and  an^inst  him ; 
and  thouKb  seldom  appearing  personally  lu  court,  be 
has  yet  had  some  part  and  parcel  and  been  directly 
interested  in  a  large  number  of  reported  cases.  Hli 
rights  and  duties  in  reference  to  other  dogs,  in  refer- 
ence to  his  owner,  and  in  reference  to  third  per- 
sons, have  been  almost  as  carefully  considered,  and 
become  as  well  established,  as  the  corresponding  re- 
lations between  principal  and  agent,  or  master  and 
servant.  All  this  however  has  not  been  accompUshed 
until  recently,  and  it  is  perhaps  a  matter  of  some  io- 
terest  t<>  note  how  the  dog*s  standing  In  law  has  grad- 
ually advanced  from  nil  to  the  presenC  status,  where 
he  is  recognized  as  possessing  undoubted  rights, privi- 
leges and  dutif'S.  To  go  back  to  the  time  of  Black- 
stone,  for  example,  it  will  be  remembered  that  in  his 
Commentaries  (book iv,  236).  be  says:  **As  to  tbo«e 
animals  which  do  not  serve  for  food^for  theomnivor- 
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oas  saasage  machine  was  then  auknowii)«  and  which 
therefore  the  law  holds  to  have  no  intriiisio  value,  as 
doRS  of  all  sorts,  and  other  creatures  kept  for  whifu 
aud  pleasure,  thoufch  a  mau  may  have  a  base  prop- 
erty thereiu  and  maintain  a  civil  action  for  the  loss 
of  them,  yet  they  are  not  of  such  estimation  as  that 
the  crime  of  stealing  them  amounts  to  larceny."  So 
the  doK  stood,  or  rather  so  low  he  lay,  at  common  law 
like  a  paste  diamond,  considered  not  worth  the  steal- 
lug,  until  the  statute  7  and  8  George  IV,  chap.  29,  $25, 
came  to  his  relief,  and  imposed  fines  or  imprisonment 
and  whipping  upon  him  who  should  steal  one;  and 
the  statutes  and  9  Victoria,  chap.  47,  which  amended 
the  same.  Here  in  the  United  States  no  special  stat- 
ute amending  the  common-law  rule  as  to  dogs  was 
enacted.but  he  was  held  to  come  under  the  protection 
of  the  general  statutes  applicable  to  ''personal  prop- 
erty,** and  to  be  included  in  that  term.  MuUaly  v. 
People,  86  K.  T.  865,  in  which  case  the  court  ob- 
serves with  g^eat  justice  aud  horse  sense,  that  a  sys- 
tem for  the  taxation  of  dogs  haying  been  enacted  at 
the  same  cime  with  the  general  statute  against  lar- 
ceny, '*  it  can  scarcely  be  supposed  that  the  Legisla- 
ture meant  to  regard  dogs  as  property  for  the  pur- 
poses of  taxation,  and  yet  leave  them  without  protec- 
tion against  thieves."  Thus  do  we  learn,  that  although 
*' the  law  does  not  concern  itself  over  trifles,'*  none 
the  less  can  no  duty  and  no  burden  be  imposed  even 
upon  a  despised  aud  *'  yaller  **  dog,  or  vicariously, 
upon  his  owner,  without  carrying  with  It  correspond- 
ing rights  and  privileges  which  all  men  are  bound  to 
regard ;  and  that  therefore  as  **  It  is  a  sin  to  steal  a 
pin,*'  even  so  It  Is  larceny  to  steal  a  dog. 

Among  the  first  of  a  dog*s  rights  to  be  established  by 
the  common  law  was  the  principle  that  **  every  dog 
shall  have  his  bite,'*  a  sort  of  legal  paraphrase  of  the 
accepted  doctrine  that  **  every  dog  shall  have  his 
day.'*  To  us  human  kind  this  means  that  before  you 
can  hold  your  neighbor  responsible  for  the  injuries  to 
you  oryour  property  Inflicted  by  his  dog,you  must  show 
that  the  dog  had  previously  displayed  a  vicious  dispo- 
sition, and  that  your  neighbor  had  knowledge  of  the 
same.  To  the  dog  himself  it  means  far  more.  It  gives 
him  privileges  like  the  **  benefit  of  clergy,'*  aud  greatly 
surpassing  the  presumption  of  innocence  in  favor  of  a 
two-legged  criminal.  For  were  a  man  indicted  for 
mayhem,  the  present  biting  being  proved,  the  fact 
that  he  had  always  borne  a  good  character,  and  had 
never  bitten  any  one  before,  would  aid  him  not  a 
whit,  while  to  a  dog.  In  the  same  eni^evous  stead,  it 
would  be  a  complete  defense.  "  Is  thy  servant  a  dog, 
that  he  should  do  this  thing?**  Yes,  but  he  has 
not  a  dog's  license  to  bite.  But  more  recent  decisions 
have  somewhat  limited  (I  am  tempted  to  write  cur- 
tailed) this  canine  privilege,  and  In  the  case  of  Rider 
V.  WhiUn  65  N.  T.  54,  It  was  somewhat  paradoxically 
held  that  the  defendant  was  liable  for  injuries  caused 
by  his  dog,  although  it  was  the  dog's  first  offense,  be- 
cause the  evidence  showed  that  the  defendant  knew 
the  dog  to  be  vicious  and  ferocious.  That  Is  to  say— and 
the  case  can  be  authority  for  nothing  more— other 
evidence  than  that  a  dog  had  previously  bitten  people 
Is  admissible  to  show  that  his  owner  knew  that  the 
dog  was  vicious.  Which  principle  might  go  without 
saying,  but  it  unfortunately  leads  straight  back  to  the 
question  of  how  one  is  to  know  that  his  dog  will  bite, 
except  by  proof  that  he  has  bitten,  or  at  least  offered 
to.  Exparte  credo.  I  should  not  assume  to  answer 
the  question  though,  unless  It  may  be  that  the  breed 
and  variety  of  the  dog,  as  for  instance,  that  he  is  of 
the  bulldog  or  bloodhound  stripe  (or  spot),  or  that  he 
Is  prone  to  bark  at  street  cars,  snap  at  the  Inoffen- 
sive postman,  or  snarl  at  the  guileless  messenger  boy, 
"hastening on  Ms  way,"  is  suflQolent  to  charge  bis 
owner  with  notice  of  his  propensities  to  mayhem. 


But  beside  the  tendency  of  recent  decisions  to  limit 
the  notice  of  a  dog's  vicious  disposition,  which  must 
be  brought  home  to  his  owner  In  order  to  make  him 
liable  for  the  consequences,  there  is  a  statute  which 
provides  that  '*  the  owner  of  any  dog  that  shall  kill  or 
wound  any  sheep  or  lamb  shall  be  liable  *  *  * 
without  proving  notice  to  the  owner  or  knowledge  by 
him  that  his  dog  was  mischievous  or  disposed  to  kill 
sheep."  2  Rev.  Stat.  1000.  Surely  a  notable  Illustra- 
tion this  of  the  Legislature's  regard  for  the  innocent 
countryman  and  his  precious  flocks.  Or  was  it  but  a 
bid  for  the  Granger  vote,  or  but  the  expression  of  the 
natural  desire  of  any  one  owning  good  Southdowns  to 
'* return  to  his  muttons  **  with  the  assurance  that  he 
would  find  them  still  grazing  peacefully,  and  growing 
**fat  and  well-liking,**  all  unmolested  by  his  neigh- 
bor*! dog?  Be  that  as  it  may,  the  statute  so  stands, 
and  is  to  be  heeded.  So  if  you  have  a  grudge  against 
your  neighbor,  bear  the  law  well  In  mind  and  **  call 
off  your  dog  "  from  his  sheep,  unless  you  want  to  an- 
swer In  damages ;  and  perchance  some  fine  day,  all 
quietly  and  silly,  you  cau  '*  sick "  Jack  or  Ponto, 
whose  character  Is  as  yet  unblemished,  on  to  your 
aforesaid  neighbor*8  shins,  aud  thus  wreak  your  ven- 
geance without  that  either  you  or  your  dog  shall  suf- 
fer blame.  Verily  it  is  a  great  thing  to  know  the  law. 
The  statute  last  cited,  I  must  add,  is  of  course  strictly 
construed;  and  in  the  event  If  any  Injury  to  sheep 
other  than  killing  or  wounding,  as  for  instance,  chas- 
ing or  worrying  them  to  their  injury,  knowledge  of 
the  dog's  vicious  propensity  must  be  proved.  Osinsip 
V.  Nichols^  49  Barb.  145.  And  this  may  seem  so  deli- 
cate and  refined  a  distinction,  that  again  I  exclaim. 
Verily  it  is  a  great  thing  to  know  the  law  I 

So  much  regarding  dogs  in  what  may  be  termed 
their  relationship  to  third  persons^  and  If  more  Infor- 
mation is  wanted  by  the  inquiring  student,  he  maybe 
referred  to  the  seventy-third  volume  of  New  York 
Reports,  where  he  may  find  much  dog  law,  and  con- 
nected therewith  some  curious  propositions  in  moral 
ethics. 

I  have  mentioned  that  there  are  several  cases  re- 
ported where  a  dog  was  virtually  plaintiff  or  defend- 
ant. Such  a  one  Is  Wheeler  v.  Brant,  23  Barb.  824. 
Here  the  defendant*s  dog,  of  bad  and  vicious  reputa- 
ttou,  attacked  and  bit  the  Intestate  (so  to  speak),  the 
dog  of  W.,  so  that  the  bitten  dog  died  of  the  Injuries. 
The  defendant  was  of  course  held  liable  to  W.  for  the 
damages,  but  what  is  more,  and  what  really  amounted 
to  sentence  of  death  or  Imprisonment  upon  the  real 
defendant,  the  criminal  dog,  the  court  held  that 
*Wioious  dogs  are  a  nuisance,  and  their  owners  must 
either  kill  them  or  confine  them,  or  answer  In  dam- 
ages.** Merely  a  legal  paraphrase  again  of  the  old 
saw,  '*  Qlve  a  dog  a  bad  name,  and  hang  him.'* 

The  case  of  WUey  v.  Slater,  22  Barb.  606,  was  of  sim- 
ilar character,  but  the  remarks  and  observations  of 
the  court  were  so  witty  and  happy  that  I  would 
gladly  quote  them  in  full.  Judge  Allen  may  have 
written  more  weighty  and  Important  opinions  when 
he  afterward  came  to  the  Court  of  Appeals,  but  I  am 
sure  that  into  no  case  did  he  ever  Infuse  more  spirit, 
wit  and  humor,  and  in  no  opinion  did  he  ever  leave 
behind  him  more  bright  and  entertaining  reading  for 
the  poor,  weary  law  student.  His  final  holding  on 
the  questions  raised  In  the  case  was  that  **  If  owners 
of  dogs,  whether  valuable  or  not,  suffer  them  to  visit 
others  of  their  species,  particularly  if  they  go  unin- 
vited, they  must  be  content  to  have  them  put  up  with 
dog-fare,  and  that  their  reception  and  treatment  shall 
be  hospitable  or  Inhospitable,  according  to  the  nature 
or  the  particular  mood  and  temper  at  the  time,  of  the 
dog  visited.  The  courtesies  and  hospitalities  of  dog- 
life  cannot  well  be  regulated  by  the^jndiclal  tribunals 
of  the  land." 
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Cod  ten  ting  ourselves  with  Judge  Allen's  views  ou 
the  oomplioated  relationship  of  dog  to  dog,  and  the 
duties  and  obligations  arising  therefrom,  let  us  brieflj 
consider  the  dog  in  his  relations  to  man  in  a  praotical 
and  useful  way. 

I  am  aware  that  to  us  in  this  country  it  comes  a  lit- 
tle strange  to  view  the  dog  as  useful  in  any  other  way 
than  as  the  guardian  of  our  property  or  the  assistant 
of  the  sportsman.  But  in  many  of  the  countries  of 
Europe  he  is  used  as  a  beast  of  burden  quite  as  much 
as  the  donkey,  if  not  the  horse.  It  is  well  known  to 
what  an  extent  throughout  Europe  the  wives  and 
daughters  of  the  humbler  households  perform  the 
hardest  manual  labor,  and  bear  more  than  their  share 
of  *'  the  burden  and  heat  of  the  day."  In  Holland, 
France  or  Germany  the  spectacle  of  a  woman  pulling 
around  a  heavily-laden  cart,  or  even  dragging  a  small 
canal-boat,  is  most  familiar,  if  least  edifying.  It  is 
mainly  accounted  for,  if  not  justified,  by  the  military 
system  there  dominant— the  maintenance  of  standing 
armies.  The  men  being  so  extensively  taken  from 
their  natural  occupations,  their  labor  is  left  for  the 
women.  And  for  this  labor  the  dog  has  proved  a  ver- 
itable helpmeet  and  brave  ally.  Yoked  together, 
woman  and  dog,  as  you  frequently  see  them,  they 
may  perhaps  shook  your  finer  sensibilities;  but  they 
can  certainly  puU,  and  it  is  doubtful  if  the  team  of  a 
man  and  a  horse  could  do  much  better  work. 

In  this  connection  I  cannot  but  recall  one  of  the 
market  fairs  of  Berlin  and  the  curious  array  of  dogs 
and  dog-carts  there  to  be  seen  around  the  square  in 
which  the  fair  was  held.  There  were  dogs  of  every 
age,  size,  breed  and  color ;  some  humanely  blanketed, 
and  resting  after  their  work;  others,  lean  and  coid, 
snarling  and  snapping  at  their  neighbors;  and  others 
again  in  weary  or  impatient  mood,  lifting  up  their 
voices  in  doleful,  melancholy  howls.  All  were  muz- 
zled; all,  or  almost  all,  quite  large  and  apparently 
strong  and  spirited.  The  carts  too  were  of  every  size 
and  guise;  some  well-nigh  load  enough  for  a  horse, 
some  mere  toy,  narrow-gauged  vehicles ;  some  were  for 
one,  some  for  two,  and  some  for  three  dogs,  though 
four-in-hands  were  lacking;  to  some  the  dogs  were 
harnessed  in  front,  to  some  on  the  side,  and  to  some 
underneath ;  even  a  tandem  might  be  seen.  It  was  all 
very  remarkable  and  instructive.  For  in  the  first 
place,  one  is  led  to  ask  whether  it  is  simply  their  kind 
or  not,  rather  than  their  work  and  discipline,  which 
makes  them  all  so  active  and  spirited.  Is  It  not  with 
the  dog,  as  with  the  horse,  that  a  healthy  and  moder- 
ate diet,  good  care  and  regular  work  will  accomplish 
much,  and  benefit  both  the  animal  and  man  ?  Certain 
it  is  that  none  but  a  pampered,  petted  and  over-fed 
dog  was  ever  lazy ;  and  of  all  the  working  dogs  I 
have  seen,  none  but  had  energy  enough,  even  after  a 
day's  toil,  to  bark  lustily  and  cheerfully.  Now  as  our 
country  develops,  and  population  and  poverty  io- 
orease,  is  there  any  good  reason  why,  in  the  larger 
cities  particularly,  the  dog  should  not  become  a 
recognized  able  and  economical  beast  of  burden, 
—of  great  use  and  assistance  to  the  humble  peddler, 
green  grocer,  or  general  licensed  vendor?  His  keep  Is 
nothing  as  compared  with  that  of  a  horse,  and  for 
many  purposes  he  would  be  far  more  available.  One 
consideration,  for  instance:  on  hard  and  slippery 
pavements  his  foot  can  take  firm  hold,  and  he  can 
start  a  load  that  a  horse,  with  his  smooth-shod  feet, 
could  scarcely  budge.  Moreover  our  laws  against 
cruelty  to  animals  are  so  good  and  so  vigorously  en- 
forced, thanks  largelj*  to  one  good  and  humane  man — 
may  his  rest  In  heaven  be  sweet!  that  the  dog,  as  a 
beast  of  burden*  would  here  be  properly  and  kindly, 
instead  of  cruelly  <»verworked,  as  he  is  in  Europe. 
Some  one  or  something  must  do  a  dog*s  work  in 
America  as  well  as  elsewhere.    If  the  dog  himself  can 


be  made  to  bear  a  reasonable  share  thereof  instead  of 
wasting  all  his  energies  in  aimless  trotting  about  and 
baying  at  the  moon,  the  burdens  of  mankind  would 
be  eased  in  more  ways  than  one. 

As  a  matter  of  words  and  terms  however  the  Su- 
preme Court  of  this  State  has  held  {People  v.  Walker, 
4  Hun,  441)  that  "  a  dog  is  not  a  beast  of  burden,"  bat 
on  the  other  hand,  **  that  it  is  not  cruel,  but  rather 
commendable,  to  train  and  subject  him  to  a  useful  pur- 
pose." The  **  useful  purpose  "  in  this  case  was  a 
tread-mill,  but  as  the  evidence  established  that  the 
defendant  over-worked  and  abused  his  dog,  it  Is  grati- 
fying to  know  that  he  was  duly  convicted. 

There  is  another  curiuus  statute  relating  to  dogi 
still  in  force  in  this  State,  which  requires  that  any 
one  using  them  for  the  purpose  of  drawing  carts,  etc., 
shall  first  procure  a  license  therefor.  3  Rev.  Stat.  974. 
The  reason  for  this  law  is  scarcely  clear,  though  doubt- 
less it  must  have  been  enacted  with  some  view  to  the 
protection  of  the  dog  from  abuse,  inasmuch  as  it  was 
passed  at  the  same  time,  and  in  connection  with  the 
other  statutes  for  the  prevention  of  cruelty  to  ani- 
mals. But  just  why  a  peddler  should  take  out  a 
license  for  his  dog-cart,  while  a  gentleman  of  fashion 
need  not,  it  is  hard  to  see.  But  I  really  mean  more 
than  a  quibble  on  words. 

So  little  poetry  is  found  running  through  the  dry 
grave]  of  the  law,  that  if  the  dog  has  added  to  that, 
we  surely  own  him  much.  An  expression  found  in 
Bouvier,  and  credited  to  Coke,  is  '"inter  canem  et 
lupum,*'  that  is  to  say,  "between  the  dog  and  the 
wolf;"  and  it  means  the  twilight,  because  then  the 
dog  seeks  his  rest  and  the  wolf  seeks  his  prey ;  as 
beautiful  and  poetical  a  thought,  it  seems  to  me,  as 
is  to  be  found  anywhere  in  legal  writing. 

Whether  in  other  fields  then,  and  in  work-a-dsy 
life,  it  shall  come  to  pass  that  the  dog  shall  lighten 
our  labors  and  help  bear  our  burdens,  let  us  at  least 
give  him  praise,  and  rejoice  and  be  glad  that  Judge 
Allen  has  written  opinions  about  him,  that  be  has  lent 
humor  and  to  cheer  the  dreary  Reports,  and  made  even 
Bouvler's  Law  Dictionary  to  sparkle  with  a  gem  of 
true  poetry. 

W.  D.  Ellwanoxb. 

RooHasTKB,  N.  Y. 


CONST[TUTIONA L  LAW—  LEOISLATIVE 
PO  WERS  —  DIVORCE. 

UNITED  STATBS  SUPRBMB  COUBT,  MARCH  19, 1888. 

Matnaro  y.  HiUi. 
A  special  act  of  a  Territorial  Legislature  diSM^ving  the  mar- 
riage relation  between  a  husband,  a  resident  of  the  Ter- 
ritory, and  a  wife  who  is  a  non-resident,  is  a  valid  act  of 
legislative  power,  and  it  does  not  invalidate  the  act  t^t 
there  was  no  cause  for  the  divorce,  nor  that  the  wif^  was 
notnotifled. 

APPEAL  from  the  Supreme  Court  of  the  Territory 
of  Washington. 
This  is  a  suit  in  equity  to  charge  the  defendants,  as 
trustees  of  certain  lands  in  King  county,  Washington 
Territory,  and  compel  a  conveyance  thereof  to  the 
plaintiffs.  The  lands  are  described  as  lots  9. 10, 18  and 
14  of  section  4,  and  lots  6,  7,  8  and  9  of  section  5,  in 
township  24  north,  range  4  east,  Willamette  meri- 
dian. The  case  comes  here  on  appeal  from  a  judg- 
ment of  the  Supreme  Court  of  the  Territory,  sustain- 
ing the  defendants'  demurrer,  and  dismissing  the 
complaint.  The  material  facts,  as  disclosed  by  the 
complaint,  are  briefiy  these :  In  1828  David  S.  Maj- 
nard  and  Lydia  A.  Maynard  intermarried  in  the  State 
of  Vermont,  and  lived  there  together  as  husband  and 
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wife  until  1850,  when  thej  removed  to  Ohio.  The 
plaintiffs,  Hetirj  C.  Maynard  and  Frances  J.  Patter- 
•on,  are  their  children,  and  the  onlj  issue  of  the  mar- 
riage. David  S.  Maynard  died  intestate  in  the  year 
1878«  and  Ljdia  A.  Maynard  in  the  year  1879.  In  1850 
the  husband  left  his  family  in  Ohio  and  started  over- 
land for  California,  under  a  promise  to  his  wife  that 
be  would  either  return  or  send  for  her  and  the  chil- 
dren within  two  years,  and  that  in  the  mean  time  be 
would  send  her  the  means  of  support.  He  left  her 
without  such  means  and  never  afterward  contributed 
any  thlnj?  fop  her  support  or  that*of  the  children.  On 
the  16th  of  September  following  he  took  up  his  resi- 
dence in  the  Territory  of  Oregon,  in  that  part  which 
Is  now  Washington  Territory,  and  continued  ever 
afterward  to  reside  there.  On  the  8d  of  April,  1852, 
he  settled  upon  and  claimed,  as  a  married  man,  a  tract 
of  land  of  640  acres,  described  In  the  bill,  under  the 
act  of  Congress  of  September  27,  1850,  **  creating  the 
office  of  surveyor-general  of  public  lands  in  Oregon, 
and  to  provide  for  the  survey  and  to  make  donations 
to  settlers  of  the  said  public  lands,'*  and  resided 
thereon  until  his  death.  On  the  22d  day  of  Decem- 
ber, 1852,  an  act  was  passed  by  the  Legislative  Assem- 
bly of  the  Territory,  purporting  to  dissolve  the  bonds 
of  matrimony  between  him  and  bis  wife.  The  act  is 
in  these  words : 

''  AN  ACT  to  provide  for  the  dissolution  of  the  bonds 
of  matrimony  heretofore  existing  between  D.  S. 
Maynard  and  Lydia  A.  Maynard,  his  wife. 
*' Section  1.  Be  it  enacted  by  the  Legislative  As- 
sembly of  the  Territory  of  Oregon,  that  the  bonds  of 
matrimony  heretofore  existing  between  D.  S.  Maynard 
and  Lydia  \.  Maynard  be.  and  the  same  are  hereby 
dissolved. 

'*  Passed  the  House  of  Representatives,  December 
22,1852. 

**  B.  F.  Harding, 
'*  Speaker  of  the  House  of  Representatives. 
**  Passed  the  council  December  22, 1852. 
**  M.  P.  Deadt, 

<*  President  Council.*' 

The  complaint  alleges  that  no  cause  existed  at  any 
time  for  this  divorce;  that  no  notice  was  given  to  the 
wife  of  any  application  by  the  husband  for  a  divorce, 
or  of  the  introduction  or  pendency  of  the  bill  for  that 
act  in  the  Legislative  Assembly;  that  she  had  no 
knowledge  of  the  passage  of  the  act  until  July,  1853; 
that  at  the  time  she  was  not  within  the  limits  or  an 
Inhabitant  of  Oregon;  that  she  never  became  a  resi- 
dent of  either  the  Territory  or  State  of  Oregon ;  and 
that  she  never  in  any  manner  acquiesced  In  or  con- 
sented to  the  act;  and  the  plaintiffs  insisted  that  the 
Legislative  Assembly  had  no  authority  to  pass  the 
act;  that  the  same  is  absolutely  void;  and  that  the 
parties  were  never  lawfully  divorced.  On  or  about 
the  15th  of  January,  1853,  the  husband,  thus  divorced. 
Intermarried  with  one  Catherine  T.  Brasbears,  and 
thereafter  they  lived  together  as  husbaiid  and  wife 
until  his  death.  On  the  7th  of  November,  1858,  he 
filed  with  the  surveyor-general  of  Oregon  the  certifi- 
cate required  under  the  donation  act  of  September  27, 
1850,  as  amended  by  the  act  of  the  14th  of  February, 
1853,  accompanied  with  an  affidavit  of  his  residence 
in  Oregon  from  the  16th  of  September,  1850,  and  on 
the  land  claimed  from  April  8,  1852,  and  that  he  was 
married  to  Lydia  A.  Maynard  until  the  24th  of  De- 
cember, 1852,  having  been  married  to  her  In  Vermont 
In  August,  1828.  The  notification  was  also  accom- 
panied with  corroborative  affidavits  of  two  other 
parties  that  he  had,  within  their  knowledge,  resided 
upon  and  cultivated  the  land  from  the  8d  of  April, 
1852. 

On  the  80th  of  April,  1856,  he  made  proof  before  the 


register  and  receiver  of  the  land  office  of  the  Terri- 
tory of  his  residence  upon  and  cultivation  of  his  claim 
for  four  years,  from  April  8,  1852,  to  and  including 
April  3,  1856.  Those  officers  accordingly.  In  May  fol- 
lowing, issued  to  him  and  to  Catherine  T.  Maynard, 
his  second  wife,  a  certificate  for  the  donation  claim, 
apportioning  the  west  half  to  him  and  the  east  half  to 
her.  The  certificate  was  afterward  annulled  by  the 
commissioner  of  the  general  land  office  on  the  ground 
that  as  It  then  appeared,  and  was  supposed  to  be  the 
fact,  Lydia  A.  Maynard,  the  first  wife,  was  dead,  and 
that  her  heirs  were  therefore  entitled  to  half  of  the 
claim. 

On  a  subsequent  hearing  before  the  register  and 
receiver,  the  first  wife  appeared,  and  they  awarded 
the  east  half  of  the  claim  to  her  and  the  west  half  to 
the  husband.  From  this  decision  an  appeal  was  taken 
to  the  commissioner  of  the  general  land  office,  and 
from  the  decision  of  that  officer  to  the  secretary  of 
the  interior.  The  commissioner  affirmed  the  decision 
of  the  register  and  receiver  so  far  as  it  awarded  the 
west  half  to  the  husband,  1)ut  reversed  the  decision  so 
far  as  It  awarded  the  east  half  to  the  first  wife,  hold- 
ing that  neither  wife  was  entitled  to  that  half.  He 
accordingly  directed  the  certificate  as  to  the  east  half 
to  be  cancelled.  The  secretary  affirmed  the  decision 
of  the  commissioner,  holding  that  the  husband  had 
fully  complied  with  all  the  requirements  of  the  law 
relating  to  settlement  and  cultivation,  and  was  there- 
fore entitled  to  the  west  half  awarded  to  him,  for 
which  a  patent  was  accordingly  Issued.  But  the  seo-- 
retary  also  held  that  at  the  time  of  the  alleged 
divorce  the  husband  possessed  only  an  Inchoate  in- 
terest in  the  lands,  and  whether  it  should  ever  be- 
come a  vested  Interest  depended*  upon  his  future 
compliance  with  the  conditions  prescribed  by  the 
statute;  that  his  first  wife  accordingly  possessed  no 
vested  interest  in  the  property.  He  also  held  that  the 
second  wife  was  not  entitled  to  any  portion  of  the 
claim,  because  she  was  not  his  wife  on  the  first  day  of 
December,  1850,  or  within,  one  year  from  that  date, 
which  was  necessary,  to  entitle  her  to  one-half  of  the 
claim  under  the  statute;  and  the  plaintiffs  insist  that 
the  decision  of  the  commissioner  and  secretary  in  this 
particular  is  erroneous  and  founded  upon  a  misappre- 
hension of  the  law. 

Subsequently  the  east  half  of  the  claim  was  treated 
as  public  land,  and  was  surveyed  and  platted  as  such 
under  the  direction  of  the  commissioner  of  the  gen- 
eral land  office.  The  defendants  Hill  and  Lewis,  with 
full  knowledge,  as  the  bill  alleges,  of  the  rights  of  the 
first  wife,  located  certain  land  scrip  known  as  Porter- 
field  land  scrip,  upon  certain  portions  of  the  land, 
and  patents  of  the  United  States  were  Issued  to  them 
accordingly,  and  they  are  applicants  for  the  remain- 
ing portion.  The  complaint  alleges  that  the  other  de- 
fendant, Flagg,  claims  some  interest  In  the  property, 
but  the  extent  and  nature  thereof  are  not  stated. 
Upon  these  facts  the  plaintiffs  claim  that  they  are  the 
equitable  owners  of  the  lands  patented  to  the  defend- 
ants Hill  and  Lewis,  and  that  the  defendants  are 
equitably  trustees  of  the  legal  title  for  them.  They 
therefore  pray  that  the  defendants  may  be  adjudged 
to  be  such  trustees  and  directed  to  convey  the  lands 
to  them  by  a  good  and  sufficient  deed  ;  and  for  such 
other  and  further  relief  In  the  premises  as  to  the  court 
shall  seem  meet  and  equitable.  To  this  complaint  the 
defendants  demurred  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute,  a  cause  of  action. 
The  court  sustained  the  demurrer  and  gave  judgment 
thet«on  In  favor  of  the  defendants.  On  appeal  the 
Supreme  Court  of  the  Territory  came  to  the  same 
conclusion— that  the  complaint  did  not  state  a  suffi- 
cient cause  of  action ;  that  no  grounds  for  relief  in 
equity  appeared  upon  it;  and  that  the  defendsnta' 
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demurrer  should  be  suatained.  Judgment  wasaooord- 
ingly  entered  that  the  coin  plaint  be  dismissed.  To  re- 
view this  judfcmeut  the  case  is  brought  to  this  court. 

Henry  Beard  and  Comelins  Uanford^  for  appellants. 

Walter  H.  Smith,  for  appellees. 

Field,  J.  As  seen  by  the  statement  of  the  case,  two 
questions  are  presented  for  our  consideration :  First, 
was  the  act  of  the  Legislative  Assembly  of  the  Terri- 
tory of  Oregon  of  the  22d  of  December,  1862,  declaring 
the  bonds  of  matrimony  between  David  8.  Maynard 
and  his  wife  dissolved,  valid  and  effectual  to  divorce 
the  parties?  and  second  if  valid  and  effectual  fur 
that  purpose,  did  such  divorce  defeat  any  rights  of  the 
wife  to  a  portion  of  the  donation  claim? 

The  act  of  Congress  creating  the  Territory  of  Ore- 
gon and  establishing  a  government  for  it,  passed  on 
the  14th  of  August,  1848,  vested  the  legislative  power 
and  authority  of  the  Territory  in  an  Assembly  con- 
sisting of  two  boards,  a  Council  and  a  House  of  Rep- 
resentatives. 9  St.,  chap.  177,  $  4.  It  declared  that  the 
legislative  power  of  the  Territory  should  **  extend  to 
all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States," 
but  that  no  law  should  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  that  no  tax  should  be 
imposed  upon  the  property  of  the  United  States;  that 
the  property  of  non-residents  should  not  be  taxed 
higher  than  the  property  of  residents;  and  that  all  the 
laws  passed  by  the  Assembly  should  be  submitted  to 
-Congress,  and  if  disapproved,  should  be  null  and  of  no 
effect.  It  also  contained  various  provisions  against 
the  creation  of  institutions  for  banking  purposes,  or 
with  authority  to  put  into  circulation  notes  or  bills, 
and  agaii\st  pledgii|^  the  faith  of  the  people  of  the 
Territory  to  any  loan.  These  exceptions  from  the 
grant  of  legislative  power  have  no  bearing  upon  the 
questions  presented.  The  grant  is  made  in  terms 
similar  to  those  used  in  the  act  of  1836,  under  which 
the  Territory  of  Wisconsin  was  organized.  It  is 
stated  in  Clinton  v.  Enolebrecht,  13  WaU.  444,  that  that 
act  seemed  to  have  received  full  consideration ;  and 
from  it  all  subsequent  acts  for  the  organization  of  Ter- 
ritories have  been  copied,  with  few  and  inconsiderable 
variations.  There  were  in  the  Kansas  and  Nebraska 
acts,  as  there  mentioned,  provisions  relating  to 
slavery,  and  in  same  other  acts,  provisions  growing 
out  of  local  circumstances.  With  these,  and  perhaps 
other  exceptions  not  material  to  the  questions  before 
us,  the  grant  of  legislative  power  in  all  the  acts  organ- 
izing territories,  since  that  of  Wisconsin,  was  ex- 
pressed in  similar  language.  The  power  was  extended 
*'  to  all  rightful  subjects  of  legislation,*'  to  which  was 
added  in  some  of  the  acts,  as  in  the  act  organizing  the 
Territory  of  Oregon,  **  not  inconsistent  with  the  Con- 
stitution and  laws  of  the  United  States,'*  a  condition 
necessarily  existing  in  the  absence  of  express  declara- 
tion to  that  effect.  What  were  "  rightful  subjects  of 
legislation,"  when  these  acts  organizing  the  Terri- 
tories were  passed,  is  not  to  be  settled  by  reference  to 
the  distinctions  usually  made  between  legislative  acts 
and  such  as  are  judicial  or  administrative  in  their 
character,  but  by  an  examination  of  the  subjects  upon 
which  legislatures  had  been  in  the  practice  of  acting 
with  the  consent  and  approval  of  the  people  they 
represented.  A  long  acquiescence  in  repeated  acts  of 
legislation  on  particular  matters  is  evidence  that  those 
matters  have  been  generally  considered  by  the  people 
as  properly  within  legislative  control.  Such  acts  are 
not  to  be  set  aside  or  treated  as  invalid,  because  upon 
a  careful  consideration  of  their  character  doubts  may 
arise  as  to  the  competency  of  the  Legislature  to  pass 
them.  Rights  acquired,  or  obligations  incurred  under 
such  legislation,  are  not  to  be  impaired  because  of 
subsequent  differences  of  opinion  as  to  the  depart- 


ment of  government  to  which  the  acts  are  properly 
assignable.  With  special  force  does  this  observation 
apply,  when  the  validity  of  acts  dissolving  the  bonds 
of  matrimony  is  assailed ;  the  legitimacy  of  many  chil- 
dren, the  peace  of  many  families,  and  the  settlement 
of  many  estates  depending  uiK>n  its  being  sustained. 
It  will  be  found  from  the  history  of  legislation  that 
while  a  general  separation  has  been  observed  between 
the  different  departments,  so  that  no  dear  encroach- 
ment by  one  upon  the  province  of  the  other  has  been 
sustained,  the  legislative  department,  when  not  re- 
strained by  constitutional  provisions  and  a  regard  for 
certain  fundamental  rights  of  the  citizen  which  are 
recognized  in  this  country  as  the  basis  of  all  govern- 
ment, has  acted  upon  every  thing  within  the  range  of 
civil  government.  Loan  A88*n  v.  Topekck,  20  Wall.  668. 
Every  subject  of  interest  to  the  community  has  come 
under  its  direction.  It  has  not  merely  prescribed 
rules  for  future  conduct,  but  has  legalized  past  acts, 
corrected  defects  in  proceedings  and  determined  the 
status,  conditions  and  relations  of  parties  in  the 
future. 

Marriage,  as  creating  the  most  important  relation 
in  life,  as  having  more  to  do  with  the  morals  and  civi- 
lization of  a  people  than  any  other  Institution,  has 
always  l>een  subject  to  the  control  of  the  Legislature. 
That  body  prescribes  the  age  at  which  parties  may 
contract  to  marry,  the  procedure  or  form  essential  to 
constitute  marriage,  the  duties  and  obligations  it 
creates,  its  effects  upon  the  property  rights  of  both, 
present  and  prospective,  and  the  acts  which  may  con- 
stitute grounds  for  its  dissolution. 

It  is  conceded  that  to  determine  the  propriety  of 
dissolving  the  marriage  relation  may  involve  investi- 
gations of  a  judicial  nature,  which  can  properly  be 
conducted  by  the  judicial  tribunals.  Yet  such  inves- 
tigations are  no  more  than  those  usually  made  when 
a  change  of  the  law  is  designed.  They  do  not  render 
the  enactment,  which  follows  the  Information  ob- 
tained, void  as  a  judicial  net  because  it  may  recite  the 
cause  of  its  passage.  Many  causes  may  arise,  physi- 
cal, moral  and  intellectual,  such  as  the  contracting  by 
one  of  the  parties  of  an  incurable  disease  like  leprosy 
or  confirmed  insanity,  or  hopeless  idiocy,  or  a  con- 
viction of  a  felony,  which  would  render  the  continu- 
ance of  the  marriage  relation  intolerable  to  the  other 
party  and  productive  of  no  possible  benefit  to  society. 
When  the  object  of  the  relation  has  been  thus  de- 
feated, and  no  jurisdiction  is  vested  in  the  judicial 
tribunals  to  grant  a  divorce,  it  is  not  perceived  that 
any  principle  should  prevent  the  Legislature  itself 
from  interfering  and  putting  an  end  to  the  relation  in 
the  interest  of  the  parties  as  well  as  of  society.  If  the 
act  declaring  the  divorce  should  attempt  to  interfere 
with  the  rights  of  property  vested  in  either  party,  a 
different  question  would  be  presented. 

When  this  country  was  settled  the  power  to  grant  a 
divorce  from  the  bonds  of  matrimony  was  exercised 
by  the  Parliament  of  England.  The  ecclesiastical 
courts  of  that  country  were  limited  to  the  granting  of 
divorces  from  bed  and  board.  Naturally  the  legisla- 
tive assemblies  of  the  colonies  followed  the  example 
of  Parliament  and  treated  the  subject  as  one  within 
their  province.  And  until  a  recent  period  legislative 
divorces  have  been  granted,  with  few  exceptions,  in 
all  the  States.  Says  Bishop,  in  his  Treatise  on  Mar- 
riage and  Divorce:  **The  fact  that  at  the  time  of  the 
settlement  of  this  conntiy  legislative  divorces  were 
common,  competent  and  valid  in  England,  whence 
our  jurisprudence  was  derived,  makes  them  conclu* 
slvely  so  here,  except  where  an  invalidity  is  directly  or 
indirectly  created  by  a  written  Constitution  binding 
the  legislative  power."  Section  664.  Says  Cooley  in 
his  Treatise  on  Constitutional  Limitations:  "^The 
granting  of  divorces  from  the  bonds  of  matrimony 
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was  not  confided  to  the  oonrts  in  England ,  and  from 
the  earliest  days  the  colonial  and  State  legislatures  in 
this  country  have  assumed  to  possess  the  same  power 
over  the  subject  which  was  possessed  bj  the  Parlia- 
ment, and  from  time  to  time  they  have  passed  special 
laws  declaring  a  dissolution  of  the  bonds  of  matri- 
mony in  special  cases/'  Page  110.  Says  Kent  in  bis 
Commentaries:  **  During  the  period  of  our  colonial 
government,  for  more  than  a  hundred  years  preceding 
the  revolution,  no  divorce  took  place  in  the  colony  of 
New  York,  and  for  many  years  after  New  York  be- 
came an  independent  State  there  was  not  any  lawful 
mode  of  dissolving  a  marriage  in  the  life-time  of  the 
parties  but  by  a  special  act  of  the  Legislature." 
Vol.  2,  page  97.  The  same  fact  is  stated  in  numer- 
ous decisions  of  the  highest  courts  of  the  States. 
Thus  in  Croiiise  v.  Cronise,  54  Peun.  St.  260,  the  Su- 
preme Court  of  Pennsylvania  said :  ^*  Special  divorce 
laws  are  legislative  acts.  This  power  has  been  exer- 
cised from  the  earliest  period  by  the  Legislature  of  the 
province,  and  by  that  of  the  State,  under  the  Consti- 
tutions of  1776  and  1790.  The  continual  exercise  of 
this  power  after  the  adoption  of  the  Constitution  of 
1790  cannot  be  accounted  for  except  on  the  ground 
that  all  men,  learned  and  uniearned,  believed  it  to  be 
a  legitimate  exercise  of  legislative  power.  This  belief 
is  further  strengthened  by  the  fact  that  no  judicial  de> 
cision  has  been  made  against  it.  Communis  error 
fadtjiis  would  be  suflBcient  to  support  it,  but  it  stands 
upon  higher  ground  of  contemporaneous  and  con- 
tinued construction  of  the  people  of  their  own  instru- 
ment." In  Crane  v.  Meginnis,  1  Gill.  &  J.  474,  the  Su- 
preme Court  of  Maryland  said :  "  Divorces  in  this 
State  from  the  earliest  times  have  emanated  from  the 
General  Assembly,  and  can  now  be  viewed  iu  no  other 
light  than  as  regular  exertions  of  the  legislative 
power.**  In  Starr  v.  Pease,  8  Conn.  641,  decided  in 
1831,  the  question  arose  before  the  Supreme  Court  of 
Connecticut  as  to  the  validity  of  a  legislative  divorce 
under  the  Constitution  of  1818,  which  provided  for  an 
entire  separation  of  the  legislative  and  judicial  de- 
partments. The  court,  after  stating  that  there  had 
been  a  law  in  force  in  that  State  on  the  subject  of  di- 
vorces, passed  180  years  before,  which  provided  for 
divorces  on  four  grounds,  said,  speaking  by  Mr.  Jus- 
tice Daggett:  "The  law  has  remained  in  substance 
the  same  as  it  was  when  enacted  in  1667.  During  all 
this  period  the  Legislature  has  interfered  like  the 
Parliament  of  Great  Britain  and  passed  special  acts  of 
divorce  a  vinculo  matrimonii.  And  at  almost  every 
sesion  since  the  Constitution  of  the  United  States 
went  into  operation,  now  forty-two  years,  and  for  the 
thirteen  years  of  the  existence  of  the  Constitution  of 
Connecticut,  such  acts  have  been,  in  multiplied  oases, 
passed  and  sanctioned  by  the  constituted  authorities 
of  our  State.  We  are  not  at  liberty  to  inquire  into 
the  wisdom  of  our  existing  law  on  this  subject  nor 
into  the  expediency  of  such  frequent  interference  by 
the  Legislature.  We  can  only  inquire  into  the  consti- 
tutionality of  the  act  under  consideration.  The  power 
is  not  prohibited  either  by  the  Constitution  of  the 
United  States  or  by  that  of  the  State.  In  view  of  the 
appalling  consequences  of  declaring  the  general  law  of 
the  State  or  the  repeated  acts  of  our  Legislature  un- 
constitutional aiid  void  —  consequences  easily  con- 
ceived but  not  easily  expressed,  such  as  bastardizing 
the  issue  and  subjecting  the  parties  to  punishment  for 
adultery— the  court  should  come  to  the  result  only  on 
a  solemn  conviction  that  their  oaths  of  office  and 
these  Constitutions  imperiously  demand  it.  Feeling 
myself  no  such  conviction,  I  cannot  pronounce  the  act 
void."  It  is  to  be  observed  that  the  divorce  in  this 
case  was  granted  on  the  petition  of  the  wife,  who  al- 
leged certain  criminal  intimacies  of  her  huq}>and  with 
others,  and  the  act  of  the  Legislature  recited  that  her 


allegation,  after  hearing  her  and  her  husband,  with 
their  witnesses  and  counsel,  was  found  to  be  true.  The 
inquiry  appears  to  have  been  conducted  with  the  for- 
mality of  a  judicial  proceeding,  and  might  undoubt- 
edly have  been  properly  referred  to  the  judicial  tribu- 
nals; yet  the  Supreme  Court  of  the  State  did  not  re- 
gard the  divorce  as  beyond  the  competency  of  the 
Legislature.  The  same  doctrine  is  declared  in  numer- 
ous other  cases,  and  positions  similar  to  those  taken 
against  the  validity  of  the  act  ^of  the  Legislative 
Assembly  of  the  Territory,  that  it  was  beyond  the 
competency  of  a  Legislature  to  dissolve  the  bonds  of 
matrimony,  have  been  held  untenable.  These  decis- 
ions justify  the  conclusion  that  the  division  of  govern- 
ment into  three  departments,  and  the  implied  inhibi- 
tion through  that  cause  upon  the  legislative  depart- 
ment to  exercise  judicial  functions,  was  neither  in- 
tended nor  understood  to  exclude  legislative  control 
over  the  marriage  relation.  In  most  of  the  States  the 
same  legislative  practice  on  the  subject  has  prevailed 
since  the  adoption  of  their  Constitutions  as  before, 
which  as  Mr.  Bishop  observes  may  be  regarded  as  a 
contemporaneous  construction  that  the  power  thus 
exercised  for  many  years  was  rightly  exercised.  The 
adoption  of  late  years  in  many  Constitutions  of  pro- 
visions prohibiting  legislative  divorces  would  also  in- 
dicate a  general  conviction,  that  without  this  prohibi- 
tion, such  divorces  might  be  granted,  notwithstand- 
ing the  separation  of  the  powers  of  government  into 
departments,  by  which  judicial  functions  are  excluded 
from  the  legislative  department.  There  are,  it  is  true, 
decisions  of  State  courts  of  high  character,  like  the 
Supreme  Court  of  Massachusetts  and  of  Missouri, 
holding  differently ;  some  of  which  were  controlled  by 
the  peculiar  language  of  their  State  Constitutions. 
Sparhawk  v.  Sparhawk,  116  Mass.  315 ;  State  v.  Fry,  4 
Mo.  120,  138.  The  weight  of  authority  however  is  de- 
cidedly in  favor  of  the  position,  that  in  the  absence  of 
direct  prohibition,  the  power  over  divorces  remains 
with  the  Legislature.  We  are  therefore  justified  in 
holding — more,  we  are  compelled  to  hold,  that  the 
granting  of  divorces  was  a  rightful  subject  of  legisla- 
tion according  to  the  prevailing  judicial  opinion  of  the 
country,  and  the  understanding  of  the  profession  at 
the  time  the  organic  act  of  Oregon  was  passed  by  Con- 
gress, when  either  of  the  parties  divorced  was  at  the 
time  a  resident  within  the  territorial  jurisdiction  of 
the  Legislature.  If  within  the  competency  of  the 
Legislative  Assembly  of  the  Territory,  we  cannot  in- 
quire into  its  motives  in  passing  the  act  granting  the 
divorce;  its  will  was  a  sufficient  reason  for  its  action. 
One  of  the  parties,  the  husband,  was  a  resident  within 
the  Territory,  and  as  he  acted  soon  afterward  upon 
the  dissolution  and  married  again,  we  may  conclude 
that  the  act  was  passed  upon  his  petition.  If  the  As- 
sembly possessed  the  power  to  grant  a  divorce  in  any 
case,  its  jurisdiction  to  legislate  upon  his  status,  he  be- 
ing a  resident  of  the  Territory,  is  undoubted,  unless 
the  marriage  was  a  contract  within  the  prohibition  of 
the  Federal  Constitution  against  its  impairment  by 
legislation  or  within  the  terms  of  the  ordinance  of 
1787,  the  privileges  of  which  were  secured  to  the  in- 
habitants of  Oregon  by  their  organic  act — questions 
which  we  will  presently  consider. 

The  facts  alleged  in  the  bill  of  complaint  that  no 
cause  existed  for  the  divorce,  and  that  it  was  obtained 
without  the  knowledge  of  the  wife,  cannot  affect  the 
validity  of  the  act.  Knowledge  or  ignorance  of  par- 
ties of  intended  legislation  does  not  affect  its  validity 
if  within  the  competency  of  the  Legislature.  The 
facts  mentioned  as  to  the  neglect  of  the  husband  to 
send  to  his  wife,  whom  he  left  in  Ohio,  any  means  for 
her  support  or  that  of  her  children.  In  disregard  of  bis 
promise,  shows  conduct  meriting  the  strongest  repro- 
bation, and  if  the  facts  stated  had  been  brought  to  the 
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attentioti  of  CouRrefls,  that  bodj  might  aud  probably 
would  have  auuulled  the  act.  Be  that  aa  it  may.  the 
loose  morals  aud  shameless  oonduot  of  the  husbaud 
can  have  uo  beariug  up<m  the  question  of  the  exist- 
ence or  absence  of  power  iu  the  A  ssembly  to  pass  the 
act.  The  orgauio  act  extends  the  legislative  power  of 
the  Territory  to  all  rightful  subjects  of  legislation 
**  not  inoonsisteut  with  the  Constitution  and  laws  of 
the  United  States."  The  only  inconsistency  suggested 
is  that  it  impairs  the  obligation  of  the  contract  of  mar- 
riage. Assuming  that  the  prohibition  of  the  Federal 
Constitution  agaiust  the  impairment  of  contracts  by 
State  legislation  applies  equally,  as  would  seem  to  be 
the  opinion  of  the  Supreme  Court  of  the  Territory,  to 
legislation  by  Territorial  Legislatures,  we  are  clear 
that  marriage  Is  not  a  contract  within  the  meaning  of 
the  prohibition.  As  was  said  by  Chief  ;fustice  Mar- 
shall in  the  Dartmouth  CoUege  case,  not  ^y  way  of 
judgment,  but  in  answer  to  objections  urgetN^P  P^**^' 
tions  taken :  **  The  provision  of  the  CoiiBtitutloin^^ei' 
has  been  understood  to  embrace  other  contracts  thi 
those  which  respect  property  or  some  object  of  value, 
and  confer  rights  which  may  be  asserted  in  a  court  of 
justice.  It  never  has  been  understood  to  restrict  the 
general  right  of  the  Legislature  to  legislate  on  the 
subject  of  divorces.**  And  in  Butler  v.  Penii8yhania^ 
10  How.  402,  where  the  question  arose  whether  a  re- 
duction of  the  per  diem  compensation  to  certain  canal 
commissioners  below  that  originally  provided  when 
they  took  ofllce,  was  an  impairment  of  a  contract  with 
them  within  the  constitutional  prohibition ;  the  court, 
holding  that  it  was  not  such  an  impairment,  said : 
'*  The  contracts  designed  to  be  protected  by  the  tenth 
section  of  the  first  article  of  that  instrument  are  con- 
tracts by  which  perfect  rights,  certain,  definite,  fixed 
private  rights  of  property  are  vested.*'  It  is  also  to  be 
observed,  that  while  marriage  is  often  termed  by  text- 
writers  and  in  decisions  of  courts  a  civil  contract, 
generally  to  indicate  that  it  must  be  founded  upon  the 
agreement  of  the  parties,  and  does  not  require  any  re- 
ligious ceremony  for  its  solemnization,  it  is  something 
more  than  a  mere  contract.  The  consent  of  the  par- 
ties is  of  course  essential  to  its  existence,  but  when 
the  contract  to  marry  is  executed  by  the  marriage,  a 
relation  between  the  parties  is  created  which  they 
cannot  change.  Other  contracts  may  be  modified,  re- 
stricted or  enlarged,  or  entirely  released  upon  the 
consent  of  the  parties.  Not  so  with  marriage.  The 
relation  o  noe  formed,  the  law  steps  in  and  holds  the 
parties  to  various  obligations  and  liabilities.  It  is  an 
institution,  in' the  maintenance  of  which  iu  its  purity 
the  public  is  deeply  interested,  for  it  is  the  foundation 
of  the  family  and  of  society,  without  which  there 
would  be  neither  civilization  nor  progress.  This  view 
is  well  expressed  by  the  Supreme  Court  of  Maine  In 
Adams  v.  Palmer,  51  Me.  481,  483.  Said  that  court, 
speaking  by  Chief  Justice  Appleton:  "When  the  con- 
tracting parties  have  entered  into  the  married  state, 
they  have  not  so  much  entered  into  a  contract  as  into 
a  new  relation,  the  rights,  duties  and  obligations  of 
which  rest  not  upon  their  agreement,  but  upon  the 
general  law  of  the  State,  statutory  or  common,  which 
defines  and  prescribes  those  rights,  duties  and  obliga- 
tions. They  are  of  law,  not  of  contract.  It  was  a  con- 
tract that  the  relation  should  be  established,  but  be- 
ing established,  the  power  of  the  parties  as  to  its  ex- 
tent or  duration  is  at  an  end.  Their  rights  under  it 
are  determined  by  the  will  of  the  sovereign,  as  evi- 
denced by  law.  They  can  neither  be  modified  nor 
changed  by  any  agreement  of  parties.  It  is  a  relation 
for  life,  and  the  parties  cannot  terminate  it  at  any 
shorter  period  by  virtue  of  any  contract  they  may 
make.  The  reciprocal  rights  arising  from  this  rela- 
tion, so  long  as  it  continues,  are  such  as  the  law  de- 
termines from  time  to  time  and  none  other.*'    Aud 


aeaiu  •  **  It  is  not  then  a  contract  within  the  meaning 
oUhe  clause  of  the  Constitution  -J^^^^^^P^J^^^J,'- ^^^ 
impairing  the  obligation  of  contracts.    It  is  rather  a 
social  relation  like  that  of  parent  and  child,  the  obli- 
gations of  which  arise  not  from   the  cousent  of  con^ 
ourring  minds,  but  are  the  creation  of  the  ^^^ J^^^^ 
relation  the  most  important,  as  affecting  the  happi- 
"ess  of  individuals,  the  first  -^ep  frc>m  ba^bar  smjo 
incipient  civilization,  the  purest  tie  of  »<^i»\J»J«- ^  '^, 
the  true  basis  of  human  progress.';  j^"d  the  chief 
justice    cites  in    support  of  th.s  ^^^^'J^'^j^^^  ^' 
Mamire  v.  Maguire,  7  Dana,   181. 183,  and  I^\l' 
S.^i,4R.I.87,  101.    Ill  the   first   of  these  the  Su- 
freme  Court  of  Kentucky  said  that  t^he  m^^^*^ J^^ 
Lore  than  a  contract;  that  it  was  ^hemost  element- 
ary and  useful  of  all  the  social  ^^^'lons^wa.  regu- 
laTed  and  controlled  by  the  •^^^^/^".f.^J.^i^^ 
State,  and  could  not,  like  mere  contracts,  be  dissolved 
i  by  tSe  mutual  consent  of  the  cot»tractlng  pi^tiea.  but 
might  be  abrogated  by  the  sovereign  will  whenever 
the  public  good  or  justice  to  both  parties,  «;  «»ther  of 
rtSilartles,  would  thereby  be  subserved;  that  being 
™J*^n  a  contract,  and  depending  especially  upon 
more  tfittL.  .^  ^^  ,,^^  embraced  by  the  cousti- 

the  sovereign  ^  ^  ^^  ^f  legislative  acts  impairing  the 
tutlonal  Inhiblticv  ^^g  \^^  ^^^  second  case  the  Su- 
obllgation  of  oontrJCr  j^j^^^  ^^^^  ^^^^^  a  marriage,  iu 
preme  Court  of  Rho<Wfc-^j|.  ^j^jj  \^y  ^  decree  of  di- 
the  sense  in  which  it  is  a^|L^„^  (,f  the  domestic  rela- 
vorce,  is  not  a  contract,  bu^l^p^ Q^ed  by  contract.  It 
tlons.  In  strictness,  though  ^1^  i^dd  wife,  deriving 
signifies  the  relation  of  husban^^oufoe  higher  than 
both  its  rights  and  duties  from  a^jL  capable,  and  as 
any  contract  of  which  the  parties  a^L^ct  which  they 
to  these  uncontrollable  by  any  conti^^ig  no  more  s 
can  make.  When  formed,  this  relation^p  *  is 
contract  than  'fatherhood'  or  *  sonsh 
tract." 

In  Wade  v.  Kdlbfleisch,  58  N.  Y.  282. 
came    before  the  Court  of   Appeals   of 
whether  an  action  for  breach  of  promise  o 
was  an  action  upon  a  contract  within  the  i 
certain  provisions  of  the  Revised  Statut< 
State,  and  in  disposing  of  the  question  the 
'*The  general  statute,  *that  marriage,  so 
validity  in  law  is  concerned,   shall  continue^ 
State  a  civil  contract,  to  which  the  consent  of 
capable  in  law  of  contracting,  shall  be  essential 
decisive  of  the  question.  2  Rev.  Stat.  138.  Thlss 
declares  it  a  civil  contract,  as  distinguished 
llglous  sacrament,  and  makes  the  element  of  coil 
necessary  to  its  legal  validity,  but  its  nature,  a 
butes  and  distinguishing  features  it  does  not  inter] 
with  or  attempt  to  define.    It  is  declared  a  civil 
tract  for  certain  purposes,  but  it  is  not  thereby  i 
synonymous  with  the  word  *'  contract  "  employei 
the  common  law  or  statutes.    In  this  State,  auq 
common  law,  It  may  be  entered  Into  by  persons 
spectlvely  of  fourteen  and  twelve.    It  cannot  be 
solved  by  the  parties  when  consummated,  nor  rel< 
with  or  without  consideration.  The  relation  IsalwW 
regulated  by  government.    It  is  more  than  a  contrao 
It  requires  certain  acts  of  the  parties  to  constitu 
marriage  independent  of  and  beyond  the  contract.    It 
partakes  more  of  the  character  of  an  Institution  regu- 
lated and  controlled  by  public  authority,  upon  princi- 
ples of  public  policy  for  the  benefit  of  the  commu- 
nity." 

In  Noel  V.  Eioingy  9  Ind.  37,  the  question  was  before  > 
the  Supreme  Court  of  Indiana  as  to  the  competency  of 
the  Legislature  of  the  State  to  change  the  relative 
rights  of  husband  and  wife  after  marriage,  which  led 
to  a  consideration  of  the  nature  of  marriage,  and  the 
court  said :  **  Some  confusion  has  arisen  from  con- 
founding the  contract  to  marry  with  the  marriage  re- 
lation itself.    And  still  more  is  engendered  by  regard- 
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iiig  hasbaud  aud  wife  as  siriotly  parties  to  a  subsisting 
coiitraot.  At  oommou  law,  marriage  as  a  status  bad 
few  elemeuts  of  oontraot  about  it.  For  instauoe,  uo 
other  ooutraot  merged  the  legal  existence  of  the  par- 
ties into  one.  Other  distinctive  elements  will  readily 
suggest  themselves,  which  rob  it  of  most  of  its  char- 
acteristics as  a  contract,  and  leave  it  simply  as  a  status 
or  institution.  As  such,  it  is  not  so  much  the  result 
of  private  agreement  as  of  public  ordination.  In 
every  enlightened  government  it  is  pre-eminently  the 
basis  of  civil  institutions,  aud  thus  an  object  of  the 
deepest  public  concern.  In  this  light  marriage  is  more 
than  a  contract.  It  is  not  a  mere  matter  of  pecuniary 
oonsideratioD.  It  is  a  great  public  institution,  giving 
character  to  our  whole  civil  polity.**  In  accordance 
with  these  views  was  the  judgment  of  Mr.  Justice 
Story.  In  a  note  to  the  chapter  on  marriage  in  his 
work  on  the  Conflict  of  Laws,  after  stating  that  he 
had  treated  marriage  as  a  contract  in  the  common 
sense  of  the  word,  because  this  was  the  light  in  which 
it  was  ordinarily  viewed  by  jurists,  domestic  as  well 
ae  foreign,  he  adds :  "  But  it  appears  to  me  to  be 
something  more  than  a  mere  contract.  It  is  rather  to 
be  deemed  an  institution  of  society  founded  upon 
consent  and  contract  of  the  parties,  and  in  this  view 
it  has  some  peculiarities  In  its  nature,  character, 
operation  and  extent  of  obligation  different  from  what 
belong  to  ordinary  contracts.*'    Section  108n. 

The  fourteenth  section  of  the  organic  act  of  Oregon 
provides  that  the  inhabitants  of  the  Territory  shall  be 
eniitled  to  all  the  rights,  privileges  and  advantages 
granted  and  secured  to  the  people  of  the  territory  of 
the  United  States  north-west  of  the  river  Ohio  by  the 
articles  of  compact  contained  in  the  ordinance  of  July 
13, 1787.  for  the  government  of  the  Territory.  The 
last  clause  of  article  2  of  that  ordinance  declares 
**  that  no  law  ought  ever  to  be  made  or  have  force  in 
said  Territory  that  shall,  in  any  manner  whatever,  in. 
terfere  with  or  affect  private  contracts  or  engage- 
ments, bona  fide  and  without  fraud,  previously 
formed.**  This  clause,  though  thus  enacted  and  made 
applicable  to  the  inhabitants  of  Oregon,  cannot  be  con- 
strued to  operate  as  any  greater  restraint  upon  legis- 
lative interference  with  contracts  than  the  provision 
of  the  Federal  Constitution.  It  was  intended,  like  that 
provision,  to  forbid  the  passage  of  laws  which  would 
impair  rights  of  property  vested  under  private  con- 
tracts or  engagements  and  can  have  no  application  to 
the  marriage  relation. 

But  it  is  contended  that  Lydia  A.  Mayuard,  the  first 
wife  of  David  A.  Maynard,  was  entitled,  notwith- 
standing the  divorce,  to  the  east  half  of  the  donation 
claim.  The  settlement,  it  is  true,  was  made  by  her 
husband  as  a  married  man  in  order  to  secure  the  640 
acres  in  such  case  granted  under  the  donation  act. 
But  that  act  conferred  the  title  of  the  land  only  upon 
the  settler  who  at  the  time  was  a  resident  of  the  Ter- 
ritory or  should  be  a  resident  of  the  Territory  before 
December  1, 1850,  and  who  should  reside  upon  and 
cultivate  the  land  for  four  consecutive  years.  The 
words  of  the  act,  that  "  there  shall  be  and  hereby  is 
granted  to  every  white  settler  or  occupant,*'  is  quali- 
fied by  the  condition  of  four  years'  residence  on  the 
land  and  its  cultivation  by  him.  The  settler  does  not 
become  a  grantee  until  such  residence  and  cultivation 
have  been  had,  by  the  very  terms  of  the  act.  Until 
then  he  has  only  a  promise  of  a  title ;  what  is  some- 
times vaguely  called  an  inchoate  interest.  In  some  of 
the  cases  decided  at  the  Circuit,  the  fourth  section  of 
the  act  was  treated  as  constituting  a  grant  in  proesenti, 
subject  to  the  conditions  of  continued  residence  aud 
cultivation,  that  is,  a  grant  of  a  defeasible  estate. 
Adams  v.  Burke,  3  Sawy.  418.  But  this  view  was  not 
accepted  by  this  court.    In  Hall  v.  Russell,  101  U.  S. 


503,  the  nature  of  the  grant  was  elaborately  con- 
sidered, aud  it  was  held  that  the  title  did  not  vest  in 
the  settler  until  the  conditions  were  fully  -performed. 
After  citing  the  language  of  a  previous  decision,  that 
*'  it  is  always  to  be  borne  in  mind,  in  construing  a 
congressional  grant,  that  the  act  by  which  it  is  made 
is  a  law  as  well  as  a  conveyance,  and  that  such  effect 
must  be  given  to  it  as  will  carry  out  the  intent  of  Cou- 
gjess,'*  the  court  said :  **  There  cannot  be  a  grant  un- 
less there  is  a  grantee,  and  consequently  there  cannot 
be  a  present  .grant  unless  there  is  a  present  gran- 
tee. 

If  then  the  law  making  the  grant  indicates  a  future 
grantee,  and  not  a  present  one,  the  grant  will  take 
effect  in  the  future  and  not  presently.  In  all  cases  in 
which  we  have  given  these  words  the  effect  of  an  im- 
mediate and  present  transfer  it  will  be  found  that  the 
law  has  designated  a  grantee  qualified  to  take  accord- 
ing to  the  terms  of  the  law,  and  actually  in  existence  at 
the  time.*'  *  *  *  Coming  then  to  the  present 
case,  we  find  that  the  grantee  designated  was  any 
qualified  settler  or  occupant  of  the  public  lands, 
*  *  *  who  shall  have  resided  upon  and  cultivated 
the  same  for  four  consecutive  years,  and  shall  other- 
wise  conform  to  the  provisions  of  the  act.  The  grant 
was  not  to  a  settler  only,  but  to  a  settler  who  bad 
completed  the  four  years  of  residence,  etc.,  and  had 
otherwise  conformed  to  the  act.  Whenever  a  settler 
qualified  himself  to  become  a  grantee  he  took  the 
grant,  and  his  right  to  a  transfer  of  the  legal  title 
from  the  United  States  became  vested.  But  until  he 
was  qualified  to  take,  there  was  no  actual  grant  of  the 
soil.  The  act  of  Congress  made  the  transfer  only 
when  the  settler  brought  himself  within  the  descrip- 
tion of  those  designated  as  grantees.  A  present  right 
to  occupy  and  maintain  possession,  so  as  to  acquire  a 
complete  title  to  the  soil,  was  granted  to  every  white 
person  in  the  Territory,  having  the  other  requisite 
qualifications,  but  beyond  this  nothing  passed  until 
all  was  done  that  was  necessary  to  entitle  the  occu- 
pant to  a  grant  of  the  land."  In  Fance  v.  Bur6an/c, 
101  U.  S.  521,  the  doctrine  of  the  previous  case  was  re- 
affirmed, and  the  court  added:  "The  statutory  grant 
was  to  the  settler,  but  if  be  was  married,  the  dona- 
tion, when  perfected,  inured  to  the  benefit  of  himself 
and  his  wife  in  equal  parts.  The  wife  could  not  be  a 
settler.  She  got  nothing  except  through  her  hus- 
band." 

When  therefore  the  act  was  passed  divorcing  the 
husband  and  wife,  he  had  no  vested  interest  in  the 
land,  aud  she  could  have  uo  interest  greater  than  his. 
Nothing  had  then  been  acquired  by  his  residence  and 
cultivation,  which  gave  him  any  thing  more  than  a 
mere  possessory  right  to  remain  on  the  land  so  as  to 
enable  him  to  comply  with  the  conditions,  upon 
which  the  title  was  to  pass  to  him.  After  the  divorce 
she  had  no  such  relation  to  him  as  to  confer  upon  her 
any  interest  in  the  title  subsequently  acquired  by 
him. 

A  divorce  ends  all  rights  not  previously. vested.  In- 
terests which  might  vest  in  time,  upon  a  continuance 
of  the  marriage  relation,  were  gone.  A  wife  divorced 
has  no  right  of  dower  in  his  property;  a  husband  di- 
vorced has  no  right  by  the  curtesy  in  her  lands,  un- 
less the  statute  authorizing  the  divorce  specially  con- 
fers such  right. 

It  follows  that  the  wife  was  not  entitled  to  the  east 
half  of  the  donation  claim.  To  entitle  her  to  that 
half  she  must  have  continued  his  wife  during  his  resi- 
dence and  cultivation  of  the  land.  The  judgment  of 
the  Supreme  Court  of  the  Territory  mutt  therefore  be 
affirmed ;  and  it  is  so  ordered. 

Matthews  and  Gray,  JJ.,  dissented. 

Bradley,  J.,  took  uo  part  in  the  decision. 
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CONSTITUTIONAL  LAW  —  POLICE  POWER— 
BOARD  OF  HEALTH " DESTRUCTION  OF 
DISEASED  ANIMALS. 

NEW  JERSEY  SUPREME  COURT,  FEB.  27, 1888. 

Newark  &  S.  O.  H.  R.  Co.  v.  Hunt. 
The  ' '  supplement  to  an  act  entitled  *  An  act  to  establish  a 
State  board  of  health,*  approved  March  9,  1877,"  wrhioh 
supplement  was  approved  March  12,  1880  (Laws  1880,  p, 
3SS),  makes  animals  with  contagious  and  infectious  dis- 
eases conmion  nuisances,  and  authorizes  their  destruc- 
tion by  certain  ofBoials  under  certain  conditions.  The  **Sup- 
plement  to  an  act  entitled  'An  act  to  prevent  the  spread  of 
glanders  in  horses,'  approved  March  81, 1864,"  which  sup- 
plement was  approved  March  12,  1884  (Supp.  Rev.  8), 
makes  horses  affected  hy  glanders  common  nuisances, 
and  authorises  their  destruction  by  certain  oiBcers.  Held^ 
(1)  These  acts,  so  far  as  they  relate  to  glanders  in  horses, 
are  within  the  police  powers  of  the  State.  (8)  They  are 
not  within  the  prohibition  of  the  14th  amendment  to  the 
Federal  Constitution,  because  although  they  authorize 
the  abatement  of  such  nuisances  in  advance  of  a  judicial 
adjudication  of  the  fact  of  nuisance,  yet  they  do  not  make 
the  determination  of  the  officials  as  to  that  fact  conclu- 
sive, and  only  permit  their  acts,  in  abating  the  nuisance, 
to  be  justified  by  proof  of  the  actual  existence  of  such 
nuisance.  (3)  The  conditions  under  which  such  officials 
may  act,  under  the  act  of  1880,  are  mere  UmitaUons  on 
their  power  for  the  benefit  of  the  property  owner,  and 
their  adjudication  that  such  conditions  exist  will  not 
protect  them,  unless  the  ezistence  of  the  common  nuis- 
ance is  shown. 

ON  demurrer.  The  action  is  in  trespass,  and  by  the 
declaration  defendants  are  charged  with  killing 
certain  boreeB  of  plaintiff,  to  its  damage,  etc.  The 
second,  third  and  fourth  pleas  are  special  pleas.  The 
second  plea  avers  that  defendants  were  duly  appointed 
assistants  of  tbe  State  board  of  health,  and  that  by  law- 
it  was  the  duty  of  such  assistants  whenever  any  con- 
tagious disease  sbould  break  out  among  animals  iu 
any  locality,  and  it  should  appear  In  tbe  judgment  of 
such  assistants  that  such  disease  was  not  likely  to 
yield  to  any  remedial  treatment,  to  cause  the  animals 
affected'by  such  diseases  to  be  slaughtered ;  and  that 
at  the  times,  etc.,  the  contagions  disease  known  as 
**  glanders  **  had  broken  out  In  plaiutiff*B  stables  in 
Soath  Orange,  and  the  horses  in  question  were  affected 
therewith,  and  said  dlseaife  was  not  likely,  iu  defend- 
ants' judgment,  to  yield  to  any  remedial  treatment; 
wherefore  the  defendants  slaughtered,  etc.,  said  hor- 
ses, as  it  was  lawful  for  them  to  do,  for  the  cause 
aforesaid.  The  third  plea  avers  the  due  appointment 
of  defendants  as  assistants  of  said  board,  and  that  by 
law  It  was  the  duty  of  such  assistants,  whenever  any 
contagious  disease  should  break  out  among  animals 
in  any  locality,  and  It  should  appear.  In  the  judgment 
of  such  assistants,  that  such  disease  threatened  its 
spread  to  other  animals,  to  cause  the  animals  affected 
with  such  disease  to  be  immediately  slaughtered;  and 
that  at  the  times,  etc.,  a  contagions  disease  known  as 
"glanders*'  had  broken  out  in  plaintiff's  stables,  and 
the  horses  In  question  were  affected  therewith,  and 
said  disease,  in  the  judgment  of  defendants,  threat- 
ened Its  spread  to  other  animals ;  wherefore  defend- 
ants slaughtered  said  horses,  as  It  was  lawful,  etc. 
The  fourth  plea  avers  the  due  appointment  of  the  de- 
fendant Hunt  as  a  member  of  said  board,  and  of  the 
defendant  Hawk  as  an  assistant  thereof,  and  that  by 
law  it  was  the  duty  of  each  member  of  said  board, 
whenever  satisfied  that  any  horse,  etc.,  in  this  State 
was  diseased  with  glanders,  to  cause  such  horse,  etc., 
to  be  immediately  slaughtered;  and  that  at  the  times, 
etc.,  said  horses  were  each  diseased  with  glanders,  and 


said  Hunt  was  satisfied  thereof:  wherefore  said  Hunt, 
in  discharge  of  the  duty  imposed,  etc.,  directed  said 
Hawk,  assistant  as  aforesaid,  to  destroy,  and  said 
Hawk,  in  compliance  with  such  directions,  did  de- 
stroy said  horses,  as  it  was  lawful,  etc.  Plaintiff  filed 
a  general  demurrer  to  these  pleas. 

Argued  at  November  Term,  1887,  before  the  Chief 
Jastiee  and  Justices  Dixon,  Reed  and  Magie. 

Mr,  Borcherling  and  C.  Parker,  for  plaintiff. 
AUorney-Qeneral  Stockton  and  Wm.  S.  O^immere,  for 
defendants. 

Maoie,  J.  The  second  and  third  pleas  have  evi* 
deutly  been  based  upon  the  provisions  of  the  **  Sup- 
plement to  an  act  entitled  'An  act  to  establish  a  State 
board  of  health,'  approved  March  9,  1887,"  which  sup- 
plement was  approved  March  2.  1880  (Laws  1880,  p. 
322).  The  fourth  plea  has  evidently  been  based  upon 
the  provisions  of  the  **  Supplement  to  an  act  entitled 
*Au  act  to  prevent  tbe  spread  of  glanders  in  horses,' 
approved  March  31, 1864,"  which  supplement  was  ap- 
proved March  12, 1884  (Supp.  Rev.  8).  If  any  specifi- 
cation of  the  causes  of  the  demurrer  were  demanded 
and  furnished,  they  have  not  been  printed,  and  tbe 
only  objections  to  the  pleas  which  will  be  considered, 
are  those  which  are  shown  in  the  brief  of  connseL 

The  first  objection  seems  addressed  to  tbe  two  pleas 
based  upon  the  act  of  1880.  The  contention  is  that 
the  provisions  of  that  act  do  not  apply  to  horses.  The 
first  section  of  that  act  gave  power  to  the  State  board 
of  health  to  determine  whether  plenro-pueumonia, 
rinderpest,  or  any  other  contagious  or  infectious  dis- 
ease existed  among  animals  In  any  county  in  the 
State.  From  the  enumeration  of  two  diseases  which 
usually  afflict  animals  oi  the  bovine  species,  and  from 
the  fact  that  in  a  proceeding  prescribed  in  the  second 
section,  notice  is  required  from  the  owner  of  '*  >aid 
battle,"  it  is  argued  that  the  provisions  of  the  act  are  to 
be  restricted  to  animals  ordinarily  called  * 'cattle,"  tbat 
is,  to  homed  or  neat|cattle.  But  tbe  word  "  cattle  "  is 
defined  as  including  all  domestic  quadrupeds,  such  as 
horses,  mules,  etc.,  as  well  as  oxen,  cows,  etc.  Wor- 
cest.  Diet.,  tit.  ''Cattle."  It  has  been  held  to  bear  a 
legal  significance  which  includes  horses.  Rex  v.  Pcity* 
2  W.  Bl.  721.  The  word  *'  animals,"  elsewhere  used  In 
every  part  of  the  act,  has  a  signification  broad  enough 
to  include  horses.  When  the  Legislature  expressly 
gives  power  in  respect  to  any  contagious  or  infectious 
disease  among  animals,  I  see  no  reason  to  limit  tbe 
intention  within  narrower  bounds  tbau  will  l>e  set  bj 
the  acceptance  of  the  words  giving  power  in  their 
natural  meaning.  Thus  accepted,  a  contagious  disease 
affecting  horses  plainly  comes  within  the  intent  of 
the  act. 

It  is /next  objected  that  the  provisions  of  the  act  of 
1884  cannot  be  resorted  to  in  support  of  the  fourth 
plea,  because  the  trespass  charged  in  the  declaration  i» 
there  said  to  have  been  committed  on  August  1,  1883. 
But  the  trespass  is  in  fact  charged  in  the  declaration 
to  have  been  committed  on  August  1, 1883,  and  on  di- 
vers days  and  times  between  that  day  and  the  com- 
mencement of  the  suit  which  was  in  March,  1886.  The 
act  of  trespass  charged  in  the  declaration  is  however 
one  of  a  nature  not  possible  to  be  continued.  Laying 
a  trespass  of  that  nature  with  a  continuando,  or  on 
divers  days  and  times,  was  formerly  bad  on  special 
demurrer.  When  so  laid,  upon  objection  made  at  tbe 
trial,  the  plaintiff  was  confined  to  evidence  of  a  single 
trespass,  but  might  prove  any  trespass  committed  be- 
fore the  commencement  of  the  suit.  Sanson  v.  Brouffh 
1  Campb.  42,  note  1.  Since  therefore  under  the  decla- 
ration plaintiff  could  prove  any  killing  of  horses  by 
defendants  on  any  day  prior  to  the  commencement**^ 
the  suit  In  March,  1886,  defendants  may  properly  set 
up  the  power  conferred  by  the  act  of  March  12, 1884^ 
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as  a  Justification  (or  any  killing  whioh  they  admit 
after  the  latter  date.  The  fourth  plea  does  no  more 
than  this,  and  is  not  open  to  this  objeotlou. 

It  is  next  objected  that  the  acts  in  question  are 
within  the  prohibition  of  that  clause  of  the  fourteenth 
amendment  of  the  Federal  Constitution  which  reads : 
*'  Nor  shall  any  State  deprive  anj  person  of  life,  lib- 
erty or  property  without  due  process  of  law.**  This 
is  the  only  constitutional  objection  urged,  and  no  other 
has  been'consldered.  The  power  to  abate  any  condi- 
tion of  things  which  from  its  injurious  effect  on  public 
rights,  public  convenience  or  public  morals,  constitu- 
ted a  common  nuisance,  was  a  recognized  part  of  the 
common-law  scheme  of  government  brought  from 
England.  In  the  complex  system  of  government  de- 
veloped here,  it  is  well  settled  that  the  States,  under 
the  powers  called  "police powers,'*  may,  by  legislative 
action,  define  common  nuisances,  and  declare  what 
condition  of  things  shall  constitute  such  nuisances.  It 
is  equally  well  settled  that  the  States  have  power  to 
abate  what  are  thus  declared  to  be  public  or  common 
nuisances;  and  that  without  making  compensation  to 
the  owners  of  property  thus  interfered  with  or  de- 
stroyed. Ck>oley  Const.  Llm.,  chap.  16;  Mills  £m. 
Dom.,  f  6.  The  fourteenth  amendment  does  not  im- 
pair the  police  powers  of  the  States,  when  so  exercised 
as  to  restrain  equally  all  those  affected,  and  when  an 
equal  opportunity  to  be  heard  is  afforded  l>efore  a 
judicial  determination  affecting  personal  rights  or 
rights  of  property  is  made.  Barhier  v.  ConnoIZy,  113 
U.  8.  27;  Wurta  v.  Boaglatid,  114  id.  606.  ThU  court 
has  sustained  legislation,  adopted  under  the  police 
powers,  where  it  gave  authority  to  abate  what  was  de- 
clared to  be  publicly  injurious,  by  the  destruction  of 
property  without  compensation.  Wetter  v.  Sfiovert  42 
N.  J.  li.  841 ;  SMvei'8  v.  Newton^  46  id.  460.  The  acto  in 
question  have  evidently  been  passed  in  the  exercise 
of  the  police  powers  of  the  State.  By  their  terms  there 
is  disclosed  a  legislative  intent  to  place  in  the  category 
of  common  nuisances  all  animals  having  contagious  or 
infectious  diseases,  and  all  horses  having  glanders; 
and  this  is  recognized  as  within  those  powers.  Thus, 
animals  coming  within  the  provisions  of  the  act  of 
1880  may,  under  certain  circumstances,  be  slaughtered 
and  are  required  to  be,  in  all  cases,  quarantined  and 
subjected  to  the  control  and  regulation  of  the  board 
of  health,  while  by  the  provisions  of  the  act  of  1884  all 
glandered  horses  are  to  be  destroyed.  It  was  prob- 
ably within  the  power  of  the  Legislature  to  have  au- 
thorized any  person  to  abate  such  nuisances  by  the 
destruction  of  such  animals.  But  following  the 
policy  adopted  In  the  fish  acts  and  the  milk  act,  which 
were  discussed  in  the  cases  last  cited,  the  Legislature 
wisely  placed  the  power  to  abate  in  the  hands  of  offi- 
cials, who  may  be  supposed  to  act  under  a  due  sense 
of  their  responsibility,  as  well  to  the  property  owner 
as  to  the  public.  It  was  within  the  power  of  the  Leg- 
islature to  authorize  such  officials  to  abate  such  nui- 
sances without  other  prerequisites  to  the  exercise  of 
such  authority,  save  the  existence  of  the  prescribed 
disease,  of  which  they  must  of  course  primarily  form 
a  judgment.  This  is  the  scheme  of  the  act  of  1884, 
which  gives  to  any  member  of  the  board  of  health  au- 
thority to  destroy  horses  having  glanders  if  he  is  sat- 
isfied of  the  fact.  The  act  of  1880  is  more  restricted, 
and  only  gives  power  to  abate  such  nuisances  when 
the  officials  judge  that  the  disease  (which  by  implica- 
tion they  have  determined  to  exist,  and  to  be  con- 
tagious or  infections)  is  not  likely  to  yield  to  remedial 
treatment  or  threatens  to  spread  to  other  animals. 
But  this  judgment  of  the  officials  in  respect  to  the 
virulence  of  the  disease  or  Its  threatened  spread,  is 
not  an  adjudication  upon  the  existence  of  a  nuisance, 
for  that  the  law  has  declared  to  exist  whenever  a  dis- 
ease of  the  specified  kind   exists.    The  requirement 


that  the  officials,  before  proceeding  to  abate,  shall 
form  a  judgment  or  opinion  respecting  the  probabili- 
ties of  cure  or  the  likelihood  of  the  disease  spreading, 
Is  in  the  nature  of  a  limitation  on  the  officials*  power 
in  favor  of  the  property  owner,  and  to  afford  him  an 
opportunity,  under  certain  circumstances,  to  retain 
property  which  Is  In  fact  a  common  nuisance,  and 
which  might  justly  l>e  required  to  be  abated. 

Plaintiff  however  contends  that  the  determination 
of  the  officials  that  the  prescribed  disease  exists,  is  to 
be  made  without  notice  to  the  property  owners,  and 
without  affording  them  an  opportunity  to  be  heard, 
and  on  this  ground  claims  that  these  acts  are  obnox- 
ious to  the  constitutional  provision  invoked.  If  the 
Legislature  by  these  acts  has  made  the  determination 
of  these  officials,  as  to  the  existence  of  the  common 
nuisance,  a  conclusive  adjudication  upon  the  rights  of 
the  property  owner,  then  it  is  perfectly  obvious  that 
this  legislation  cannot  be  supported.  It  has  been  set- 
tled In  this  State  that  it  is  not  within  the  power  of 
legislation  to  Impart  to  a  determination  of  this  sort  a 
conclusive  character  as  against  the  property  owner, 
and  legislation  intending  that  result  was  held  to  be 
futile.  Button  v.  Camden,  89  N.  J.  L.  122.  An  exam- 
ination of  the  acts  in  question  clearly  shows  that  there 
was  no  Intent  In  the  legislative  mind  to  make  the  con- 
clusions of  the  officials  decisive  of  the  right  of  the 
property  owner,  nor  to  the  existence  of  that  condi- 
tion of  things  which  these  acts  declared  should  con- 
stitute in  these  cases  a  common  nuisance,  and  would 
justify  its  abatement  by  the  destruction  of  the  ani- 
mals diseased.  The  right  of  the  property  owner  is  not 
thereby  barred  on  the  one  hand;  nor  Is  the  justifica- 
tion of  the  officials  made  effective  on  the  other  hand 
by  reason  of  their  adjudication,  but  by  reason  of  the 
fact  that  the  common  nuisance  declared  by  the  acts 
existed,  and  so  existed  as  to  permit  the  officials  to  ex- 
ercise the  power  of  abatement.  What  the  acts  au- 
thorize Is  the  abatement  of  an  actual  nuisance.  They 
afford  no  protection  to  any  invasion  of  the  rights  of 
property  in  any  other  case.  There  is  nothing  in  the 
decision  in  Button  v.  Camden,  supra,  nor  In  the 
learned  and  well-considered  opinion  of  the  chief  jus- 
tice, which  gives  the  least  countenance  to  the  notion 
that  the  legislation  may  not  authorize  the  al>atement 
of  a  common  nuisance  until  after  its  character  as  a 
nuisance  has  been  determined  In  a  judicial  proceed- 
ing, with  the  safeguards  of  notice  and  opportunity  to 
the  property  owner  to  be  heard.  Such  a  doctrine,  en- 
forced by  the  courts,  would  interpose  an  almost  abso- 
lute barrier  to  the  praiseworthy  efforts  everywhere 
made  to  prevent  preventlble  disease,  and  to  stamp  out 
contagion  and  infection  affecting  public  health  and 
comfort,  and  would  render  much  of  the  health  legis- 
lation of  to-day  of  no  avail.  But  I  think  it  cannot  be 
claimed  that  the  rights  of  a  property  owner  will  be 
improperly  interfered  with  by  legislation  authorizing 
the  abatement  of  nuisances  of  this  character,  although 
in  advance  of  a  judicial  adjudication,  provided  such 
an  adjudication,  with  notice  and  full  opportunity  to 
be  heard,  is  not  denied,  but  may  be  evoked  and  com- 
pelled. As  has  been  said  In  this  court,  every  property 
owner  holds  the  title  to  his  property  subject  to  the 
paramount  consideration  of  the  health  and  safety  of 
the  public,  and  the  power  of  the  Legislature  to  fix 
upon  it,  when  In  certain  conditions,  the  brand  of 
noxiousness  to  public  safety  or  health.  If  his  prop- 
erty. In  common  with  other  property  of  the  same  sort, 
has  been  legally  declared  to  be  subject  to  destruction 
when  in  certain  conditions  noxious  to  the  pnbllc,  he 
cannot  complain  of  its  destruction  if  It  was  In  fact  in 
those  conditions.  It  has  never  been  pretended  that 
the  fourteenth  amendment  worked  the  abolition  of 
the  common-law  rule  which  Justified  any  one  specially 
affected  by  a  nuisance  in  abating  It  without  waiting 


Digitized  by 


Google 


358 


THE  ALBANY  LAW  JOURNAL. 


for  an  adjudication  that  it  was  a  uuiBance  which  be 
might  abate,  but  unlets  the  fact  of  the  uuisanoe  was 
established  by  proof,  he  was  liable  to  the  aggrieved 
property  owner  as  for  an  unwarranted  trespass.  Tlie 
amendment  was  in  my  judgment  likewise  ineffectual 
to  prevent  the  State  from  providing,  under  its  police 
powers,  for  the  immediate  abatement  of  public  nui- 
sances actually  existing,  though  not  yet  judicially  ad- 
judged nuisances.  In  such  case  the  officer  intrusted 
with  the  i>ower  of  abatement  could  not  be  protected  if 
he  destroyed  property  without  the  existence  of  those 
conditions  which  make  it  a  common  nuisance  and 
justify  its  destruction.  But  if  the  property  owner  is 
not  deprived  of  a  right  to  contest  the  existence  of 
such  conditions,  and  to  obtain  redress  as  for  a  tret- 
pass,  if  they  are  not  shown  to  have  existed,  such  leg- 
islative acts  would  not  infringe  any  constitutional 
provision.  These  acts,  being  of  the  character  above 
Indicated,  are  not  oi>en  to  this  objection.  The  pleas 
in  question  are  drawn  in  conformity  with  the  con- 
struction I  have  thus  put  on  the  acts.  While  they 
severally  aver  the  judgment  of  defendants  as  to  the 
existence,  virulence  and  probability  of  the  spread  of 
the  disease—which  averment  seems  necessary  because 
otherwise  the  power  to  abate  the  nuisance  was  not 
granted— they  place  the  justification  of  defendants 
upon  the  existence  in  the  horses  destroyed  of  a  con- 
tagious disease  called  glanders.  This  fact.  If  true, 
made  the  horses  a  common  nuisance,  and  justified 
their  destruction  under  the  circumstances.  The  mat- 
ter was  therefore  presented  for  judicial  determina- 
ticm,  and  by  plaintiff's  taking  issue  on  the  pleas,  an 
adjudication  could  have  been  compelled.  The  demur- 
rer admits  the  justification,  and  the  pleas  are  a  com- 
plete answer  to  the  case  made  In  the  declaration. 

One  objection  still  remains  to  be  considered.  Plain- 
tiff contends  that  on  a  proper  construction  of  the  acts 
of  1880  the  adjudication  that  the  disease  is  not  likely 
to  yield  to  remedial  treatment,  or  threatens  to  spread 
to  other  animals,  is  to  be  made  by  the  board  of  health 
and  cannot  be  made  by  the  assistants.  The  language 
of  section  8  (which  gives  the  power)  does  not  in  my 
judgment  admit  of  such  a  construction.  Its  reason- 
able construction  devolves  the  power  to  slaughter 
uiK>n  the  assistants  of  the  board,  upon  their  judgment 
that  the  disease  is  not  likely  to  yield  to  remedial 
treatment  or  threatens  to  spread. 

For  these  reasons  I  conclude  the  pleas  must  be  sus- 
tained and  the  defendants  have  judgment  on  the  de- 
murrer. 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

CABRIBBS— OF  GOODS— LI  ABTLITT  FOB  LOSS— OH  A  NOB 

IN  OONTBAOT.— A  common  carrier  contracted  with  the 
purchaser  to  transport  certain  iron,  which  contract 
was  evidenced  by  a  letter  from  the  purchaser  to  the 
carrier,  accompanied  by  an  order  to  the  seller  for  the 
delivery  of  the  Iron.  Under  the  order  the  carrier  got 
possession  of  the  iron,  and  loaded  it  on  a  canal-boat, 
and  delivered  to  the  seller  a  bill  of  lading  which  he 
forwarded  to  the  purchaser.  The  bill  of  lading  modi- 
fied the  carrier's  liability  under  the  original  contract. 
On  the  same  day,  by  the  sinking  of  the  boat,  the  Iron 
was  lost.  Held  that  the  carrier  could  not  defend  un- 
der the  bill  of  lading  against  a  recovery  of  the  value 
of  the  iron  by  the  purchaser.  In  the  absence  of  evi- 
dence of  a  course  of  business  between  the  parties,  or 
of  a  custom  sanctioning  such  an  interpretation  of  the 
original  contract.  Before  the  letter  was  written  the 
plaintilTs  agent  called  on  the  defendants,  who  were 
carriers,  and  inquired  if  they  would  take  the  iron  to 
Pittsburgh,  and  at  what  rate,  and  the  defendants 
agreed  to  take  It  at  the  rate  of  $3  per  ton,  including 


insurance.  The  letter  of  April  20  was  then  addressed 
by  the  plaintiffs'  agent  to  the  defendants,  the  body  of 
which  is  as  follows :  **  Deab  Sirs  :  We  hand  you  here- 
with delivery  order  for  25  tons  Iron,  ex.  str.  Lepanto, 
which  you  are  to  ship  to  Mess.  Park  Brother  k  Co., 
Pittsburgh.  Pa.,  per  canal  to  Buffalo,  and  thence  per 
rail  via  A.  V.  R.  R.  Co.,  at  $3  per  gross  ton,  including 
insurance  and  all  charges.'*  If  thegoods  are  lost  under 
circumstances  which  render  the  carrier  liable  by  the 
general  rule  of  law,  the  carrier  must  respond  unless 
he  can  show  that  there  was  a  special  acceptance 
equivalent  to  a  contract,  which  exempts  him  from  the 
ordinary  liability  of  common  carriers  In  the  par- 
ticular case.  Dorr  V.  Navigation  Co.,  11  K.  T.  485; 
Blossom  V.  Dodd,  43  id.  264;  Madan  v.  Sherard,  78  id. 
3S0.  The  defendants  having  acted  upon  the  letter  of 
April  20,  and  acquired  possession  of  the  goods  by 
means  of  the  delivery  order  inclosed,  there  was  appar- 
ently a  complete  contract  for  the  carriage  of  the  iron. 
It  may  be  assumed  that  it  was  contemplated  that  a 
bill  of  lading  would  be  signed  when  the  Iron  was  ship- 
ped. This  would  be  according  to  the  usual  course  of 
business.  But  we  do  not  perceive  that  this  Justifies 
an  Inference  that  It  was  open  to  the  defendants  to  in- 
sert therein  clauses  restrictive  of  the  usual  liability  of 
carriers,  especially  in  the  absence  of  any  evidence  of  a 
course  of  business  between  the  parties,  or  of  any  cus- 
tom or  usage  sanctioning  such  an  Interpretation  of 
the  preceding  negotiations.  Feb.  28,  1888.  Park  v. 
Preston.    Opinion  by  Andrews,  J. 

MaBRIAOB— DiyOBCB— JUBI8DI0TI0N— WAIVBB  OF 

OBJECTION.— A  wife,  resident  In  Texas,  brought  suit 
for  divorce  against  her  husband,  resident  In  New 
York,  after  her  husband  had  Instituted  a  suit  against 
her  for  divorce.  In  her  suit  she  obtained  personal 
service  on  him  Id  New  York.  He  went  to  Texas,  and 
and  after  his  motion  to  quash  the  service  had  been 
overruled,  answered  to  the  merits,  and  asked  for  and 
obtained  a  continuance  to  prepare  for  trial.  On  the 
trial  judgment  was  rendered  for  the  wife,  which  waa 
affirmed  by  the  highest  court  of  the  State.  Held^  that 
by  personally  appearing  and  contesting  the  cause  on 
the  merits,  the  husband  waived  the  invalidity  of 
the  personal  service  outside  of  the  jurisdiction  of 
the  court  issuing  the  same,  and  the  divorce  granted 
there,  was  valid.  In  the  determination  of  the  ques- 
tion whether  the  Texas  court  acquired  Jurisdiction  of 
the  person  of  the  defendant  In  the  action.  It  must  be 
conceded  at  the  outset  that  the  service  of  the  citation 
upon  the  defendant  here,  who  at  the  time  was  a  resi- 
dent and  citizen  of  New  York,  owing  no  allegiance  to 
the  State  of  Texas,  was  utterly  void  and  Ineffectual  as 
a  means  of  giving  the  courts  of  Texas  jurisdiction  of 
the  defendant.  The  processes  of  courts  run  only 
within  the  jurisdiction  which  issues  them.  They  can- 
not be  served  without  the  jurisdiction,  and  courts  of 
one  State  cannot  acquire  jurisdiction  over  the  citizens 
of  another  State,  under  statutes  which  authorize  a 
substituted  service,  or  which  provide  for  actual  ser- 
vice of  notice  without  the  Jurisdiction,  so  as  to  au- 
thorize a  judgment  in  personam  against  the  party  pro- 
ceeded against.  This  question  has  recently  been  con- 
sidered in  several  cases  In  this  State,  with  a  fulness 
of  argument  and  Illustration  which  leave  nothing  to 
be  said,  and  It  is  sufficient  to  refer  to  the  decisions. 
Kerr  v.  Kerr,  41 N.  Y.  272;  HofThnan  v.  Hoffman,  46 
id.  80;  Hunt  V.  Hunt,  72  id.  217;  People  v.  Baker,  76 
id.  78;  O'Dea  v.  O'Dea,  101  id.  28.  It  cannot  be 
doubted  therefore  that  the  Texas  court  did  not  ac- 
quire Jurisdiction  of  the  defendant  In  the  action  by 
the  service  of  the  citation  here,  or  that  if  the  defend- 
ant had  remained  silent,  taking  no  notice  of  the  pro- 
ceeding, no  valid  judgment  could  have  been  rendered 
against  him.    The  contract  of  marriage  cannot  be  an- 
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nulled  by  judicial  sanction  any  more  thau  any 
other  contract  inter  partes,  without  jurisdiction  of  the 
I>erson  of  the  defendant.  The  married  relation  is  not 
a  res  within  the  State  of  the  party  invoking  the  juris- 
diction of  a  court  to  dissolve  it  so  as  to  authorize  the 
court  to  biud  the  absent  party,  a  citizen  of  another 
jurisdiction,  by  substituted  service  or  actual  notice  of 
the  proceeding  Riven  without  the  jurisdiction  of  the 
court  where  the  prt>ceeding  is  pending.  Folger,  J., 
Hunt  v.  Hunt,  stipra;  Cheever  v.  Wilson,  9  Wall.  108; 
0*Dea  v.  0*Dea,  supra.  But  notwithstanding  the  in- 
effectual proceeding  to  acquire  jurisdiction  of  the  de- 
fendant by  the  service  of  notice  in  this  State,  it  was 
nevertheless  competent  for  the  defendant  by  a  gen- 
eral appearance  in  the  action,  or  other  equivalent  act, 
to  submit  to  the  jurisdiction  of  the  Texas  court,  and 
thereby  bind  himself  by  the  judgment  pronounced. 
Jurisdiction  of  the  person  may  be  acquired  by  con- 
sent, although  not  of  subject-matter,  and  it  is  well 
settled  that  a  general  appearance  of  a  defendant  in  an 
action  is  equivalent  to  personal  service  of  process.  It 
is  claimed  that  the  defendant,  by  appearing  in  the 
Texas  court  and  putting  In  an  answer,  and  proceed- 
ing to  trial  on  the  merits,  and  subsequently  appealing 
from  the  judgment,  waived  defective  service  of  pro- 
cess and  gave  jurisdiction  of  his  person,  notwithstand- 
ing his  appearance  in  the  first  instance  was  for  the 
special  purpose  of  objecting  to  the  Jurisdiction,  and 
the  subsequent  proceedings  on  his  part  were  accom- 
panied with  a  protest  against  the  jurisdiction.  In  Avery 
T.  Slack,  17  Wend.  85,  it  was  held  that  a  party  who  ap- 
peared and  objected  to  the  validity  of  process, 
did  not  waive  the  objection  by  answering  and  going  to 
trial  on  the  merits  after  his  objection  had  been  over- 
ruled. The  principle  has  been  applied  in  a  great  va- 
riety of  cases,  and  there  is  substantial  uniformity  In 
the  decisions  to  the  effect  that  a  party  not  properly 
served  with  process  so  as  to  give  the  court  jurisdic- 
tion of  his  person,  does  not  waive  the  objection  or 
confer  jurisdiction  by  answering  over  and  going  to 
trial  on  the  merits,  after  he  has  ineffectually  objected 
to  the  jurisdiction  and  his  objection  has  been  over- 
ruled. Harkness  V.  Hyde,  d8  U.  S.  476;  Steam-Ship 
Co.  V.  Tugman,  106  id.  118;  Warren  v.  Crane,  50  Mich. 
301;  Dewey  v.  Greene,  4Denio,  94;  Walling  v.  Beers, 
120  Mass.  548.  It  is  contended  however  that  the  error 
in  oyerruling  the  objection  to  the  jurisdiction,  when 
the  party  subsequently  answers  over  and  proceeds  to 
trial  on  the  merits,  can  only  be  corrected  by  a  direct 
proceeding  on  error  or  appeal,  and  that  the  judgment, 
when  the  party  has  appeared  and  gone  to  trial  on  the 
merits,  cannot  be  assailed  collaterally  for  want  of  jur- 
isdiction. Most  of  the  cases  which  declare  the  doc- 
trine that  an  answer  and  trial  on  the  merits  does  not 
preclude  a  party  who  has  objected  to  the  jurisdiction 
from  subsequently  insisting  that  the  court  had  no  ju- 
risdiction of  the  person,  were  cases  on  appeal  or  error. 
The  principle  upon  which  the  doctrine  proceeds  is 
that  a  party  who  has  objected  to  the  jurisdiction,  and 
whose  objection  has  been  overruled,  is  not  bound,  as 
was  said  by  Harlan,  C.  J.,  in  Steamship  Co.  v.  Tugman, 
supra^  **  to  desert  the  case,  and  leave  the  opposite  party 
to  take  Judgment  by  default.'*  It  is  difficult  to  see 
why  a  party,  proceeding  under  such  circumstances, 
should  be  permitted  to  raise  the  question  on  error, 
and  not  be  permitted  to  assail  the  judgment  collater- 
ally in  another  State,  where  the  judgment  is  set  up  as  a 
binding  adjudication.  The  court  does  not  acquire  ju- 
risdiction over  the  person  by  deciding  that  it  has  ju- 
risdiction. If  the  acts  of  the  defendant  do  not  con- 
stitute a  legal  waiver  of  the  objection,  or  a  submission 
to  the  jurisdiction  so  as  to  preclude  raising  the  quesr 
tion  on  error  in  the  State  where  the  judgment  is  ren- 
dered, how  can  the  same  acts  preclude  the  party  from 
raising  the  question  in  another  State  in  answer  to  the 


judgment?  But  passing  the  question,  we  think  the 
judgment  of  the  Texas  court  became  and  is  a  binding 
adjudication  on  the  defendant  therein,  for  the  reason 
that  the  defendant,  by  going  to  Texas  and  filing  an 
answer  in  the  action,  l>eoame  bound  by  the  statute 
law  of  the  State  prescribing  the  effect  of  that  proceed- 
ing, and  that  by  the  Texas  law  the  filing  of  an  an- 
swer by  a  defendant  is  an  appearance  and  submission 
to  the  jurisdiction.  The  Statutes  of  Texas  (art.  1284) 
authorize  a  non-resident  defendant  to  be  brought  in 
by  service  of  notice  out  of  the  State,  and  when  eo 
served  he  is  required  to  appear ,  and  answer  in  the 
same  manner  as  if  he  had  been  personally  served  with  a 
citation  within  the  State.  By  article  1242,'<  the  filing  of 
an  answer  shall  constitute  an  appearance  of  the  defend- 
ant so  as  to  dispense  with  the  answer  and  service  of 
the  citation  upon  him."  It  is  clear  that  a  State  can- 
not, by  a  statute,  give  jurisdiction  to  the  courts  over  a 
citizen  of  another  State,  not  *  ssrved  with  process 
withinthe  jurisdiction,  and  who  does  not  appear  in 
the  action ;  at  least  a  judgment  rendered  pursuant  to 
such  a  statute,  upon  substituted  service,  would  be 
void  in  eveiy  other  jurisdiction.  But  as  was  said  in 
Parsons,  C.  J.,  in  Bissell  ▼.  Briggs,  9  Mass.  464,  a  citi- 
zen of  a  State  going  into  another  State  owes  a  tempo- 
rary allegiance  to  that  State,  and  is  bound  by  its  laws 
and  is  amenable  to  its  courts.  The  defendant  in  the 
Texas  action  was  not  bound  to  appear.  He  could 
stand  aloof,  and  so  long  as  he  did  so,  could  not  be  af- 
fected by  the  proceeding.  But  he  chose  to  avail  him- 
self or  the  right  given  by  the  laws  of  Texas  to  file  an 
answer  and  contest  the  claim  of  the  plaintiff.  He 
went  within  the  jurisdiction,  and  was  represented  by 
attorneys  there.  He  voluntarily  filed  his  answer, 
after  first  st^eking  to  dismiss  the  case  for  want  of  jur- 
isdiction over  his  person.  The  effect  of  this  proceed- 
ing was  declared  by  statute  to  be  equivalent  to  an  ap- 
pearance in  the  action,  and  to  dispense  with  the  ser- 
vice of  a  citation.  The  defendant  was  bound  by  the 
consequences  which  the  statute  affixes  to  that  pro- 
ceeding. He  cannot  invoke  the* general  rule  that  an 
answer  on  the  merits  does  not  waive  an  objection  to 
jurisdiction,  because  the  statute  in  this  case  had  in- 
tervened, and  of  this  statute  the  defendant  had  no- 
tice. Feb.  28, 1888.  Jones  v.  Jones.  Opinion  by  An- 
drews, J. 

PaBTNBRSHIP— UMITSD— FAILUBB  TO  BSGORD  OER- 

TiFiOATB.— The  New  York  Revised  Statutes,  in  rela- 
tion to  limited  partnerships  (§  6)  provide  that  the  cer- 
tificate required  by  law  to  be  made  by  those  forming 
a  limited  partnership  shall  be  filed  in  the  office  of  the 
county  clerk,  and  shall  be  recorded  by  him  in  a  book 
to  be  kept  for  that  purpose,  open  to  public  inspection. 
Defendants  filed  such  certificate,  but  the  county  clerk 
failed  to  record  it.  2/eZd,  that  defendants  were  not 
required  by  such  statute  to  see  that  the  certificate  was 
recorded,  and  that  they  were  not  liable  as  general  part- 
ners by  reason  of  such  failure  of  the  county  clerk.  In 
many  counties  in  the  State  the  clerk  is  largely  behind 
in  the  matter  of  the  actual,  physical  recording  of  pa- 
pers left  in  his  office  therefor.  In  this  very  county, 
where  this  court  now  sits,  the  clerk  has  been  from  one 
to  three  months  behindhand ;  and  is  It  fair  to  those 
who  are  desirous  of  forming  a  limited  partnership  to 
so  construe  the  statute  that  although  they  may  desire 
to  commence  business  on  the  1st  of  January,  and  for 
that  purpose  file  their  certificate  on  the  81st  of  Decem- 
ber previous,  yet  they  shall  not  be  deemed  to  have 
thus  formed  such  partnership,  because  the  clerk  has 
not  recorded  the  certificate,  and  which  perhaps  he 
may  not  record  until  three  months  thereafter?  It  is 
said  that  there  are  not  a  great  many  of  this  class  of 
papers  left  for  record,  and  that  therefore  they  might 
be  recorded  with  great  dispatch.    Undoubtedly  they 
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miRht  be,  bat  the  question  is,  oaii  the  cleric  be  com- 
pelled bj  tnandamua  to  record  such  papers  one  hour 
earlier  than  other  papers  which  came  in  ahead  of 
them  for  record 7  It  is  his  duty  to  record  them  all; 
and  can  the  court  saj,  that  because  the  paper  Is  a  short 
one,  be  shall  record  it  immediately,  and  in  advance  of 
a  paper  filed  a  week,  a  month,  or  perhaps 
three  months  ahead  of  it?  In  other  words,  is 
not  the  clerk  doing  all  that  he  can  be  com- 
pelled to  do  when  he  records  papers  as  of  the  day  when 
they  were  left  for  record,  as  soon  as  he  reaches  them 
in  the  regular  discharge  of  his  duties  ?  It  seems  to  me 
so,  and  yet  during  all  this  time  the  partnership  does 
business  at  the  peril,  as  to  the  special  partner,  of  hay- 
ing it  declared  a  general  one,  and  the  statement  in  the 
certificate  as  to  when  the  partnership  is  to  commence 
may  be  false^  owing  to  a  failure  of  the  clerk  to  make 
this  record;  or  the  special  partner,  unwilling  to  take 
this  risk,  may  endeavor  to  avoid  it  by  refusing  to  allow 
any  business  to  be  done  until  that  record  is  made; 
although  how  he  can  carry  out  such  refusal,  or  how  he 
can  prevent  any  business  being  done  during  this  time 
by  the  general  partners  is  a  little  difficult  to  understand. 
All  this  difficulty  is  avoided  by  holding  what  it  seems 
to  me  is  the  fair  and  plain  intention  of  the  Legisla- 
ture, viz.,  that  when  the  parties  have  done  all  that  they 
can  do  In  the  way  of  complying  with  the  terms  and 
conditions  of  the  Limited  Partnership  Act,  and  when 
ail  that  remains  to  be  done  is  for  a  public  officer  (in- 
trusted with  the  care  and  custody  of  the  papers  filed 
with  him)  to  perform  the  duties  placed  upon  him  un- 
der the  provisions  of  the  law.  It  must  be  regarded  as  a 
compliance  by  the  parties  Interested  with  the  terms 
of  the  statute,  and  the  record  must  be  assumed  to  be 
made  when  the  pai>er  goes  for  the  purpose  of  record 
out  of  the  control  of  the  individual  into  the  control  of 
the  public  officer.  It  is  said  that  the  same  reasoning 
would  apply  to  the  publication  In  the  newspapers  of 
the  terms  of  the  partnership  as  provided  for  by  the 
act.  But  it  seems  to  me  an  entirely  difl'erent  princi- 
ple applies  there.  The  duty  of  making  the  publication 
is  cast  upon  the  partners;  and  there  is  no  ob- 
ligation on  the  part  of  the  publisher  of  the 
paper  as  there  is  on  the  part  of  the  public  offi- 
cer, to  do  any  thing.  Again  It  is  a  matter  of 
private  contract  between  the  partners  and  the  pub- 
lishers of  the  newspaper;  and  in  that  way  It  Is  within 
the  power  of  the  partners  to  see  to  It  that  the  publica- 
tion is  made  within  the  time  required  In  the  statute, 
and  that  it  correctly  states  the  terms  of  such  partner- 
ship. However  the  effect  of  a  failure  to  publish  is  not 
now  before  us.  It  is  true,  that  in  the  general  con- 
struction and  interpretation  of  the  statute  in  relation 
to  limited  partnerships,  conrts  have  Inclined  to  exact 
a  rigid  performance  of  the  substance  of  the  statute 
from  those  desirous  of  availing  themselves  of  Its  bene- 
fits. But  in  all  the  cases  that  my  attention  has  been 
called  to,  and  in  all  that  I  have  been  able  to  find, 
where  the  Individual  has  been  held  liable  for  a  failure 
to  comply  with  the  terms  of  the  statute,  such  liability 
has  t>een  based  upon  a  failure  to  do  that  which  the 
statute  called  upon  the  parties  interested,  or  some  of 
them,  to  do,  and  not  upon  the  failure  of  a  public  offi- 
cer to  do  an  act  which  the  statute  provided  that  he 
should  do.  Thus  In  the  case  of  Smith  y.  Argall,  6  Hill, 
479,  the  publication  of  the  terms  of  the  partnership 
made  In  one  of  the  newspapers  stated  that  the  special 
partner  had  contributed  $5,000,  when  In  fact  he  had 
only  contributed  12.000.  It  was  not  claimed  that  there 
was  any  fraud  In  the  statement,  but  simply  a  mistake, 
and  as  the  law  cast  the  duty  upon  the  partners  to 
make  the  publication,  a  failure  to  make  it  correctly 
rendered  the  defendant  liable  as  a  general  partner. 
That  case  Is  again  reported  on  appeal  in  3  Denio,  435, 
where  as  the  main  ground  for  holding  the  defendant 


liable  as  a  general  partner,  the  court  stated  that  *'  the 
duty  of  making  such  publication  Is  by  the  statute  de- 
volved upon  the  partners.*'  In  Van  lugen  v.  Whit- 
man, 62  N.  Y.  513,  the  special  partner  did  not,  as  mat- 
ter of  fact,  contribute  $30,000  in  cash  to  the  general 
fund,  as  the  certificate  stated.  There  were  certain  as- 
sets which  he  owned  in  an  old  partnership,  and  he 
empowered  one  of  the  general  partners  to  turn  them 
into  cash,  which  was  to  be  contributed  as  his  pay- 
ment, and  treated  as  cash,  the  firm  being  solvent.  But 
this  court  held  that  that  was  not  a  compliance  with 
the  statute,  which  required  that  the  payment  should 
be  made  in  cash.  Here  again  the  liability  rested  upon 
a  failure  of  the  individual  to  do  that  which  the  stat- 
ute required  that  he  should  do.  It  was  his  own  act, 
or  rather  his  own  failure  to  act,  for  which  he  was 
held  responsible.  Then  there  is  the  case  of  Durant  v. 
Abendroth.  69  N.  Y.  148.  There  the  partnership  was 
to  commence  on  the  1st  of  January,  which  happened 
to  be  Sunday.  The  articles  of  copartnership  were 
drawn  up,  and  the  certificate  and  affidavit  made,  on 
the  28d  of  December,  upon  which  day  the  special  part- 
ner gave  his  check  for  the  amount  he  was  to  contrib- 
ute, dated  the 31st  of  December,  and  the  certificate 
and  affidavit  were  immediately  filed.  The  check  was 
paid  on  the  2d  of  January— the  first  banking  day  of 
the  new  year—  and  the  cash  was  thereby  paid  into  the 
partnership  before  one  particle  of  business  was  done 
under  Its  terms.  This  court  however  held  that  the 
affidavit  was  false  when  made,  because  at  that  time 
payment  in  cash  had  not  been  made,  but  a  post-dated 
check  was  given  la  lieu  thereof,  and  after  such  check 
was  paid  no  affidavit  was  made  of  the  contribution  In 
cash  of  the  amount  to  be  contributed  by  the  special 
partner.  Here  again  the  defendant  was  held  liable 
because  of  his  own  failure  to  fulfill  and  comply  with 
the  terms  of  the  statute.  He  had  full  power  to  pay  in 
cash  at  the  time  the  affidavit  was  made,  and  If  be 
failed,  it  was  his  misfortune.  I  think  it  was  a  very 
stern  and  technical  application  of  the  statute,  because 
confessedly  before  one  particle  of  business  was  trans- 
acted by  the  firm,  and  on  the  earliest  possible  day 
after  the  commencement  of  the  term  of  partnership 
at  which  it  could  be  done,  the  check  was  paid,  and 
the  cash  contributed  by  the  special  partner  to  the  gen- 
eral fund.  It  does  not  seem  to  me  as  if  the  principle 
of  that  case  should  be  extended.  Church,  C.  J.,  and 
£arl,J.,  dissented  from  the  decision  thereof,and  Allen, 
J.,  did  not  sit.  Upon  a  subsequent  appeal,  reported 
in  97  N.  Y.  132,  the  doctrine  is  reiterated.  A  substan- 
tial compliance  with  the  terms  of  the  statute,  even  in 
the  case  of  a  limited  partnership,  has  upon  one  or  two 
occasions  been  held  sufficient.  Thus  in  Bowen  v.  Ar- 
gall, 24  Wend.  496,  a  publication  of  the  names  of  the 
parties  was  made,  in  which  the  name  of  one  partner 
was  printed  *'Argale,**  instead  of  **Argall;  '*  and  the 
court  held,  that  in  the  absence  of  any  evidence  that 
anybody  was  misled  by  It,  the  mistake  was  unimpor- 
tant, and  if  there  were  any  such  evidence,  it  would 
have  been  a  fair  question  for  the  jury.  Again  in 
Bank  v.  Gould,  5  Hill,  309,  the  period  of  the  com- 
mencement of  the  partnership  was  erroneously  stated 
as  November  16  Instead  of  October  16  in  the  newspa- 
I>er.  In  the  absence  of  evidence  that  any  one  was  in- 
jured, that  was  also  held  to  be  an  unimportant  mis- 
take, and  that  the  statute  was  substantially  complied 
with,  and  the  special  partner  not  liable.  Some  cases 
in  other  States  have  been  referred  to  on  the  argument 
in  relation  to  the  construction  to  be  given  to  this  act, 
but  upon  examination  I  do  not  see  that  very  much 
light  is  thrown  therefrom.  The  case  of  Gray  v. 
Gibson,  6  Mich.  300,  does  not  discuss  the  question  at 
all.  It  assumes  the  fact  to  be  as  stated  In  the  opinion 
and  then  decides  some  other  question.  That  was  a 
case  where  they  attempted  to  prove  a  general  partner- 
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Bhlp  at  betweeu  the  plaintiffs  themselves  by  proving 
an  attempt  to  form  a  special  partnership,  and  a  failure 
to  record  the  certificate.  The  court  held  such  facts 
did  not  prove  that  the  plaintiflb  were  partners  as  be- 
tween themselves.  At  the  same  time,  it  assumed 
that  the  failure  to  record  the  certificate  would  have 
rendered  plaintiffs  liable  as  general  partners  as  to 
third  persons.  The  case  of  Henkel  v.  Hejman,  91  111. 
96,  nfiOrming  1  Bradw.  145,  assumed  that  the  failure  of 
the  clerk  to  record  the  certificate  would  not  render  the 
special  liable  as  a  general  partner.  In  that  case  the 
certificate  had  been  taken  to  the  olerk*s  office  for  the 
purpose  of  being  filed,  and  had  been  withdrawn ;  and 
the  court  held  it  was  not  filed  within  the  meaning  of 
the  act.  Those  are  the  only  cases  outside  of  the  State 
to  which  my  attention  has  been  called,  and  the  only 
ones  I  have  found  upon  the  subject.  One  might  be 
said  to  offset  the  other,  and  neither  contributes  any 
thing  toward  a  proper  solution  of  the  question  in 
hand.  In  this  State  some  cases  have  been  decided  by 
the  Supreme  Court  which  are  somewhat  analogous  to 
the  one  now  under  discussion.  By  the  statute  every 
chattel  mortgage,  under  the  circumstances  therein 
named,  is  absolutely  void  as  against  the  creditors  of 
the  mortgagor,  and  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  be  filed  as  directed  in  the  act.  It  is 
made  the  duty  of  the  clerks  of  towns  in  whose  office 
chattel  mortgages  are  required  by  the  act  to  be  filed, 
to  provide  proper  books  in  which  the  names  shall  be 
entered  In  alphabetical  order  of  the  parties  to  every 
mortgage,  and  also  to  indorse  them  on  the  back,  and 
to  enter  the  nnmber  in  a  separate  column  in  the 
books  in  which  the  mortgages  shall  be  entered.  Tet 
in  the  cases  of  Bishop  v.  Cook,  13  Barb.  326;  Dodge  v. 
Potter,  18  id.  193;  and  Dikeman  v.  Puokhafer,  1  Abb. 
Pr.  (N.  8.)  32,  it  was  held  that  the  failure  of  the  clerk 
to  do  these  things  did  not  affect  the  rights  of  the  mort- 
gagee, as  he  had  done  all  that  he  could  do  when  he  de- 
livered the  mortgage  to  the  clerk  to  be  filed,  and  that 
he  ought  not  to  be  held  liable  for  the  default  of  the 
clerk,  a  public  officer,  over  whose  acts  he  had  no  con- 
trol. The  cases  are  not  precisely  similar  to  the  one 
under  consideration,  and  yet  the  principle  of  nou*lia- 
bility  for  the  default  of  a  public  officer,  under  circum- 
stances somewhat  similar,  is  announced,  and  I  think 
correctly  maintained.  Plaintiff  cited  the  case  of  Frost 
V.  Beekmau,  1  Johns.  Ch.  288,  as  an  instance  where 
the  courts  have  held  an  individual  bound  by  the  neg- 
lect of  a  pu\)lic  officer.  The  case  was  where  the  record 
of  a  mortgage  mistakenly  stated  Its  amount  as  $300, 
instead  of  Its  actual  sum  of  $3,000;  and  the  mortgagee 
was  held  bound  by  the  record  in  favor  of  a  subsequent 
boiiafide  purchaser,  relying  on  the  record  as  correct. 
The  case  is  entirely  unlike  the  one  under  considera- 
tion. The  very  life  of  the  system  of  recording  titles 
and  incumbrances  thereon  depends  upon  the  fact  of 
the  record  itself  being  a  sufficient  source  of  informa- 
tion for  a  subsequent  bona /ide  purchaser  or  incum- 
brancer ;  and  unless  such  were  the  case  it  would  be 
practically  useless  to  have  a  record.  A  mortgagee 
knows  this,  and  hence  is  responsible  for  the  truth  of 
the  record,  as  it  must  be  assumed  he  knows  its  con- 
tents, and  knowing  it,  still  allows  others  to  deal  with 
the  property  on  the  faith  of  the  correctness  of  such 
record.  He  might  fairly  be  said  to  be  estopped  from 
denying  the  correctness  of  the  record  on  the  princi- 
ple applicable  to  an  estoppel  in  pais.  The  case  is  pe- 
culiar, and  stands  on  principles  which  call  for  such  a 
decision,  at  the  peril  of  otherwise  losing  most  of  the 
benefits  to  be  derived  from  a  record  of  titles  or  in- 
cumbrances. It  will  be  noticed  the  mortgagee  is  not 
liable  for  a  failure  of  the  clerk  to  record  at  all,  but 
only  for  a  false  record.  He  can  easily  call  the  atten- 
tion of  the  clerk  to  the  mistake,  and  it  may  be  in- 
stantly remedied ;  but  in  the  case  at  bar  the  partners 


cannot,  as  I  have  shown,  compel  an  immediate  record 
of  the  certificate.  It  seems  to  me  the  principle 
of  holding  an  individual  responsible  for  a  default  of  a 
public  officer  should  not  be  extended  to  a  case  such  as 
is  under  consideration  here.  But  I  think  that  this 
court  has  decided  the  principle  involved  in  this  case 
in  accordance  with  the  views  which  I  Uke  of  this  stat- 
ute. I  refer  to  the  case  of  Veeder  ▼.  Mudgett,  96  K. 
Y.  296,  which  arose  by  reason  of  an  attempt  to  en- 
force the  liability  of  the  defendants  under  the  Gen- 
eral Manufacturing  Act  of  1848.  I  confess  I  am  wholly 
unable  to  see  any  distinction  in  principle  between 
these  two  acts.  I  am  unable  to  see  how,  if  a  record  of 
a  certificate  is  necessary  in  the  one  case,  it  is  not 
equally  necessary  in  the  other;  and  as  this  court  has 
decided  that  it  is  not  necessary  in  a  case  arising  under 
the  Manufacturing  Act,  lam  unable  to  perceive  any 
valid  reason  why  it  should  be  necessary  In  case  of  a 
limited  partnership.  The  statute  is  no  more  peremp- 
tory in  the  one  case  than  in  the  other,  and  there  is  no 
more  reason  for  holding  a  liability  in  the  one  case 
than  in  the  other.  On  a  line  with  the  decision  in  the 
Veeder  case,  although  prior  in  point  of  time,  is  that  of 
Cameron  v.  Seaman,  69 N.  T.  396,  which  involved  the 
proper  construction  of  section  12  of  the  Manufactur- 
ing Act  of  1848.  See  also  Butler  v.  Smalley,  101 N.  Y, 
71.  I  see  no  reason  whatever  for  establishing  a  differ- 
ent rule  in  regard  to  the  formation  of  limited  partner- 
ships, for  the  purpose  of  terminating  the  liability  of 
the  individual  as  a  general  partner,  from  that  which 
is  held  in  relation  to  manufacturing  corporations,  for 
the  purpose  of  terminating  the  Individual  liability  of 
stockholders.  March  6, 1888.  'Manhattan  Co.  v^Laim- 
beer.  Opinion  by  Peckham,  <J.  Andrews,  Earl,  Dan- 
forth  and  Finch,  JJ.,  concur.  Ruger,  C.  J.,  and  Gray, 
J,,  dissenting. 

WiLLft— REVOCATION— BT  RBLBA8K  VBOM    DIVIBBK. 

—Under  8  Revised  Statutes  of  New  York,  p.  2,  chap. 
6,  §1  47,  48,  providing  that  a  devise  shall  not  be  re- 
voked by  any  alteration  in  testator's  Interest  in  the 
property  devised,  not  amounting  to  an  entire  dlvesti- 
ture,except  by  a  conveyance, either  declaring  such  al- 
teration to  be  a  revocation,  or  Itself  wholly  inconsist- 
ent with  the  previous  devise,  the  execution  by  a  re- 
mainderman of  realty  of  a  receipt  for  money  in  full 
of  all  interest  in  the  testator's  estate,  up  to  date,  and 
all  such  other  property  as  he  may  accumulate  up  to 
his  decease,  does  not  operate  as  a  revocation  so  as  to 
effect  a  satisfaction  of  the  devise,  where  testator  dies 
without  altering  or  revoking  his  will.  The  rule  of 
ademption  is  predicable  of  legacies  of  personal  estate, 
and  is  not  applicable  to  devises  of  really.  Story  £q. 
Jur.,  I IIU;  2  Wms.  Ex'rs  (6th  Am.  ed.),  1202;  IRop. 
Leg.  366;  Davys  v.  Boucher,  3  Toung  &  C.  807;  Lang- 
don  V.  Aster's  Ex'rs,  16  N.  Y.  34.  Ademption  is  the 
extinction  or  satisfaction  of  a  legacy  by  some  act  of  a 
testator,  which  is  equivalent  to  a  revocation  of  the  be- 
quest, or  indicates  the  intention  to  revoke;  and  the 
rule  is  applied  where  the  testator  Is  a  parent  of  the 
legatee,  or  stand  in  loco  parentU.  The  question  of  its 
application  is  made  to  depend  upon  the  declared  or 
presumed  intention  of  the  donor.  Langdon  v.  Astor*s 
Ex'rs,  itupra.  The  danger  of  creating  an  intention 
from  the  facts  is  ordinarily  great  enough  to  require  in 
each  case  that  the  mind  of  the  court  should  be  wholly 
satisfied  as  to  the  meaning  of  the  testator's  act.  In 
the  present  case,  had  the  testamentary  gift  l>een  a 
legacy  of  personal  property,  we  should  say  that  no 
doubt  could  exist  as  to  what  was  intended  by  testator 
at  the  time  of  the  transaction.  We  see  no  reason 
however  for  the  application  of  any  such  rule  to  devises 
of  real  property.  During  a  testator's  life-time  his 
will  was  of  course  inoperative  and  ineffectual,  and  only 
upon  his  death  does  it  have  any  legal  operation.  The 
writing  which  testator  took  from  his  daughter  was 
not  an  agreement  in  any  sente  binding  upon  him,  nor 
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was  it  one  which  aooraed  to  appellant's  benefit.  Ap- 
pellant was  no  party  to  it,  and  no  oonsideration  moved 
from  him  for  its  ezeoution.  The  question  Is  not  such  as 
would  arise  by  reason  of  a  transaction  between  re- 
spondent as  the  legatee  and  appellant  as  the  residuary 
legatee,  bj  which  she  had  transfem^d  or  released  to 
him,  her  interest  under  her  father's  will  in  due  form. 
After  the  writing  had  been  delivered  the  daughter 
may  have  been  precluded  from  asserting  her  right  to 
recognition  in  her  father's  will,  but  the  father  was  at 
liberty  either  to  give  legal  effect  to  the  transaction  by 
changing  his  will  and  revoking  the  provisions  in  his 
daughter's  favor,  or  to  reconsider  any  previously-ex- 
isting intention  of  altering  his  provision  for  her. 
Although  he  survived  the  transaction  fifteen  years, 
he  did  not  change  his  will,  and  the  presumption  of  a 
subsequent  change  of  intention  on  his  part  from  any 
motive  may  be  entertained  without  doing  any  vio- 
lence to  our  ideas  of  strict  justice.  But  a  deeper 
principle  underlies  the  consideration  of  this  question 
In  the  effect  to  be  given  to  our  statutes  governing  the 
making  of  wills.  A  specific  devise  of  real  property 
may  be  revoked  by  alteration  or  alienation  of  the  es- 
tate during  testator's  life  (Livingston  v.  Livingston,  3 
Johns.  Ch.  tSU;  McNaughtonv.  MoNaughton.diK.Y. 
201),  but  we  fail  to  see  ly^y  other  mode  of  effecting 
such  revocation  without  running  counter  to  those 
provisions  of  the  statutes  which  declare  what  acts 
shall  revoke  or  alter  a  will  in  writing.  8  Rev.  Stat. 
(Banks'  7th  ed.)*  2286-2288.  In  these  provisions  I 
think  I  see  ample  reason  for  refusing  our  sanction  to  the 
introduction  of  a  doctrine,  which  wliile  if  applicable  at 
this  day  to  legacies  of  personal  property,  can  work  no 
especlfli  prejudice  to  rights  of  property  In  such  applica- 
tion, yet  in  Its  application  to  devises  of  real  property 
might  work  great  mischief  and  tend  to  endanger  the 
safety  of  titles  which  depend  for  their  security  upon 
the  conduit  of  a  testamentary  devise.  The  reason  for 
refusing  to  extend  the  application  of  the  principle  of 
satisfaction  of  devises  of  real  estate,  which  was  as- 
signed in  the  case  of  Davys  v.  Boucher,  3  Touug  &  C. 
397,  was  that  to  so  extend  it  would  repeal  that  provis- 
ion of  the  statute  of  frauds  which  applies  to  the  revo- 
cation of  wills  of  real  estate.  The  sixth  section  of  the 
English  statute  of  frauds  (29  Car.  II,  chap.)  provided 
that  devises  in  writing  of  lands,  etc.,  should  be  revo- 
cable by  some  other  will  or  codicil  or  writing  declar- 
ing the  same,  or  by  destruction  by  testator's  act;  and 
that  all  such  devises  should  remain  in  force  unless  de- 
stroyed, or  unless  altered  as  mentioned  by  will,  codi- 
cil or  writing  witnessed  in  form.  The  subsequent 
passage  of  chapter  20,  2  Yiot.,  placed  the  revocation  of 
wills  of  personalty  upon  the  same  footing  as  wills  of 
realty.  1  Wms.  Ex'rs,  106,  107,  130,  131.  There  is  a 
sufficient  likeness  in  the  English  statute  to  ours  to 
make  the  reasoning  applicable  here.  A  rule  of  law 
which  has  heretofore  been  sanctioned  and  relied  upon, 
which  lain  unison  with  the  spirit  and  with  the  sense 
of  our  statute,  and  which  offers  a  safe  rule  of  prop- 
erty, is  rather  to  be  followed  than  to  be  departed  from 
for  reasons  moving  from  the  circumstances  of  a  par- 
ticular case.  Reference  to  adjudged  cases  in  the 
courts  of  other  States  only  serves  to  confirm  us  in  the 
views  we  have  expressed.  Clark  v.  Jetton,  5  Sneed, 
229;  Allen  v.  Allen,  13  S.  G.  512;  Weston  v.  Johnson, 
48  Ind.  1.  Feb.  28, 1888.  Bumfiam  v.  Comfort.  Opin- 
ion by  Gray,  J.,  Earl  and  Peckham,  JJ.,  dissent- 
ing. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT, 

JURISDIOnON  —  FbDBRAL       question  —  QCJB8TION 

ARISING  UNDVR  PATBNT  LAwa— A  decision  of  a  State 


court.  In  an  action  between  citizens  of  the  same  State, 
on  an  agreement  in  writing,  by  which  plaintiff,  the 
owner  of  letters-patent  already  once  reissued,  granted 
to  defendant  an  exclusive  license  to  make  and  sell  the 
patented  article,  the  defendant  expressly  acknowledg- 
ing the  validity  of  the  patent,  and  stipulating  that 
plaintiff  might  obtain  reissues,  and  promising  to  pay 
royalties  so  long  as  no  decision  adverse  to  the  patent 
should  have  been  rendered ,  that  defendant  waa  es- 
topped from  denying  the  validity  of  sutMequent  re- 
Issues  of  the  letters,  is  not  a  decision  of  any  questions 
arising  under  the  patent  laws  of  the  United  States, 
and  the  Supreme  Court  has  no  jurisdiction.  It  has 
been  decided  that  a  blU  in  equity  in  the  Clronit  Court 
of  the  United  States  by  the  owner  of  letters-pat- 
ent, to  enforce  a  contract  for  the  use  of  the  patent 
right,  or  to  set  aside  such  a  contract  because  the  de- 
fendant has  not  compiled  with  its  terms,  is  not  within 
the  acts  of  Congress,  by  which  an  appeal  to  this  court 
is  allowable  in  cases  arising  under  the  patent  laws, 
without  regard  to  the  value  of  the  matter  in  contro- 
versy. Act  of  July  4, 1836.  chap.  857,  §  17  (6  St.  124); 
Rev.  Stat.,  §  699;  Wilson  v.  Sandford,  10  How.  98; 
Brown  v.  Shannon,  20  Id.  65.  Following  those  de- 
cisions, it  was  directly  adjudged  in  Hart  ell  v.  Tilgh- 
man,  99  U.  S.  547,  that  a  bill  in  equity  by  a  patentee, 
alleging  that  the  defendants  had  broken  a  contract  by 
which  they  had  agreed  to  pay  him  a  certain  royalty 
for  the  use  of  his  Invention,  and  to  take  a  license 
from  him.and  thereupon  he  forbade  them  to  use  it,  and 
they  disregarded  the  prohibition,  and  he  filed  this  bill 
charging  them  as  lnfrlngers,'and  praying  for  an  in- 
junction, on  account  of  profits  and  damages,  was  not 
a  case  arising  under  the  patent  laws,  and  therefore, 
the  parties  being  citizens  of  the  same  State,  not  within 
the  jurisdiction  of  the  Circuit  Court  of  the  United 
States;  and  the  judges  who  dissented  from  that  con- 
clusion admitted  it  to  be  perfectly  well  settled  *Hhat 
where  a  suit  Is  brought  on  a  contract  of  which  a  pat- 
ent is  the  subject-matter— either  to  enforce  such  con- 
tract, or  to  annul  it— the  case  arises  on  the  contract, 
or  out  of  the  contract,  and  not  under  the  patent  laws.'* 
99  U.  S.  558.  In  the  still  latercase  of  Albright  v.  Teas. 
106  U  S  613  a  patentee  filed  a  bill  In  equity  in  a  State 
court,  setting  up  a  contract  by  which  he  agreed  to  as- 
sign his  patent  to  the  defendants,  and  they  agreed  to 
pay  him  certain  royalties,  and  alleging  that  the  de- 
fendants had  refused  to  account  for  or  pay  such  roy- 
alties to  him,  and  had  fraudulently  excluded  him 
from  inspecting  their  books  of  account,  ^he  defend- 
ants answered  that  the  plaintiff  had  been  paid  all  the 
royalties  to  which  he  was  entitled,  and  that  If  he 
claimed  more,  it  was  because  he  insisted  that  goods 
made  under  another  patent  were  an  infringement  of 
his.  This  court  held  that  it  was  not  a  case  arising  un- 
der the  (Constitution  or  laws  of  the  United  States,  re- 
movable as  such  Into  the  Circuit  Court,  under  the  act 
of  March  3, 1875,  chap.  137,  %  2  (18  St.  470).  It  waaaald 
by  Chief  Justice  Taney  in  Wilson  v.  Sandford,  and  re- 
peated by  the  court  in  Hartell  v.  Tllghman,  and  in 
Albright  v.  Teas :  '*  The  dispute  in  this  case  does  not 
arise  under  any  act  of  (Dongress,  nor  does  the  decision 
depend  upon  the  construction  of  any  law  in  relation 
to  patents.  It  arises  out  of  the  contract  stated  in  the 
bill,  and  there  is  no  act  of  C?ongress  providing  for  or 
regulating  contracts  of  this  kind.  The  rights  of  the  par- 
ties depend  altogether  upon  common  law  and  equity 
principles.*'  10  How.  101,  102;  90  U.  S.  552;  106  Id.  619. 
Those  words  are  equally  applicable  to  the  present  case, 
except  that  as  It  Is  an  action  at  law,  the  principles  of 
equity  have  no  bearing.  This  action  therefore  was 
within  the  jurisdiction,  and  the  parties  being  citiaena 
of  the  same  State,  within  the  exclusive  jurisdiction  of 
the  State  courts,  and  the  only  Federal  question  in  the 
case  was  rightly  decided.  Upon  the  merits  of  the  ease 
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U  follows  from  what  haa  beeo  already  said  that  no 
question  Is  presented  of  which  this  ooart,  upon  this 
writ  of  error,  has  jurisdiction.  Murdock  y.  Memphis. 
20  Wall.  500.  The  grounds  of  the  judgment  below  ap- 
pear in  the  opinion  of  the  Court  of  Appeals,  to  whiob» 
under  the  existing  acts  of  Congress,  this  court  is  at  lib- 
erty to  refer.  Fire  Asd*n  v.  New  York,  110  U.  8. 110; 
Kreiger  v.  Railroad,  —  Sup.  Ct.  R«p.,  762.  Whether 
that  court  was  right  in  its  suggestion  that  it  would 
have  no  jurisdiction  to  determine  the  validity  of  the 
seoond  reissue  if  incidentally  drawn  in  question  in  an 
action  upon  an  agpreemeiit  between  the  parties,  we 
need  not  consider;  inasmuch  as  it  expressly  declined 
to  pass  upon  any  such  question,  because  it  held  that 
in  this  action  to  recover  royalties  due  under  the 
agreement,  the  defendant,  while  continuing  to  enjoy 
the  privileges  of  the  license,  was  estopped  to  deny  the 
validity  of  the  patent,  or  of  any  reissue  thereof.  The 
decision  was  based  upon  the  contract  between  the 
parties,  and  the  court  did  not  decide,  nor  was  it  nec- 
essary for  the  determination  of  the  case  that  it  should 
decide,  any  question  depending  on  the  construc- 
tion or  effect  of  the  patent  laws  of  the  United  States. 
Kinsman  v.  Parkhurst,  18  How.  280;  Brown  v.  At- 
weU,  02  U.  S.  327.  March  10.  1888.  Dale  TiU  ManMPg 
Co.  V.  ByalU,    Opinion  by  Gray,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

AtTAOHMKNT  —  BOND  —  8UBBTISS  —  8IONATUBB  OP 

PABTNBBSHiP  NAME.— In  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  a  surety  on  an  at- 
tachment bond,  who  signs  the  name  and  style  of  a 
partnership,  did  so  with  the  authority  of  the  other 
partners,  and  the  attachment  issued  thereon  will  not 
for  that  reason  be  declared  invalid.  We  cannot  as- 
sume from  the  fact  that  one  of  the  sureties  signed  as 
**Amold  &  Shelton,"  that  this  name  or  style  repre- 
sents a  partnership;  for  it  is  frequently  the  case  that 
one  person  does  business  under  a  name  or  style  which 
would  indicate  that  more  than  one  person  was  inter- 
ested in  it.  It  is  doubtless  true  that  one  member  of  a 
copartnership  has  no  authority,  by  virtue  solely  of  the 
partnership,  to  bind  the  firm  as  surety  in  a  matter 
not  affecting  the  partnership  business;  but  it  is 
equally  true  that  one  member  of  a  firm,  by  consent  of 
his  copartner,  may  bind  the  firm  as  surety  in  a  mat- 
ter in  which  the  partnership  has  no  interest  what- 
ever. The  power  of  a  partnership  Is  not  limited,  as  is 
that  of  a  corporation,  to  the  transaction  of  such  busi- 
ness as  falls  fairly  within  the  purposes  for  which  It 
was  entered  Into,  but  by  consent  of  its  members  may 
extend  to  any  transaction  not  forbidden  by  law.  It 
may  become  surety  for  the  payment  of  the  debt  or 
undertaking  of  another.  If  it  be  conceded  that 
**Aniold  &  Shelton  **  was  the  name  or  style  of  a  part- 
nership composed  of  two  or  more  persons,  to  hold  the 
bond  invalid  because  the  firm  appears  to  be  the 
surety,  we  should  have  to  assume  that  the  bond  was 
executed  by  a  member  of  the  irm  without  the  con- 
sent or  authorization  of  his  copartners.  There  is  no 
presumption  of  law  or  fact  that  this  is  true;  but  on 
the  contrary,  the  presumption,  in  the  absence  of  otI- 
denoe  to  the  contrary,  is  that  the  officer  whose  duty  it 
was  to  pass  upon  the  Bufficiency  of  the  sureties,  made 
Inquiry  and  satisfied  himself  that  the  person  who 
signed  for  *'Amold  A  Shelton''  had  authority  so  to 
do.  Such  has  been  the  ruling  elsewhere.  Danforth  v. 
Carter,  1  Cole,  553;  Churchill  v.  Fulliam,  8  Iowa,  47; 
Cunningham  v.  Lamar,  51  Qa.  575.  The  motion  is 
based  solely  on  what  appears  upon  the  face  of  the 


bond,  and  raised  no  issue  of  fact  on  which  an  inquiry 
could  have  been  made  aft  to  the  authority  of  the  per^ 
sou  who  signed  the  bond  to  bind  a  partnership  doing 
business  under  the  name  and  style  of  "  Arnold  &  Shel- 
ton." It  would  seem  that  in  any  case  in  which  the 
authority  of  one  to  sign  a  firm  name  as  surety  to  such 
a  bond,  approved  and  filed,  is  questioned,  that  this 
should  be  done  by  some  plea  raising  an  issue  of  fact, 
and  not  by  a  motion  which  goes  only  to  the  sufficiency 
of  the  papers  as  they  appear.  Messuer  v.  Hutchins, 
17  Tex.  602;  Wright  v.  Smith,  10  id.  200;  Drake  At- 
taohm.  138.  No  sucA  plea  was  filed.  If  such  a  plea 
had  been  filed  and  on  inquiry  it  had  been  found  that 
**  Arnold  &  Shelton  "  was  the  style  of  a  partnership 
composed  of  two  or  more  persons,  and  that  this  was 
signed  by  one  member  of  the  firm  without  authority 
from  his  copartner  so  to  sign  it,  then  the  attachment 
and  all  proceedings  under  it  should  have  been  set 
aside.  The  fact  that  svch  a  result  may  ensue  when 
the  name  or  style  of  a  partnership  is  signed  to  an  at- 
tachment bond  is  a  very  good  reason  why  a  olerk 
should  not  receive  a  bond  having  on  it*  as  surety  a 
name  which  seems  to  be  the  name  or  style  of  a  part, 
nership.  A  bond  thus  signed  ought  to  be  rejected  by 
the  officer  whose  duty  it  is  to  approve  the  bond;  for 
he  ought  not  to  imperil  the  rights  of  parties  by  under- 
taking to  pass  upon  the  power  of  one  partner  to  bind 
his  firm  as  surety,  which  will  most  frequently  involve 
a  question  of  law,  and  in  all  cases  complicated  inqui- 
ries of  fact  which  he  ought  not  to  assume  to  decide. 
He  must  inquire  who  are  the  members  of  the  firm,  and 
whether  they  have  all  consented  that  it  shall  become 
surety  in  the  given  case.  If  some  or  all  members  of  a 
firm  are  willing  to  become  sureties  they  can  sign  or 
cause  to  be  signed  their  own  names,  and  thus  avoid 
all  question.  Legislation  upon  this  matter  may  be  de- 
sirable. Tex.  Sup.  Ct.,  Deo.  2, 1887.  DanneUy  v.  EU 
aer.    Opinion  by  Stayton,  J. 

CABBIBBS— OF  PASSBNOBBS—COUPON    TIGKBT8— BB- 

rusAL  TO  ACCBPT  DBTAGHBD  TiCBBTS.— The  defend- 
ant, while  riding  In  a  car  of  the  plaintiff,  tendered  in 
payment  of  his  fare  a  coupon  taken  from  a  ticket- 
book  which  contained  originally  one  hundred  similar 
coupons.  On  each  coupon  were  printed  the  words, 
**  Not  good  if  detached,'*  and  on  the  cover  of  the  book, 
'*  Coupons  are  to  be  detached  by  or  in  the  presence  of 
the  conductor,  and  will  be  accepted  for  passage  only 
when  accompanied  by  this  ticket.*'  The  defendant 
refused  to  exhibit  his  ticket- book  or  to  pay  his  fare  in 
any  other  manner  than  as  aforesaid.  At  the  trial  he 
offered  to  prove  that  it  was  the  custom  of  passengers 
to  pay  their  passage  with  detached  coupons,  without 
showing  their  books;  but  the  evidence  was  excluded, 
field,  that  the  contract  of  which  the  book  and  cou- 
pons were  evidence  was  a  reasonable  one;  that  there 
was  no  evidence  that  the  plaintiff  had  rescinded  or 
waived  any  of  the  terms  or  conditions  of  the  contract; 
and  that  the  plaintiff  was  entitled  to  judscment.  Mass. 
Sup.  Jud.  Ct.,  Jan.  12, 1888.  Boston  A  M.  R.  Co.  v. 
Chipman.    Opinion  per  Curiam. 

CATTLB—NBGLIOBNCB—PBESUMPTION.— Eight 

oows  having  been  safely  loaded  in  a  truck  at  D. 
for  conveyance  to  B.,  on  the  arrival  of  the  train  atB. 
it  was  found  that  one  had  a  leg  broken,  and  that  three 
others  were  injured  about  the  hips  and  rump.  The 
owner  having  brought  an  action  for  negligence  against 
the  railway  company,  and  having  proved  the  injuries 
and  given  his  opinion  that  they  were  caused  by  undue 
shunting  and  jerking  of  the  train, /ie^d,  that  the  de- 
fendants are  entitled  to  judgment.  Stephen,  J. :  It 
seems  to  me  that  it  is  impossible  to  go  beyond  mak- 
ing a  mere  gaess  as  to  how  the  injury  to  the  cattle 
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happened,  at  to  whether  the  railway  oompanj  were 
goUtj  of  negligence,  on  the  one  hand,  or  whether  on 
the  other  hand,  the  beaaU  began  to  light  amongst 
themeelvee.  If  thU  had  been  a  criminal  case,  I  do  not 
aoppoae  the  plalntliri  counsel  himself  would  have  said 
for  a  moment  that  defendants  ought  not  to  have  been 
acquitted,  as  there  certainly  is  reasonable  doubt  upon 
the  subject.  In  a  civil  action  a  liability  may  be  es- 
tablished on  perhaps  not  quite  so  much  proof  as  is 
necessary  in  a  criminal  proceeding,  but  it  is  essential 
to  have  some  fact  which  renders  It  very  decidedly 
more  likely  that  there  was  negligence  than  that  there 
was  none.  In  this  case  I  fail  to  see  any  thing  what- 
ever to  turn  the  scale  seriously  one  way  or  the  other.  I 
The  only  bit  of  evidence,  or  so-called  evidence,  which 
was  given  on  behalf  of  the  plaintiff,  was  evidence  of 
which  I  will  only  say  that  if  the  motion  had  been  for 
a  new  trial  only,  I  should  certainly  have  been  iaiavor 
of  granting  it  on  the  ground  of  its  wrongful  ad^lUr 
siou.  There  is  something  to  my  mind  almost  absur< ' 
In  the  notion  of  calling  a  drover  and  asking  him  how 
he  thinks  such  an  accident  is  likely  to  have  happened. 
Of  course  he  thinks  it  likely  to  have  happened  by  the 
railway  company's  negligence.  The  evidence  of  ex- 
perts ought  to  be  given  only  in  cases  where  there  is  a 
question  as  to  some  point  of  science  or  art,  and  cer- 
tainly no  such  question  arises  in  this  case.  Smith,  J. : 
The  real  question  here  is  whether  or  not  the  plaiiitiflT 
has  fulfilled  that  burden  which  is  cast  upon  him  of 
giving  some  evidence  of  negligence  on  the  part  of  the 
defendant  company,  or  putting  it  in  other  words, 
whether  he  has  given  any  evidence  showing  facts  in- 
consistent with  due  care  having  been  taken  by  the  de- 
fendant company  in  the  conveyance  of  these  animals. 
It  is  beyond  question  that  In  a  case  like  this  the 
plain tiflT  must  give  some  affirmative  evidence  of  negli- 
gence on  the  part  of  the  railway  company.  Putting 
aside  the  question  put  to  the  expert  can  it  be  said  that 
the  injuries  to  the  cows— the  hair  rubbed  off  the  hips 
and  rump,  and  one  cow  with  a  leg  broken— show  a 
state  of  facts  more  inconsistent  with  the  injuries 
having  been  brought  about  by  the  restiveness  of  the 
cattle  than  by  the  jolting  of  the  train  ?  I  cannot  see 
that  it  is.  Given  that  state  of  facts  and  no  more,  it 
seems  to  me  to  be  equally  consistent  with  the  cattle 
having  become  restive  and  one  of  them  having  slipped 
down  and  got  its  leg  broken,  as  with  the  case  which 
was  suggested  by  the  plaintifT  that  the  train  had  been 
unduly  shunted  during  the  progress  of  its  journey 
from  Derby  to  Bedford.  It  seems  to  me  that  the 
plaintiff  has  not  shown  any  thing  inconsistent  with 
due  care  having  been  exercised  on  the  part  of  the  rail- 
way company.  The  facts  are  equally  consistent  with 
the  restiveness  of  the  cows  as  with  the  want  of  due 
care  on  the  part  of  the  defendants.  As  regards  the 
evidence  of  the  expert,  I  am  of  opinion  that  the  plain- 
tiff in  this  action,  who  was  a  cattle  drover  and  farmer 
attending  markets,  was  not  an  expert  competent  to 
give  evidence  as  to  how  the  injury  was  occasioned 
during  the  journey  on  the  railway.  The  question  put 
was  in  my  opinion  inadmissible.  Q.  B.  Div.,  Nov. 
15, 1887.  Smith  v.  Midland  Ry.  Co,  67  L.  P.  Rep. 
(N.  S.)  8ia 

NEW  BOOKS  AND  NEW  EDITIONS. 

FisLD  ON  Infants,  kto. 
27m  Legal  BeUMom  of  Infanta,  parent  and  difld,  and  guar- 
dian and  ward,  and  a  particular  consideration  of  guai^ 
dianship  in  the  State  of  New  Toric,  including  practice 
and  procedure  in  Surrogates'  courts,  and  in  the  Supreme 
Court  and  county  courts,  and  the  superior  courts  of  dtles, 
in  matters  of  guardianship;  and  in  aotioiis  against  infants 


rh^';:^.^:  r<rw^s:sr  bo.^.k.y.. 

Williamson  &  HigWe,  1888.    Pp.  «,87«. 

Mr  Field,  the  well-known  author  of  a  '^ofj^.^^^f^^* 
J»^.,.  hft«  here  fflven  a  very  concise  general  skeUh 

f^"^.-  TorSorWe.  Wo  .hould  deem  the  book 
^Xl^tWon:«  in  our  8t.te  e.peoW.y  «  a 
guide  to  our  mtutea  on  thew  subjects 


New  Yobk  Chancbbt  Rbpobts. 

,  flnt  volume  ot  thl.  Important  serie.  U  at  tend. 
'tK««.  of  the  lawyer.' C<.operatl.eP-bh.h- 


The 
ZTx^:Z7ot''^oZ:te^^^^^^^  Itembracesthe 
fS5t  flvTvolumes  of  Johnson^s  Chancery  ^ports,  and 
^  well  printed  volume  of  1280  pages  In  double  col- 
IZltZ  price  of  $5.  The  plan  Is  to  P-bUsh  the 
'^n!*-  of  these  reports  with  the  one  volume  of 
ag^lSiMBes^  ,,,,,,  books,  for  W,  or  one 

the  ChauaP||^^jj.j  juai  volume,  and  a  digest  for  ^ 
dollar  for  eac1i^^£^^^e  series  cannot  be  over-estimated. 
The  importanc«»nl^aQg{;lged  in  saying  that  it  "is  the 
The  publishers  are^lj^Q  Equity  Jurisprudence.**  The 
foundation  of  Ameri^L,iy  advantages,  the  first  of 
present  edition  has  mS^  the  second  of  which  is  the 
which  is  its  cheapness,  aiuB^Asty,  an  experienced  and 
annotation  by  Mr.  Robert  iML^blnlng  five  indexes  in 
accom  pli  shed  ed  I  tor.  The  cofl^-  ave  looked  at  the  an- 
one  is  another  advantage.  We  n^  afely  pronounce  It 
notation  of  this  volume  and  may  m^  good  success  in 
excellent.  The  publishers  have  had\  York  Common 
their  similar  enterprises  of  the  New  V  ';^ourt  reports. 
Law  and  the  United  States  Supreme  \  -asperity.  We 
and  we  predict  for  this  series  an  equal  pr^  he  oommun- 
deem  it  a  more  important  series  than  tl  ommon-law 
law  series,  for  the  reason  that  while  our  A  Implicitly 
adjudications  have  not  been  universally  or^^ 
followed,  there  is  hardly  any  equity  lav 
country  that  has  not  sprung  from  the  adjJi 
of  Kent,  Walworth  and  the  learned  vice-cK 
of  our  State.  The  series  is  adapted  to  use  \ 
State  by  the  learned  labor  of  the  editor.  \ 
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COURT  OF  APPEALS  DECISIONS. 


day, 


THE  following  decisions  were  handed  down  Tnes 
May  1,1888:  | 

Judgment  affirmed  with  costs— Edward  Tack 

appellant,  v.  Peter  Ross,  respondent. JudgJ 

affirmed  with  costs— First  National  Bank  of  Wq 
hall,  N.  Y.,  respondent,  v.  William  A.  Griswold, 

pellant. Judgment  affirmed   with   costs  — Ge(\ 

Crispin,  respondent,  v.  Benjamin  T.  Babbitt,  appe 

lant. Judgment  affirmed  with  costs— Andrew   % 

Klndberg,  respondent,  V.  Samuel  T.  Freeman,  appe 

lant. Judgment  affirmed  with  costs — Prudence  M 

Wing,  appellant,  v.  Ambrose   8.   Field,   respondent.> 

Judgment  affirmed  with  costs— Benjamin  Weill, 

respondent,  v.  Henry  Hamilton,  appellant. Motion 

for  reargument  denied  with  ten  dollars  costs.  Motion 
for  reargument  to  dismiss,  etc.  Motion  to  dismiss  ap- 
peal from  the  General  Term  order  of  July  8, 18^, 
granted  without  costs— Thomas  W.  King  v.  Reon 
Barnes,  four  cases. Motion  to  amend  denied  with- 
out costs— James  H.  Good  sell  v.  Western  Union  Tele- 
graph Company. Motion  to  file  new  undertaking 

granted  without  costs— August  Weldner,  respondent, 
V.  Timothy  G.  Phillips,  appellaiit. 
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Albany,  Mat  12y   1888, 


CURRENT  TOPICS. 

THE  question  of  prison  labor  has  become  very 
serious.  How  to  employ  prisoners  so  that 
their  life  shall  not  be  more  luxurious  than  it  would 
be  if  they  were  free,  and  the  policy  of  contracts  for 
their  labor,  are  practical  questions  pressing  upon 
public  attention,  and  which  are  brought  to  our  at- 
tention by  a  recent  bill  at  the  present  session  of  our 
Legislature,  and  an  article  on  the  subject  in  the 
Central  Law  Journal  of  the  4th  instant.  The  bill 
in  question  provides  for  the  employment  of  con- 
victs on  roads  and  in  other  public  work.  We  un- 
derstand that  the  old  system  of  the  employment  of 
convict  labor  upon  contract  with  privats  parties  has 
been  abolished  in  this  State,  but  we  see  no  reason 
in  justice  or  humanity  why  prisoners  should  not  be 
employed  upon  ptiblic  works  of  the  State,  such  as 
roads  and  canals.  The  article  in  the  Central  seems 
to  have  been  suggested  by  a  case  in  Kentucky, 
where  under  an  act  of  the  Legislature  convict  labor 
was  farmed  out  to  a  mining  company  and  by  them 
sub-let,  and  where  it  was  held  that  the  entire 
scheme  was  illegal,  or  if  not,  that  the  sub-letting 
was  unauthorized.  The  Central  says:  **The  Ken- 
tucky Legislature  seems  to  have  regarded  convicts 
in  the  light  of  chattels,  useless  and  expensive, 
which  must  be  disposed  of  in  the  cheapest  and 
most  expeditious  manner  possible.  Economy  is 
the  dominant  principle  of  all  the  legislation  on  this 
subject,  and  we  rather  wonder  that  it  has,  as  yet, 
stopped  short  at  such  half  measures.  Why  not  sell 
out  the  penitentiary  altogether,  sentence  the  con- 
vict directly  to  the  mines,  require  the  contractor  to 
pay  all  the  costs  of  the  trial,  and  a  good  round  sum 
by  way  of  hire  besides?  By  this  means  the  State 
could  put  money  in  its  purse,  and  be  fairly  rid  of 
the  convict  until  he  shall,  what  is  left  of  him, 
emerge  from  the  earth  when  his  term  of  servitude 
shall  have  expired.  This  system  would  certainly 
be  the  cheapest,  but  whether  it  would  not  engender 
horrors  and  cruelties  which  would  shock  every 
sense  of  mercy  and  humanity,  is  another  and  alto- 
gether a  different  question.^'  We  agree  with  these 
sentiments,  but  this,  we  believe,  is  not  contem- 
plated by  the  bill  now  pending  here.  One  objec- 
tion made  to  this  bill  is  the  sentimental  one  that  it 
would  be  shocking  to  the  public  sense  to  have  con- 
victs working  side  by  side  with  honest  laborers, 
and  to  see  convicts  toiling  with  ball  and  chain  in 
public  places.  But  this  is  easily  regulated  as  to 
the  co-labor,  and  as  to  the  other  point  it  would  be 
a  wholesome  public  spectacle.  The  Central  says: 
<^In  some  of  the  States  the  penitentiary  is  becom- 
ing a  sort  of  receiving  ship  where  convicts  abide 
until  they  are  sold  into  slavery,  or  farmed  out,  if 
that  euphuism  is  preferred,  to  the  highest  bidder 
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or  to  favored  contractors.  In  due  season,  if  this 
course  is  persevered  in,  it  is  safe  to  predict  the 
worst  horrors  of  the  galley  of  the  penal  colonies, 
even  of  Norfolk  Island  and  the  Siberian  mines  will 
be  reproduced  in  our  own  country."  This  undoubt- 
edly is  not  exaggerated  as  to  the  farming  system  in 
some  States,  but  we  are  inclined  to  believe  that  the 
popular  belief  exaggerates  the  horrors  of  our  pris- 
ons, and  that  the  majority  of  convicts  are  better 
fed,  housed  and  cared  for  than  they  would  be  out- 
side. At  all  events  they  are  at  liberty  to  keep  out. 
It  is  quite  probable  that  the  prospect  of  a  little 
stone-breaking  and  digging  in  public  would  be  a 
wholesome  deterrent.  There  is  a  growing  belief 
that  mere  imprisonment  is  not  so  terrible  as  it 
ought  to  be  made,  and  so  whipping  is  adopted  in 
England  and  in  some  of  our  States,  and  strongly 
urged  elsewhere  by  humane  men.  Public  labor 
would  be  much  more  humane  and  effectual,  in  our 
judgment  But  the  Central  and  ourselves  are  not 
far  apart  when  it  says:  '* Felons  to  whose  crimes 
the  law  does  not  award  capital  punishment  should 
be  imprisoned  in  the  penitentiary,  with  or  without 
hard  labor,  according  to  the  terms  of  the  law  and 
the  sentence  of  the  court.  And  this  should  be 
done  at  the  expense  of  the  State.  If  the  labor  of 
convicts  in  the  penitentiary  can,  without  detriment 
to  the  labor  of  honest  citizens,  be  made  to  pay  part 
of  the  prison  expense,  the  proceeds  of  that  labor 
should  be  so  applied ;  if  there  is  a  deficit,  let  the 
State  discharge  its  duty  and  pay  up  like  a  man." 
The  thing  to  be  accomplished  at  all  Ifazards  is  to 
make  the  convict  work  hard  for  his  living.  He 
should  not  be  supported  in  idleness  through  any 
sentimentality  or  fear  of  '^taking  the  bread  out  of 
honest  men^s  mouths." 


The  Civil  Code  is  again  defeated,  and  this  time 
by  a  decisive  majority  in  the  Assembly.  We  are 
not  in  the  habit  of  **  crying  over  spilt  milk,"  nor  of 
whining  at  defeat,  and  so  shall  not  have  much  to 
say  about  this,  but  we  may  be  allowed  to  remark 
that  while  some  members  laid  great  stress  on  ex- 
Judge  Noah  Davis'  discovery  of  what  he  deemed 
defects,  after  less  than  three  days'  acquaintance 
with  the  Code,  a  similar  judgment  on  the  learned 
judge  would  be  cruel,  when  the  number  of  times 
that  he  has  been  overruled  is  considered,  especially 
in  such  important  cases  as  those  of  Tweed  and 
Sharp.  The  Code,  or  some  code,  will  make  its 
way  in  time.  Public  sentiment  is  growing  to  de- 
mand it,  and  is  being  educated  to  it.  The  present 
hostility  of  the  legal  profession,  at  least  among  the 
candid  part  of  it,  mainly  springs  from  ignorance 
and  indifference.  We  have  happily  at  hand  a  very 
neat  corroboration  of  this  opinion  in  a  letter  from 
our  correspondent  who  deprecated  the  discussion, 
and  to  whom  we  offered  to  send  this  journal  free 
for  a  year  if  he  would  assure  us  that  he  had  ever 
read  the  Code.  He  answers:  ''I  frankly  confess 
that  I  have  never  even  looked  at  the  Field  Code, 
and  I  did  not  wish  to  be  understood  as  violently 
opposed  to  it,  but  mere! v. as. somewhat  weary  of  the 
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unending  dlBcussion.  Toward  the  Code  itself  my 
position  is  identical  with  that  of  a  certain  '  Phari- 
see named  Gamaliel,  a  doctor  of  the  law/  toward 
the  early  church.  If  the  Code  is  passed  by. the 
Legislature  I  shall  of  course  be  forced  to  study  its 
provisions,  but  until  then,  for  my  leisure  reading  I 
prefer  such  books  as  '  Iconoclasm  and  Whitewash,' 
even  to  the  weighty  utterances  of  David  Dudley 
Field."  This  of  course  is  very  flattering  to  us,  but 
it  confirms  us  in  our  opinion  of  the  reason  for  the 
opposition  of  the  lawyers  to  any  code.  To  use  a 
homely  proverb,  and  without  any  intention  of  dis- 
respect)  <4t  is  hard  to  teach  an  old  dog  new  tricks.'' 
We  ourselves  feel  that  —  it  would  be  extremely 
hard  to  teach  us  to  prefer  the  higgledy-piggledy 
common  law  to  a  code.  Young  lawyers  are  much 
more  apt  to  be  favorable  to  codification  than  old 
ones,  who  have  learned  the  ritual  of  the  temple  of 
justice,  and  are  not  willing  to  have  a  new  and 
easier  one  which  may  let  in  a  now  class  of  priests. 
We  shall  give  our  friend  a  rest  and  go  into  camp 
until  next  winter,  but  then  we  shall  hope  to  have 
him  **on  the  list''  of  men  who  at  least  have  read 
the  Code. 

The  president  has  made  a  surprising  selection  to 
fill  the  vacancy  in  the  chief  justiceship,  and  yet  it 
seems  a  fairly  good  one.  Mr.  Fuller,  although 
completely  unknown  outside  his  own  State,  is  there 
regarded  as  an  excellent  and  brilliant  lawyer,  per- 
haps the  leader  of  the  bar,  and  has  had  experience 
in  Federal  litigation.  He  has  bad  no  judicial  ex- 
penence,  but  this  is  not  an  insuperable  objection, 
for  some  of  the  best  judges  of  the  highest  courts  of 
this  country  have  been  taken  directly  from  the  bar. 
We  are  glad  that  the  president  has  taken  a  recog- 
nized lawyer  in  this  instance.  Mr.  Fuller  is  hardly 
more  unknown  than  Mr.  Waite  was.  He  is  of  the 
proper  age,  about  fifty -five,  but  as  he  was  a  college 
class-mate  of  Mr.  Phelps,  we  suppose  the  latter  is 
of  the  same  age,  and  this  leads  us  to  say  that  we 
should  have  preferred  Mr.  Phelps,  who  has  a  na- 
tional reputation.  The  nominee  is  from  a  proper  lo- 
calit]^.  The  appointment,  we  think,  was  fairly  due  to 
the  west,  or  at  least  might  gracefully  have  been  ac- 
corded to  it,  and  the  great  State  of  Illinois  is  well 
entitled  to  have  the  honor  of  a  representative  on 
this  bench.  In  respect  of  character  and  general 
attainments  Mr.  Fuller  seems  to  be  quite  admirable 
in  the  judgment  of  his  neighbors.  Indeed  it  is 
rare  that  a  nomination  has  been  received  with  such 
nearly  unanimous  approbation  and  cordiality.  Mr. 
Fuller  delayed  his  acceptance,  and  it  would  be  a 
reproach  on  our  national  economy  if  the  reason 
for  this  was,  as  it  is  rumored,  that  he  cannot 
afford  to  take  the  chief  justiceship  on  account 
of  the  meagreness  of  the  salary.  If  this  sort 
of  public  prudence  continues  we  may  yet  be 
driven  to  appoint  our  judges  from  the  ranks  of  un- 
married men.  Our  judges  should  not  be  hampered 
by  pecuniary  anxieties,  and  tcb  anguita  darni  should 
not  intrude  on  their  consideration  of  the  gravest 
questions  of  law. 


We  are  inclined  to  regret  the  governor's  veto 
of  Senator  Langbein's  bill  to  punish  the  advertis- 
ing for  divorce  business.  The  bill  proposed  to 
punish  not  only  the  lawyer  but  the  publisher  or 
printer.  The  governor  objected  to  the  substance 
and  to  the  form,  although  he  conceded  that  the 
object  was  meritorious.  He  objected  to  the  sub- 
stance because  it  proposed  to  punish  the  publisher 
or  printer.  He  thought  it  sufficient  to  punish  the 
advertiser,  as  the  others  are  **  comparatively  inno- 
cent." It  may  be  that  in  some  cases  it  would  be 
impossible  to  reach  the  advertiser,  as  where  in 
some  actual  cases  he  used  an  assumed  name.  We 
see  no  objection  on  this  score.  If  it  is  proper  to 
punish  one  who  gets  married  without  a  license, 
there  would  seem  to  be  good  reason  to  punish  one 
who  circulates  advertisements  for  divorce  business. 
The  former  in  most  instances  would  be  '*  compara- 
tively innocent,"  but  it  has  been  thought  politic  to 
punish  even  such  persons  to  effect  a  reform  and 
prevent  an  abuse  of  great  moment.  A  similar  bill 
has  been  enacted  in  Massachusetts,  which  singu- 
larly punishes  the  publisher  or  printer  and  not  the 
advertiser,  seeming  to  regard  the  latter  as  '' com- 
paratively innocent"  The  objection  to  the  form  is 
that  the  bill  ought  not  to  be  special,  but  ought  to 
amend  some  section  of  the  Penal  Code.  The  gov- 
ernor says  with  great  force  and  truth,  that  ''the 
chief  benefit  of  the  Penal  Code  will  be  defeated  if 
offenses  like  the  one  in  question,  capable  of  easy 
classification  within  the  contents  of  the  Code,  are 
scattered  by  independent  enactments  through  the 
various  volumes  of  the  Session  Laws."  We  are 
glad  to  see  the  governor  stand  up  for  any  code. 
But  it  would  perhaps  be  difficult  to  find  any  sec- 
tion to  which  the  provision  in  question  could  prop- 
erly be  attached  by  way  of  amendment.  On  the 
whole  we  wish,  in  view  of  recent  exposures  of  the 
great  abuse  in  question,  that  the  governor  had  sanc- 
tioned the  measure. 


NOTES  OF  CASES, 

IN  Diemer  v.  Berber^  California  Supreme  Court, 
March  20,  1888,  the  court  said:  "The  plaintiff 
and  the  defendant  got  into  a  discussion  as  to 
whether  any  watch  could  be  found  in  San  Fran- 
cisco which  would  run  longer  than  a  week  without 
being  wound  up.  The  defendant  was  willing  to 
bet  five  dollars  against  a  hundred  that  no  such 
watch  could  be  produced.  Finally  the  parties  each 
bet  and  put  up  a  hundred  dollars;  the  plaintiff  bet- 
ting that  sum  that  he  could,  and  the  defendant 
betting  that  he  could  not,  produce  such  a  watch. 
Then  the  plaintiff  produced  a  watch  that  he  said 
would  run  longer  than  a  week,  and  was  told  by  the 
defendant  to  take  the  money  which  had  been  pat 
up  on  the  wager.  The  plaintiff,  in  accordance 
with  this  permission  and  request,  took  the  money 
and  went  out  of  the  defendant's  premises.  In  a 
very  few  minutes  the  defendant  sent  a  messenger 
after  him  to  bring  back  the  money,  or  he  would  be 
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arrested.  The  plaintiff,  thinking  he  had  won  the 
money  fairly,  treated  the  demand  with  scorn.  Af- 
terward, through  his  attorney  and  others,  the  de- 
fendant endeavored  to  induce  the  plaintiff  to  return 
the  whole  and  then  a  part  of  the  money ;  one  of 
the  propositions  made  being  that  if  the  plaintiff 
would  pay  back  fifty  dollars  the  defendant  would 
'  have  it  published  in  all  the  papers  in  San  Fran- 
cisco that  he  was  wrong.*  Finally  the  defendant 
and  one  McPherson  came  to  the  plaintiff  to  see  him 
about  the  matter,  and  were  told  that  the  plaintiff 
would  not  pay  a  cent.  Then  the  defendant  had 
the  plaintiff  arrested,  and  after  a  preliminary  ex- 
amination he  was  bound  over  to  the  Superior  Court 
to  answer  a  charge  of  grand  larceny.  An  informa- 
tion was  duly  filed  against  the  plaintiff  accusing 
him  of  that  crime  in  stealing  one  hundred  dollars 
from  the  defendant.  This  information  was  dis- 
missed upon  motion  of  the  prosecuting  attorney, 
for  the  reason  that  there  was  '  no  evidence  to  con- 
vict.' The  plaintiff  then  instituted  this  action. 
As  the  matter  appears  to  us,  the  defendant  having 
made  a  foolish  bet  in  a  vein  of  braggadocio,  and 
given  up  the  money  he  had  staked,  repented  of  it 
in  a  very  short  time,  and  sought  to  get  his  money 
back.  Finding  that  the  person  he  had  bet  with 
treated  the  affair  as  serious,  he  tried  the  infiuence 
of  lawyers  and  friends  to  get  back  that  which  he 
had  thus  wagered.  This  not  bringing  about  the 
desired  result  he  had  the  defendant  arrested, 
charged  with  an  infamous  offense,  and  he  sued  him 
also  civilly  to  recover  the  money,  and  obtained  a 
judgment.  He  succeeded  by  this  latter  means  in 
accomplishing  the  desired  result.  From  the  evi- 
dence before  us  there  does  not  appear  to  have  been 
the  least  ground  to  believe  that  the  plaintiff  had 
committed  a  larceny ;  and  it  is  hardly  comprehensi- 
ble how  the  defendant  could  have  believed,  in 
good  faith,  that  such  a  crime  had  been  committed. 
The  whole  affair,  so  far  as  the  defendant  is  con- 
cerned, exhibits  a  reckless  disregard  of  the  rights 
and  character  of  the  plaintiff,  and  a  willingness  to 
resort  unjustly  and  without  any  proper  foundation 
to  the  harsh  arm  of  the  law,  in  the  shape  of  a  crim- 
inal prosecution.  The  fact  that  plaintiff  was  held 
to  answer  by  the  committing  magistrate  does  not 
alter  the  case.  The  fact  is  prima  fade  evidence  of 
probable  cause  (Ganea  v.  RaHroad,  51  Cal.  140),  but 
it  is  not  conclusive.  That  is  to  say,  if  the  defend- 
ant was  clearly  guilty  of  having  instituted  a  ma- 
licious prosecution  against  plaintiff  without  proba- 
ble cause,  the  fact  that  the  committing  magistrate 
held  plaintiff  to  answer  does  not  take  away  the 
malice,  or  establish  conclusively  that  there  was 
probable  cause."         

In  Mercer  v.  Mercei^s  AdmW,  Kentucky  Court  of 
Appeals,  Feb.  28,  1888,  it  was  hM  that  an  oral 
promise  by  the  putative  father  of  bastard  children 
made  to  their  mother  for  their  benefit,  in  consider- 
ation of  his  relationship  and  the  natural  moral 
duty  resting  upon  him  to  support  and  educate 
them,  to  give  and  secure  to  them  an  estate,  the 


promise  not  having  been  made  upon  threats  to  in- 
stitute proceedings  against  him  by  the  mother,  is 
not  based  upon  sufficient  consideration,  and  is  in- 
valid. The  court  said:  ^*  At  common  law  the 
father  was  not  bound  to  support  his  bastard  child. 
He  was  said  to  be  JUius  nullius  ;  and  while  in  the 
absence  of  a  statute  the  father  is  under  no  legal  ob- 
ligation to  support  him,  and  it  can  be  enforced  only 
through  the  remedy  thus  provided,  yet  a  just  sym- 
pathy for  the  innocent  and  helpless,  and  a  proper 
recognition  of  right,  has  led  to  some  advance  of  le- 
gal right  and  remedy  in  his  favor.  Thus  the 
weight  of  English  authority  now  is  that  a  promise 
by  the  putative  father  to  pay  the  mother  a  certain 
sum,  in  consideration  that  she  will  support  and 
maintain  their  child,  is  enforceable.  Jennings  v. 
Brovm,  9  Mees.  &  W.  496 ;  Mcka  v.  Gregory^  8  C. 
B.  878.  Also,  if  his  promise  be  in  consideration 
that  the  mother  will  abstain  from  affiliation  or  bas- 
tardy proceedings  against  him,  and  in  consequence 
thereof  she  suffers  the  time  within  which  they  may 
be  had  to  expire,  it  will  be  binding  upon  him. 
Lmnegar  v.  Eodd,  6  C.  B.  487.  In  this  State  it 
was  held  by  this  court,  in  the  early  case  of  Burgen 
V.  St/raughan^  7  J.  J.  Marsh.  588,  that  a  contract  by 
the  putative  father  to  pay  the  mother  a  certain  sum  ' 
for  the  support  of  their  child,  provided  she  would 
not  proceed  against  him  under  the  bastardy  act, 
was  not  immoral  or  inconsistent  with  the  policy  of 
the  law,  but  binding  and  enforceable.  She  has  a 
right  to  compel  him  to  assist  in  supporting  the 
child.  It  is  a  civil  right,  supported  by  a  civil 
remedy.  If  to  save  both  from  exposure  and  dis- 
grace, and  to  induce  her  to  waive  her  right  to  com- 
pel him  to  do  right,  he  promises  to  contribute  for 
the  support  of  their  innocent  and  helpless  offspring, 
there  is  no  compounding  of  an  offense  or  other  vio- 
lation of  the  rights  of  society.  In  such  a  case  she 
waives  a  right,  and  it  is  a  sufficient  consideration 
to  support  the  contract  Indeed,  such  a  course  is 
likely  to  redound  often  to  the  public  benefit.  The 
mother  will  often  prefer  to  suffer  in  poverty,  and 
permit  her  child  to  do  so,  rather  than  expose  her 
shame  to  the  gaze  of  the  public  eye  by  a  court 
trial ;  and  then  the  child,  in  the  absence  of  a  con- 
tract by  the  father  to  support  it,  based  upon  the 
waiver  of  legal  proceedings  by  the  mother  for  that 
purpose,  and  which  is  a  detriment  to  her,  and 
therefore  a  valuable  consideration,  will  as  a  pauper 
become  a  charge  upon  the  community.  The  same 
doctrine  was  announced  in  the  later  case  of  Cla/rh 
V.  McFa/rland'e  Ex'rs^  6  Dana,  45,  where  such  a 
contract,  made  when  the  mother  was  about  to  in- 
stitute bastardy  proceedings,  was  upheld.  The 
court  however  in  substance  said  that  the  natural  af- 
fection of  a  putative  father  for  his  child,  and  the 
moral  obligation  and  duty  resting  upon  him  to  sup- 
port and  provide  for  it,  did  not  constitute  a  suffi- 
cient consideration  to  impart  a  legal  obligation  to 
a  verbal  promise.  They  are  insufficient  in  them- 
selves to  such  an  end.  A  mere  moral  duty  is  in- 
sufficient of  itself  as  a  consideration  for  such  a  con- 
tract. In  this  instance  nothine^lse  was^  either 
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pleaded  or  proTen  as  a  consideration  for  the  alleged 
promise.  The  action  is  against  both  heirs  and  per- 
sonal representative.  Doubtless  the  only  reason 
why  it  was  instituted  upon  the  equity  side  of  the 
docket  was  that  the  personal  estate  of  the  decedent 
was  insufficient  to  pay  the  claim,  and  it  was  asked 
that  the  real  estate  in  the  hands  of  the  heirs  be  sub- 
jected to  its  payment.  It  b  not  an  action  against 
the  heirs  alone  to  obtain  a  lien  upon  the  real  estate 
descended  to  them,  but  one  to  enforce  a  legal  right 
for  which  a  legal  remedy  exists.  Hagan  v.  Patter- 
aariy  10  Bush,  441.  It  is  really  an  action  at  law, 
brought  and  heard  without  objection  upon  the 
equity  side  of  the  docket.  The  mother  is  really 
the  only  witness  in  support  of  the  alleged  promise 
or  promises.  She  is  not  only  materially  contra- 
dicted but  is  shown  to  be  of  bad  character.  The 
chancellor,  acting  in  the  place  of  a  jury,  passed 
upon  the  facts ;  and  if  there  were  no  other  obstacle 
in  the  way  we  would  not  be  authorized,  upon 
the  evidence,  to  reverse  his  finding  as  flagrantly 
against  it.  The  mother  lived  with  the  decedent  for 
many  years  as  his  concubine.  The  unlawful  rela- 
tion began  prior  to  the  birth  of  any  of  the  appel- 
lants, and  continued  until  his  death.  The  mother 
'  no  doubt  expected  that  he  would  provide  for  her 
and  her  children  by  wiU.  There  is  no  evidence 
that  she  ever  threatened  or  proposed  to  institute 
any  proceedings  against  him  looking  to  the  support 
of  the  children.  They  were  all  living  under  the 
same  roof.  Under  such  circumstances  it  would  be 
exceedingly  dangerous  to  the  rights  of  legitimate 
heirs  —  even  legitimate  children  —  and  destructive 
of  home,  family  and  social  relation,  if  upon  ques- 
tionable testimony  and  mere  natural  affection  and 
moral  duty  only,  the  parol  promise  of  the  putative 
father  were  to  be  held  valid,  and  his  estate  sub- 
jected to  its  payment.  The  statute  has  provided  a 
remedy  for  the  mother  and  illegitimate  children; 
and  the  law,  through  mercy  and  for  the  protection 
of  the  weak  and  helpless  from  the  imposition  of  de- 
signing men,  and  to  guard  against  the  waiver  or 
loss  of  their  legal  rights  by  a  reliance  upon  prom- 
ises, has  so  far  expanded  by  the  aid  of  the  courts 
as  to  permit  the  enforcement  of  a  promise,  such  as 
we  have  been  considering,  if  based  upon  a  sufficient 
consideration,  and  not  resting  upon  a  mere  moral 
or  natural  duty."  See  Oardner  v.  ffeyer,  2  Pai.  11 ; 
Todd  V.  Weber,  95  N.  Y.  181 ;  8.  C,  47  Am.  Rep.  20, 
eofUra.  ■ 

In  Otto  V.  Journeymen  Tailors^  ProtecHne  and  Ben- 
eoolent  Union  of  San  FrandseOf  California  Supreme 
Court,  March  21,  1888,  it  was  held  that  where  the 
only  penalty  imposed  by  the  constitution  and  by- 
laws of  an  unincorporated  tailors'  benevolent  union 
against  members  working  for  parties  against  whom 
a  strike  has  been  declared,  is  a  fine,  the  expulsion 
of  a  member  for  such  an  offense  is  invalid.  The 
court  said:  **The  right  of  expu^on  from  associa- 
tions of  this  character  may  be  based  and  upheld 
upon  two  grounds:  First,  a  violation  of  such  of  the 
established  rules  of  the  association  as  have  been 


subscribed  or  assented  to  by  the  members,  and  as 
provide  expulsion  for  such  violation;  second,  for 
such  conduct  as  clearly  violates  the  fundamental 
objects  of  the  association,  and  if  persisted  in  and 
allowed  would  thwart  those  objects  or  bring  the 
association  into  disrepute.  We  content  ourselves 
with  stating  the  propositions  thus  broadly,  and  for 
the  purposes  of  this  case  need  not  refer  to  the  nu- 
merous authorities  defining  and  limiting  the  power. 
In  the  matter  of  expulsion  the  society  acts  in  a 
^uan  judicial  character,  and  so  far  as  it  confines  it- 
self to  the  exercise  of  the  powers  vested  in  it,  and 
in  good  faith  pursues  the  methods  prescribed  by  its 
laws,  such  laws  not  being  in  violation  of  the  laws 
of  the  land,  or  any  inalienable  right  of  the  member, 
its  sentence  is  conclusive,  like  that  of  a  judicial 
tribunal.  CommantDeaUk  v.  Sodety,  8  Watts  &  S. 
250;  Burt  V.  Lodge,  44  Mich.  208;  BoUmon  v.  Lodge, 
86  III.  598.  The  courts  will  however  decide  whether 
the  ground  for  expulsion  is  well  taken.  Hirsch. 
Frat.  &  Boc.  55;  Cotton  ^change  v.  8taU,  54  GhL 
668.  It  has  been  held  in  reference  to  the  expulsion 
of  members  from  societies  of  this  character,  that 
the  courts  have  no  right  to  interfere  with  the  de- 
cisions of  the  societies^  except  in  the  following 
cases :  '  First.  If  the  decision  arrived  at  was  con- 
trary to  natural  justice,  such  as  the  member  com- 
plained of  not  having  an  opportunity  to  explain 
misconduct  Secondly.  If  the  rules  of  the  club 
have  not  been  observed.  Thirdly.  If  the  action  of 
the  club  was  malicious  and  not  bona  fideJ^  Hirsch. 
Frat.  &  Soc.  56;  Dawhins  v.  Antrobus^  44  L.  T.  557; 
Lambert  v.  Addiion,  46  id.  20." 


BLASPHEMY. 


APROPOS  of  that  part  of  Mr.  George  Kennan's  ia- 
terestiuK  article  In  the  April  Centtiry  on  *'  The  Rai- 
slan  Penal  Code,*'  which  deals  with  the  puniibments 
for  blasphem J  and  heres^,  it  may  be  well  to  recollect 
that  iu  England  blasphemy  is  still  punishable.  Mr. 
Odgers,  iu  the  second  edition  of  that  most  interesting 
book,  *'The  Law  of  Libel  and  Slender,"  says  this:  <*It 
is  a  misdemeanor,  punishable  by  indictment  and  by 
crimiual  information,  to  speak  or  write  and  publish, 
any  profaue  words  Tilifylng  or  ridiculing  God,  Jesus 
Christ,  the  Holy  Ghost,  the  Old  or  New  Testament,  or 
Christianity  In  general,  with  intent  to  shook  and  in- 
sult believers,  or  to  pervert  or  mislead  the  ignorant 
and  unwary.  This  is  the  crime  of  blasphemy,  and  on 
conviction  thereof  the  blasphemer  may  be  sentenced 
to  fine  and  imprisoument  to  any  extent  in  the  dieoreHon 
of  the  court**  (The  italics  are  ours.)  **Formeriyhe 
was  frequently  also  senteneed  to  the  pillory  or  to 
banishment.  He  may  also  he  required  to  give  secar- 
ity  for  his  good  behavior  for  any  reasonable  time 
after  he  comes  out  of  prison ;  and  can  be  detained  in 
prison  till  such  sureties  be  found." 

Such  then  is  the  existing  law  in  England  as  to  blas- 
phemy, nor  is  it  a  dead  letter. 

Mr.  Odgers  tells  us  that  in  Scotland,  up  to  the  year 
1818,  blasphemy  was  In  certain  circumstances  a  capi- 
tal ofTeuse.  In  1607  Thomas  Aikeuhead,  an  Edin- 
burgh student,  was  banged, buried  beneath  the  gallows, 
and  all  his  movables  forfeited  to  the  Crown,  because 
he  talked  loosely  about  Ezra  and  Mahomet,  and  ut- 
tered crude  anticipations  of  BfateriaUsm.    By|an  act 
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pasBed  in  Sootlaud  in  the  first  year  of  Charles  II, 
whoever,  '*  not  being  distracted  in  bis  wits,'*  should 
oorse  God  or  any  person  of  the  blessed  Trinity  was 
punishable  by  death ;  and  by  a  statute  passed  there  in 
the  time  of  William,  of  **  pious,  glorious  and  Immor- 
tal memory/'  any  one  reasoning  against  the  being 
of  God,  or  any  person  of  the  Trinity,  or  the  provi- 
dence of  Qod  in  the  government  of  the  world,  was  to 
be  imprisoned  for  the  first  offense  until  he  should  give 
public  satisfaction  in  sack-doth  to  the  congregation, 
to  be  punished  more  severely  for  the  second  offense, 
and  for  the  third  doomed  to  death. 

Abont  the  year  1660  the  Maryland  colony  enacted 
that  If  any  person  should  deny  the  holy  Trinity  he 
should  for  the  first  offense  be  bored  through  the 
tongue,  and  fined  or  imprisoned;  for  a  second  offense, 
should  be  branded  as  a  blasphemer,  the  letter  B  being 
stamped  on  his  forehead;  and  for  the  third  offsnse 
should  die.    And  these  laws  were  re-enacted  in  1728. 

And  in  many  of  the  States  blasphemy  is  still  an  in- 
dictable offense. 


OFFICE— JUSTICE  OF  THE  PEACE  --ABOLI- 
TION OF  TOWN. 

NEW  YORK  COUBT  OF  APPEALS,  APRIL  10, 1B88. 

Mattkr  of  Gbbtum. 

A  justice  of  the  peace  is  a  town,  and  not  a  county  officer, 
and  If  the  town  in  which  he  was  elected  be  abolished  by 
act  of  the  Legislature,  his  office  ceases  with  the  existence 
of  the  town. 

THE  application  was  for  a  mandamus  against  the 
board  of  supervisors  of  Kings  county  to  compel  it 
to  audit  certain  alleged  fees  of  the  petitioner  for  ar- 
resting and  trying  persons  charged  with  criminal  of- 
fenses. It  was  denied  at  the  Special  and  General 
Terms. 

WiUiam  J.  Oaynor,  for  appellants. 

John  B.  Meyetiborot  for  respondent. 

RnoBR,  C.  J.  By  section  1,  chapter  835,  L.  1886,  the 
the  town  of  New  Lots,  in  Kings  county,  was  annexed 
to,  merged  in,  and  made  a  part  of  the  city  of  Brooklyn, 
and  declared  thereafter  to  constitute  a  purt  of  that  city, 
to  be  known  as  the  twenty-sixth  ward  of  such  city, 
and  to  be  thereafter,  except  as  in  the  act  otherwise 
provided,  *'  subject  to  and  governed  by  the  same  laws, 
ordinances,  rules  and  regulations,  and  entitled  to  the 
same  rights,  privileges,  franchises  and  immunities" 
as  the  said  city  of  Brooklyn. 

By  section  7  it  was  further  provided  '*  that  the  su- 
pervisor of  the  town  of  Kew  Lots  and  the  several  Jus- 
tices of  the  peace  of  said  town,  duly  elected,  qualified 
and  acting  at  the  time  this  act  shall  take  effect,  shall 
continue  to  hold  their  offices  for  the  terms  for  which 
they  were  respectively  elected,"  and  that  **the  terms 
of  office  of  all  other  officers  *  *  *  shall  cease  and 
determine  at  the  time  this  act  shall  take  effect." 

By  section  16  the  act  was  declared  a  public  act,  and 
made  to  take  effect  August  1, 1886. 

That  this  statute  was  within  the  constitutional  power 
of  the  Legislature  to  enact,  and  that  it  accomplished  the 
extinguishment  of  the  political  organisation  known  as 
the  town  of  New  Lots,  and  merged  the  administra- 
tion of  the  municipal  affairs  of  the  territory  formerly 
oomprising  such  town  in  and  subjected  it  to  the  con- 
trol of  the  eity  of  Brooklyn,  as  provided  therein,  is 
not  denied,  nor  can  it  be  successfully  disputed,  f  9, 
art.  8,  and  f  8,  art.  8,  present  Const. ;  People  v.  Morris^ 
13  Wend.  825;  People  v.  MorrtlU  21  id.  562. 

It  is  claimed  however  that  the  relator,  who  was 
elected  in  April,  1886,  to  fill  a  term  for  justice  of  the 


peace  of  such  town,  commencing  January  1, 1887,  was 
not  deprived  of  his  office  by  virtue  of  such  statute.  It 
is  by  the  Constitution  expressly  made  the  duty  of  the 
Legislature  to  provide  for  the  organisation  of  cities 
and  incorporated  villages,  and  this  power  can  be  ex- 
ercised only  by  the  creation  of  such  bodies  from  terri- 
tory previously  existing  under  some  other  form  of 
civil  government  than  that  intended  to  be  created.  It 
seems  unreasonable  to  suppose  that  the  framers  of  the 
Constitution  intended  by  its  provision  relating  to  the 
terms  and  election  of  justices  of  the  peace  in  towns, 
to  thwart  the  exercise  of  this  beneficial  power,  and 
compel  the  continued  retention  of  a  town  organiza- 
tion for  such  territory  for  the  mere  purpose  of  fur- 
nishing a  place  for  a  superseded  and  unnecessary  offi- 
cer. Such  officers  are  the  incidents  only  of  the  politi- 
cal existence  ot  towns.  They  are  provided  and  cre- 
ated for  the  town,  and  it  is  quite  absurd  to  say  that 
they  continue  in  office  after  the  town  has  ceased  to 
exist.  While  the  Constitution  proTldes  that  towns 
shall  elect  justices  of  the  peace,  whose  terms  shall 
continue  for  four  years,  there  Is  nothing  in  this  pro- 
vision that  requires  the  indefinite  preservation  and 
perpetuation  of  town  organizations  to  enable  such 
officers  to  serve  out  their  terms,  or  forbids  a  change, 
if  in  the  judgment  of  the  Legislature  the  welfare  and 
prosperity  of  the  community  requires  It. 

This  provision  cannot  be  construed  as  a  limitation 
upon  the  power  of  the  Legislature  to  create  cities  and 
villages.  It  is  undoubtedly  beyond  the  power  of  the 
Legislature  by  direct  legislation  to  abolish  the  office  of 
justice  of  the  peace  in  towns,  or  shorten  their  terms 
of  office  so  long  as  the  town  exists,  but  they  have  an 
unquestioned  right  to  alter  and  change  the  limits  of 
their  jurisdiction,  or  abolish  the  town  organization 
altogether,  provided  it  be  done  in  good  faith,  and  for 
proper  constitutional  objects.  The  whole  force  and 
effect  of  the  provisions  in  relation  to  justices  is  satis- 
fied by  enforcing  it  so  long  as  there  is  a  town  organi- 
sation in  existence  authorized  under  the  Constitution 
to  elect  justices  of  the  peace,  and  requiring  the  per- 
formance of  their  functions  in  the  government  of  the 
town.  The  eflbct  of  this  legislation  was  therefore  not 
only  to  deprive  the  territory  in  question  of  the  privi- 
lege of  thereafter  electing  justices  of  the  peace  or 
other  town  officers,  but  by  destroying  its  independ- 
ent corporate  existence,  to  abrogate  its  right  to  have 
justices  of  the  peace  or  other  officers  peculiar  to  town 
organizations,  except  so  far  as  they  were  temporarily 
preserved  by  the  act. 

At  the  time  of  this  legislation  the  town  of  New  Lots 
possessed  four  justices  duly  elected,  qualified,  and 
acting  in  such  capacity,  aside  from  the  relator,  and 
under  the  law  was  entitled  to  no  greater  number.  S 1, 
tit.  1,  chap.  5;  1  Rev.  Stot.  (7th  ed.)  888,  845.  The  re- 
lator had  been  elected  to  fill  a  prospective  term,  but 
be  was  not  at  the  time  of  the  passage  of  the  act  a  jus- 
tice of  the  peace  of  that  town,  and  before  his  term 
commenced  the  political  existence  of  the  town  had 
been  abrogated.  His  complaint  therefore  is  not 
strictly  that  he  has  been  legislated  out  of  office,  but 
that  the  town  organization  has  not  been  continued  so 
that  his  office  might  be  preserved.  The  four  acting 
justices,  one  of  whom  the  relator  expected  to  suc- 
ceed, were  expressly  authorized  to  serve  out  their  re- 
spective terms,  but  as  their  several  terms  expired,  the 
office  which  each  filled  became  extinct  as  the  logical 
consequence  of  the  political  destruction  of  the  town. 
This  result  would  seem  to  follow  as  a  matter  of  course 
from  the  provisions  of  section  12  of  the  same  title, 
which  provides  that  *' justices  of  the  peace  must  re- 
side in  the  town  for  which  they  were  chosen,  and  shall 
not  try  a  civil  cause  in  any  other  town  except  in  cases 
otherwise  provided  for  by  law.'*  Page  848.  In  the 
earlier  cases  in  this  State  some  dlsenssion  and  diflbr- 
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enoeof  opinion  arose  over  the  qaestioo  whether  jus- 
tioee  of  the  peace  were  oouuty  or  towu  officers.  Ex 
parte  McCoUom,  1  Cow.  450;  People  y,  Oarey,  6  Id.  542. 
These  differences  grew  out  of  the  mode  adopted  by 
section  7,  article  4  of  the  Constitution  of  1821,  for  the 
selection  of  such  officers  by  the  board  of  supervisors 
and  the  county  judges,  and  the  jurisdiction  which 
thej  possessed  in  a  limited  degree  over  the  county  at 
large,  but  the  foundation  for  such  differences  was  re- 
moved by  the  amendment  to  this  Constitution 
adopted  in  1826,  which  required  that  such  justices 
should  thereafter  be  elected  by  ballot  in  the  several 
towns  in  such  manner  as  the  Legislature  should 
direct.  The  Constitution  of  1846  substantially  con- 
tinued this  mode  of  election.  Const.  1846,  S 17,  art.  6; 
Amendment  of  1869,  §  18,  art.  6. 

The  section  of  the  Revised  Statutes  al>ove  referred 
to  was  enacted  for  the  purpose  of  carrying  Into  effect 
the  provisions  of  the  amended  Constitution  of  1821, 
and  specially  restricted  the  number  of  justices  of  the 
peace  to  four  in  each  town,  and  required  their  resi- 
dence in  the  town  for  which  they  were  chosen. 

Under  the  present  provisions  of  law  no  doubt  can 
arise  but  that  justices  of  the  peace  are  towu  officers, 
and  have  no  existence  as  public  officers  independent 
of  town  organizations,  and  so  it  has  been  frequently 
held.  People  v.  Chireyt  sitpra;  People  v.  Morrellt  21 
Wend.  668.  Cases  in  which  the  autonomy  of  the  town 
is  preserved  as  where  it  is  transferred  from  one  county 
to  another  without  a  change  of  name,  or  even  where 
a  town  is  divided  and  the  name  of  the  original  town 
is  preserved  for  a  portion  of  the  territory,  manifestly 
have  no  application  to  the  case  of  a  town  which  has 
ceased  to  remain  such,  and  whose  government  has 
been  wholly  merged  in  an  inconsistent  and  different 
municipal  organization.  In  the  latter  case  the  Legis- 
lature has,  in  the  exercise  of  unquestioned  constitu- 
tional power,  annulled  the  existence  of  the  corporate 
entity  to  which  the  office  of  justice  pertains  under  the 
Constitution,  while  in  the  former  they  have  retained 
such  entity  and  its  constitutional  rights  therefore  re- 
main unimpaired. 

The  questions  involved  in  this  case  seem  to  have 
been  so  fully  covered  and  exhaustively  discussed  in 
the  case  of  People  v.  MorreU,  stipro,  that  nothing 
seems  necessary  to  be  added  to  what  is  there  said.  In 
that  case  the  Legislature  enacted  that  the  county  of 
Montgomery  should  be  divided,  and  a  certain  portion 
of  its  territory  thereafter  be  known  as  the  county  of 
Fulton  with  the  powers  and  duties  of  other  counties. 
By  this  division  the  first  judge  of  the  original  county, 
who  resided  In  one  of  the  towns  set  off  to  the  county 
of  Fulton,  ceased  to  be  a  resident  of  Montgomery 
county,  and  its  was  claimed  that  his  office,  although  it 
was  provided  for  and  its  term  fixed  by  the  ConstitUr 
tioii,  had  become  vacant  on  account  of  his  non-resi- 
dence in  the  county  for  which  he  was  appointed,  and 
it  was  so  held  by  the  court.  The  head-note  states  the 
point  decided  as  follows :  '*  When  a  county  Is  divided, 
and  two  separate  and  distinct  counties  formed  out  of 
it  by  act  of  the  Legislature,  to  one  of  which  a  new 
name  is  given,  whilst  the  other  it  is  declared  shall  be 
and  remain  a  separate  and  distinct  county  by  the 
name  of  the  county  as  it  existed  previous  to  the  divis- 
ion, the  judges  of  the  County  Courts  appointed  pre- 
vious to  the  division  who  happen  to  reside  in  that  por- 
tion of  the  territory  distinguished  as  a  county  with  a 
new  name,  under  the  operation  of  the  act  requiring 
judges  of  County  Courts  to  reside  within  the  county 
for  which  they  are  appointed,  lose  their  offices,  and 
are  no  longer  competent  to  act  under  their  commis- 
sions." In  Illustration  of  the  principle  decided.  Judge 
Cowan  says :  **One  incorporated  village.  A.,  is  divided 
by  statute  into  two  distinct  incorporated  villages,  viz., 
B.  and  C. ;  Independent  of  an  express  statute  decla- 


ration, no  lawyer  would  think  of  suing  either  B.or  C, 
or  both,  for  a  debt  due  from  A.  Such  a  division  the 
Legislature  may  make  even  by  a  majority  vote,  either 
of  cities  or  villages.  People  v.  Morris,  13  Wend.  32S. 
These  are,  like  towns  or  counties,  mere  political  bod- 
ies, and  their  powers  may  be  modified  or  the  corpora 
tions  themselves  abrogated.  The  recorder  of  a  city  Is 
also  constitutionally  commissioned  for  five  yean. 
But  he  can  no  more  hold  his  office  after  the  city  char- 
ter repealed  than  If  the  city  should  be  physicallj  de- 
stroyed.** 

The  act  in  question  seems  specially  intended  bj 
its  terms  to  exclude  the  relator  from  the  number  of 
justices  who  were  authorized  to  continue  in  office  for 
their  unexpired  terms,  and  there  is  no  rule  of  cod. 
structlon  which  requires  a  court  to  change  words  or  in- 
terpolate topressions  into  an  act  to  give  it  a  different 
meaning  from  what  its  language  plainly  and  unequlTo- 
cally  Imports. 

The  order  of  the  Gleneral  Term  should  be  affirmed 
with  costs. 

All  concur. 

» 

CONSTITUTIONAL   LAW— PROHIBITION  OF 
OLEOMARGAR INE, 

SUPREME  COURT  OF  THE  UNITED  STATES,  APRIL «. 


PowEix  Y.  Commonwealth  of  Pennsylvania. 

▲  State  statute,  probibiting  the  manufacture  and  sale  of  snd 
the  having  in  possession  with  intent  to  sell  any  article  de- 
signed to  take  the  place  of  butter  and  cheese,  made  from 
oleaginous  substances  other  than  unadulterated  milk  or 
cream,  and  prohibiting  the  manufacture  and  sale  of  and 
the  having  in  possession  with  intent  to  sell  imitatioD  or 
adulterated  butter  or  cheese,  is  not  in  conflict  with  the 
Federal  Constitution. 

IN  error  to  the  Supreme  <>>nrt  of  the  State  of  Penn- 
sylvania. 

Harlan,  J.  This  writ  of  error  brings  up  for  review 
a  judgment  of  the  Supreme  Court  of  Pennsylvauls 
sustaining  the  validity  of  a  statute  of  that  Common- 
wealth relating  to  the  manufacture  and  sale  of  what 
is  commonly  called  oleomargarine  butter.  That  jndg* 
ment,  the  plaintiff  In  error  contends,  denies  to  him 
certain  rights  and  privileges  specially  claimed  under 
the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States. 

By  acts  of  the  General  Assembly  of  Pennsylvania, 
one  approved  May  22,  1878,  and  entitled  **An  act  to 
prevent  deception  in  the  sale  of  butter  and  cheese," 
and  the  other  approved  May  24,  1888,  and  entitled 
**  An  act  for  the  protection  of  dairymen,  and  to  pre- 
vent deception  in  sales  of  butter  and  cheese/'  provis- 
ion was  made  for  the  stamping,  branding  or  marking, 
in  a  prescribed  mode,  manufactured  articles  or  sub- 
stances in  semblance  or  imitation  of  butter  or  cheese, 
not  the  legitimate  product  of  the  dairy,  and  not  made 
exclusively  of  milk  or  cream,  but  into  which  oil,  lard 
or  fat,  not  produced  from  milk  or  cream,  entered  as  a 
component  part,  or  into  which  melted  butter  or  auj 
oil  thereof  had  been  introduced  to  take  the  place  of 
cream.    Laws  of  Penn. ,  1878,  p.  87;  1888,  p.  48. 

But  this  legislation,  we  presume,  failed  to  accom- 
plish the  objects  intended  by  the  Legislature.  For 
by  a  subsequent  act,  approved  May  21, 1886,  and  whioh 
took  effect  July  1, 1886,  entitled  "An  act  for  the  pro- 
tection of  the  public  health  and  to  prevent  adultera- 
tion of  dairy  products  and  fraud  In  the  sale  thereof," 
It  was  provided,  among  other  things,  as  follows: 

*'6  1.  That  no  person,  firm  or  corporate  body  shall 
manufacture  out  of  any  oleaginoos  substance  or  any 
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oompoand  of  the  same,  otber  than  that  produced  from 
nuadulterated  milk  or  of  cream  from  the  same,  any 
article  designed  to  take  the  place  of  butter  or  cheese 
produced  from  pure  unadulterated  milk  or  cream 
from  the  same,  or  of  any  imitation  or  adulterated 
butter  or  cheese,  nor  shall  sell  or  offer  for  sale,  or  have 
in  his,  her  or  their  possession,  with  intent  to  sell  the 
same  as  an  article  of  food. 

*'  S  2.  Erery  sale  of  such  article  or  substance,  which 
Is  prohibited  by  the  first  section  of  this  act,  made  after 
this  act  shall  take  efliect,  is  hereby  declared  to  be  un- 
lawful and  void,  and  no  action  shall  be  maintained  in 
any  of  the  courts  in  this  State  to  recover  upon  any 
contract  for  the  sale  of  any  such  article  or  substance. 

**S8.  Every  person,  company,  firm  or  cori>orate 
body  who  shall  manufacture,  sell  or  offier  or  expose  Cor 
sale  or  have  in  his,  her  or  their  possession  with  intent 
to  sell,  any  substance,  the  manufacture  and  sale  of 
which  is  prohibited  by  the  first  section  of  this  act, 
shall,  for  every  such  offense,  forfeit  and  pay  the  sum 
of  one  hundred  dollars,  which  shall  be  recoverable 
with  costs  by  any  person  suing  In  the  name  of  the 
Commonwealth  as  debts  of  like  amounts  are  by  law 
recoverable;  one- half  of  which  sum,  when  so  re- 
covered, shall  be  paid  to  the  proper  county  treasurer 
for  the  use  of  the  county  in  which  suit  Is  brought  and 
the  other  half  to  the  person  or  persons  at  whose  In- 
stance such  a  suit  shall  or  may  be  commenced  and 
prosecuted  to  recovery. 

**$4-  Every  person  who  violates  the  provisions  of 
the  first  section  of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred,  or  by  Imprisonment  in  the 
county  jail  for  not  less  than  ten  uor  more  than  thirty 
days,  or  both  such  fine  and  Imprisonment  for  the  first 
offense,  and  Imprisonment  for  one  year  for  every  sub- 
sequent offense.** 

The  plaintiff  in  error  was  indicted  under  the  last 
statute  in  the  Court  of  Quarter  Sessions  of  the  Peace 
in  Dauphin  county,  Pennsylvania.  The  charge  In  the 
first  count  of  the  indictment  is  that  he  unlawfully  sold 
**a8  an  article  of  food  two  cases,  containing  five 
pounds  each,  of  an  article  designed  to  take  the  place 
of  butter  produced  from  pure,  unadulterated  milk  or 
cream  from  milk,  the  said  article  so  sold  as  aforesaid 
being  an  article  manufactured  out  of  certain  oleagi- 
nous substances  and  compounds  of  the  same  other 
than  that  produced  from  unadulterated  milk  or  cream 
from  mile,  and  said  article  so  sold  as  aforesaid  being 
an  Imitation  butter.*'  In  the  second  count  the  charge 
Is  that  he  unlawfully  had  In  his  possession,  **  with  in- 
tent to  sell  the  same  as  an  article  of  food,  a  quantity, 
▼iz.,  one  hundred  pounds  of  Imitation  butter  designed 
to  take  the  place  ef  butter  produced  from  pure,  un- 
adulterated milk  or  cream  from  the  same,  manufac- 
tured out  of  certain  oleaginous  substances  or  com- 
pounds of  the  same  other  than  that  produced  from 
milk  or  cream  from  the  same.'* 

It  was  agreed,  for  the  purposes  of  the  trial,  that  the 
defendant,  on  July  10, 1886,  in  the  city  of  Harrisburg, 
sold  to  the  prosecuting  witness,  as  an  article  of  food, 
two  original  packages  of  the  kind  described  In  the  first 
count;  that  such  packages  were  sold  and  bought  as 
butterlne  and  not  as  butter  produced  from  pure,  un- 
adulterated milk  or  cream  from  unadulterated  milk; 
and  that  each  of  said  packages  was,  at  the  time  of 
sale,  marked  with  the  words,  **  Oleomargarine  But- 
ter" upon  the  lid  and  side  In  a  straight  line  In  Roman 
letters  half  an  Inch  long. 

It  was  also  agreed  that  the  defendant  had  in  his 
possession  one  hundred  pounds  of  the  same  article 
with  Intent  to  sell  It  as  an  article  of  food. 

This  was  the  case  made  by  the  Commonwealth. 

The  defendant  then  ofliored  to  prove  by  Prof.  Hugo  I 


Blanck  that  he  saw  manufactured  the  article  sold  to 
the  prosecuting  witness ;  that  It  was  made  from  pure 
animal  fats;  that  the  process  of  manufacture  was 
clean  and  wholesome,  the  article  containing  the  same 
elements  as  dairy  butter,  the  only  difference  between 
them  being  that  the  manufactured  article  contained 
a  smaller  proportion  of  the  fatty  substance  known  as 
butterlne ;  that  this  butterlne  existed  In  dairy  butter 
in  the  proportion  of  from  three  to  seven  per  cent,  and 
In  the  manufactured  article  in  a  smaller  proportion, 
and  was  Increased  In  the  latter  by  the  introduction  of 
milk  and  cream ;  that  this  having  been  done,  the  arti- 
cle contained  all  the  elements  of  butter  produced 
from  pure  unadulterated  milk  or  cream  from  the  same 
except  that  the  percentage  of  butterlne  was  slightly 
smaller;  that  the  only  effect  of  butterlne  was  to  give 
flavor  to  the  butler  and  that  it  had  nothing  to  do  with 
its  wbolesomeness;  that  the  oleaginous  substances  In 
the  manufactured  article  were  substantially  Identical 
with  those  produced  from  milk  or  cream ;  and  that 
the  article  sold  to  the  prosecuting  witness  was  a 
wholesome  and  nutritious  article  of  food  In  all  re- 
spects as  wholesome  as  butter  produced  from  pure  un- 
adulterated milk  or  cream  from  unadulterated  milk. 

The  defendant  also  offered  to  prove  that  he  was  en- 
gaged in  the  grocery  and  provision  bnsiness  In  the  city 
of  Harrisburg,  and  that  the  article  sold  by  him  was 
part  of  a  large  and  valuable  quantity  manufactured 
prior  to  the  21st  of  May,  1885,  in  accordance  with  the 
laws  of  this  Common w^th  relating  to  the  manufac- 
ture and  sale  of  said  article,  and  so  sold  by  him ;  that 
for  the  purpose  of  prosecuting  that  business  large  in- 
vestments were  made  by  him  in  the  purchase  of  suit- 
able real  estate,  in  the  erection  of  proper  buildings, 
and  In  the  f>urchase  of  the  necessary  machinery  and 
ingredients;  that  in  his  traffic  In  said  article  he  made 
large  profits;  and  If  prevented  from  continuing  it,  the 
value  of  his  property  employed  therein  would  be  en- 
tirely lost,  and  he  be  deprived  of  the  means  of  liveli- 
hood. 

To  each  offer  the  Commonwealth  objected  upon  the 
ground  that  the  evidence  proposed  to  be  introduced 
was  immaterial  and  Irrelevant. 

The  purpose  of  these  offers  of  proof  was  avowed  to 
be:  (1)  To  show  that  the  article  sold  was  anew  inven- 
tion, not  an  adulteration  of  dairy  products  nor  Injuri- 
ous to  the  public  health,  but  wholesome  and  nutri- 
tious as  an  article  of  food,  and  that  its  manufacture 
and  sale  were  in  conformity  to  the  acts  of  May  22, 
1878,  and  May  24,  1888.  (2)  To  show  that  the  statute 
upon  which  the  prosecution  was  founded  was  uncon- 
stitutional, as  not  a  lawful  exercise  of  police  power, 
and  also  because  it  deprived  the  defendant  of  the  law- 
ful use  **of  his  property,  liberty  and  faculties,  and  de- 
stroys his  property  without  making  compensation." 

The  court  sustained  the  objection  to  each  offlar  and 
excluded  the  evidence.  An  exception  to  that  ruling 
was  duly  taken  by  the  defendant. 

A  verdict  of  guilty  having  been  returned,  and  mo* 
tlons  in  arrest  of  judgment  and  for  a  new  trial  having 
been  overruled,  the  defendant  was  adjudged  to  pay  a 
fine  of  one  hundred  dollars  and  costs  of  prosecution, 
or  give  ball  to  pay  the  same  in  ten  days,  and  be  in  cus- 
tody until  the  judgment  was  performed.  That  judg- 
nent  was  affirmed  by  the  Supreme  Court  of  the  State. 
114  Penn.  St.  266. 

This  case.  In  its  Important  aspects,  is  governed  by 
the  principles  announced  In  MiigUr  v.  KansM,  128  U. 
S.628. 

It  Is  Immaterial  to  Inquire  whether  the  act  with 
which  the  defendant  is  charged  were  authorlied  by 
the  statute  of  May  22, 1878,  or  by  that  of  May  24, 1883. 
The  present  prosecution  is  founded  upon  the  statute 
of  May  21, 1886;  and  if  that  statute  be  not  in  conflict 
with  the  Constitution  of  the  United  States,  the  judg- 
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meat  of  fche  Sapreme  Court  of  PennBylvania  must  be 
aflOrmed. 

It  is  contended  that  the  last  itatnte  is  void  In  that 
It  deprives  all  coming  within  its  provisions  of  rights  of 
liberty  and  property  without  due  process  of  law,  and 
denies  to  them  the  equal  protection  of  the  laws; 
rights  which  are  secured  by  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  Sta^s. 

It  is  scarcely  necessary  to  say  that  if  this  statute  is 
a  legitimate  exercise  of  the  police  power  of  the  State 
for  the  protection  of  the  health  of  the  people,  and  for 
the  prevention  of  fraud,  it  is  not  inconsistent  with 
that  amendment;  for  it  is  the  settled  doctrine  of  this 
court  that  as  government  is  organized  for  the  purpose, 
among  others,  of  preserving  the  public  health  and  the 
public  morals,  it  cannot  divest  itself  of  the  power  to 
provide  for  those  objects ;  and  that  the  Fourteenth 
Amendment  was  not  designed  to  interfere  with  the 
exercise  of  that  power  by  the  States.  Mugler  v.  Kan- 
sas, 123  U.  8.  668;  Butchers*  Uniofi  Co,  v.  Crescent  City 
Co.,  Ul  id.  746,  751;  Barhier  v.  Connolly,  118  id.  27; 
Yick  Wo  V.  Hopkins,  118  id.  856. 

The  question  therefore  is  whether  the  prohibition 
of  the  manufacture  out  of  oleaginous  substances,  or 
out  of  any  compound  thereof  other  than  that  pro- 
duced from  unadulterated  milk  or  cream  from  un- 
adulterated milk,  of  an  article  designed  to  take  the 
place  of  butter  or  cheese  produced  from  pure  unadul- 
terated milk  or  cream  from  unadulterated  milk,  or  the 
prohibition  upon  the  manufacture  of  any  imitation  or 
adulterated  butter  or  cheese,  or  upon  the  selling  or 
offering  for  sale,  or  having  in  possession  with  intent 
to  sell,  the  same,  as  an  article  of  food,  is  a  lawful  ex- 
ercise by  the  State  of  the  power  to  protect,  by  police 
regulations,  the  public  health. 

The  main  proposition  advanced.by  the  defendant  is 
that  his  enjoyment  upon  terms  of  equality  with  all 
all  others  In  similar  circumstances  of  the  privilege  of 
pursuing  an  ordinary  calling  or  trade,  and  of  acquir- 
ing, holding  and  selling  property,  is  an  essential  part 
of  his  rights  of  liberty  and  property,  as  guaranteed  by 
the  Fourteenth  Amendment.  The  court  assents  to 
this  general  proposition  as  embodying  a  sound  princi- 
ple of  constitutional  law.  But  It  cannot  adjudge  that 
the  defendant's  rights  of  liberty  and  property,  as  thus 
defined,  have  been  infringed  by  the  statute  of  Penn- 
sylvania, without  holding,  that  although  it  may  have 
been  enacted  in  good  faith  for  the  objects  expressed 
in  its  title,  namely,  to  protect  the  public  health  and 
to  prevent  the  adulteration  of  daiiy  products  and 
fraud  In  the  sale  thereof.  It  has  in  fact  no  real  or  sub- 
stantial relation  to  those  objects.  Mugler  v.  Kansas, 
128  U.  S.  623,  661.  The  court  is  unable  to  afiirm  that 
this  legislation  has  no  real  or  substantial  relation  to 
such  objects. 

It  will  be  observed  that  the  offer  In  the  court  below 
was  CO  show  by  proof  that  the  particular  articles  the 
defendant  sold,  and  those  in  his  possession  for  sale,  in 
violation  of  the  statute,  were  In  fact  wholesome  or 
nutritions  articles  of  food.  It  Is  entirely  consistent 
with  that  offer  that  many,  indeed  that  most  kinds  of 
oleomargarine  butter  in  the  market  contain  ingredi- 
ents that  are  or  may  become  Injurious  to  health.  The 
court  cannot  say,  from  any  thing  of  which  it  may  take 
judicial  cognizance,  that  such  is  not  the  fact.  Under 
the  circumstances  disclosed  in  the  record,  and  in  obe- 
dience to  settled  rules  of  constitutional  construction, 
it  must  be  assumed  that  such  is  the  fact.  **  Every 
possible  presumption,**  Chief  Justice  Waite  said, 
speaking  for  the  court  in  SirUHng  Fund  cases,  99  U.  S. 
718,  *M8  in  favor  of  the  validity  of  a  statute,  and  this 
continues  until  the  contrary  is  shown  beyond  a  ra- 
tional doubt.  One  branch  of  the  government  cannot 
encroach  on  the  domain  of  another  without  danger. 
The  safety  of  our  institut^ns  depends  in  no  small  de- 


gree on  a  strict  observance  of  this  salutary  rule.**  See 
also  Fletcher  v.  Peck,  6  Cranch,  128;  Dartmoulh  CoU 
Uger.  Woodward,  i  Wheat.  518,  625;  Livingtton  v 
Darlington,  101  U.  6.  401. 

Whether  the  manufacture  of  oleomargarine  or  imi- 
tation butter,  of  the  kind  described  in  the  statute,  la 
or  may  be  conducted  In  such  a  way ,  or  with  such  skill 
and  secrecy  as  to  baffle  ordinary  inspection,  or 
whether  it  involves  such  danger  to  the  public*  health 
as  to  require,  for  the  protection  of  the  people,  the  en- 
tire suppression  of  the  business,  rather  than  its  regu- 
lation in  such  manner  as  to  permit  the  manufacture 
and  sale  of  articles  of  that  class  that  do  not  contain 
noxious  ingredients,  are  questions  of  fact  and  of  pub- 
lic policy  which  belong  to  the  legislative  department 
to  determine.  And  as  it  does  not  appear  upon  the 
face  of  the  statute,  or  from  any  facts  of  which  the 
court  must  take  judicial  cognizance,  that  it  infringea 
rights  secured  by  the  fundamental  law,  the  legislative 
determination  of  those  questions  is  conclusive  upon 
the  courts.  It  is  not  a  part  of  their  functions  to  con- 
duct investigations  of  facts  entering  into  questions  of 
public  policy  mei:ely,  and  to  sustain  or  frustrate  the 
legislative  will,  embodied  In  statutes,  as  they  may 
happen  to  approve  or  disapprove  its  determination  of 
such  questions.  The  power  which  the  Legislature  has 
to  promote  the  general  welfare  is  very  great,  and  the 
discretion  which  that  department  of  the  government 
has,  in  the  employment  of  means  to  that  end.  Is  very 
large.  While  both  its  power  and  its  discretion  must 
be  so  exercised  as  not  to  impair  the  fundamental 
rights  of  life,  liberty  and  property;  and  while  accord- 
ing to  the  principles  upon  which  our  institutions  rest. 
**  the  very  idea  that  one  man  may  be  compelled  to  hold 
his  life  or  the  means  of  living,  or  any  material  right 
essential  to  the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  In  any  country  where 
freedom  prevails,  as  being  the  essence  of  slavery  it- 
self;** yet  *Mn  many  cases  of  mere  administration 
the  responsibility  is  purely  political,  no  appeal  lying 
except  to  the  ultimate  tribunal  of  the  public  judg- 
ment, exercised  either  in  the  pressure  of  public  opin- 
ion or  by  means  of  the  suffirage.**  Yick  Wo  v.  Hop- 
kins,  118  U.  8.  370.  The  case  before  us  belongs  to  the 
latter  class.  The  Legislature  of  Pennsylvania,  upon  the 
fullest  investigation,  as  we  must  conclusively  presume, 
and  upon  reasonable  grounds,  as  must  be  assumed 
from  the  record,  has  determined  that  the  prohibition 
of  the  sale,  or  offering  for  sale,  or  having  In  possession 
to  sell,  for  purposes  of  food,  of  any  article  manufac- 
tured out  of  oleaginous  substances  or  compounds 
other  than  those  produced  from  unadulterated  milk 
or  cream  from  unadulterated  milk,  to  take  the  place 
of  butter  produced  from  unadulterated  milk  or  cream 
from  unadulterated  milk,  will  promote  the  publio 
health  and  prevent  frauds  In  the  sale  of  such  articles. 
If  all  that  can  be  said  of  this  legislation  is  that  it  Is 
unwise  or  unnecessarily  oppressive  to  those  manufac- 
turing or  selling  wholesome  oleomargarine  as  an  arti- 
cle of  food,  their  appeal  must  be  to  the  Legislature  or 
to  the  ballot-box,  not  to  the  judiciary.  The  latter  can- 
not interfere  without  usurping  powers  committed  to 
another  department  of  government. 

It  is  argued  in  behalf  of  the  defendant  that  if  the 
statute  in  question  is  sustained  as  a  valid  exercise  of 
legislative  power,  then  nothing  stands  In  the  way  of 
the  destruction  by  the  legislative  department  of  the 
constitutional  guarantees  of  lit>erty  and  property. 
But  the  possibility  of  the  abuse  of  legislative  power 
does  not  disprove  its  existence.  The  possibility  exists 
even  in  reference  to  powers  that  are  conceded  to  ex- 
ist. Besides  the  judiciary  department  Is  bound  not  to 
give  effect  to  statutory  enactments  that  are  plainly 
forbidden  by  the  Constitution.  This  duty,  the  court 
has  said,  is  always  one  of  extreme  delicacy ;  for  apart 
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from  the  neoessity  of  avoiding  oonfllots  between  co- 
ordinate branohet  of  the  government,  whether  State 
or  national,  it  is  often  dilBoalt  to  determine  whether 
BQOh  enactments  are  within  the  powers  granted  to  or 
possessed  bj  the  Legislature.  Nevertheless,  if  the  iu- 
compatibilitj  of  the  Constitution  and  the  statute  is 
clear  or  palpable,  the  courts  must  give  effect  to  the 
former.  And  such  would  be  the  duty  of  the  court  if 
the  State  Legislature,  under  the  pretense  of  guarding 
the  public  health,  the  public  morals,  or  the  public 
safety,  should  invade  the  rights  of  life,  liberty  or 
property,  or  other  rights,  secured  by  the  supreme  law 
of  the  land. 

The  objection  that  the  statute  is  repugnant  to  the 
clause  of  the  Fourteenth  Amendment  forbidding  the 
denial  by  the  State  to  any  person  within  its  Jurisdic- 
tion of  the  equal  protection  of  the  laws  is  untenable. 
The  statute  places  under  the  same  restrictions,  and 
subjects  to  like  penalties  and  burdens  all  who  manu- 
facture or  sell,  or  offer  for  sale,  or  keep  in  possession 
to  sell,  the  articles  embraced  by  its  prohibitions;  thus 
recognizing  and  preserving  the  principle  of  equality 
among  those  engaged  in  the  same  business.  Barbier 
V.  Connolly,  117  U.  8. ;  Soon  Hing  v.  Crowley,  id.  703; 
MiMMOuri  Pacifio  Railway  Co.  v.  Humes,  115  id.  619. 

It  if  also  contended  that  the  act  of  May  21, 1885,  is 
in  conflict  with  the  Fourteenth  Amendment  in  that  it 
deprives  the  defendant  of  his  property  without  that 
compensation  required  by  law.  This  contention  is 
without  merit,  as  was  held  in  Mugler  v.  Kansas. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is 
no  error  in  the  judgment,  and  it  is  therefore  affirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRA  CT. 

APPEAIi— KBVWW— OKDKR  DENYING  MOTION  FOR 
REAROUMENT  OF  APPEAL— WHO  MAT  APPEAIi— MO- 
TION TO  DISMISS  FOR  FRivoiiOUSNES8.^1)  An  order 
denying  a  motion  for  a  reargnment  of  an  appeal  is  not 
reviewable,  the  number  of  arguments  which  an  appeal 
is  entitled  to  being  in  the  discretion  of  the  court 
where  the  appeal  is  pending.  (2)  Where  an  order  of 
court,  modifying  a  previous  order,  was  granted  on  the 
appellant's  own  motion,  the  appellant,  having  re- 
ceived the  rei!<*^  applied  for,  cannot  be  aggrieved  by 
it,  and  is  therefore  in  no  position  to  claim  the  right  of 
appeal.  (3)  A  motion  to  dismiss  an  appeal  from  a  final 
judgment  as  frivolous,  made  out  of  its  regular  order 
on  the  calendar,  involving  the  discussion  of  legal 
questions,  the  determination  of  which  depends  upon 
the  consideration  of  the  pleadings  and  proofs,  should 
be  denied,  as  against  the  rules  prescribed  for  the  or- 
derly disposition  of  causes  on  appeal.  March  6,  1888. 
Hooper  v.  Beecher.    Opinion  by  Gray,  J. 

Contract  — PERFORMANCE— PREVENTED  by  con- 
duct OF  DEFENDANT.— A  defendant  cannot  set  up  the 
non-performance  of  a  contract  as  a  defense  to  an  ac- 
tion on  an  accepted  order  wherein  defendant  bound 
himself  to  pay  a  certain  sum  upon  the  completion  of 
the  contract,  when  the  evidence  shows  that  the  per- 
formance of  the  contract  had  been  delayed  by  reason 
of  changes  made  at  the  request  of  defendant,  and  that 
plaintiff  had  offered  to  have  the  work  finished,  which 
offer  the  defendant  refused,  saying  he  would  complete 
the  work  himself  and  deduct  the  cost  of  the  same 
from  the  contract  price.  March  20, 1888.  Home  Bank 
V.  Drumooole,    Opinion  by  Earl,  J. 

Easements  —creation— grant— right  to  bring 
WATER  OVER  LANDS  OF  ANOTHER.— The  grant  in  fee  of 
the  right  to  bring  water  through  pipes  across  the  land 
of  one  for  the  benefit  of  another  is  a  grant  of  an  inter- 
est **  in  fee  "  within  the  meaning  of  3  Revised  Statutes 
of  New  York  (7th  ed.),  §  137,    providing   that  every 


grant  in  fee  shall  be  subscribed  and  sealed  by  the 
grantor  or  his  agent.  If  not  acknowledged  previous 
to  delivery,  its  execution  and  delivery  shall  be  attested ; 
or  if  not  so  attested,  it  shall  not  take  effect,  as  against  a 
purchaser  or  incumbrancer,  until  so  acknowledged. 
A  reference  to  other  provisions  of  the  statute  in  the 
same  chapter  with  that  referred  to  will  exhibit  the 
scope  and  meaning  of  the  terms  "  in  fee,  or  of  a  free- 
hold estate,"  as  used  in  the  section  quoted,  beyond  the 
possibility  of  misconception.  The  section  is  contained 
in  chapter  1,  page  2205,  Revised  Statutes  (3  Rev.  Stat., 
7th  ed.,  p.  2175),  entitled  *'  Of  the  Nature  and  Quali- 
ties of  Estates  in  Real  Property,  and  the  Alienation 
Thereof.*'  The  first,  second  and  fifth  sections  of  title 
2,  article  1,  of  this  chapter,  read  as  follows :  **  Section 
1.  Estates  in  lands  are  divided  into  estates  of  inherit- 
ance, estates  for  life,  estates  for  years  and  estates  at 
will  and  by  sufferance.  Section  2.  Every  estate  of  in- 
heritance, notwithstanding  the  abolition  of  tenures, 
shall  continue  to  be  termed  a  fee-simple,  or  fee,''  etc. 
'*  Section  5.  Estates  of  inheritance  and  for  life  shall 
continue  to  be  denominated  estates  of  freehold ;  es- 
tates for  years  shall  be  chattels  real;  and  estates  at 
will  or  by  sufferance  shall  be  chattel  interests."  It  is 
further  provided  that  the  terms  *'real  estate"  and 
**  lands  "  as  used  in  this  chapter,  shall  be  construed  as 
co-extensive  in  meaning  with  '*  lands,  tenements  and 
hereditaments."  Section  10,  tit.  5,  chap.  1,  3  Rev. 
Stat.  (7th  ed.),  p.  2205.  It  is  quite  obvious  from  the 
plain  reading  of  the  statute  that  hereditaments  are  in- 
cluded in  the  terms  ''  estates  of  inheritance,"  and  that 
such  estates  may  be  held  in  fee,  and  are  capable  of 
having  the  same  interest  and  estate  created  with  re- 
spect to  them  as  Inay  or  can  pertain  to  any  real  estate- 
They  are  created,  granted,  assigned,  extinguished  and 
inherited  in  the  same  manner  and  by  the  same  forms 
as  other  real  property,  and  are  distinguished  there- 
from mainly  by  the  fact  that  they  are  incorporeal,  in- 
stead of  being  corporeal,  property.  Thus  it  is  said  by 
elementary  writers  that  the  word  *'  hereditaments  "  is 
more  extensive  in  its  signification  than  land  or  tene- 
ments, and  signifies  any  thing  capable  of  being  in- 
herited, and  as  applied  to  realty,  is  divided  into  cor- 
poreal and  incorporeal.  Bouv.  Inst.,  $$  1605, 1596.  In- 
corporeal real  property  is  defined  to  be  a  right  issuing 
out  of  or  annexed  to  a  thing  corporeal,  and  consists  of 
the  right  to  have  some  part  only  of  the  produce  or 
benefit  of  the  corporeal  property,  or  to  exercise  a  right 
or  have  an  easement  or  privilege  or  advantage  over  or 
out  of  it.  Id.,  S  1587.  The  principal  requisites  of  ease- 
ments are  that  they  be  imposed  upon  corporeal  real 
property ;  that  they  be  for  the  benefit  or  corporeal 
real  property ;  and  that  there  be  two  distinct  estates 
—  the  dominant  and  the  servient.  Id.,  $  1602.  The 
right  of  drainage  or  jus  a^ceductus  is  said  to  be  an 
easement  which  gives  the  owner  of  land  the  right  to 
bring  down  water  through  or  from  the  land  of  another, 
either  from  its  source  or  from  any  other  place.  Id., 
$  1625.  This  right  cannot  exist  independent  of  its  con- 
nection with  another  tenement,  and  therefore  cannot 
be  aliened  or  eonveyed,  except  by  a  conveyance  as  an 
appurtenance  of  the  dominant  estate.  It  can  be  cre- 
ated only  by  grant  or  prescription,  and  partakes  in 
this  as  well  as  other  respects  of  the  oharaoteristios  of 
real  estate.  Id.,  §  1625;  Cronkhite  v.  Cronkhite,  94 
N.  Y.  823;  Add.  Torts,  130;  3Rev.  Stat.  (7th  ed.),  2826. 
It  can  be  inherited,  and  is  therefore  classified  by  all 
elementary  writers  as  an  hereditament.  Its  owner  has 
neither  the  general  property  in  nor  seizure  of  the  ser- 
vient estate,  but  by  holding  a  fee  in  the  estate  to 
which  such  easement  is*appurtenant  he  has  an  estate 
of  inheritance  In  the  easement.  Washb.  Easem.  (3d 
ed.),  15.  An  easement  in  the  strict  sense  of  the  word 
"  is  a  liberty,  privilege  or  advantage  in  land,  without 
profit  existing  distinct  from  an  ownership  of  the  soil;'* 
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and  therefore  rigtits  to  eater  upon  the  lauds  of  another 
for  the  purpose  of  growiufc  crops  or  cutting  grass, 
wood  or  timber,  or  to  derive  a  profit  ttom  the  product 
of  the  laud,  or  as  it  is  called,  **  the  right  of  profit  a 
prendre,"  are  not  considered  easements  in  the  strict 
sense  of  the  term,  although  they  are  generally  treated 
under  the  same  heads  and  governed  by  the  same  rules. 
Post  V.  Pearsall,  22  Wend.  432;  Huntington  v.  Asher, 
96  N.  Y.  e04;  Bouv.  Inst.,  %  1626.  It  is  however  quite 
unnecessary  to  enter  into  a  consideration  of  the  vari- 
ous kinds  of  easements  and  the  distinctions  existing 
between  them,  for  whatever  these  may  be,  they  are 
all  alike  when  attached  to  a  dominant  estate  classified 
by  elementaiT  writers  as  *' incorporeal  heredita- 
ments," and  described  with  the  estate  to  which  they 
ere  attached  as  "  land."  and  by  the  express  terms  of 
the  statute  may  be  held  and  enjoyed  in  fee  and  are 
freehold  estates.  Pitkin  v.  Railroad  Co.,  2  Barb.  Ch. 
230;  Wash.  Easem.  3-U;  Senhouse  v.  Christian,  1 
Term  B.  660;  Post  v.  Pearsall,  22  Wend.  425;  Child  v. 
Chappeil,  9  N.  Y.  254.  The  respondent  seems  to  con- 
cede that  the  right  of  profit  a  prendre  requires  a  con* 
veyanoe  attended  by  the  same  formalities  as  are  pre- 
scribed by  the  section  in  question,  and  we  are  of  the 
opinion  that  such  a  right  is  not  distinguishable  from 
that  of  easements  generally.  Huntington  v.  Asher, 
9upra,  Washburn,  in  discussing  the  distinction  be* 
tween  an  easement  aud  a  license,  says  that  '*  an  ease* 
ment  always  implies  an  interest  in  the  land  in  or  over 
which  it  is  to  be  enjoyed.  A  license  carries  no  such 
interest.  The  interest  of  an  easement  |may  ^  a  free- 
hold or  a  chattel  one,  according  to  its  duration. 
*  *  *  An  easement  must  be  an  interest  in  or  over 
the  soil.  It  lies  not  in  livery,  but  in  grant ;  and  a  fiee- 
hold  interest  in  it  cannot  be  created  or  passed  other- 
wise than  by  deed.''  Wash.  Easem.  6,  7.  And  further, 
he  says :  **  The  ownership  of  an  easement,  and  that  of 
the  fee  in  the  same  estate,  are  in  different  persons; 
nor  does  the  interest  of  the  one  aflSect  that  of  the 
other  so  but  that  each  may  have  his  proper  remedy  for 
an  injury  to  his  right  independent  of  the  other.'*  It 
seems  to  follow  necessarily,  from  the  authorities,  that 
an  easement  to  draw  water  through  pipes  over  the 
land  of  another  for  the  benefit  of  a  dominant  tene- 
ment is  an  interest  in  lands  existing  independent  of 
the  fee  of  the  land  over  which  it  is  exercised,  and  is 
an  estate  in  land  possessed  in  fee  by  the  owner  of  the 
dominant  estate.  It  is  an  incorporeal  hereditament 
consisting  of  an  estate  of  inheritance,  transferable  ac- 
cording to  the  statute  of  descents,  and  comes  directly 
within  the  meaning  of  the  terms  '*  fee  or  fk^ehold  es- 
tate," as  used  in  section  137.  That  it  was  the  inten- 
tion of  the  grantor  of  the  easement  in  question  to  con- 
vey a  fee  therein,  is  manifest  from  the  language  of  the 
instrument,  as  it  grants  and  conveys  the  interest  de- 
scribed to  the  grantee  and  "  his  heirs  and  assigns," 
and  is  made  obligatory  upon  the  grantor  and  *^  her 
heirs  and  assigns."  8  Rev.  Stat.  (7th  ed.),  p.  2205,  S  1, 
tit.  5.  We  are  therefore  of  the  opinion  that  the  ease- 
ment conveyed  was  an  estate  in  fee  and  required  for 
its  conveyance  a  deed  executed  in  the  manner  pre- 
scribed in  the  statute,  to  affect  the  right  of  a  subse- 
quent purchaser.  We  are  much  impressed  with  the 
apparent  equities  of  the  plaintiffs  claim,  in  view  of 
the  fact  that  the  subsequent  grantees  of  the  servient 
estate  took  title  with  notice  of  the  easement  claimed 
by  the  plaintiff,  but  we  see  no  way  of  escaping  the 
effect  of  the  plain  words  of  the  sUtute.  Feb.  28, 188& 
NeUia  v.  Monson.    Opinion  by  Ruger,  C.  J. 

EXBOUTOR  AND  ADMIKISTBATOR—SALES  OP  RBAIiTT 

— PABTHS— coNTiNOBirr  REifJliNDBR-MSN.— A  testa- 
tor devised  land  to  his  son  for  life,  and  at  his  decease 
to  his  children,  should  he  leave  any,  but  should  he 
leave  no  issue  or  descendant,  the  property  to  go  to  the 
testator's  nephews  and  nieces.    At  the  time  of  the  tes^ 


tator's  death  the  son  was  alive  aud  had  several  chil- 
dren living.  There  were  also  a  number  of  nephews 
aud  nieces  alive.  Held,  that  the  nephews  aud  nieces 
had  a  valid  contingent  remainder  in  the  land;  and 
that  an  order  of  sale  of  the  property  to  pay  testator's 
debts,  issued  without  citing  such  nephews  and  nieces 
to  appear  upon  the  hearing,  was  invalid.  It  was  said 
in  Monarque  v.  Monarque,  80  N.  Y.  325,  "that  unless 
the  contingent  interests  of  uuk>orn  issue  *  *  * 
have  been  in  some  way  barred,  the  title  of  a  purchaser 
in  ^  *  *  partition  proceedings "  would  be  imper- 
fect. It  is  further  said  that  **  a  judgment  and  sale  in 
partition  may  conclude  contingent  interests  of  p^*- 
sons  not  in  being;  but  this  is  only  in  cases  where  the 
judgment  provides  for  and  protects  such  interesta  by 
substituting  the  fund  derived  from  the  sale  of  the 
land  in  place  of  the  land,  and  preserving  it  to  the  ex- 
tent necessary  to  satisfy  such  interests  as  they  arise." 
If  such  proceedings  would  not  bar  contingent  inter- 
ests of  persons  unborn,  it  is  quite  apparent  that  the 
interests  of  living  remainder-men  cannot  be  barred, 
except  by  proceedings  to  which  they  are  parties. 
When  a  testator  devised  **  the  use  and  improvement " 
of  certain  real  estate  to  his  grandson,  with  power  to 
dispose  of  the  same  to  the  children  or  grandchildren 
of  the  devisee,  and  for  want  of  such  children  or  grand- 
children the  will  directed  that  the  estate  should  de- 
scend to  the  testator's  son  and  his  heirs,  it  was  held 
that  the  grandson  took  a  life-estate  and  not  a  fee-tail, 
with  remainder  in  fee  to  his  children  and  grandchil- 
dren, and  with  an  executory  limitation  over  to  the 
testator's  son,  in  case  the  grandson  should  leave  no 
child  or  grandchild  living  at  the  time  of  his  death.  It 
was  further  held  that  the  first-born  child  of  the  grand- 
son took  a  vested  remainder  in  fee,  subject  to  open 
and  let  in  after-born  children  or  grandchildren,  and 
subject  to  be  defeated  by  the  execution  of  the  power 
of  appointment  among  the  childreu  or  grandchildren 
giveu  by  the  will  to  the  testator's  grandson.  The 
grandson,  after  the  birth  of  five  children  to  him,  ^^ 
plied  to  chancery  for  authority  to  sell  the  estate  in  be- 
half of  the  children,  aud  a  sale  was  directed  accord- 
ingly, and  the  grandson  was  authorized  by  the  order 
to  convey  so  as  to  bind  all  the  interest  of  the  children 
bom  or  thereafter  to  be  bom,  as  well  as  the  con- 
tingent interest  of  the  testator's  son.  A  sale  and  con- 
veyance was  made  pursuant  to  the  order.  It  was  held 
that  the  purchaser  took  a  title  which  was  defective, 
for  the  reason  that  the  grandson  might  survive  his 
childreu  and  grandchildren,  in  which  event  the  limi- 
tation over  to  the  testator's  son  and  bis  heirs  would 
take  effect,  and  for  the  further  reason  that  the  grand- 
son, by  exercising  the  power  of  appointment,  might 
give  the  estate  to  grandchildren  who  were  not  parties 
to  the  proceeding.  Baker  v.  Lorillard,  4  K.  Y.  257. 
We  think  this  authority,  if  authorities  were  needed  on 
a  question  so  clear,  is  decisive  of  this  case,  and  that 
the  title  taken  by  the  defendant  on  the  surrogate's 
sale  was  fatally  defective.  March  20, 1888.  WiUon  v. 
White.    Opinion  by  Ruger,  C.  J. 

Injunction— TEMPORARY  —  appeal  —  review.— 
Where  the  force  and  effect  to  be  ascribed  to  certain 
allegations  in  a  complaint,  which  form  a  material  fact 
as  to  plaintiff's  right  to  relief,  are  seriously  questioned, 
the  court  will  not  review  an  order  granting  a  tempo- 
rary  injunction  based  on  such  complaint.  We  have 
repeatedly  held  that  the  granting,  continuing  or  dis- 
solving of  a  temporary  injunction  is  within  the  dis- 
cretion of  the  court  of  original  jurisdiction,  and  that 
its  determination  cannot  be  reviewed  here.  Pfohl  v. 
Sampson,  69  N.Y.  176;  Brown  v.  Cheese  Ass'n,  id. 
242;  Van  Dewater  v.  Kelsey,  1  Id.  533;  Paul  v.  Hun- 
ger, 47  id.  469;  People  v.  Schooumaker,  50  id.  493.  In 
the  case  however  of  McHenry  v.  Jewett,  90  N.  Y.  60, 
this  rule  was  so  far  departed  from  that  it  was  held 
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that  when  it  olearlj  appeared  from  the  complaint  that 
the  plaintiff  oould  not  in  any  point  of  view  be  entitled 
to  the  final  relief  of  injnnotlon  aa  demanded  therein, 
a  temporary  injunction  was  unauthorized,  and  this 
court  would  in  that  case  review  an  order  for  an  in- 
junction pendente  lite.  With  this  single  exception, 
the  decisions  in  this  court  have  been  uniform  to  the 
effect  that  it  will  not  review  orders  of  this  character. 
We  have  examined  with  some  care  the  complaint  in 
this  action,  and  are  not  prepared  to  saj,  as  matter  of 
law,  that  a  case  may  not  be  proved  under  its  allega- 
tions entitling  plaintiffs  to  some  portion  of  the  relief 
sought.  March  6, 1888.  Stras8er  v.  Moonelia,  Opin- 
ion by  Ruger,  C.  J. 

Lakdix>rd   and   tenant  —  lbass  —  deposit  fob 

PERFORMANCE       OP      COVENANT  —  FORFEITURE      BY 

BREACH— PLEADING. —Q)  A  deposit  made  by  a  tenant 
with  his  landlord  to  secure  the  performance  of  the 
conditions  of  the  lease  is  not  forfeited  by  a  breach,  by 
reason  of  which  the  tenant  was  dispossessed.  (2)  In 
an  action  by  a  tenant  against  his  landlord  to  recover 
money  deposited  as  security  for  payment  of  rent, 
sums  paid  by  the  landlord  for  repairs,  which  the  ten- 
ant covenanted  to  make,  to  be  available  in  defense, 
must  be  pleaded  as  a  counter-claim.  It  is  not  suffi- 
cient to  claim  to  reduce  plaintilfs  cause  of  action  to 
the  extent  of  the  amount  expended.  March  6,  1888. 
ScoU  v.  MonteUa.    Opinion  per  Curiarn, 

Municipal  corporations— deiective  streets- 
ice  ov  sidewalk.— When  a  sidewalk  of  a  city  has 
been  regularly  cleared  of  snow  within  a  reasonable 
time  after  it  has  fallen,  but  the  successive  thawing 
and  freezing,  varied  occasionally  by  rain,  has  kept  the 
surface  of  the  sidewalk  generally  coated  with  ice  from 
the  action  of  natural  causes  and  the  rigor  of  the  cli- 
mate, and  a  person  is  injured  by  slipping  and 
falling  upon  such  walk,  the  city  is  not  liable,  even  if 
the  ice  upon  which  plaintiff  slipped  was  formed  by 
water  dripping  from  a  roof.  The  general  facts  of  this 
case  bring  it  within  the  doctrine  of  Taylor  v.  City  of 
Yonkers,  105  N.  Y.  202.  Of  course,  in  a  severe  and 
long-continued  frost,  eave-troughs  will  fill  with  ice 
and  conductors  freeze,  and  with  a  thaw  or  a  rain, 
icicles  will  form  and  water  drip  to  the  sidewalk  and 
freeze.  The  city  is  not  responsible  for  the  construc- 
tion or  sufficiency  of  the  eaves  upon  the  property  of 
individuals.  It  is  not  bound  to  repair  them  if  out  of 
order,  and  has  no  authority  to  directly  interfere  with 
their  construction.  No  possible  vigilance  or  care  in  a 
large  city,  and  in  our  climate  would  avail  to  prevent 
such  results.  The  common  good  and  general  con- 
venience sometimes  brings  with  it  a  trace  of  seeming 
hardship  to  individuals.  The  duty  of  the  munici- 
pality is  to  keep  the  sidewalks  reasonably  dean  and 
safe.  Snow  can  be  removed  without  serious  difficulty, 
and  where  a  village  permitted  it  to  accumulate  on  the 
walk  from  the  slide  of  an  adjoining  roof  until  it  forms 
a  positive  and  dangerous  obstruction  to  trarel,  we 
held  in  the  first  of  the  cases  above  cited  that  the  city 
was  liable ;  not  however  because  the  snow  fell  from  an 
ill  contrived  roof,  but  because  having  fallen  and  im- 
peded passage,  the  corporation  did  not  cause  its  ^re- 
moval. But  ice  from  the  drip  of  a  roof  is  a  difllerent 
matter.  In  severe  winters  it  is  difficult  to  remove  it. 
Unreasonable,  persistent  and  extraordinary  diligence 
during  the  prevalence  of  freezing  weather  would  alone 
be  adequate  to  the  emergency.  Must  the  city  every 
day  chop  it  off  wherever,  through  miles  of  streets,  the 
difficulty  occurs?  Is  that  a  reasonable  requirement? 
The  plaintiff's  case  however  failed  at  another  point. 
This  sidewalk  through  its  whole  extent  for  weeks  be- 
fore the  accident  was  coated  with  ice  formed  from 
natural  causes,  and  which  the  city  could  not  reason- 
ably be  required  to  remove,  and  was  not  required  to 


remove.  The  accident  occurred  on  the  22d  day  of 
January,  when  the  thermometer  in  the  morning  stood 
at  20  above  zero,  at  midday  27  above,  and  in  the  even- 
ing at  19  above.  The  day  before  snow  fell  in  the  morn- 
ing, turned  into  rain  at  8:30  P.  M.,  and  stopped  at  5 
p.  m.  The  snow-fall  was  4  inches,  and  the  melted 
snow  and  rain-fall  combined  was  .25  inch.  The  freez- 
ing of  the  night  and  the  next  day  could  not  have 
failed  to  form  a  new  coating  of  ice,  and  if,  on  the 
morning  of  the  21st,  the  walk  had  been  utterly  free 
from  snow  and  ice,  the  latter  would  have  formed  and 
made  the  whole  walk  slippery.  Doubtless  the  new  ice 
came  upon  the  old  ice,  and  possibly  some  addition 
was  made  to  that  from  the  drip* of  the  eaves;  but  it 
cannot  be  said  upon  the  evidence  produced  that  the 
plaintiff  would  not  probably  have  fallen  if  not  a  drop 
of  water  had  come  from  the  eaves,  or  that  the  freezing 
of  that  drip  was  the  proximate  cause  of  her  falL 
Abundant  reason  and  explanation  existed  in  the  con- 
ceded operation  of  natural  causes,  and  the  jury,  as  we 
have  heretofore  said,  were  not  at  liberty  to  guess  at  or 
•peculate  upon  a  possible  ground  of  action  against  the 
city.  We  do  not  know,  and  it  is  not  possible  to  say 
from  the  proof,  that  plaintiff  slipped  upon  ice  formed 
from  the  drip  of  the  eaves.  Ice  was  all  over  the  side- 
walks from  natural  causes,  and  where  no  such  drip 
existed.  That  ice  the  city,  as  we  have  held,  was  not 
bound  to  remove.  Are  we  nevertheless  to  say  that  it 
was  required  to  remove  a  new  coating  formed  from 
the  freeiiog  of  the  drip,  and  was  negligent  for  not 
doing  so?  The  plain  truth  of  the  case,  when  divested 
of  all  artificial  reasoning,  is  that  a  natural  cause  of 
the  accident  existed  for  which  the  city  was  not  re- 
sponsible, and  a  possible  concurrent  cause  from  drip- 
ping eaves  may  have  joined  in  making  the  ice,  but 
cannot  be  said  to  have  itself  caused  the  injury.  If  it 
did,  the  city  was  no  more  bound  to  remove  that  new 
coating  than  the  layers  beneath.  The  motion  for  a 
nonsuit  should  have  been  granted.  March  6,  1888. 
Kaveny  v.  City  of  Troy,    Opinion  by  Finch,  J. 

defective  streets  — ice   on   sidewalk.— 

A  city  is  not  liable  to  a  traveller  for  injuries  occa- 
sioned by  the  slippery  condition  of  a  sidewalk,  when 
that  condition  is  shown  to  be  produced  merely  by 
smooth  ice  of  recent  formation.  That  this  city  may 
be  liable  to  a  traveller  for  injuries  occasioned  by  side- 
walks unsafe  in  consequence  of  an  accumulation  of 
toe,  is  not  to  be  questioned.  Todd's  case,  61 N.  Y.  506. 
But  here  there  was  no  accumulation,  and  it  can 
scarcely  be  said  there  was  uneveness  at  the  place  of 
the  accident.  On  the  contrary  the  ice  was  all  in  one 
sheet, '*  just  alike,'' and  of  recent  formation.  Three 
days  before  the  sidewalk  "was  all  right.*'  It  had 
been  thawing  the  day  before  and  the  day  before  that. 
The  sidewalk  Itself  was  in  good  order.  A  city  is  not 
bound  to  keep  Its  sidewalks  absolutely  free  from  ice, 
and  we  think  the  learned  trial  judge  erred  In  submit- 
ting the  case  to  the  jury  as  one  in  which  they  might 
find  that  It  had  been  guilty  of  some  neglect  of  duty  in 
regard  to  it.  There  was  no  ground  for  such  specula- 
tion. It  does  not  appear  that  ordinary  care  had  not 
been  exercised  to  keep  the  walk  safe  for  use  In  the 
usual  mode  by  travellers,  nor  that  it  was  not  so.  We 
are  unable  to  find  any  evidence  that  its  condition  was 
such  as  should  have  been  noticed  by  the  officers  of  the 
city  or  its  police,  and  there  is  no  suggestion  from  auy 
quarter  that  their  attention  had  been  called  to  it.  The 
situation  was  one  common  to  all  cities  in  a  northern 
climate  and  to  all  sidewalks  in  such  cities— a  sidewalk 
difficult,  it  mf^  be,  of  passage,  but  if  so,  from  the  or- 
dinary action  of  the  elements  only,  and  from  a  forma- 
tion of  Ice,  which  no  body  of  men  are  competent  to 
prevent,  nor  uuder  any  ordinary  circumstances  to  re- 
move.   Something  more   than  a  slippery   sidewalk 
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mast  be  shown  to  enable  one  BufTeriufir  from  it  to  oast 
the  burden  of  compensation  upon  the  city.  Nothing 
more  appears  here,  and  we  think  the  motion  of  the 
defendant  for  a  dismissal  of  the  complaint  should  have 
been  granted.  March  6, 1888.  Kinney  ▼.  City  of  Troy. 
Opinion  by  Danforth,  J. 

Practice— EQUiTT— SUBMISSION  or  isstte  to  jury 

—WAIVER  op  objections— motion  POB  NEW  TRIAIi— 
assignment  FOR  BENEFIT  OF  CREDITORS— FRAUI>— 
EVIDENCE— VALIDITY  OF  DEBT— JUDGMENT  AS  EVI- 
DENCE.—In  an  equitable  action  where  under  the 
the  Code  of  Civil  Procedure  of  New  York,  §§  971,  972, 
a  question  of  fact  is  submitted  by  the  court  to  a  jury, 
the  findings  by  the  jury  may  be  adopted  as  the  facts 
of  the  case,  or  modified  or  rejected,  without  prejudice 
to  the  rights  of  the  parties ;  the  mode  of  trial  being 
within  the  control  of  the  court,  and  a  jury  trial  not 
being  a  matter  of  right  in  such  cases.  (2)  Where  a 
jury  in  an  equitable  action,  the  issues  being  that  an 
assignment  was  made  to  hinder  and  defraud  credit- 
ors, that  certain  debts  were  fictitious,  and  that  prop- 
erty had  been  concealed,  in  answer  to  a  question  sub- 
mitted to  them,  under  the  Code  of  Civil  Procedure  of 
New  York,  §S  971,  973,  find  that  the  assignment  was 
not  made  to  hinder  and  defraud  creditors,  the  proofs 
being  before  the  court  upon  which  it  can  supplement 
the  jury's  finding,  involving  the  determination  of  the 
other  issues,  the  court  may,  there  being  no  further 
facts  to  be  tried,  under  the  Code  of  Civil  Procedure  of 
New  York,  §  122^,  confirm  the  verdict  and  make  its 
findings  covering  all  the  issues,  upon  which  judgment 
may  l>e  entered ;  and  a  failure  to  offer  further  evi- 
dence, or  request  a  further  trial,  without  a  suggestion 
against  the  mode  of  trial,  constitutes  a  waiver  of  any 
objection  to  the  jurisdiction  of  the  court  in  making 
its  findings  without  trying  aU  the  issues,  while  a  mo- 
tion for  a  new  trial  is  equivalent  to  an  admission  that 
all  the  issues  have  been  tried.  (3)  Where  the  proof 
relied  on  to  show  a  fraudulent  concealment  of  prop- 
erty by  an  assignor  for  the  benefit  of  creditors  is  the 
suppression  of  an  outstanding  insurance  policy,  on 
which  money  was  afterward  collected,  the  testimony 
of  the  assignor  that  the  company  being  insolvent,  he 
had  not  supposed  the  policy  was  of  any  value,  and  had 
not  thought  of  it  since  he  placed  it  in  the  hands  of  a 
collector,  some  years  l>ef ore,  is  suiBcient  evidence  for 
the  court  or  jury  to  say  whether  it  did  or  did  not  ex- 
onerate him  from  the  charge.  (4)  Where  an  assignor 
for  the  benefit  of  creditors  explains  his  omission  to  re- 
fer to  certain  debts,  in  a  previous  examination  as 
surety  on  a  bond,  by  saying  that  the  examination  was 
a  hurried  one,  and  that  he  supposed  he  was  testifying 
only  as  to  a  part  of  his  property  and  the  debts  upon 
it,  and  there  was  evidence  of  the  contracting  of  the 
debts  and  that  they  were  genuine,  the  testimony  jus- 
tifies the  jury  and  court  in  finding  that  these  debts 
were  not  fictitious.  (5)  A  judgment  recovered  after 
an  assignment  for  the  benefit  of  creditors  is  admissi- 
ble as  proof  of  the  validity  of  the  debt  mentioned  in 
the  assignment,  the  genuineness  of  the  judgment  and 
the  hofia  fides  of  the  debt  being  open  to  contest;  and 
the  admission  of  such  judgment  cannot  be  objected 
to,  on  appeal,  by  the  party  who  offered  it  in  evidence. 
March  13, 18^.    Acker  v.  Leland,  Opinion  by  Gray,  J. 

RAIIiROADS  —  STREET  —  INJURIES  TO  PERSONS  ON 
TRACK— CONTRIBUTORY  NBGLIGENCB.— Plaintiff  Wlth 

his  companion,  who  was  driving,  was  passing  along  a 
wide  avenue  about  midnight.  From  the  center  of 
the  avenue  were  two  railroad  tracks:  on  each 
side  a  dirt  road.  Plaintiff  and  his  companion 
rode  on  the  right-hand  railroad  track  until  they 
thought  they  heard  a  loaded  wagon  coming  on 
the  same  track,  when  they  pulled  over  on  the  left- 
hand  track,  plaintiff  making  no  objectipns.  After  they 


had  gone  from  100  to  150  feet  they  met  a  dummy  en- 
gine, which  plaintiff  first  heard  when  about  seventy- 
five  feet  distant,  but  did  not  see  the  bead-light  until  it 
was  about  fifty  feet  away.  Plaintiff  did  nothing  after 
he  saw  it  except  to  call  to  the  engineer  to  stop.  No 
whistle  was  blown  nor  bell  rung.  Plaintiff  testified 
that  he  expected  to  meet  the  engine  about  where  he 
did.  Heldf  in  an  action  to  recover  for  injuries  sus- 
tained by  the  collision,  that  a  nonsuit  ought  to  have 
been  granted.  A  verdict  in  favor  of  the  plaintiff 
would  have  been  set  aside  as  against  the  evidence,  and 
in  such  a  case  it  is  the  duty  of  the  court  to  nonsuit. 
Gonzales  V.  Railroad  Co.,  38  N.  Y.  440;  Neuendorff  v. 
Insurance  Co.,  69  id.  393.  We  think  the  plaintiff  was 
chargeable  with  the  neglect  of  his  comrade.  He  was 
conscious  of  the  danger,  and  apparently  made  no  ob- 
jection or  effort  to  avoid  it.  He  was  engaged  in  a  com- 
mon employment  with  McNally.  He  had  full  control 
of  his  own  actions,  and  though  on  the  safe  track,  did 
not  object  when  after  telling  McNally  to  turn  out, 
they  turned  upon  the  dangerous  track.  No  decision 
cited  confiicts  with  our  view.  The  present  case  differs 
from  that  where  a  person  accepts  a  gratuitous  ride,  as 
In  the  cases  of  Robinson  v.  Railroad  Co.,  66  N.  Y.  U; 
Dyer  v.  Railway  Co.,  71  id.  228 ;  Masterson  v.  Railroad 
Co.,  84  id.  247.  March  13,  1888.  DonneUy  v.  Brooklyn 
City  R.  Co.  Opinion  by  Gray,  J.  Ruger,  C  J..  Earl 
and  Finch,  JJ.,  concur.  Andrews,  Danforth  and  Peck- 
ham,  JJ.,  dissent. 

Vendor  and  purchaser— rights  of  purchaser- 
waiver  OF  BREACH— liability  TO  THIRD  PERSONS. — 

A  vendee  who  upon  breach  of  a  contract  to  convey  to 
him  real  estate,  commences  an  action  to  recover  dam- 
ages, and  afterward  withdraws  it  and  accepts  specific 
performance,  is  not  liable  in  an  action  for  damages  or 
specific  performance  to  one  who  in  ignorance  6f  his 
contract  and  action  has  contracted  with  the  vendor 
for  a  conveyance  of  the  land  in  question.  March  6, 
1888.    Tamsen  v.  Sckaefer.    Opinion  by  Earl,  J. 

Water  and  water-courses— percolation— neg- 
ligent-construction  of  RESERVOIR— LIABILITY  OP 
STATE.— (1)  Where  the  State,  constructing  an  embank- 
ment for  a  reservoir,  uncovers  a  large  bed  of  gravel, 
which  is  covered  with  water  when  the  reservoir  is  full, 
and  makes  no  attempt  to  render  the  bed  water-tight, 
it  will  be  liable  under  Laws  of  1870,  chapter  321,  for  all 
damages  caused  by  the  water  percolating  from  the 
reservoir  through  the  gravel-bed,  and  injuring  the  ad- 
jacent land.  In  cases  arising  under  this  statute,  the 
State  is  therefore  to  be  regarded  as  occupying  the  same 
position  as  an  individual,  and  the  inquiry  is  solely 
whether  the  facts  proved  would  render  an  individual 
liable,  if  established  against  him.  The  situation  of  the 
gravel-bank  skirting  the  western  embankment  of  the 
reservoir  was  plainly  visible  to  every  one,  and  was 
known  to  the  agents  of  the  State  while  prosecuting 
the  work  of  construction.  Instead  of  taking  precau- 
tions to  avoid  leakage  at  this  point,  they  continued 
the  work  of  denudation  until  many  acres  were  ex- 
posed to  the  action  of  the  water.  That  water,  however 
situated,  will  seek  its  level  through  any  channel  open 
to  it,  is  a  natural  law  with  which  eveiy  one  is  familiar, 
and  could  not  have  been  unknown  to  the  officers  hav- 
ing charge  of  this  work.  The  attempt  to  collect  a 
large  body  of  water  into  a  limited  space  surrounded 
with  a  porous  and  gravelly  soil,  without  taking  any 
adequate  precaution  to  confine  it  to  the  receptacle  pre- 
pared for  it,  was,  upon  the  face  of  it,  an  inexcusable 
act  of  negligence  in  those  having  charge  of  such  work, 
and  cannot  be  justified  under  the  known  laws  govern- 
ing the  motion  of  fiuids.  Pixley  v.  Clark,  85  N.  Y. 
520;  Jutte  v.  Hughes,  67  Id.  207;  Mairsv.  Estate  As8*n, 
89  id.  506.  Indeed  one  of  the  State  engineers  upon  the 
work  testified  that  when  they  were  uncovering  the 
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bank  on  the  western  side  of  the  reservoir,  he  ol>servecl 
thej  were  getting  into  a  bed  of  coarse  gravel,  and  that 
it  might  leak  if  they  went  deeper.  Another  engineer, 
employed  in  superintending  the  oonstmotion,  stated 
that  he  observed  what  was  going  on  In  regard  to  this 
gravel-bed  and  told  the  canal  commissioner  in  charge 
of  the  work  that  he  dldn^t  think  thej  would  be  able 
to  keep  any  water  in  the  reservoir  above  this  point. 
He  further  testified  that  the  effect  of  removing  the 
soil  and  earth  from  the  gravel  was  to  open  a  channel 
where  all  of  the  water  from  the  reservoir  might  run 
out,  but  that  if  it  had  been  **  suitably  lined  with  clay 
•—a  large  body  of  which  was  found  within  the  limits 
of  the  reservoir~it  would  not  leak.'*  The  only  excuse 
suggested  by  the  engineers  for  not  lining  it  was  the 
large  expense  which  the  State  would  incur  by  doing  so. 
The  officers  of  the  State  seem  to  have  proceeded  with 
their  work  well  knowing  that  they  had  exposed  sur- 
face channels  of  vast  extent,  through  which  the  col- 
lected waters  of  the  reservoir  must  flow  off  and  dis- 
chaiige  at  some  point  when  its  level  was  reached. 
That  they  did  not  know  It  would  flood  the  land  of  the 
claimant  was  entirely  immaterial,  since  they  must 
have  known  that  it  would  discharge  upon  somebody's 
land,  and  was  liable  to  inflict  damage  thereto.  There 
was  no  evidence  that  conflicted  in  any  way  with  the 
facts  stated,  and  the  only  attempt  to  palliate  its  force 
was  made  by  calling  one  of  the  engineers  of  the  canal 
department  to  testify  to  his  opinion  that  the  work  of 
building  the  dam  and  reservoir  was  done  according  to 
the  plans  and  specifications.  No  plans  and  specifica- 
tions were  produced  on  the  trial,  and  the  witness  does 
not  state  that  he  ever  saw  them.  One  of  the  engineers 
testified  that  there  were  no  specifications  relating  to 
the  exposed  gravel.  The  witness  was  permitted,  under 
such  circumstances,  to  state  that  the  work  was  per- 
formed by  the  officers  of  the  State  with  great  care,  and 
the  dam  was  constructed  in  a  good,  safe  and  work- 
man-like manner.  Such  testimony  does  not  produce 
a  conflict  of  evidence  on  the  point  in  dispute,  within 
the  meaning  of  the  rule  precluding  this  court  from  re- 
viewing a  question  of  fact ;  on  the  contrary,  it  leaves 
the  facts  unanswered  and  undisputed,  and  the  legal 
conclusion  to  be  predicated  thereon  a  question  of  law 
alone.  In  a  case  quite  analogous  to  this  which  came 
to  this  court  from  the  board  of  claims  its  conclusion 
of  fact  in  regard  to  the  liability  of  the  State  for  dam- 
ages occasioned  by  percolations  of  water  through  the 
banks  of  the  canal,  from  defective  precautions  to  re- 
strain such  waters,  was  just  the  reverse  of  that  ar- 
rived at  in  this  esse.  In  aements  v.  State,  105  N.  Y. 
621,  in  which  the  award  was  affirmed  in  this  court,  it 
held  the  State  liable  for  not  properly  puddling  the 
banks  of  the  canal  after  raising  the  level  of  the  water 
in  the  canal.  In  the  oases  of  Heaoook  v.  State,  105  N. 
Y.  267;  Avery  v.  State,  id.  086,  and  Collins  v.  State,  id. 
641,  a  refusal  to  award  damages  for  such  percolations 
was  reversed  by  this  court,  and  the  claims  sent  back 
for  a  rehearing  upon  the  merits.  It  is  proper  to  say 
however  that  the  refusal  of  the  board  of  claims  to 
make  awards  in  the  latter  cases  did  not  proceed  upon 
the  question  of  negligence  or  want  of  care  on  the  part 
of  the  State  officers,  but  was  based  mainly  upon  the 
statute  of  limitations.  But  this  court  held  in  each  of 
those  cases  that  evidence  showing  that  the  water  in 
the  canals  had  been  raised  by  the  State  in  such  a 
manner  as  to  cause  them  to  percolate  through  the 
banks  and  flow  upon  the  premises  of  adjacent  owners, 
to  their  injury,  required  a  hearing  of  the  case  upon 
the  merits  by  such  board.  The  rules  regulating  the 
rights  and  liabilities  of  adjacent  owners  of  land  with 
reference  to  interference  with  underground  currents 
and  streams  have  no  application  to  the  questions  here 
presented.  Pixley  v.  Clark,  tupra;  Village  of  Delhi 
V.  Youmans,  45  N.  Y.  362.    It  does  not  at  all  follow 


from  the  right  that  a  land-owner  has  of  lawfully  dig- 
ging on  his  own  land  for  his  own  use,  even  though  he 
thereby  interrupts  a  subterranean  current  which 
feeds  his  neighbor's  well  or  spring,  that  he  has  also  a 
right  to  divert  running  water  into  an  underground 
channel  aiMl  thereby  flood  his  neighbor's  land.  (2> 
The  statute  of  limitations  is  not  a  bar  to  this  claim. 
The  claim  cannot  t>e  maintained  upon  the  theory  of  a 
permanent  appropriation  by  the  State  for  canal  pur- 
poses of  the  land  flooded.  The  cause  of  action  is  con- 
tinuing, and  arises  from  time  to  time  as  iujury  is  in- 
flicted upon  the  claimant's  property  by  fresh  percola- 
tions and  floods,  and  will  continue  until  the  cause 
thereof  ceases  to  exist.  Baldwin  v.  Calkins,  10  Wend. 
170.  The  evidence  in  this  case  teuds  to  show  that  the 
claimant  has  at  times  been  altogether  deprived  of  the 
use  and  enjoyment  of  some  of  his  laud,  and  that  other 
portions  have  been  more  or  less  injured  by  the  flood- 
ing thereof,  but  it  also  shows  that  such  injuries  have 
been  less  frequent  of  late  years  than  formerly.  It  is 
altogether  probable  that  in  the  course  of  time  they 
may  altogether  cease;  but  while  they  continue  the 
claimant  is  entitled  to  recover  such  damages  as  he  can 
show  he  has  suffered  within  the  period  of  statutory 
limitations.  Some  of  the  evidence  as  to  damages  seems 
to  have  been  predicated  upon  the  theory  of  a  right  to 
recover  as  for  a  permanent  injury  to  the  laud  flowed ; 
but  we  think  this  is  not  the  proper  theory  of  damage 
and  that  the  claimant  must  recover  for  the  injuries 
suffered  from  time  to  time  as  they  occur.  Uline  v. 
RaUroad  Co.,  101  N.  Y.  98.  Feb.  28,  1888.  Reed  v. 
State ;  CoateUo  v.  State;  Poland  v.  StaU,    Opinion  by 

Ruger,  C.  J. 

♦    ■ 

UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

JUBISDICTION— FbDKBAL   QUESTION— EXERCISE  BT 

CITY  OF  ADMINISTRATIVE  POWERS.— The  Legislature 
of  Louisiana  granted  plaintiff  company  the  exclusive 
privilege  of  supplying  the  inhabitants  of  the  city  of 
New  Orleans  with  water,  by  a  charter  which  provided 
that  nothing  therein  should  be  "  so  construed  as  to 
prevent  the  city  council  from  granting  to  any  person, 
contiguous  to  the  river,  the  privilege  of  laying  pipes 
to  the  river,  exclusively  for  his  own  use.'*  Held,  that 
the  power  conferred  upon  the  city  council  was  not 
legislative,  but  administrative,  and  an  ordinance  of 
the  city  permitting  one  to  lay  pipes  for  his  own  use  is 
but  a  license,  the  validity  of  which  is  in  no  way  de- 
pendent upon  the  Constitution  or  laws  of  the  United 
States.  In  order  to  come  within  the  provision  of  the 
Constitution  of  the  United  States  which  declares  that 
no  State  shall  pass  any  law  impairing  the  obligation 
of  contracts,  not  only  must  the  obligation  of  a  con- 
tract have  been  impaired,  but  it  must  have  been  im- 
paired by  a  law  of  the  State.  The  prohibition  is  aimed 
at  the  legislative  power  of  the  State,  and  not  at  the 
decisions  of  its  courts,  or  the  acts  of  administrative  or 
executive  boards  or  officers,  or  the  doings  of  corpora- 
tions or  individuals.  This  court  therefore  has  no  ju- 
risdiction to  review  a  judgment  of  the  highest  court 
of  a  State,  on  the  ground  that  the  obligation  of  aeon- 
tract  has  been  impaired,  unless  some  legislative  act  of 
the  State  has  been  upheld  in  the  judgment  sought  to 
be  reviewed.  The  general  rule,  as  applied  to  this  class 
of  cases,  has  been  clearly  stated  by  two  opinions  of 
this  court,  delivered  by  Mr.  Justice  Miller :  **  It  must 
be  the  Constitution  or  some  law  of  the  State  which 
impairs  the  obligation  of  the  contract,  or  which  is 
otherwise  in  conflict  with  the  Constitution  of  the 
United  States;  and  the  decision  of  the  State  court 
must  sustain  the  law  or  Constitution  of  the  State,  in 
the  matter  in  which  the  conflict  is  supposed  to  exist; 
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or  the  case  for  this  court  does  not  arise.*'  Railroad  Co. 
V.  Roolc,  4  Wall.  177, 181.  '*  We  are  not  authorized  by 
the  Judiciary  Act  to  review  the  judgmeutfl  of  the 
State  courts,  because  their  judgments  refuse  to  f^ve 
effect  to  valid  contracts,  or  because  those  judgments, 
in  their  effect,  impair  the  obligation  of  contracts.  If 
we  did,  every  case  decided  in  a  State  court  could  be 
brought  here,  where  the  party  setting  up  a  contract 
alleged  that  the  court  had  taken  a  different  view  of 
its  obligation  to  that  which  he  held.*'  Knox  v.  Bank, 
12  Wall.  879,  88a.  As  later  decisions  have  shown,  it  is 
not  strictly  and  literally  true  that  a  law  of  a  State,  in 
order  to  come  within  the  constitutional  prohibition, 
must  l>e  either  in  the  form  of  a  statute  enacted  by  the 
Legislature  in  the  ordinary  course  of  legislation,  or  in 
the  form  of  a  Constitution  established  by  the  people 
of  the  State  as  their  fundamental  law.  In  Williams 
V.  Bruffy,  96  U.  S.  176, 188,  it  was  said  by  Mr.  Justice 
Field,  delivering  judgment:  **Any  enactment,  from 
whatever  source  originating,  to  which  a  State  gives  the 
force  of  law  is  a  statute  of  the  State,  within  the  mean- 
ing of  the  clause  cited  relating  to  the  jurisdiction  of 
the  court"  (Rev.  Stat.,  8  709),  and  it  was  therefore 
held  that  a  statute  of  the  so-called  Confederate  States, 
if  enforced  by  one  of  the  States  att  its  law,  was  within 
the  prohibition  of  the  Constitution.  So  a  by-law  or 
ordinance  of  a  municipal  corporation  may  be  such  an 
exercise  of  legislative  power  delegated  by  the  Legisla- 
ture to  the  corporation  as  a  political  subdivision  of 
the  State,  having  all  the  force  of  law  within  the  limits 
of  the  municipality,  that  it  may  properly  be  consid- 
ered as  a  law,  within  the  meaning  of  this  article  of  the 
Constitution  of  the  United  States.  For  instance,  the 
power  of  determining  what  persons  and  property  shall 
be  taxed  belongs  exclusively  to  the  legislative  branch 
of  the  government,  and  whether  exercised  by  the  Leg- 
islature itself,  or  delegated  by  it  to  a  municipal  cor- 
poration, is  strictly  a  legislative  power.  United  States 
V.  New  Orleans,  98  U.  8.  381,  892;  Meriwether  ▼.  Gar- 
rett, 102  U.  S.  472.  Accordingly  where  the  city  coun- 
cil of  Charleston,  upon  which  the  Legislature  of  South 
Carolina,  by  the  city  charter,  had  conferred  the  power 
of  taxing  persons  and  property  within  the  city,  passed 
ordinances  assessing  a  tax  upon  bonds  of  the  city, 
and  thus  diminishing  the  amount  of  interest  which  it 
had  agreed  to  pay,  this  court  held  such  ordinances  to 
be  laws  impairing  the  obligation  of  contracts,  for  the 
reason  that  the  city  charter  gave  limited  legislative 
power  to  the  city  council,  and  when  the  ordinances 
were  passed  under  the  supposed  authority  of  the  leg- 
islative act,  their  provisions  became  the  law  of  the 
State.  Murray  v.  Charleston,  96  U.  S.  488,  440.  See 
also  Insurance  Co.  v.  City  Council,  98  id.  116.  But  the 
ordinance  now  in  question  Involved  no  exercise  of 
legislative  power.  The  Legislature,  in  the  charter 
granted  to  the  plaintiff,  provided  that  nothing  therein 
should  **  be  so  construed  as  to  prevent  the  city  coun- 
cil from  granting  to  any  person  or  persons,  contigu- 
ous to  the  river,  the  privilege  of  laying  pipes  to  the 
river,  exclusively  for  his  or  their  own  use. "  The  Leg- 
islature itself  thus  defined  the  class  of  persons  to 
whom,  and  the  object  for  which  the  permission 
might  be  granted.  All  that  was  left  to  the  city  coun- 
cil was  the  duty  of  determining  what  persons  came 
within  the  definition,  and  how  and  where  they  might 
be  permitted  to  lay  pipes,  for  the  purpose  of  securing 
their  several  rights  to  draw  water  from  the  river,  with- 
out unreasonably  interfering  with  the  convenient  use 
by  the  public  of  the  lands  and  highways  of  the  city. 
The  rule  was  established  by  the  Legislature,  and  Its 
execution  only  committed  to  the  municipal  authori- 
ties. The  power  conferred  upon  the  city  council  was 
not  legislative,  but  administrative,  and  might  equally 
well  have  been  vested  by  law  in  the  mayor  alone,  or 
in  any  other  officer  of  the  city.    Railroad  Co.  v.  Eller- 


man,  106  U.  S.  166, 172;  Day  v.  Qreen.  4  Cush.  433, 488. 
The  permission  granted  by  the  city  council  to  the  de- 
fendant company,  though  put  in  the  form  of  an  ordi- 
nance, was  in  effect  but  a  license,  and  not  a  by-law  of 
the  city,  still  less  a  law  of  the  State.  If  that  license 
was  within  the  authority  vested  in  the  city  council 
by  the  law  of  Louisiana,  it  was  valid ;  if  it  trans- 
cended that  authority  it  was  illegal  and  void.  But  the 
question  whether  it  was  lawful  or  unlawful  depended 
wholly  on  the  law  of  the  State,  and  not  at  all  on  any 
provision  of  the  Constitution  or  laws  of  the  United 
States.  The  oases  of  Water  Works  v.  Rivers,  115  U.8. 
674,  and  Water  Works  v.  Water  Works,  120  Id.  64,  on 
which  the  plaintiff  relied  in  support  of  Its  bill,  were 
essentially  different  from  the  case  at  bar.  In  each  of 
those  cases  the  validity  of  the  article  of  the  Constitu- 
tion of  1879  abolishing  monopolies  was  drawn  in  ques- 
tion by  the  bill,  and  relied  on  by  the  defendants. 
Rivers  did  not  contend  that  his  property  was  oontlgn* 
ous  to  the  river.  The  St.  Tammany  Water  Works 
Company  had  been  incorporated  since  the  New  Or- 
leans Water  Works  Company,  under  a  general 
statute  of  the  State,  for  the  purpose  of  supplying  the 
whole  city  and  its  inhabitants  with  water.  And  both 
those  oases  were  appeals  from  the  Circuit  Court  of 
the  United  States,  upon  which  this  court  was  not  re- 
stricted to  the  consideration  of  Federal  quentiona  de- 
cided below,  but  had  jurisdiction  to  determine  the 
whole  case.  The  difference  In  the  extent  of  the  juris- 
diction of  this  court  on  writ  of  error  to  the  highest 
court  of  a  State,  and  on  appeal  from  a  Circuit  Court 
of  the  United  States,  as  affected  by  the  ground  of  the 
decision  of  the  court  below,  is  illustrated  by  the  cases 
of  contracts  payable  in  Con  federate  currency,  or  made 
in  consideration  of  loans  of  Confederate  currency,  dur- 
ing the  war  of  the  rebellion,  and  by  the  cases  of  prom- 
issory notes  given  before  that  war  for  the  price  of 
persons  sold  as  slaves.  In  Thorington  v.  Smith,  8 
Wall.  1,  this  court,  reversing  a  judgment  of  the  Cir- 
cult  Court  of  the  United  States  in  Alabama,  held 
that  a  contract  for  the  payment  of  money  in  Confed- 
erate currency  was  not  unlawful.  Like  decisions  ha^e 
often  been  made  in  later  cases  brought  here  from  the 
Circuit  Courts  of  the  United  States.  Bank  v.  Bank, 
16  Wall.  488,  497;  Confederate  Note  case,  19  id.  618; 
Railroad  Co.  v.  King,  91  U.  8.  3;  Cook  v.  Lillo,  108  id. 
792.  Yet  in  Bethell  v.  Demaret,  10  Wall.  587,  where  a 
suit  on  a  mortgage  to  secure  the  payment  of  promis- 
sory notes  given  for  a  loan  of  Confederate  currency 
had  been  dismissed  by  the  Supreme  Court  of  Louisi- 
ana, on  the  ground  that  the  notes  and  mortgage  were 
nullities,  because  the  Confederate  currency,  which 
constituted  the  consideration,  was  illegal  by  the  gen- 
eral law  of  the  State,  this  court  dismissed  the  writ  of 
error,  because  no  statute  of  the  State  was  drawn  in 
question.  And  in  Bank  of  West  Tennessee  v.  Citi- 
zens' Bank,  14  Wall.  482;  18  id.  9,  where  the  Supreme 
Court  of  Louisiana,  affirming  a  judg^nent  rendered  by 
an  inferior  court  of  the  State  before  the  adoption  of 
article  127  of  the  SUte  Constitution  of  1868,  by  which 
**all  agreements,  the  consideration  of  which  was  Con- 
federate money,  notes  or  bonds,  are  null  and  void, 
and  shall  not  be  enforced  by  the  courts  of  this  State," 
dismissed  a  suit  to  recover  money  payable  in  Confed- 
erate notes,  basing  Its  judgment  both  upon  that  article 
of  the  Constitution  and  upon  adjudications  in  that 
State  before  its  adoption,  this  court,  speaking  by  Mr. 
Justice  Swayne,  dismissed  a  writ  of  error,  and  said: 
"The  result  in  this  case  would  have  been  necessarily 
the  same  if  the  Constitution  had  not  contained  the 
provision  In  question.  This  brings  the  case  within  the 
authority  of  Bethell  v.  Demaret,"  above  cited.  In 
another  case  at  the  same  term  the  disposition  by  this 
court  of  the  case  of  Bank  of  West  Tennessee  v.  Citi- 
zens' Bank  was  thus  explained  by  Mr.  Justice  Miller; 
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'*A0  It  was  apparent  from  the  record  that  the  jadg- 
ment  of  the  ooart  of  original  jarindiotion  was  ren- 
dered before  that  article  was  adopted,  we  could  not 
entertain  jurisdiction  when  the  decision  in  that  par- 
ticular point  was  placed  on  a  ground  which  existed  as 
a  fact  and  was  bejond  our  control,  and  was  sufficient 
to  support  the  judgment,  because  another  reason  was 
given,  which  if  It  had  been  the  only  one, we  could  review 
and  might  reverse.*'  Delmas  v.  Insurance  Co.,  U 
Wall.  661,  666.  In  Delmas  v.  Insurance  Co.,  just  cited, 
where  the  judgment  of  the  Louisiana  court  was  put 
whoUj  upon  that  article  of  the  Constitution,  this  court 
therefore  took  jurisdiction,  and  reversed  the  judg- 
ment, but  said  that  where  a  decision  of  the  highest 
court  of  a  State,  **  whether  holding  such  contract 
valid  or  void.  Is  made  upon  the  general  principles  bj 
which  courts  determine  whether  a  consideration  Is 
good  or  bad  on  principles  of  public  policy,  the  decis- 
ion Is  one  we  are  not  authorized  to  review.*'  And  In 
Tarver  v.  Keach,  16  Wall.  67,  as  well  as  In  Dugger  v. 
Bocock,  104  U.  8.  696,  601,  the  proposition  thus  stated 
was  affirmed,  and  was  acted  on  by  dismissing  a  writ 
of  error  to  a  State  court.  So  In  Stevenson  v.  Wil- 
liams, 19  Wall.  672,  where  a  judgment  of  the  Supreme 
Court  of  Louisiana,  annulling  a  judgment  of  a  lower 
court,  on  the  ground  that  the  promissory  notes  on 
which  it  was  rendered  had  been  given  for  a  loan  of 
Confederate  money, was  brought  here  by  writ  of  error, 
this  court,  speaking  by  Mr.  Justice  Field,  after  dis- 
posing of  a  distinct  Federal  question,  and  observing 
that  the  aforesaid  ground  would  not  be  deemed,  in  a 
Federal  court,  sufficient  to  set  aside  the  judgment, 
said :  **  But  the  ruling  of  the  State  court  in  these  par- 
ticulars, however  erroneous,  in  not  subject  to  review 
by  us.  It  presents  no  Federal  question  for  our  exam- 
ination. It  conflicts  with  no  part  of  the  Constitution, 
laws  or  treaties  of  the  United  States.  Had  the  State 
court  refused  to  uphold  the  judgment  because  of  the 
provision  in 'the  Constitution  of  the  State,  subse- 
quently adopted,  prohibiting  the  enforcement  of  con- 
tracts founded  upon  Confederate  money,  a  Federal 
question  would  have  been  presented.  That  provision 
however  does  not  appear  to  have  caused  the  ruling.*' 
19  Wall.  676,  677.  Those  cases  clearly  establish  that 
on  a  writ  of  error  to  a  State  court  this  court  had  jur- 
isdiction to  review  and  reverse  the  judgment,  If  that 
judgment  was  based  wholly  upon  the  State  Constitu- 
tion ;  but  that  if  it  was  based  on  the  previous  law  of 
jthe  State,  this  court  had  no  jurisdiction  to  review  it, 
although  the  view  taken  by  the  State  court  wbjb  ad- 
verse to  the  view  taken  by  this  court  In  earlier  and 
later  oases  coming  up  from  a  Circuit  Court  of  the 
United  States.  In  actions  brought  upon  promissory 
notes  given  for  the  purchase  of  slaves  before  the  war, 
the  same  distinction  has  been  maintained.  The  Consti- 
tutions adopted  in  1868  by  the  States  pf  A  rkansas.Geor- 
glaand  Louisiana  respectively.provlded  that  the  courts 
of  the  State  should  not  enforce  any  contract  for  the 
purchase  or  sale  of  slaves.  In  Osborn  v.  Nicholson,  13 
Wall.  664,  a  judgment  rendered  for  the  defendant  by 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Arkansas,  in  an  action  on  a  promissory 
note  for  the  purchase  of  a  slave,  was  reversed,  because 
this  court  was  of  opinion  that  the  contract  was  valid 
at  the  time  when  It  was  made,  and  therefore  its  obli- 
gation was  Impaired  by  the  subsequent  Constitution. 
For  like  reasons  this  court,  in  White  v.  Hart,  13  Wall. 
646,  reversed  a  similar  judgment  rendered  by  the  Su- 
preme Court  of  the  State  of  Georgia,  and  based  upon 
the  provision  of  its  Constitution.  But  in  Palmer  v. 
Marston,  14  Wall.  10,  where  the  Supreme  Court  of 
Louisiana  in  a  similar  action  had  placed  its  judgment 
for  the  defendant  upon  the  law  of  the  State,  as  estab- 
lished and  acted  upon  before  the  adoption  of  the  Con- 
stitution of  1868  and  since  adhered  to,  and  had  de- 


clined to  pass  upon  the  question  whether  the  provis- 
ion of  that  Constitution  was  valid  or  invalid  as  an  act 
of  legislation,  and  in  relation  to  the  article  of  the  Con- 
stitution of  the  United  States  against  impairing  the 
obligation  of  contracts,  because  it  was  unnecessary, 
and  could  have  no  practical  influence  upon  the  result, 
this  court  dismissed  a  writ  of  error  for  want  of  juris- 
diction, saying:  **  It  thus  appears  that  the  provision  of 
the  State  Constitution  upon  the  subject  of  slave  con- 
tracts was  in  nowise  drawn  in  question.  The  decision 
was  governed  by  the  settled  principles  of  the  juris- 
prudence of  the  State.  In  such  cases  this  court  has 
no  power  of  review."  ''Substantially  the  same  ques- 
tion arose  in  Bank  of  West  Tennessee  v.  Citizens' 
Bank,  heretofore  decided.  The  writ  of  error  was  dis- 
missed for  want  of  jurisdiction.  The  same  disposi- 
tion must  be  made  in  this  case."  These  cases  are  quite 
in  harmony  with  the  line  of  oases,  beginning  before 
these  were  decided.  In  which,  on  a  writ  of  error  upon 
the  judgment  of  the  highest  court  of  a  State,  giving 
effect  to  a  statute  of  the  State,  drawn  In  question  as 
affecting  the  obligation  of  a  previous  contract,  this 
court,  exercising  its  paramount  authority  of  deter- 
mining whether  the  statute  upheld  by  the  State  court 
did  impair  the  obligation  of  the  previous  contract,  is 
not  concluded  by  the  opinion  of  the  State  court  as  to 
the  validity  of  the  construction  of  that  contract,  even 
if  contained  in  a  statute  of  the  State,  but  determines 
for  Itself  what  that  contract  was.  Leading  cases  of 
that  class  are  Bridge  Propr's  v.  Hoboken  Co.,  1  Wall. 
116.  in  which  the  State  court  affirmed  the  validity  of 
a  statute  authorizing  a  railway  viaduct  to  be  built 
across  a  river,  which  was  drawn  in  question  as  im- 
pairing the  obligation  of  a  contract,  previously  made 
by  the  State  with  the  proprietors  of  a  bridge  that  no 
other  bridge  should  be  built  across  the  river;  and 
cases  in  which  the  State  court  affirmed  the  validity  of 
a  statute,  Imposing  taxes  upon  a  corporation,  and 
drawn  in  question  as  impairing  the  obligation  of  a 
contract  in  a  previous  statute  exempting  it  from  such 
taxation.  Bank  v.  Knoop,  16  How.  369;  Trust  Co.  v. 
Debolt,  id.  416;  Bank  v.  Debolt,  18  How.  380;  Bank 
V.  Skelly,  1  Black,  346;  New  Jersey  v.  Yard,  95  U.  8. 
104;  Railroad  V.  Gaines.  97  id.  697,  709;  University  v. 
People,  99  id.  309;  Railroad  v.  Palmes,  109  id.  244; 
Gas-Light  Co.  v.  Shelby  Co.,  id.  398;  Railroad  Co.  v. 
Dennis,  116  id.  665.  In  each  of  those  cases  the  State 
court  upheld  a  right  claimed  under  the  later  statute, 
and  could  not  have  made  the  decision  that  it  did 
without  upholding  that  right;  and  thus  gave  effect  to 
the  law  of  the  State  drawn  in  question  as  impairing 
the  obligation  of  a  contract.  The  distinction  between 
the  two  classess  of  cases— those  in  which  the  State 
court  has,  and  those  in  which  it  has  not,  given  effect 
to  the  statute  drawn  in  question  as  impairing  the  ob- 
ligation of  a  contitict— as  affecting  the  consideration 
by  this  court,  on  writ  of  error,  of  the  true  construc- 
tion and  effect  of  the  previous  contract,  Is  clearly 
brought  out  in  Railroad  v.  Railroad,  14  Wall.  23.  That 
was  a  writ  of  error  to  the  Supreme  Judicial  Court  of 
Maine,  in  which  a  foreclosure,  under  a  statute  of  1867, 
of  a  rail  road  mortgage  made  In  1862,  was  contested 
upon  the  ground  that  it  Impaired  the  obligation  of  the 
contract,  and  the  parties  agreed  that  the  opinion  of 
that  court  should  be  considered  as  part  of  the  record. 
Mr.  Justice  Miller,  in  delivering  judgment,  after  stat- 
ing that  it  did  not  appear  that  the  question  whether 
the  statute  of  1867  impaired  the  obligation  of  the 
mortgage  contract  *' was  discussed  in  the  opinion  of 
the  court,  and  that  the  court  was  of  the  opinion  that 
the  statute  did  not  impair  the  obligation  of  the  con- 
tract," said  :  '*  If  this  were  all  of  the  case,  we  should 
undoubtedly  be  bound  in  this  court  to  Inquire 
whether  the  act  of  1867  did,  as  construed  by  that 
court,  impair  the  obligation  of  the  contract.    Bridge 
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Propr'B  v.  Hoboketi  Co.,  1  Wall.  116.  But  a  full  ex- 
amiuation  of  the  opinion  of  the  court  shows  that  its 
jadgmeut  was  based  upon  the  ground  that  the  fore- 
closure was  valid,  without  reference  to  the  statute  of 
1857,  because  the  method  pursued  was  in  strict  con-' 
formitj  to  the  mode  of  foreclosure  authorized,  when 
the  contract  was  made  by  the  laws  then  in  existence.. 
Now  If  the  State  court  was  right  in  their  view  of  the 
law  as  it  stood  when  the  contract  was  made,  it  is  ob- 
vious that  the  mere  fact  that  a  new  law  was  made, 
does  not  Impair  the  obligation  of  the  contract.  And 
it  is  also  clear  that  we  cannot  inquire  whether  the  Su- 
preme Court  of  Maine  was  right  in  that  opinion.  Here 
is  therefore  a  clear  case  of  a  sufficient  ground  on  which 
the  validity  of  the  decree  of  the  State  court  could 
rest,  even  if  it  had  been  In  error  as  to  the  effect  of  the 
act  of  1857  in  impairing  the  obligation  of  the  contract. 
And  when  there  is  such  distinct  and  sufficient  ground 
for  the  support  of  the  judgment  of  the  State  court, 
we  cannot  take  jurisdiction,  because  we  could  not  re- 
verse the  case,  though  they  Federal  question  was  de- 
cided erroneously  in  the  court  below  against  the 
plaintiff  in  error.  Rector  v.  Ashley,  6  Wall.  142; 
Klingerv.  Missouri,  IS  id.  257;  Steines  v.  Franklin 
Co.,  14  id.  15.  The  writ  of  error  must  therefore  be 
dismissed  for  want  of  jurisdiction.'*  Id.  25,  26.  The 
result  of  the  authorities,  applying  to  oases  of  con- 
tracts, the  settled  rules,  that  In  order  to  give  this 
court  jurisdiction  of  a  writ  of  error  to  a  State  court,  a 
Federal  question  must  have  been,  expressly  or  in  ef- 
fect, decided  by  that  court,  and  therefore  that  when 
the  record  shows  that  a  Federal  question  and  another 
question  were  presented  to  that  court,  and  its  decis- 
ion turned  on  the  other  question  only,  this  court  has 
no  jurisdiction,  may  be  summed  up  as  follows: 
When  the  State  court  decides  against  a  right  claimed 
under  a  contract,  and  there  was  no  law  subsequent  to 
the  contract,  this  court  clearly  has  no  jurisdiction. 
When  the  existence  and  the  construction  of  a  con- 
tract are  undisputed,  and  the  State  court  upholds  a 
subsequent  law,  on  the  ground  that  it  did  not  impair 
the  obligation  of  the  admitted  contract,  it  is  equally 
clear' that  this  court  has  jurisdiction.  When  the  State 
court  holds  that  there  was  a  contract  conferring  certain 
rights,  and  that  a  subsequent  law  did  not  impair  those 
rights,  this  court  has  jurisdiction  to  consider  the  true 
construction  of  the  supposed  contract ;  and  if  it  Is  of 
opinion  that  it  did  not  confer  the  rights  affirmed  by 
the  State  court,  and  therefore  its  obligation  was  not 
impaired  by  the  subsequent  law,  may  on  that  ground 
affirm  the  judgment.  So  when  the  State  court  up- 
holds the  subsequent  law,  on  the  ground  that  the 
contract  did  not  confer  the  right  claimed,  this  court 
may  inquire  whether  the  supposed  contract  did  give 
the  right,  because  if  it  did^he  subsequent  law  cannot 
be  upheld.  But  when  the  State  court  gives  no  effect 
to  the  subsequent  law,  but  decides  on  grounds  inde- 
pendent of  that  law  that  the  right  claimed  was  not 
conferred  by  the  contract,  the  case  stands  just  as  if 
the  subsequent  law  had  not  been  passed,  and  this 
court  has  no  jurisdiction.  In  the  present  case  the  Su- 
preme Court  of  Louisiana  did  not,  and  the  plaintiff  in 
error  does  not  pretend  that  it  did,  give  any  effect  to 
the  provision  of  the  Constitution  of  1879  abolishing 
monopolies.  Its  judgment  was  based  wholly  upon  the 
general  law  of  the  State,  and  upon  the  construction 
and  effect  of  the  charter  from  the  Legislature  to  the 
plaintiff  company,  and  of  the  license  from  the  city 
council  to  the  defendant  company,  and  in  no  degree 
upon  the  Constitution  or  any  law  of  the  State  subse- 
quent to  the  plaintiff's  charter.  The  case  cannot  be 
distinguished  in  principle  from  the  cases  above  cited, 
in  which  writs  of  error  to  State  courts  have  been  dis- 
missed for  want  of  jurisdiction.  As  was  said  in  Bank 
of  West  Tenneesee  v.  Citizens*  Bank,  above  cited. 


''the  result  in  this  case  would  have  been  necessarily  the 
same  if  the  Constitution  had  not  contained  the  pro- 
vision in  question.**  March  19,  1888.  Nete  Orleans 
Water  Works  Co.  v.  Louisiana  Sugar  Refining  Co. 
Opinion  by  Gray,  J. 

Water  and  wateb-goubses  —  obstbuction  of 
bridge—ooubts— fbdbbal  jubi8dictt0n— impbove- 
MENT8  BY  CONGBESS.-— (1)  The  act  of  Congress  of  Febru- 
ary 14, 1859  (11  Stat.  883),  admitting  the  State  of  Ore- 
gon into  the  Union,  provides  **  that  all  the  navigable 
waters  of  said  State  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of  said  State  as 
to  all  other  citizens  of  the  United  States,  without  any 
tax,  duty,  impost,  or  toll  therefor.**  Held,  that  the 
act  did  not  prohibit  obstructions  to  the  navigation  of 
such  waters,  and  that  Congress,  not  having  by  subse- 
quent legislation  assumed  police  power  over  the  Wil- 
lamette river  in  that  State,  a  bill  by  one  citizen  of 
Oregon  against  another  to  enjoin  the  erection  of  a 
bridge  over  that  river  at  the  city  of  Portland,  author- 
ized by  an  act  of  the  State  Legislature,  on  the  ground 
that  the  bridge  impeded  navigation,  and  that  the  act 
was  passed  without  the  consent  of  Congress,  did  not 
present  a  case  arising  under  the  Constitution  or  laws 
of  the  United  States,  and  that  the  Circuit  Court  had 
no  jurisdiction,  both  parties  being  residents  of  the 
same  State.  (2)  The  expenditure  of  money  by  Con- 
gress in  improving  the  Willamette  river  in  Oregon* 
and  the  making  of  Portland  on  that  river  a  port  of 
entry,  do  not  constitute  an  assumption  by  Congress  of 
police  power  over  that  stream,  in  the  sense  that  the 
State  is  thereby  deprived  of  the  power  of  authorizing 
without  the  consent  of  Congress  the  erection  of  a 
bridge  over  that  river.  The  power  of  Congress  to 
pass  laws  for  the  regulation  of  the  naTigation  of  pub- 
lic rivers,  and  to  prevent  any  all  obstructions  therein 
is  not  questioned.  But  until  It  does  pass  some  such 
law,  there  Is  no  common  law  of  the  United  States 
which  prohibits  obstructions  and  nuisances  iu  naviga- 
ble rivers,  unless  it  be  the  maritime  law,  administered 
by  the  courts  of  admiralty  and  maritime  jurisdiction. 
Of  course  where  the  litigant  parties  are  citizens  of 
different  States  the  Circuit  Courts  of  the  United 
States  may  take  jurisdiction  on  that  ground,  but  on 
no  other.  This  is  the  result  of  so  many  cases,  and  ex- 
pressions of  opinion  by  this  court,  that  it  is  almost 
superfluous  to  the  authorities  on  the  subject.  We  re- 
fer to  the  following  by  way  of  illustration :  Wlllson  v. 
Creek  Co.,  2  Pet.  245;  Pollard's  Lessee  v.  Hagan,3 
How.  229;  Passaic  Bridge  cases,  8  Wall.  782;  GUman 
V.  Philadelphia,  id.  724;  Pound  v.  Turok,  95U.  S.  450; 
Escanaba  Co.  v.  Chicago,  107  Id.  678;  Card  well  v. 
Bridge  Co.  118  id.  205:  HamUton  v.  Railroad,  119  Id. 
280;  Husev.  Glover,  id.  543;  Sands  v.  Improvement 
Co.,  128  id.  288;  Transportation  Co.  v.  Parkersbuig, 
107  id.  691,  700.  The  usual  case  of  course  is  that  in 
which  the  acts  complained  of  are  clearly  supported 
by  a  State  statute ;  but  that  really  makes  no  dlffeiv 
ence.  Whether  they  are  conformable  or  not  conform- 
able to  the  State  law  relied  on  Is  a  State  question,  not 
a  Federal  one.  The  failure  of  State  functionaries 
to  prosecute  for  breaches  of  the  State  law  does  not 
confer  power  upon  United  States  functionaries  to 
prosecute  under  a  United  States  law  when  there  Is  no 
such  law  In  existence.  March  19,  1888.  WiUameUe 
Cron  Bridge  Co.  v.  Hatch.    Opinion  by  Bradley,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 

Constitutional  law—  gobfobations — consou- 
DATiON  WITH  FOBEioN  COBPOBATION.— The  Constitu- 
tion of  Illinois,  1870,  art.  11, 1 11,  provides  that  "a ma- 
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jority  of  the  direotors  of  any  railroad  corporation, 
now  incorporated  or  hereafter  to  be  incorporated  by 
the  laws  of  this  State,  shall  be  citizens  and  residents 
of  this  State.'*  A  railroad  company  was  chartered  by 
the  Illinois  acts  of  1851  and  1861,  and  under  its  charter 
became  consolidated  in  1867  with  two  other  railroad 
companies,  corporations  of  other  States,  and  governed 
by  a  board  of  thirteen  directors,  twelve  of  whom  are 
residents  of  other  States.  Held^  that  apon  the  con- 
summation of  the  consolidation,  a  new  corporation 
was  created,  which  exists  by  virtue  of  the  laws  of  the 
States  authorizing  and  consenting  to  its  organization, 
and  that  the  above  provision  of  the  Constitution  does 
not  apply.  A  careful  examination  has  satisfied  us  that 
the  current  and  weight  of  authority  establish  the  prin- 
ciple that  upon  the  consummation  of  such  consolida- 
tion, authorized  by  the  laws  of  the  States  creating  the 
constituent  corporations,  a  new  corporation  will  be 
created.  Railway  Co.  ▼.  Berry,  113  U.  8.  466,  6  Sup. 
Ct.  Rep.  529;  Shields  v.  Ohio,  85  U.  S.  819;  Graham  v. 
Railroad  Co.,  118  id.  161;  6  Sup.  Ct.  Rep.  1009;  Bridge 
Co.  V.  Mayer,  81  Ohio  St  817;  Bishop  v.  Bralnerd,  28 
Conn.  289;  2  Mor.  Corp.,  ^  1000,  lOOL  The  acts  of  the 
States  authorizing  and  consenting  to  the  consolidation 
are  acts  of  incorporation.  State  ▼.  Railroad  Co.,  66 
Me.  488  (affirmed  by  the  Supreme  Court  of  the  United 
States,  96  U.  S.  499).  And  the  new  corporation  will 
possess,  necessarily,  every  requisite  corporate  attri- 
bute. Its  capital  stock,  corporate  name  and  organiza- 
tion, board  of  directors,  officers  and  managers  will  be 
such  as  may  be  authorized  by  the  articles  of  consoli- 
dation and  the  acts  of  the  respective  States.  The  new 
corporation  will,  as  was  said  in  Minot  y.  Railroad  Co., 
18WalL  206,  become  vested  with  '*the  righto  and 
privileges  which  the  original  companies  had  previously 
possessed  under  their  respective  charters— the  righto 
and  privileges  in  Maryland  which  the  Maryland  com- 
pany had  enjoyed,  and  the  righto  and  privileges  in 
Delaware  which  the  Delaware  company  had  there  en- 
joyed—not to  transfer  to  either  State  and  enforce 
therein  the  legislation  of  the  other.  *  *  *  The  new 
company  stood  in  each  State  as  the  original  company 
had  previously  stood  in  that  State,  invested  with  the 
same  righto  and  subject  to  the  same  liabilities.*'  Un- 
like a  corporation  created  by  a  single  State,  which 
cannot  migrate  or  legally  exist  outoide  of  the  terri- 
torial limito  of  the  Stote  of  ito  creation,  the  consoli- 
dated corporation,  having  a  capital  stock  which  is  a 
onit,  and  only  one  set  of  stockholders,  who  have  an 
interest  by  virtue  of  their  ownership  of  shares  of  such 
stock  in  all  of  ito  property  everywhere,  and  a  single 
board  of  directors,  will  have  ito  domicile  in  each  Stote ; 
and  the  stockholders,  directors  and  officers  can,  in  the 
absence  of  any  statutory  provision  to  the  contrary, 
bold  meetings  and  transact  corporate  business  in 
either  of  the  Stotes;  though  in  ito  relation  to  either 
Stote  the  consolidated  company  will  be  a  separate 
corporation,  governed  by  the  laws  of  that  State  as  to 
ito  property  therein,  and  subject  to  taxation  in  con- 
formity with  the  laws  of  such  Stote,  and  to  all  the 
police  power  of  the  Stoto  in  respect  of  ito  property  and 
franchise  within  such  Stote.  Graham  v.  Railroad  Co., 
118U.  S.  161;6  Sup.  Ct.  Rep.  1009;  Bridge  Co.  v. 
Mayer,  31  Ohio  St.  817;  Sprague  v.  Railroad  Co.,  5  R. 
I.  233;  Pierce,  R.  R.  20;  Minot  v.  Railroad  Co.,  supra. 
And  the  same  rule,  as  to  domicile,  seems  to  apply  to 
a  case  where  two  corporations  are  created  by  adjoin- 
ing States  for  the  improvement  of  a  river  forming  the 
common  State  boundary.  *'  Under  the  joint  act  of 
two  Stotos,  the  powers  conferred  to  be  exercised  for 
the  benefit  of  both  may  be  exercised  in  either.  The 
act  does  not  require  the  business  to  be  done  in  either 
Stote,  as  regards  the  action  of  the  directors ;  the 
work  is  to  be  done  in  both/*  And  so  it  was  held  the 
corporation  might  be  sued  in  either  Stote.    Culbert- 


son  V.  Navigation  Co.,  4  McLean,  544.  And  to  the 
same  effect  is  Railroad  Co.  v.  Railroad  Co.,  6  Biss.  219. 
This  constitutional  provision,  by  its  terms,  applies 
only  to  such  railroad  corporations  as  are  **  now  incor- 
porated or  hereafter  to  be  incorporated  by  the  laws 
of  this  State.*'  It  would  seem  that  no  construction 
of  these  words  was  necessary  to  demonstrate  the  in- 
applicability of  the  constitutional  provision  to  appel- 
lant corporation,  or  those  stonding  in  like  relation  to 
the  Stote.  It  is  insisted  however  by  appellee  that  as 
appellant  corporation  derives  ito  vitality  from  the  act 
of  the  Stoto  consenting  to  the  consolidation,  and  ito 
chartor  powers  and  duties  within  this  State  are  meas- 
ured by  the  act  of  1861,  creating  the  Ohio  and  Missis- 
sippi Railway  Company  of  Illinois,  It  falls  within  the 
spirit  of  the  Constitution,  and  must  therefore  have  a 
majority  of  ito  board  of  directors  citizens  and  resi- 
dento  of  this  Stote.  The  object  of  constmction,  as 
applied  to  a  writton  constitution,  Is  to  give  effect  to 
the  intent  of  the  people  in  adopting  it  This  intent 
is  to  be  found  In  the  instmment  itoelf  from  the  words 
and  phrases  employed.  The  presumption  is  that  the 
language  employed  was  lutonded  to  have  ito  ordinary 
and  usual  meaning,  and  to  be  sufficiently  perspicuous 
within  itself  to  convey  the  intent.  And  '  where  a  law 
is  plain  and  unambiguous,  whether  it  be  expressed  in 
general  or^llmited  torms,  the  liCgislature  should  be 
intonded  to  mean  what  they  have  plainly  expressed, 
and  consequently  no  room  is  left  for  construction.** 
United  Stotes  v.  Fisher,  2  Cranch,  358;  Cooley  Const. 
Lim.  68.  And  It  is  only  when,  after  a  consideration 
of  the  language  employed,  there  are  still  doubts  and 
ambiguities  as  to  the  meaning  of  the  law-making 
power,  that  extrinsic  circumstances  may  be  reeortod 
to  in  aid  of  construction.  As  has  been  seen,  appellant 
corporation  is  no  more  a  corporation  existing  under 
the  laws  of  Illinois  than  it  is  a  corporation  chartered 
by  the  laws  of  Indiana  or  of  Ohio.  To  hold  that  the 
constitutional  provision  is  applicable  to  appellant  cor- 
poration, would  be  to  determine  that  the  framers  of 
that  instmment,  in  drafting  and  submitting  this  sec- 
tion, and  the  people  in  adopting  it,  intended  that  the 
State  of  Illinois  should  break  faith  with  her  sistor 
Stotos,  and  should  becomeadespoilerof  private  right ; 
for  on  the  faith  of  the  legislation  of  Illinois,  the  other 
Stotes  had,  by  like  legislative  action,  authorized  cor- 
porations existing  as  domestic  corporations  in  those 
Stotes  to  unito  their  property  and  franchises  with  a 
corporation  of  this  Stote,  whereby  both  public  and 
private  righto  were  greatly  affected.  Upon  the  con- 
summation of  the  consolidation,  bonds  and  stocks  of 
the  new  consolidated  corporation  were  Issued,  secured 
by  mortgages  upon  the  consolidated  line,  its  property 
and  franchises,  and  the  liens  on  the  constituent  lines 
discharged.  The  torms  and  conditions  of  the  articles 
of  consolidation  are  not  set  out  in  the  answer;  but  it 
is  manifest,  from  what  is  disclosed,  that  the  legal 
effect  of  the  consolidation,  which  it  is  averred  was 
consummated,  was  to  transfer  to  the  new  corporation 
the  property  of  the  three  constituent  companies 
wherever  it  might  be  located.  When  the  new  cor- 
poration Issued  ito  stock,  it  was  put  upon  the  marketo 
of  the  world,  and  the  persons  becoming  owners 
thereof  acquired  an  in  tores  t,  measured  by  the  shares 
of  stock  owned  by  them  respectively,  in  the  franchise 
and  property  of  the  new  corporation.  No  restriction 
was  placed  upon  its  ownership,  and  all  persons  every- 
where were  at  liberty  to  acquire  it.  Although  the 
corporation  was  a  quasi  public  one,  ito  property  was 
the  property  of  ito  stockholders,  and  subject  to  the 
general  regulation  and  police  power  of  the  Stotes  in 
which  the  corporation  was  situate.  The  owners  of  the 
railway  property  stood  on  an  equal  footing  with  the 
owners  of  other  species  of  properly  as  to  Ito  right  of 
control  and  management.  An  essential  element  of  the 


Digitized  by 


Google 


882 


THE  ALBANY  LAW  JOUENAL. 


oouseot  and  authority  giveu  by  the  State  to  the  oon- 
solidatiou  was  the  right  of  the  lUiiiois  oorporatiou  to 
aoquire,  under  the  laws  of  the  other  States  named,  aii 
interest  iu  property  situate  beyond  the  limits  of  this 
State,  and  forming  an  integral  part  of  a  great  railway 
thoroughfare^  with  a  right  to  issue  its  bonds  and 
stock,  based  on  the  property  of  the  railway  in  the 
three  States,  whose  domestic  corporations  were  the 
constituent  elements  of  such  new  company.  The  ob- 
ject to  be  attained  was  the  corporate  union  of  proper- 
ties and  interests  iu  different  States,  under  the  man- 
agement and  control  of  a  single  board  of  directors, 
thereby  securing  the  concerted  and  harmonious  opera- 
tion of  a  through  line  of  railway  from  St.  Louis  to 
Cincinnati.  If  effect  is  to  be  given  to  the  words  of  the 
Constitution  as  contended  by  appellee,  the  consoli- 
dated corporation  must  necessarily  be  dissolved,  un- 
less the  States  of  Ohio  and  Indiana  acquiesce  in  the 
assumption  by  this  State  of  jurisdiction  over  the  per- 
8onnel  of  the  directory ;  and  also,  unless  the  owners 
of  appellant*s  stock  consent  to  become  citizens  and 
residents  of  Illinois  iu  suflBcieut  number  to  constitute 
a  majority  of  the  directory,  and  a  majority  of  the 
stockholders  consent  to  commit  the  interests  of  the 
corporation  to  such  resident  stockholders.  If  all  this 
could  not  be  attained,  appellant  must  forfeit  its  char- 
ter in  this  State,  and  its  property  here  as  well  as  its 
interest  In  this  continuous  line  of  railway  be  lost  to 
those  interested  therein.  Such  construction  would 
place  this  State  in  the  condition  of  repudiating  its 
acts  upon  the  faith  of  which  sister  States  have  acted, 
and  upon  which  private  interests  have  been  acquired. 
And  although  States  may  not  enter  into  formal 
treaties  and  conventions,  or  agreements  and  compacts, 
they  may,  and  we  venture  to  say  should,  be  exemplars 
of  good  faith  and  fair  dealing,  by  faithfully  observing 
such  obligations  as  legitimately  spring  from  their  co- 
operating legislation.  The  framers  of  the  Constitu- 
tion must  be  presumed  to  have  known  of  the  status  of 
appellant  and  lis  relation  to  the  State  at  the  time  the 
language  referred  to  was  selected,  and  if  they  had  in- 
teuded  the  dissolution  and  destruction  of  appellant 
corporation  as  then  existing,  it  is  also  to  be  presumed 
they  would  have  used  language  expressive  of  such  in- 
tent. The  language  employed  applies  only  to  cor- 
porations existing  by  virtue  of  the  laws  of  this  State, 
and  finds  ample  scope  for  application  to  the  multitude 
of  corporations  thus  existing.  No  reason  has  been 
snggested,  nor  has  any  occurred  to  us,  for  extending 
the  language  of  this  constitutional  provision  beyond 
its  plain  and  obvious  meaning;  and  especially  would 
this  be  so,  in  view  of  the  results  that  would  follow  the 
more'latitudinous  construction  contended  for  by  ap- 
pellee. What  would  be  the  effect  upon  like  corpora- 
tions brought  into  existence  since  the  declared  policy 
of  the  State,  as  expressed  in  this  constitutional  pro- 
vision, is  not  before  us,  and  need  not  be  discussed  or 
determined.  III.  Sup.  Ct.,  Jan.  18,  1888.  Ohio  A  M. 
Ry,  Co,  V.  People,  Opinion  by  Shope,  J.  Scott  and 
Magruder,  J  J.,  dissent. 

SCHOOIiS— AUTHORITY  OF  SCHOOL  COMMITTEE— LI A- 

BILITY.— Where  a  town  has  given  no  direction  in  re- 
gard to  the  care  of  its  school-houses,  the  school  com- 
mittee have  authority,  under  the  Public  Statutes  of 
Massachusetts,  chapter  44,  section  46,  to  order  a  tree 
standing  in  a  school-house  lot  to  be  cut  down,  and 
having  employed  a  proper  person  to  do  the  work,  they 
are  not  liable  for  his  negligence.  The  lang^iage  Is: 
the  school  committee  *'  shall  keep  such  houses  in  good 
order,  and  shall  provide  a  suitable  place  for  the 
schools  where  there  is  no  school-house,  and  provide 
fuel  and  all  things  necessary  for  the  comfort  of  the 
scholars  therein  at  the  expense  of  the  town.'*  The  de- 
fendants were  not  themselves  negligent,  and  if  their 
vote  was  an  official  act,  they  are  not  responsible  for 


the  negligence  of  those  whom  they  employed  in  car- 
rying it  out.  The  doctrine  of  respondeat  superior  Is 
founded  on  the  supposed  benefit  to  the  master  of  the 
act  of  the  servant,  and  does  not  apply  to  a  public  offi- 
cer employing  agents  in  the  discharge  of  a  public 
duty.  Nowell  v.  Wright,  8  Allen,  166;  HUl  v.  Boston, 
122  Mass.  344;  Story  Ag.,  $319.  The  case  is  then  nar- 
rowed to  the  single  question  whether  the  school  com- 
mittee had  authority  to  remove  the  tree  from  the  lot 
on  which  the  high-school  building  was  situated.  If 
they  had,  they  were  the  judges  of  the  necessity  and 
propriety  of  its  removal,  and  it  was  not  necessary  to 
recite  iu  the  vote  the  occasion  for  their  action.  It  ii 
immaterial  whether  the  tree  endangered  the  school 
building  or  the  children  attending  the  school,  or  what 
the  reason  for  its  removal  was.  The  right  to  remove 
it  involved  or  rather  arose  from  the  duty  of  determin- 
ing whether  the  removal  was  necessary.  The  town 
owned  the  school  building  and  lot,  but  it  had  appointed 
no  agent  to  have  charge  of  it,  and  no  officer  had  any 
authority  over  it  except  the  school  committee.  The 
duty  expressly  put  upon  the  committee  by  statute  to 
keep  the  school-house  in  good  order  and  to  provide  all 
things  necessary  for  the  comfort  of  the  scholars,  in- 
cluded the  care  of  the  lot  on  which  the  house  stood, 
as  well  as  of  the  house.  It  was  their  duty  not  only  to 
take  proper  measures  to  protect  the  school-house 
from  threatened  danger,  bat  to  see  that  the  access  to 
it  over  the  lot  from  the  adjoining  street  was  safe  and 
comfortable  for  the  scholars,  and  that  the  lot  wu 
kept  In  proper  condition  for  them  to  use  in  connec- 
tion with  the  school-house.  This  would  be  included 
in  their  general  duty  of  charge  and  superintendence 
of  the  school  if  it  was  not  within  their  specific  duty  in 
regard  to  school-houses.  But  we  cannot  doubt  tliat 
the  statute  made  it  their  duty  to  keep  the  lot,  as  well 
as  the  house  upon  it,  in  good  order.  If  snow  or  If  a 
fallen  tree  incumbered  the  lot,  they  could  remove  it; 
and  they  were  not  obliged  to  wait  until  the  tree  fell. 
It  was  their  duty  to  exercise  and  to  act  upon  their 
judgment  and  discretion  as  to  the  necessity  and  pro- 
priety of  cutting  it  down,  and  in  so  doing  they  were 
acting  as  public  officers  In  the  discharge  of  a  public 
duty.  Mass.  Sup.  Jud.  Ct.,  Jan.  6,  1888.  MoKenna  v. 
KinibaU,    Opinion  by  W.  Allen,  J. 

Ship  and  shipping  —  negligence  —  contribu- 
tory —  UNLASHING  WHEEL  —  RIGHT  OF  INJURED  PAR- 
TY TO  BE  CURED  AT  EXPENSE  OF  SHIP.—  Llbellaut,  an 
experienced  seaman,  was  placed  to  await  orders  in  the 
wheel-house  of  a  steam -barge  which  was  being  towed. 
He  unlashed  the  wheel  without  orders,  and  as  the  rud- 
der came  into  contact  with  an  obstruction  on  the  bot- 
tom, the  wheel  revolved  and  injured  libellant  who 
tried  to  hold  it.  Held  ,(1)  that  he  was  guilty  of  con- 
tributory negligence.  (2)  It  is  now  further  urged  in 
behalf  of  the  libellant  that  even  if  he  was  negligent, 
and  if  the  injury  occurred  without  any  negligence  on 
the  part  of  the  officers  of  the  barge,  the  libelliuit  is  en- 
titled to  be  cured  or  properly  treated  medically  at  the 
expense  of  the  ship.  There  is  no  dispute  as  to  the  role 
which  prevails  that  a  seaman  shipped  for  a  voyage, 
who  is  taken  sick,  or  who  has  received  injury  by  acci* 
dent,  even  where  he  Is  partly  at  fault,  is  entitled  to 
medical  treatment  during  the  voyage  or  until  he  is 
cured ;  but  I  do  not  think  this  libellant  stood  in  such 
a  relation  to  this  barge  as  to  be  entitled  to  invoke  this 
rule  in  his  own  behalf.  This  ship  was  not  bound  upon 
a  voyage,  within  the  meaning  of  the  oases  in  which 
this  rule  has  been  applied,  or  of  the  circumstances  out 
of  which  the  rule  originated.  The  libellant  did  not  ship 
for  a  voyage,  but  only  for  a  temporary  movement  of 
the  barge  from  one  place  in  the  harbor  to  another.  It 
was  not  a  case  where  it  was  expected  to  earn  freight, 
or  in  any  way  engage  in  commerce.  No  shipping  arti- 
cles were  signed ;  no  special  emplojiiient  as 
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was  giyeu  to  the  libeilaut.  The  barge,  at  the  libellaut 
mutt  have  kuowii,  was  proceeding  from  one  looatiou 
iu  the  harbor  to  auother  by  the  aid  of  togt,  and  the 
main  bardeu  of  haudliiig  the  barge  was  upou  the  tags. 
As  a  matter  of  special  precaution,  the  captaiu  secured 
the  services  of  these  few  meu,  very  few  compared 
with  those  required  for  the  uavigatiou  of  such  a  craft 
if  bound  upon  a  vojage,  and  the  libellant  was  directed 
to  take  his  place  in  the  wheel-house.  This  did  not 
make  him  a  seaman  or  put  him  in  such  a  relation  to 
this  vessel  as  to  entitle  him  to  all  the  rights  of  a  sea- 
man who  had  been  duly  shipped  for  a  voyage.  He 
was  merely  in  the  potitiou  of  an  employee  rightfully 
on  boaad  of  the  vessel,  and  if  while  there  he  had  been 
injured  by  reason  of  the  fault  or  negligence  of  the 
officers  of  the  barge,  he  might  have  had  his  action 
either  at  law  or  his  libel  iu  admiralty  to  recover  dam- 
ages for  such  injury.  All  the  cases  which  have  been 
cited,  where  the  rule  now  invoked  bas  been  applied, 
are  cases  where  the  seaman  was  shipped  for  a  voyage 
from  one  port  to  another,  and  where  the  sickness  or 
injury  for  which  he  claimed  to  be  treated  was  incurred 
while  in  the  discharge  of  his  duty  under  such  engage- 
ment. Tbey  all  agree  that  the  obligation  to  **  cure,*' 
as  the  old  cases  say,  or  to  give  *'  medical  treatment,'* 
as  the  later  cases  term  it,  only  continues  to  the  end  of 
the  voyage.  Here  this  man  was  employed  to  aid,  we 
will  say,  in  transferring  this  barge  from  a  position  on 
the  North  branch  to  the  Illinois  Central  slip,  a  dis- 
tance of  less  than  two  miles.  Unless  some  unex- 
pected delay  intervened,  it  could  not  be  expected  to 
last  more  than  an  hour  or  an  hour  and  a  half,  and  at 
the  end  of  that  time,  ttyou  call  it  a  voyage,  the  voy- 
age would  be  over ;  so  that  even  iu  the  event  that  this 
man  had  been  entitled  to  this  right,  the  right  would 
be  gone  so  very  soon  that  it  would  be  of  very  little 
value  to  him.  I  think  therefore  that  no  recovery  can 
be  had  for  damages  to  the  libellant  by  reason  of  his 
rights  as  a  seaman  under  the  rule  referred  to.  U.  S. 
Dist-  Ct.  N.  D.  111.,  Dec.  5, 1887.  The  John  B.  Lyon. 
Opinion  by  Blodgett,  J. 

Witness— DEFENDANT  in  a  criminal  action— im- 
peachment.—A  defendant  in  a  criminal  prosecution, 
who  voluntarily  takes  the  stand  in  his  own  behalf, 
subjects  himself  to  the  same  rules  as  to  cross-exam- 
ination and  impeachment  as  other  witnesses;  and  iu 
impeaching  bis  credibility  as  a  witness  the  inquiry  is 
not  restricted  to  his  general  reputation  for  veracity, 
but  involves  his  whole  moral  character.  The  act  un- 
dertakes to  distinguish  him  from  other  witnesses  in 
only  three  particulars :  (1)  He  is  not  to  be  called  ex- 
cept upon  his  own  request;  (2)  bis  failure  to  take  the 
stand  is  pot  to  create  any  presumption  against  him ; 
(3)  he  must  be  the  first  to  testify  for  the  defense  when 
he  proposes  to  become  a  witness.  The  first  two  are 
privileges  not  enjoyed  by  other  parties ;  the  last  is  a 
burden.  The  Legislature  having  seen  fit  to  make  the 
three  exceptions,  the  courts  are  not  authorized  to 
make  any  other.  With  the  wisdom  and  the  policy  of 
the  act  we  have  nothing  to  do ;  this  concerns  the  Leg- 
islature only.  It  is  a  natural  step  in  the  line  of  pro- 
gress that  began  with  the  removal  of  the  disqualifica- 
tion of  interest  in  civil  suits,  now  removed  by  legisla- 
tion iu  England,  and  in  almost  all  of  the  American 
States,  and  to  a  large  extent  applied  to  criminal  trials 
by  most  of  the  States  of  this  Union.  Speaking  for 
myself,  I  agree  with  the  views  expressed  by  the 
learned  writer  quoted  in  the  notes  to  Wharton's 
Criminal  Evidence:  '*  But  though  the  new  rule  may 
tend,  and  very  properly,  to  an  increase  in  the  number 
of  convictions,  there  is  not  the  slightest  doubt  that  it 
will  also  prevent  a  number  of  wrongful  convictions,  if 
not  make  wrongful  convictions  almost  impossible.** 
To  return  to  the  objections  made  to  the  evidence  in 
the  case  at  bar.    It  is  earnestly  insisted  that  such  rul- 


ing operates  to  destroy  the  elementary  principle  of  law 
that  the  State  cannot  go  into  proof  of  the  general  char- 
acter of  the  accused  until  he  first  opens  the  door.  The 
contention  is  not  logical;  the  general  rule  remains  un- 
affected. The  accused  is  still  safe  from  such  an  attack 
so  long  as  he  remains  the  accused  only ;  but  when  he 
voluntarily  places  himself  upon  the  stand,  he  assumes 
the  character  of  a  witness,  and  as  such  most  expose 
himself  to  be  attacked  to  the  same  extent  as  other  wit- 
nesses. Surely  the  courts  would  be  slow  to  place  a 
construction  upon  an  act  of  the  Legislature  (if  there 
were  room  for  construction)  that  would  allow  a  wit- 
ness to  be  sworn  and  give  his  testimony  against  that 
of  good  and  true  men,  when  the  State's  attorney 
knows  and  is  ready  to  prove  him  wholly  devoid  of 
moral  sense  and  utterly  unworthy  of  belief,  and  at  the 
same  time  prevent  the  State  from  showing  the  char- 
acter of  the  witness  as  affecting  his  credit.  Under  this 
act  a  man  repeatedly  convicted  of  the  crime  of  per- 
jury can  go  before  the  jury  in  a  community  where  he 
is  unknown,  and  with  a  good  manner  and  fair  exte- 
rior give  evidence  iu  his  own  behalf,  and  the  State  re- 
main powerless  to  impeach  him,  if  the  position  con- 
tended for  were  tenable.  Prior  conviction  of  an  in- 
famous crime,  it  would  seem,  does  not  incapacitate 
him,  as  the  statute  gives  him  the  right  to  testify  on 
his  own  l>ehalf»  as  was  held  by  the  courts  of  New  York 
under  a  statute  in  the  main  similar  to  our  own.  New- 
man V.  People,  63  Barb.  680.  But  under  the  rule  con- 
tended for  the  record  of  such  conviction  could  not  be 
introduced,  because  as  a  defendant,  evidence  of  a 
distinct  felony  could  not  be  proven  against  him.  The 
statement  of  the  proposition  would  seem  to  carry  with 
it  its  own  refutation.  That  such  conviction  can  be 
shown  to  affect  his  credibility  as  a  witness  has  been 
expressly  adjudged.  State  v.  Kelsoe,  76  Mo.  605.  It 
must  be  borne  in  mind  that  In  Tennessee  it  has  been 
long  and  well  settled  that  in  impeaching  the  credi- 
bility of  a  witness,  the  inquiry  is  not,  as  in  some 
of  the  States,  restricted  to  the  general  reputation  for 
veracity,  but  it  iuyolves  his  whole  moral  character.  It 
has  been  regarded  as  essential  to  the  ends  of  justice 
that  both  the  court  and  jury  should  have  full  oppor- 
tunity of  knowing  the  entire  moral  character  of  the 
witness  whose  credit  Is  sought  to  be  impeached ;  **  in 
view  of  all  of  which,*'  as  was  said  by  Judge  McKinney 
in  Gilliam  v.  State,  1  He^d,  88,  "  it  may  be  safely  left 
to  the  jury  to  determine  what  degree  of  credit  the 
witness  is  entitled  to  for  truth,  notwithstanding  his 
other  vices  and  Immoralities  of  character,  as  his  claim 
to  veracity  is  the  primary  and  important  considera- 
tion." According  to  our  practice  then,  the  proper  in- 
quiry is  whether  the  witness  knows  the  general  char- 
acter of  a  person  whose  credibility  is  in  question,  and 
whether  from  such  knowledge  the  witness  would  be« 
lieve  him  on  oath.  Ford  v.  Ford,  7  Humph.  92;  Mer- 
riman  v.  State,  8  Lea,  894.  So  we  see  this  witness  has 
only  been  made  to  carry  the  same  burden  that  rests 
upon  all  witnesses  under  our  practice.  The  charge  of 
the  court,  as  far  as  language  can  do,  so  confines  the 
effect  of  the  testimony  to  his  credibility.  If  such  evi- 
dence, notwithstanding  the  charge,  may  by  possibility 
prejudice  him  with  the  jury  (and  we  have  no  right  to 
suppose  that  the  jurors,  on  their  oaths,  will  not  be 
controlled  by  the  charge),  the  defendant  cannot  com- 
plain, since  he  voluntarilj  placed  himself  in  a  position 
where  such  evidence  was  admissible.  But  we  are  not 
left  alone  to  reason  out  our  conclusions  upon  this 
question.  It  and  kindred  questions  have  been  pre- 
sented and  adjudicated  in  accordance  with  the  views 
here  expressed  in  other  States.  The  best-considered 
case  perhaps  to  which  we  have  had  access  is  State  v. 
Clinton,  67  Mo.  880,  where  many  cases  are  cited  sne- 
tainiog  the  conclusion  there  reached— that  the  defend- 
ant, as  a  witness  in  a  criminal  case,  subjects  himself 
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to  the  same  rules  as  to  oross-examiuatiou  and  im- 
peaohmeut  as  other  witnesses.  Similar  statutes  have 
been  similarly  construed  in  Nevada,  New  York,  Cali- 
fornia, Massachusetts,  Indiana,  Couuectiout,  New 
Hampshire  and  other  States.  State  v.  Cohn,  9  Nev. 
179;  Brandon  v.  People,  42  N.  Y.  265,  where  on  cross- 
examination,  **Have  yon  ever  been  arrested  for 
theft?*'  was  held  a  proper  question,  nu  suggestion  of 
privilege  having  been  made;  Conners  v.  People,  60  N. 
Y.  240;  MoGarry  v.  People,  2  Lans.  227;  State  v. 
Pfeffsrle,  36  Kan.  90;  People  v.  MoGungill.  41  Cal.  429; 
Mershon  v.  State,  61  lud.  14;  State  v.  Ober,  62  N.  H. 
459;  Town  of  Norfolk  v.  Gaylord,  28  Conn.  809.  The 
rule  as  to  the  general  character  of  witnesses  is  the 
same  in  Missouri  as  in  this  State.  State  v.  Breeden, 
68  Mo.  607.  In  Massachusetts  it  is  held  that  where 
the  defendant  is  a  witness  he  may  be  asked  **  whether 
he  has  been  in  prison  on  other  charges.'*  Com.  v. 
Bonner,  97  Mass.  587.  See  also  Whart.  Crim.  £v.,  § 
427  et  8eq.,  where  the  author  takes  this  view  of  similar 
statutes.  Tenn.  Sup.  Ct.,  Jan.  14, 1888.  Peck  v.  StaU 
Opinion  by  Folkes,  J. 


CORRESPONDENCE. 

A  Question  of  Contract. 
Editor  of  the  Albany  Law  Journal : 

A.  asks  B.  to  let  him  have  the  job  of  threshing  his 
oats  and  receives  an  affirmative  reply.  He  entered 
upon  the  performance  thereof  and  threshed  200  bush- 
els, reserving  and  retaining  to  himself  six  bushels  on 
each  hundred,  which  together  with  board  of  team 
and  two  men,  was  shown  to  be  the  general  custom  of 
the  neighborhood  and  so  understood  and  agreed  be- 
tween the  parties.  B.  (without  cause)  refused  to 
allow  A.  to  thresh  the  balance  of  the  grain,  which 
upon  the  trial  was  shown  to  be  1,200  bushels.  His 
readiness  and  willingness  to  continue  and  his  inability 
to  find  work  during  the  period  which  it  would  have 
required  to  complete  defendant's  Job  were  facts  duly 
proven.  Plaintiff  testified  that  while  working  he  paid 
his  men  $1  per  day,  and  that  they  threshed  250  bushels 
per  day,  and  that  oats  were  worth  forty  cents  per 
bushel.  The  defendant  having  put  in  no  evidence, 
was  a  case  made  out,  and  If  so,  for  how  much  ? 
Yours  truly. 

Law  Student. 

♦ 

NEW  BOOKS  AND  NEW  EDITIONS. 

Hbard*8  Shortt  on  Criminal  Intobmations  (Crim- 
inal AND  Quo  Warranto),  Mandamus  and  Pro- 
hibition. 

This  English  work,  edited  by  Mr.  Franklin  Fiske 
Heard,  of  Boston,  seems  to  be  the  first  volume  of  a 
new  series  of  English  text-books  with  American  notes, 
to  t>e  called  American  Law  Series,  and  published 
monthly,  by  Charles  H.  Edson  &  Co.,  of  Boston,  at 
$15  a  year.  It  is  a  beautifully  printed  book  of  800 
pages,  but  is  in  paper  sides  and  with  trimmed  edges, 
which  in  our  judgment  is  injudicious,  because  It  must 
be  bound,  and  in  binding  it  must  be  still  more  cut 
down.  The  price  of  course  is  amazingly  cheap,  and  of 
course  is  only  to  be  accounted  for  by  the  fact  that 
there  is  no  international  copyright.  We  have  often 
said  we  do  not  much  care  for  English  books  with 
American  notes.  Our  own  text-books  are  infinitely 
superior,  with  few  exceptions,  as  to  the  law  common 
to  both  countries,  and  every  English  book  has  much 
that  is  superfluous  to  us.  This  criticism  is  fairly  ap- 
plicable to  this  work,  and  yet  it  may  well  be  that  with 
the  notes  of  Mr.  Heard,  a  very  competent  editor,  It 
may  prove  useful,  especially  as  to  Informations  and 


Prohibition.  It  has  a  large  number  of  Forms,  Its 
principal  virtue  however,  and  that  a  very  Important 
one,  is  probably  its  marvellous  cheapness.  We  shall 
await  future  volumes  with  Interest  and  cariosity. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Friday, 
May  4, 1888: 

Judgment  affirmed  with  costs— Henry  K.  Stevens, 
appellant,  v.  Ella  S.  Comstock  and  others,  respond- 
ents.  Judgment  affirmed  with  costs— Charles  Bur- 
ley  and  another,  appellants,  v.  Orsell  H.  Hartson  and 

others,  respondents. Judgment  affirmed  with  costs 

—John  Laugford  and  another,  respondents,  v.  Orsell 
Cook,  impleaded,  etc.,  appellant. Judgment  af- 
firmed with  costs  —  Mart  in  Mulligan,  respondent,  v. 

Knickerbocker  Ice  Company,  appellant. Judgment 

affirmed  with  costs— Frank  D.  Wright,  respondent, 

V.  William  D.  Andrews  and  another,  appellants. 

Appeal  dismissed  with  costs— Bridget  Cashen,  appel- 
lant, V.  City  of  Auburn,  respondent. Motion  to  pre- 
fer cause  granted— George  L.  Kingsland  and  others  v. 

City  of  New  York. Conviction  of  murder  in  the  first 

degree  affirmed— People  v.  Edward  A.  Deacons. 

Ordered :  That  the  court  take  a  recess  until  Mon- 
day, June  4,  then  to  meet  in  the  town  hall  In  the  vil- 
lage of  Saratoga  Springs,  and  proceed  with  the  call  of 
the  present  calendar  funtil  Its  numbers  are  concluded. 
It  is  also  ordered  that  a  new  calendar  be  prepared  for 
that  date,  upon  which  will  be  lipioed  only  those  oases 
in  which  the  returns,  with  notices  of  argument  and 
proofs  of  service,  shall  have  been  filed  with  the  clerk 
in  Albany  on  or  before  Saturday,  May  26. 

Motion  days  will  be  Tuesdays,  June  6  and  12. 


NOTES. 


The  Troy  Times  supplies  ns  with  the  best  legal 
stories  that  we  meet  with.  We  like  them  a  great  deal 
better  than  Its  editorial  opinions  about  law  and  law- 
yers. But  then  its  stories  are  selected.  The  two  fol- 
lowing are  from  Its  columns:  Miss  Jane  Wyatt,  a 
bulky  Englishwoman,educated  at  Kensington,and  now 
teaching  music  at  Eau  Claire,  Wis.,  had  a  misunder- 
standing with  little  grocer  Kneeland  over  his  bill,  and 
the  result  was  a  suit  against  the  grocer  for  $5,000  dam- 
ages for  assault  and  battery.  Mr.  Kneeland*s  lawyer,  It 
is  reported,  furnished  more  fun  for  the  large  audience 
that  heard  the  trial  than  a  circus,  and  It  was  such  pas- 
sages as  the  following  that  led  the  jury  to  bring  In  a 
prompt  verdict  of  **  No  cause  of  action : "  **  Gentle- 
men of  the  jury,  compare  the  proportions  of  the  par- 
ties in  this  action,  and  remember,  gentlemen,that  sev- 
eral dollars'  worth  of  the  ailment  which  has  gone  to 
make  up  the  large  physique  of  this  plaintiff  was  fur- 
nished by  the  defendant,  and  that  It  is  claimed  that 
he  has  not  received  adequate  pecuniary  return  there- 
for."  Senator  Wade  Hampton  tells  this  story  about 

Senator  **  Zeb  '*  Vance's  first  case  in  the  North  Caro- 
lina Supreme  Court :  His  client  had  been  worsted  in 
the  lower  court,  and  Vance  took  an  appeal.  It  was 
his  first  argument  in  the  court,  and  he  took  great 
pains  with  it.  When  the  court  came  to  render  a  de- 
cision the  chief  justice  quoted  Vance's  argument  in 
fulL  As  he  was  proceeding  Vance  looked  proudly 
around  at  the  other  lawyers  and  cheerfully  rubbed  his 
hands.  To  his  mind  that  was  the  greatest  argument 
ever  presented  to  a  court.  The  court  read  Vance*s 
argument  through,  and  then  said :  '*  For  these  reasons 
we  affirm  the  decision  of  the  court  below."  Vance  was 
dumbfounded.  His  own  argument  was  used  as  the 
basis  of  a  decision  against  his  clienty<->^  _  _ 
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CURRENT  TOPICS. 

IN  the  May  number  of  The  Forum  is  an  article  by 
Judge  Barrett  entitled  *' Miscarriages  of  Jus- 
tice/' which  is  generally  a  very  sensible,  temper- 
ate and  timely  utterance.  The  first  cause  of  mis- 
carriage noticed  is  the  delay  of  the  law.  The 
writer  recommends  the  consolidation  of  the  three 
highest  courts  in  the  city  of  New  York  —  the 
Supreme,  Superior  and  Common  Pleas — **into  one 
great  tribunal  with  an  appellate  branch  of  five 
judges,  sitting  throughout  the  legal  year.''  The 
special  advantage  of  this  would  be  to  **  release  four 
of  the  present  appellate  judges  for  the  duties  of 
nui  prius  and  equity."  There  is  every  thing  in 
favor  of  this  recommendation.  The  present  system 
is  extremely  unwise  and  without  a  single  reason  in 
its  favor  —  a  remnant  of  old  days  and  a  memorial 
of  the  growth  of  the  city.  In  respect  to  relief  of 
the  Court  of  Appeals,  the  judge  disapproves  a  com- 
mission and  the  limiting  of  appeals,  and  prefers  two 
chambers  and  a  division  of  the  calendar.  To  this 
we  should  prefer  one  chamber  and  an  alternation 
of  the  judges  so  as  to  afford  a  constant  session. 
The  judge  gives  a  good  deal  of  attention  to  the  in- 
convenience of  the  rule  in  the  city  to  postpone  a 
trial  on  account  of  the  engagement  of  counsel  in 
another  court.  It  seems  that  at  the  judge's  sugges- 
tion a  proposal  was  once  made  to  abrogate  the  rule, 
but  it  met  with  little  favor.  Much  can  be  said 
against  the  rule,  but  it  would  seem  that  the  injus- 
tice of  abolishing  it  would  overbalance  the  benefit. 
The  judge  comes  to  the  rescue  of  the  judges,  which 
they  hardly  needed,  but  his  analysis  of  the  matter 
of  reversals  is  worth  reproducing.  He  says :  **  Some 
day,  for  instance,  the  court  in  bane  hands  down  a 
list  of  one  hundred  decisions,  in  which  we  find 
forty  reversals.  At  once  the  thoughtless  critic 
cries  out  that  the  judges  of  first  instance  are  wrong 
about  as  frequently  as  they  are  right.  He  fails  to 
recognize  the  fact  that  these  hundred  cases  repre- 
sent, in  all  probability,  five  hundred  actual  trials, 
four  hundred  of  which  were  conducted  with  such 
accuracy  that  the  defeated  party  did  not  venture  to 
appeal.  The  fair  statement  would  be  that  there 
were  forty  reversals  out  of  five  hundred  trials,  or 
one  in  twelve.  An  analysis  of  these  forty  reversals 
would  prove  that  the  great  majority  were  nUi  prius 
appeals,  where  the  judge  below  had  little  opportu- 
nity for  refiection  or  deliberation.  Reversals  in 
equity  cases,  where  opinions  are  written  below,  are 
infrequent,  while  the  percentage  in  motions  is  in- 
finitesimal. A  judge  at  chambers  has  a  monthly 
calendar  of  some  seven  hundred  motions.  He  hears 
and  decides  at  least  one-half  of  these,  say,  at  a  low 
estimate,  three  hundred.  Subsequent  scrutiny  of 
the  appellate  calendars  will  bring  to  light  possibly 
half  a  dozen  of  these  motions,  indicating  that  ap- 
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peals  are  taken  in  about  one  out  of  every  fifty  de- 
cisions. The  average  of  reversals  will  not  exceed 
two  out  of  the  six,  or  one  out  of  every  one  hundred 
and  fifty  disposed  of.  The  same  rule  applies  to 
the  second  appeal.  Probably  not  more  than  one 
case  out  of  every  three  disposed  of  by  the  General 
Term  goes  to  the  Court  of  Appeals,  while  the  per- 
centage of  reversals,  after  the  deliberation  of  three 
judges,  is  naturally  less  than  on  the  first  appeal. 
There  will  always  be  reversals  in  close  or  evenly 
balanced  cases  until  the  human  mind  is  trained  to 
act  automatically,  or  until  appellate  courts  are  abol- 
ished. Indeed,  the  percentage  of  reversals  on  the 
occasioiial  appeals  by  writ  of  error  which  thie  Fed- 
eral system  permits  to  the  Supreme  Court  of  the 
United  States  from  our  Court  of  Appeals  is  quite  as 
large  as  the  percentages  below.  In  all  human  prob- 
ability it  would  again  be  as  large  upon  a  further 
appeal  to  a  still  higher  tribunal,  could  such  be 
called  into  being."  The  judge  continues:  **The 
most  fruitful  source  of  miscarriages  of  justice  is 
certainly  weakness  of  judicial  rule. "  By  this  he 
seems  to  mean  rule  of  the  jury.  In  this  he  thinks 
**  there  is  a  middle  course  between  the  heavy  hand 
of  English  authority  and  the  criminal  Utopia  of 
Illinois,"  where  the  trial  judge  is  prohibited  in 
criminal  cases  not  only  from  commenting  on  the 
facts,  but  even  from  charging  colloquially  upon  the 
law.  In  regard  to  juries  the  writer  says:  "The 
time  is  coming  when  the  principle  of  unanimity 
will  have  to  be  modified.  The  demand  for  such  a 
•change  will  be  greater  as  the  juries  improve  and  as 
the  difficulty  in  securing  conscientious  unanimity  is 
found  to  increase.  The  presiding  justice  of  this 
department  lately  made  what  seems  to  me  a  happy 
suggestion  on  this  head.  He  advocated  a  consti- 
tutional amendment  making  a  vote  of  nine  jurors, 
when  approved  by  the  court,  equivalent  to  unanim- 
ity. That  would  prevent  disagreements  in  all  but 
the  most  evenly  balanced  cases,  while  the  require- 
ment of  judicial  approval  would  operate  upon  the 
contending  parties  —  the  majority  and  the  minority 
in  the  jury  room  —  as  a  wholesome  check  and  bal- 
ance." This  recommendation  is  right,  in  our  judg- 
ment, except  as  to  the  approval  of  the  court.  That 
requirement  would  vest  a  dangerous  authority  in 
the  judges,  and  give  them  a  power  which  they  have 
never  had  in  this  country.  It  would  be  better  to 
make  a  rule  for  all  cases  —  say  a  verdict  by  nine  in 
all  cases  except  felonies.  The  judge  is  rather  mild 
on  the  subject  of  judge-made  law,  but  he  says: 
"miscarriages,  resulting  from  uncertainty,  are  more 
frequent  in  the  casus  omissus  and  doubtful  con- 
struction of  a  code  than  in  judicial  conclusions 
drawn  from  the  general  principles  of  the  common 
law."  What  then?  Abolish  all  statutes?  This 
will  hardly  work  in  an  age  when  the  current  is 
overwhelmingly  toward  turning  the  common  law 
into  statutes,  as  in  England  and  in  some  parts  of 
this  country. 

A  long  established  law-book  publishing  enter- 
prise is  discontinued,  and  another  takes  its  place. 
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Mr.  John  D.  Parsons,  Jr.,  has  sold  the  **  American 
Reports/'  established  by  Isaac  Grant  Thompson, 
and  conducted  since  volume  twenty-five  by  Irving 
Browne,  to  the  Bancroft- Whitney  Company  of  San 
Francisco,  California,  the  publishers  of  the  Ameri- 
can Decisions,  which  series  was  originated  by  John 
Proffatt,  and  since  his  death  has  been  conducted 
by  A.  C.  Freeman.  The  "Decisions,"  beginning 
with  the  earliest  report  and  connecting  with  the 
** Reports"  in  1869,  will  be  finished  on  the  4th  of 
July  next  in  one  hundred  volumes.  The  "Reports" 
are  in  sixty  volumes,  with  three  digests,  and  a 
table  of  all  the  cases  reported.  These  two  series 
have  been  a  great  boon  to  the  profession  of  this 
country,  and  are  widely  cited,  and  their  elaborate 
notes  are  frequently  referred  to  by  the  judges.  It 
is  not  too  much  to  say  that  in  these  one  hundred 
and  sixty  volumes  almost  every  case  of  general  in- 
terest and  importance,  and  not  merely  cumulative, 
is  embraced,  and  by  the  system  of  notes  all  others 
of  that  description  are  referred  to  and  frequently 
quoted  from.  The  California  house  proposes  to 
take  up  the  work  where  the  "Reports"  lay  it 
down,  and  to  issue  six  volumes  a  year  instead  of 
four,  at  14.00  instead  of  $4.50  or  $5.00,  on  the  gen- 
eral plan  of  the  "Decisions."  Mr.  Freeman  has 
proved  himself  a  perfectly  competent  editor,  and  in 
his  hands  the  continuation  will  not  be  inferior  to 
the  two  preceding  series.  The  practitioner  will 
now  have  his  choice  between  this  series  and  the 
West  Company's  weekly  series,  aggregating  forty 
volumes  a  year  and  professedly  reporting  every 
thing,  albeit  they  are  sometimes  behind  the  ofiicial 
series.  The  one  gives  the  cream  in  six  volumes 
bound  at  $24.00  a  year,  with  elabor|ite  notes;  the 
other  gives  every  thing  in  forty  volumes  unbound 
for  $40.00,  with  a  moderate  annotation:  To  our 
thinking,  "every  thing"  means  three-fourths  ut- 
terly useless  and  burdensome.  Physicians  greatly 
rely  on  reports  of  cases  in  the  medical  journals,  but 
these  never  report  cases  of  chicken-pox,  measles, 
hives,  croup,  and  the  like.  So  we  think  there  is 
room  for  choice  in  legal  reporting.  Of  the  West 
Company's  monthly  digest^  however,  we  cannot 
speak  too  highly.  This  gives  all  the  average  prac- 
titioner wishes  to  know  of  "  every  thing."  Their 
"Federal  "and  "Supreme  Court  "also  are  unriv- 
alled, and  fairly  essential.  The  California  series 
however  make  two  mistakes,  in  our  judgment. 
They  alter  the  name  to  "American  State  Reports." 
We  cannot  conceive  any  reason  for  doing  it,  and  it 
will  certainly  make  confusion  in  citation,  as  does 
the  English  system  of  "Law  Reports"  and  "Divis- 
ion "  reports.  They  also  will  publish  every  opinion 
in  full,  not  eliminating  questions  of  fact,  evidence, 
practice,  construction  of  charges,  local  statutes, 
and  the  like,  instead  of  omitting  and  indicating 
the  omission.  The  publisher's  circular  does  implied 
but  unintentional  injustice  to  the  "American  Re- 
ports "  in  this  respect.  Nothing  was  ever  omitted 
from  the  opinions  which  had  the  slightest  connec- 
tion with  the  syllabus.  We  deem  the  alteration  a 
mistake,  which  will  account  to  some  extent  for  the 


increase  of  volumes.  One  statement  in  the  ciroalar 
will  not  bear  an  arithmetical  test.  The  circular 
states  that  the  "Reports"  have  given  only  one- 
twentieth  of  the  whole  number  of  decisions,  but 
that  the  new  series  will  give  one-sixth.  If  four 
volumes  gave  only  one  in  twenty,  six  volumes  can- 
not give  one  in  six.  But  the  fact  is  that  the 
"American  Reports"  gave  somewhere  from  a 
twelfth  to  a  fifteenth,  and  including  the  notes,  all 
that  were  useful.  But  the  subscriber  will  get  his 
money's  worth,  and  much  more,  in  any  event.  The 
editor  of  the  "  American  Reports  "  regrets  to  part 
with  that  congenial  work,  but  he  now  will  have 
time  for  the  work,  which  he  has  assumed  in  connec- 
tion with  John  T.  Cook,  of  editing  the  new  series 
of  New  York  Court  of  Appeals  Reports,  published 
by  Weed,  Parsons  &  Co.,  which  he  hopes  to  give 
to  the  profession  at  the  rate  of  six  books,  or  thirty 
volumes  of  the  original  reports,  a  year. 


A  convention  of  delegates  from  all  the  State  Bar 
Associations  has  been  called  to  meet  at  Washing- 
ton on  the  23d  inst.,  to  discuss  the  practicability  of 
obtaining  a  uniform  system  of  laws  in  respect  to 
the  execution  of  laws,  formalities  of  conveyancing, 
powers  of  non-resident  executors  and  administra- 
tors, marriage  and  divorce.  We  do  not  under- 
stand that  the  scheme  embraces  the  law-merchant, 
which  is  next  in  importance  to  marriage  and  di- 
vorce. Some  discussion  has  arisen  as  to  the  pro- 
priety of  calling  this  convention  rather  than  leav- 
ing the  matter  to  the  rather  slow-g^oing  American 
Bar  A.ssociation.  We  see  no  impropriety  in  it,  but 
the  proposal  to  ask  Congress  to  provide  for  its  ex- 
penses is  rather  cheeky.  Doubtless  there  are  a 
great  many  lawyers  who  would  enjoy  a  week's 
junketting  at  the  national  capital  at  the  national 
expense,  but  these  gentlemen  should  pay  their  own 
bUls.  

We  need  not  spend  much  time  over  the  govern- 
or's veto  of  the  high  license  bilL  In  a  legal  sense 
it  is  unanswerable,  because  it  scarcely  makes  a  pre- 
tense of  any  serious  legal  objection.  It  is  abso- 
lutely beneath  criticism  by  a  lawyer.  It  is  simply 
a  partisan  paper  in  the  rum  interest.  The  only 
thing  for  a  legal  journalist  to  do  with  it  is  to  imi- 
tate Pitt  when  he  struck  his  pen  through  his  notes 
of  Erskine's  speech  ;and  threw  them  on  the  floor, 
thus  indicating  his  opinion  that  his  antagonist  said 
nothing  worthy  of  an  answer.  Never  mind.  The 
people  will  sometime  have  comprehensible  laws 
and  put  the  rum  interest  under  their  feet 


NOTES  OF  CASES. 

IN  Origsl/y  v.  Stapleton^  Missouri  Supreme  Court, 
March  6,  1888,  plaintiff  sold  cattle  to  defend- 
ant at  a  sound  price,  knowing  that  they  had  Texas 
fever,  and  that  some  of  them  had  died  from  the 
disease.    Defendant  did  not  know  that  they  were 
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diseased,  nor  that  imy  had  died.  Texas  fever  is  a 
disease  not  easily  detected  except  by  those  ac- 
quainted with  it.  Bdd,  a  fraudulent  conoealmont 
by  plaintiff  of  a  latent  defect,  and  that  the  doctrine 
of  ea^mt  emptor  did  not  apply.  The  court  said: 
^^Ca/Moi  emptor  is  the  general  rule  of  tho  common 
law.  If  defects  in  the  property  sold  are  patent,  and 
might  be  discovered  by  the  exercise  of  ordinary  at- 
tention, and  the  buyer  has  an  opportunity  to  in- 
spect the  property,  the  law  does  not  require  the 
vendor  to  point  out  defects.  But  there  are  cases 
where  it  becomes  the  duty  of  the  seller  to  point  out 
and  disclose  latent  defects.  Parsons  says  the  rule 
seems  to  be  that  a  concealment  or  misrepresenta- 
tion as  to  extrinsic  facts  which  affect  the  market 
value  of  the  things  sold,  is  not  fraudulent,  while 
the  same  concealment  of  defects  in  the  articles 
themselves  would  be  fraudulent.  2  Pars.  Cont. 
(6th  ed.)  776.  When  an  article  is  sold  for  a  par- 
ticular purpose,  the  suppression  of  a  fact  by  the 
vendor,  which  fact  makes  the  article  unfit  for  the 
purposes  for  which  it  was  sold,  is  a  deceit ;  and  as 
a  general  rule  a  material  latent  defect  must  be  dis- 
closed when  the  article  is  offered  for  sale,  or  the 
sale  will  be  avoided.  1  Whart.  Cont.,  %  246.  The 
sale  of  animals  which  the  seller  knows,  but  the 
purchaser  does  not,  have  a  contagious  disease, 
should  be  regarded  as  a  fraud  when  the  fact  of 
the  disease  is  not  disclosed.  Cooley  Torts,  481. 
Kerr  says:  'Defects  however  which  are  latent,  or 
circumstances  materially  affecting  the  subject-mat- 
ter of  a  sale,  of  which  the  purchaser  has  no  means, 
or  at  least  has  no  equal  means  of  knowledge,  must, 
if  known  to  the  seller,  be  disclosed.*  Kerr  Fraud 
(edition  by  Bump),  101.  In  OardweU  v.  McQld- 
Icmd,  8  Sneed,  150,  the  action  was  for  fraud  in  the 
sale  of  an  unsound  horse.  The  court  had  in- 
structed that  if  the  buyer  relies  upon  his  own  judg- 
ment and  observations,  and  the  seller  makes  no 
representations  that  are  untrue,  or  says  nothing,  the 
buyer  takes  the  property  at  his  own  risk.  This  in- 
struction was  held  to  be  erroneous,  the  court  say. 
ing,  if  the  seller  knows  of  a  latent  defect  in  the 
property  that  could  not  be  discovered  by  a  man  of 
ordinary  observation,  he  is  bound  to  disclose  it.  In 
Jeffrey  v.  BigehtD,  18  Wend.  518,  the  defendants, 
through  their  agent,  sold  a  flock  of  sheep  to  the 
plaintiff.  Soon  after  the  sale  a  disease  known  as 
the  '  scab '  made  its  appearance  among  the  sheep. 
It  was  in  substance  said,  had  the  defendants  made 
the  sale  in  person,  and  known  the  sheep  were  dis- 
eased, it  would  have  been  their  duty  to  have  in- 
formed the  purchaser,  and  the  defendants  were 
held  liable  for  the  deceit.  In  the  case  of  MeAdams 
V.  CcUeSy  24  Mo.  228,  the  plaintiff  made  an  exchange 
or  swap  for  a  filly,  unsound  from  the  loss  of  her 
teeth.  The  court,  after  a  careful  review  of  the  au- 
thorities as  they  then  stood,  announced  this  conclu- 
sion :  '  If  the  defect  complained  of  in  the  present 
case  was  unknown  to  the  plaintiff,  and  of  such  a 
character  that  he  would  not  have  made  the  ex- 
change had  he  known  of  it,  and  was  a  latent  defect 
such  as  would  hav«  ordinarily  escaped  the  observa. 


tion  of  men  engaged  in  buying  horses,  and  the  de- 
fendant, knowing  this,  allowed  the  plaintiff  to 
exchange  without  communicating  the  defect,  he 
was  guilty  of  a  fraudulent  concealment,  and  must 
answer  for  it.'  This  case  was  followed,  and  the 
principal  reasserted,  in  Barron  v.  Alexander ^  27  Mo. 
580.  HiU  V.  BaUs,  2  Hurl.  &  N.  299,  seems  to 
teach  a  different  doctrine;  but  the  cases  in  this 
court,  supported  as  they  are,  must  be  taken  as  the 
established  law  of  this  State.*' 


In  Porter  v.  Day,  Wisconsin  Supreme  Court, 
March  27,  1888,  it  was  held  that  trotting  or  racing 
horses  for  a  premium  or  award  is  not  illegal  either 
at  common  law  or  under  the  statutes  of  Wisconsin, 
and  the  winner  of  such  a  race  may  maintain  an  ac- 
tion to  recover  the  amount  of  the  premium.  The 
court  said:  ''That  the  mere  trotting  or  racing  of 
horses,  when  done  in  a  proper  manner  and  not  in 
the  public  streets  or  highways,  is  not  an  illegal  act 
at  common  law  is  well  settled  by  the  authorities, 
and  it  is  equally  well  settled  that  betting  on  the  re- 
sult of  a  horse-race  was  not  illegal  at  common  law. 
See  the  following  authorities:  Da  Costa  v.  Jonei, 
Cowp.  729;  Good  v.  Elliott,  8  T.  R.  698;  McAUester 
V.  muten,  2  Camp.  488;  BloicUm  v.  Pye,  2  Wils.  809; 
Oibbons  v.  Qouveneur,  1  Denio,  170;  Van  VaUcenburgh 
V.  Torrey,  7  Cow.  252;  Bunn  v.  Biker,  4  Johns.  426 ; 
Campbell  v.  Richardson,  10  id.  406.  By  the  stat- 
utes of  this  State  trotting  or  racing  horses  is  not 
declared  illegal.  It  is  only  'betting  and  waging 
upon  a  horse  or  other  race  *  which  is  declared  to  be 
illegal.  See  sections  4582,  4586,  4588,  Rev.  Stat. 
1878.  The  only  question  on  the  first  point  made  is 
whether  competing  for  a  reward,  purse  or  stake 
offered  by  a  third  party,  to  one  whose  horse  shall 
win  in  a  trotting  or  running  race,  is  illegal.  It 
seems  to  us  this  question  must  be  answered  in  the 
negative.  As  stated  above,  the  mere  racing  or 
trotting  of  horses,  when  conducted  in  a  proper 
place  and  in  a  proper  manner,  is  not  an  illegal  act. 
Offering  a  reward  or  premium  to  the  successful 
competitor  in  such  a  race  or  trot  is  therefore  just  as 
lawful  as  the  offering  a  reward  for  competing  in 
any  other  lawful  business.  If  the  mere  offering  a 
premium  or  reward  to  the  competitors  in  a  lawful 
transaction  is  a  violation  of  the  laws  against  gam- 
ing and  betting,  then  all  the  premiums  offered  by 
our  State  and  county  agricultural  societies  would 
be  a  violation  of  that  law.  The  fact  that  the  par- 
ties competing  for  the  reward  or  premium  offered 
are  required  to  pay  something  in  the  way  of  an  en- 
trance fee  before  they  are  allowed  to  compete  does 
not  make  the  transaction  a  betting  or  gaming  trans- 
action. All  competitors  for  premiums  in  these 
societies  are  required  to  pay  an  entrance  fee,  and 
these  entrance  fees  go  to  make  up  in  part  the  pre- 
miums offered  to  the  competitors.  It  is  only  when 
it  is  shown  that  the  offering  a  reward  or  premium 
to  the  competitors  is  a  mere  subterfuge  for  betting 
and  gaming  on  a  horse-race  or  any  uncertain  event, 
that  it  comes  under  the  law  prohibiting  betting  and 
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gaming.  If  two  or  more  men  owning  trotting- 
horses  should  contribute  equally  or  otherwise  a 
sum  of  money,  and  put  it  into  the  hands  of  some 
other  person  for  the  purpose  of  offering  it  as  a  pre- 
mium or  reward  to  them  only,  and  to  the  owner  of 
the  horse  who  sliould  win  the  race,  such  a  transac- 
tion would  undoubtedly  come  within  the  rule 
which  prohibits  betting  on  a  horse  or  other  race ; 
and  it  was  so  held  in  the  case  of  Otbbons  v.  Qouve- 
n£ur,  svpra.  Where  there  is  no  claim  that  the  com- 
petitors are  the  sole  contributors  to  the  premium  or 
purse  which  is  offered  to  them  as  competitors,  wo 
are  unable  to  find  any  decided  case  which  holds 
that  the  competing  for  such  purse  or  premium  is 
illegal  or  prohibited,  unless  the  same  be  expressly 
prohibited  by  the  laws  of  the  State  in  which  such 
rewards  were  offered.  On  the  other  hand,  in  those 
States  where  the  legality  of  offering  rewards  or  pre- 
miums has  been  considered,  and  where  they  are  not 
expressly  prohibited  by  law,  the  courts  liave  uni- 
formly held  the  transaction  a  lawful  one,  and  that 
it  is  not  within  the  prohibition  against  betting  and 
gaming.  Harris  v.  White^  81  N.  Y.  532;  Misrur  v. 
Knapp^  9  Pac.  Rep.  66 ;  Ddier  v.  Society ^  57  Iowa,  481 ; 
Ah&rd  V.  Smith,  63  Ind.  58.  In  Harris  v.  WhiU, 
supra,  the  court  state  the  difference  between  bet- 
ting and  gaming,  and  offering  purses  or  premiums, 
as  follows :  '  A  bet  or  wage  is  ordinarily  an  agree- 
ment between  two  or  more  that  a  sum  of  money  or 
some  valuable  thing,  in  contributing  which  all 
agreeing  take  part,  shall  become  the  property  of 
one  or  some  of  them  on  the  happening  in  the  future 
of  au  event  at  the  present  uncertain,  and  the  stake 
is  the  money  or  thing  thus  put  upon  the  chance. 
There  is  in  this  an  element  that  does  not  enter  into 
a  modern  purse  or  premium,  viz.,  that  each  party 
to  the  former  gets  a  chance  of  gain  from  others,  and 
takes  a  risk  of  his  own  to  them.  *  *  ♦  A  purse 
or  premium  is  ordinarily  some  valuable  thing  offered 
by  a  person  for  the  doing  of  something  by  others, 
into  the  strife  for  which  he  does  not  enter.  He 
has  not  a  chance  of  gaining  the  thing  offered,  and 
if  he  abide  by  his  offer,  that  he  must  lose  it  and 
give  it  over  to  some  of  those  contending  for  it,  is 
reasonably  certain.*  This  is  perhaps  as  good  a  state- 
ment of  the  difference  between  a  bet  and  a  pre- 
mium or  prize  as  can  be  given.  And  when  a  purse 
or  prize  is  offered  in  good  faith  to  the  winner  in  a 
competitive  contest,  which  contest  is  not  unlawful 
in  itself,  the  transaction  is  a  lawful  one,  and  the 
person  offering  the  prize  or  premium  will  be  held 
liable  in  the  law  to  make  good  his  offer  to  the  win- 
ner. This  appears  to  be  the  rule  in  all  States 
where  the  statutes  do  not  forbid  the  offering  of 
such  rewards  or  premiums.  In  the  State  of  Michi- 
gan the  law  prohibits  the  offering  of  such  rewards 
or  premiums  in  certain  cases,  and  it  is  therefore 
held  that  a  person  competing  for  and  winning  such 
reward  in  a  case  prohibited  by  law  cannot  recover 
the  same  in  an  action  at  law.  See  Agricultural 
Ass'n  V.  RamsdeU,  24  Mich.  441-443.  That  the 
speeding  of  horses  is  not  illegal  or  against  public 
policy  in  this  State  is  evident  from  the  fact  that  the 


Legislature  expressly  authorizes  it  to  be  done  by 
certain  corporate  bodies.  Section  1779,  Rev.  Stat 
It  is  not  to  be  presumed  that  the  Legislature  would 
authorize  corporate  bodies  to  do  that  which  was 
against  the  public  policy  of  the  State.  We  most 
hold  therefore  that  the  mere  racing  of  horses  is  not 
illegal  or  against  public  policy,  and  the  offering  of 
a  reward  or  premium  to  those  competing  in  sudi 
races,  when  such  rewards  or  premiums  are  not  a 
mere  cover  or  disguise  for  betting  on  such  races,  is 
not  illegal."  To  the  contrary  is  dmdy  v.  MEUgoMS, 
94  Penn.  St.  132;  S.  C,  39  Am.  Rep.  774. 


In  Bailey  v.  Oa/rdner,  West  Virginia  Supreme  Court 
of  Appeals,  Feb.  25,  1888,  it  was  held  that  where 
a  wife,  during  coverture,  while  living  with  her  hus- 
band earned  money  by  sewing  and  washing,  and  by 
his  consent  bought  two  lots  with  the  money  and  the 
deed   therefor  was  made    to  her,   the  husband's 
creditors  have  a  right  to  subject  such  lots  for  the 
payment  thereof  on  their  claima     The  conrt  said : 
'*  We  have  made  diligent  search  for  precedents,  and 
except  in  the  State  of  New  Jersey  have  not  found  a 
single  authority  that  holds,  in  the  absence  of  a  stat- 
ute authorizing  it,  the  wife,  with  her  husband's  con- 
sent, can  as  against  his  creditors  hold  her  earnings. 
In  New  Jersey  the  decisions  are  not  uniform.     In 
StaU  V.  FuUan,  80  N.  J.  Law,  480,  it  was  held  Uiat 
the  earnings  of  the  wife,  upon  express  promise  to 
pay  her,  belong  to  her  and  not  to  her  husband,  un- 
til he  does  some  act  with  intent  to  reduce  them 
into  possession,  and  if  he  dies  first  they  survive  to 
his  wife;  and  if  with  such  proceeds  she  buys  land, 
and  the  deed  is  made  to  her  before  the  conversion 
by  the  husband,  the  land  belongs  to  her,  and  can- 
not be  seized  and  sold  by  his  creditors  under  judg- 
ments against  him ;  that  the  husband  is  not  obliged 
nor  is  he  guilty  of  any  fraud  against  creditors  if  he 
does  not  convert  to  his  or  their  use  the  earnings  of 
the  wife.    This  decision  was  rendered  in  1864,  yet 
in  1866  {Cramer  v.  Rmfwd,  17  N.  J.  Eq.  867)  it 
was  held  that  the  wife's  earnings  and  the  avails  of 
her  labor,  during  coverture,  belong  to  her  husband, 
and  he  cannot,  as  against  his   creditors,  give  or 
agree  to  give  them  to  her;  that  real  estate  pur- 
chased with  the  wife's  earnings  during  coverture 
belongs  to  the  husband,  and  is  subject  to  be  taken 
for  his  debts.     In  QfiidroVs  Adm^r  v.  Pergeaux,  18 
N.  J.  Eq.  472,  it  was  held  that  a  husband  may,  as 
against  his  creditors,  allow  his  wife  to  have  for  her 
separate  use  the  earnings  of  herself,  and  of  the  la- 
bor of  their  minor  children.    In  this  case  however 
it  appears  that  the  wife  had  a  separate  estate  out- 
side of  her  earnings.     In  Bank  v.  Sprugue,  20  N.  J. 
Eq.  1,  it  was  decided   that   although  a  husband 
may  give  to  the  wife  her  services  and  earnings  is 
against  his  creditors  when  she  carries  on  a  separate 
business  without  his  assistance,  with  her  own  means 
and  on  her  own  account,  yet  in  all  cases  where  a 
business  is  carried  on  by  a  husband  and  wife  in  co- 
operation, and  the  labor  and  skill  of  the  husband 
are  contributed  and  united  with  those  of  the  wife. 
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the  business  will  be  considered  as  that  of  the  hus- 
band and  not  of  the  wife,  and  the  proceeds  will  not 
be  protected  for  her  as  against  bis  creditors;  that 
the  fruits  of  the  wife^s  labor  and  skill,  under  such 
circumstances,  are  not  her  separate  property  within 
the  terms  or  intention  of  the  act  for  the  better  se- 
curing the  property  of  married  women.  In  Petm'- 
son  y.  Mul/ord,  86  N.  J.  Law,  481,  it  was  decided 
that  a  husband  may  permit  a  wife  to  labor  for  her- 
self and  to  appropriate  to  her  own  use  the  avails  of 
her  labor,  and  may  give  to  her  or  allow  her  to  ap- 
propriate to  her  own  use  the  proceeds  of  her  own 
labor  when  received  by  her ;  and  that  such  permis- 
sion or  gift  is  good  against  the  creditors  of  the  hus- 
band if  such  proceeds  have  not  actually  been  re- 
duced into  his  possession.  As  opposed  to  the  New 
Jersey  decisions  are  the  following,  among  numerous 
others:  Coleman  v.  Burr,  93  N.  Y.  17;  8.  C,  48  Am. 
Rep.  160;  Hinman  v.  Parifcw,  88  Conn.  188;  Elliott 
V.  Bentlf/y  17  Wis.  591;  Laing  v.  Cunningham^  17 
Iowa,  513;  McMuHry  v.  Webtier,  48  III.  124;  John- 
son V.  Johnson^  4  Har.  (Del.)  171 ;  Apple  v.  Oanong, 
47  Miss.  189;  Simmons  v.  Kineaid^  5  Sneed,  450; 
Pinhston  v.  MeLemorSy  81  Ala.  808;  Merriwetker  v. 
Smith,  44  Ga.  541 ;  Campbell  v.  Bowles,  80  Grat.  652. 
♦  ♦  *  It  is  strange  that  our  Legislature  did  not 
make  some  provision  whereby  a  wife  might,  with 
the  consent  of  her  husband,  be  entitled  to  her  eam- 
ings,  produced  by  her  extra  exertions  after  she  had 
discharged  all  her  ordinary  household  duties.  Many 
good  women  toil  early  and  late  to  support  the  sick 
or  disabled  husband  and  her  children,  oftentimes 
by  her  needle,  by  teaching  music,  or  in  school,  and 
it  seems  very  hard  indeed,  after  she  has  in  this 
way  accumulated  something  with  which  she  wishes 
to  purchase  a  piano  or  sewing  machine,  necessary 
to  assist  her  in  performing  the  extraordinary  duties 
thrust  upon  her  of  supporting  the  family  when 
their  natural  supporter  is  either  unable,  or  from 
sheer  worthlessness  refuses,  to  discharge  the  obliga- 
tion to  support  his  family,  and  when  she  has 
bought  and  paid  for  the  piano  or  sewing  machine 
from  her  own  hard  earnings,  to  have  an  old  credi- 
tor of  her  husband  snatch  it  from  her,  and  thus  it 
might  be  visit  suffering  on  her  and  her  helpless 
children.  But  hard  as  this  case,  and  thousands 
like  it  are,  no  relief  can  be  afforded  except  by  the 
Legislature.  It  \b  not  for  the  courts  to  correct 
such  hardships  in  the  common  law.  Courts,  as  it 
is,  are  often  charged  with  legislating  —  of  produc- 
ing *  judge-made  law.'  The  learned  counsel  for 
the  appellant  wax  eloquent  in  their  brief  when  they 
say  that '  the  opinion  of  men  in  reference  to  the 
capacity  of  women  to  engage  in  and  manage  ordi- 
nary business  affairs  have  undergone  a  great  change 
within  the  last  half  century.  They  were  prone  to 
regard  them  very  much  as  do  the  Turks,  who  be- 
lieve that  women  have  no  souls,  and  restrict  them 
to  the  seclusion  of  the  harem,  with  its  candies  and 
coffee,  cigarettes,  intrigue  and  insipidity.  The 
christian  woman,  at  least  in  modem  times,  gets  a 
different  training  and  attains  a  higher  standard, 
and  with  a  little  experience  shows  a  good  capacity 


for  business.'  If  she  is  not  sufficiently  protected  in 
her  rights,  aqd  encouraged  to  put  forth  all  her  en- 
ergies in  times  of  trial  for  the  protection,  support 
and  education  of  her  children,  when  he  who  has 
vowed  to  do  all  these  things  fails  through  affliction 
or  folly,  then  the  Legislature  must  afford  the  rem- 
edy—  the  courts  dare  not  do  so;  for  by  so  doing 
they  would  burst  through  that  barrier  the  respect 
to  which  gives  them  all  their  power  and  influence." 
Contra,  Mason  v.  Dunbar,  43  Mich.  407;  8.  C,  38 

Am.  Rep.  201. 

♦ 

PARTNERSHIP— AUTHORITY  OF  PARTNER 
—DISSOLUTION. 

VIBOINIA  SUPREME  CX)URT  OF  APPEAI£,  FEB.  9, 1868. 

WooDflON  V.  Wood. 

P.  and  W.  dissolved  partnership,  and  by  the  notice  of  disso- 
lution either  partner  was  authorized  to  use  the  firm  name 
In  liquidation.  P.  afterward  took  from  a  debtor  of  the 
firm,  in  settlement*  a  negotiable  note,  payable  to  **  P.  and 
W.  In  liquidation/*  which  he  afterward  transferred  to 
plaintiff  bj  like  indorsement,  *'  P.  &  W.  In  liquidation.** 
Held^  that  an  instruction  to  the  Jury  that  It  devolved  upon 
defendant  W.«  who  denied  his  liability,  to  show  that  it 
was  not  used  for  partnership  purposes,  otherwise  they 
must  And  for  plalntUT,  was  error,  as  It  improperly  throws 
the  burden  of  proof  on  defendant. 

ERROR  to  Ciroait  Court,  Prince  Edward  coauty ; 
Henry  E.  Blair,  judge. 
Richard  Wood  broaght  this  action  against  C  R.  Pal- 
more,  John  R.  Palmore,  and  B.  B.  Wo<»d8oii,  partners 
and  members  of  the  firm  of  Palmores  &  Woodson,  as 
indorsers  in  the  firm  name,  on  a  negotiable  note.  J  udg- 
ment  for  plaintiff,  from  which  defendant,  Woodson, 
brings  error. 

J.  P.  Fiieaerald,  J.  O.  Reynolds  and  Samuel  T.  Cole- 
man^ for  plaintiff  in  error. 
P.  W.  McKinneVt  for  defendant  in  error. 

Lagy,  J.  This  is  a  writ  of  error  to  a  judgment  of 
the  Ciroait  Court  of  Prince  Edward  coauty,  rendered 
at  the  March  Term,  1886.  The  case  is  as  follows :  The 
mercantile  firm  of  Palmores  &  Woodson,  doing  busi- 
ness at  Ca  Ira,  In  Camberlaud  ooanty,  on  the  14th  of 
October,  1871,  was  dissolved  by  mutual  consent,  and 
notices  thereof  published  in  The  New  CommonwecUth, 
a  newspaper  published  in  FarmTille,  a  town  In  the 
vicinity,  as  follows : 

'*  NoTTOB.— The  business  heretofore  existing  under 
the  firm  and  style  of  Palmores  &  Woodson  Is  this  day 
dissolved  by  mutual  consent.  Either  of  the  partners 
Is  authorized  to  use  the  name  of  the  firm  in  liquida- 
tion. 

'*  Palmores  &  Woodson.* 

**  Ca  Ira,  Cumberland,  October  11, 1871. 

'*  Dr.  C.  R.  Palmore  and  John  R.  Palmore,  Jr.,  will 
continue  the  business  at  Ca  Ira  under  the  firm  and 
style  of  C.  R.  Palmore  &  Brother. 

••Octol9.2w." 

SubBequently,  on  the  18th  day  of  April,  1872,  George 
William  Palmore,  a  brother  of  C.  R.  and  J.  R.  Pal- 
more, made  his  note,  payable  to  **  Palmores  k  Wood- 
son  In  liquidation,"  for  $711.60  at  ninety  days,  payable 
at  the  Commercial  Savings  Bank,  at  Farmvllle,  Vir- 
ginia, which  note  was  Indorsed  by  the  Palmores,  '*  Pal- 
mores &  Woodson  in  liquidation,'*  and  negotiated.  In 
April,  1876,  the  defendant  In  error,  Richard  Wo(»d, 
instituted  suit  on  this  note,  olaiming  to  be  the  owner - 
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thereof,  against  B.  B.  Woodson,  C.  R.  Palmore  and 
J.  R.  Palmore,  late  merchants  and  partners,  trading 
under  the  name  and  style  of  Palmores.  &  Woodson, 
seelcing  to  hold  the  late  firm  responsible  because  of  the 
indorsement  thereon  bj  the  Palmores  of  the  dissolu- 
tion of  *'  Palmores  &  Woodson  In  liquidation.'*  The 
Palmores  made  no  defense,  and  as  to  them  judgment 
went  by  default,  but  Woodson  defended  the  action, 
and  after  the  suit  was  remo?ed  to  Farmville,  the 
county  seat  of  Prince  JEklward  county,  the  trial  was 
had  on  the  defenses  of  Woodson,  which  were,  first  nil 
debet,  and  two  special  pleas  under  oath.  **  First.  That 
the  indorsement  *  Palmores  &  Woodson  in  liquida- 
tion '  was  made  by  the  Palmores  not  in  the  scope  of 
the  business  of  the  late  firm,  nor  in  the  course  thereof , 
not  to  carry  on  nor  to  aid  the  carrying  on  the  said 
business,  nor  for  any  purpose  connected  therewith, 
but  as  an  accommodation  to  George  W.  Palmore  with- 
out the  knowledge  or  consent  of  said  Woodson,  and 
after  the  firm  of  Palmores  &  Woodson  had  been  dis- 
solved, and  had  ceased  to  exist,  and  had  ceased  to  do 
business,  and  after  notice  thereof  had  been  published* 
Second.  That  he  did  not  sign  the  said  indorsement, 
nor  authorize  any  other  person  to  sign  the  said  names 
of  Palmores  &  Woodson  for  him,  and  that  at  the  time 
the  notice  was  made  and  rendered  he  was  not  a  mem- 
ber of  such  alleged  firm  of  Palmores  k  Woodson."  At 
the  trial  the  plaintiff  offered  no  evidence  except  the 
note.  The  defendant  proved  the  dissolution  of  the 
firm  in  October,  1871,  and  produced  the  notice  pub- 
lished in  the  newspaper  of  such  dissolution  as  set  forth 
above,  and  proved  that  notice  was  posted  at  the 
former  place  of  business  in  Ca  Ira  to  the  same  effect ; 
that  the  indoraemeut  made  on  the  note  was,  he  be- 
lieved, made  by  ono  o£  the  Palmores,  who  had  so  in- 
dorsed the  note  without  his  knowledge  and  consent, 
and  that  he  knew  nothing  of  what  disposition  was 
made  of  said  note,  nor  the  proceeds  arising  thereon, 
and  did  not  know  for  what  purpose  it  was  given.  This 
was  not  contradicted  nor  denied  by  the  plaintiff,  who 
claimed  the  right  to  recover  on  the  evidence  afforded 
by  the  note,  and  asked  for  and  obtained  from  the 
court  the  following  instruction :  *'  The  court  instructs 
the  jury  that  the  presumption  of  law  is  that  a  note 
executed  by  a  firm  is  for  partnership  purposes,  and 
within  the  scope  of  the  partnership  business,  if  the 
note  was  given  while  the  partnership  was  in  exist- 
ence, and  that  if  the  notice  of  dissolution  authorized 
the  partners  to  use  the  name  of  the  firm  in  liquida- 
tion, and  that  the  note  in  question  shows  upon  its 
face  that  it  was  so  indorsed,  it  devolves  upon  the  de- 
fendant to  show  that  it  was  not  used  for  partnership 
purposes;  and  unless  they  believe  from  the  evidence 
that  it  was  not  used  for  partnership  purposes,  they 
must  find  for  the  plaintiff  *'  —  and  gave  certain  in- 
structions not  objected  to,  asked  for  by  the  defend- 
ant, which  are  not  claimed  to  be  erroneous.  But  the 
defendant  excepted  to  the  foregoing  instruction  asked 
for  by  the  plaintiff  and  given  by  the  court.  Verdict 
was  rendered  for  the  plaintiff  for  the  amount  claimed, 
which  verdict  the  court  refused  to  set  aside  at  the 
motion  of  the  defendant,  who  again  excepted,  and 
judgment  being  rendered  in  accordance  with  the  ver- 
dict, the  defendant  brought  the  case  here  by  writ  of 
error. 

The  first  assignment  of  error  to  be  oonsidernd  here 
is  the  action  of  the  court  in  giving  the  said  instrao- 
tion  and  in  refusing  to  set  aside  the  verdict  for  error 
appearing  in  the  said  instruction.  Nothing  is  better 
settled  than  that  the  power  of  a  partner  ceases  upon 
the  dissolution  of  the  firm,  and  the  surviving  partners 
or  ex-partners  can  enter  into  no  contract  which  will 
bind  the  estate  of  the  deceased  (in  case  of  a  surviving 
partner)  or  the  other  members  of  the  firm  in  the  case 
of  ex-partners,  except  such  as  is  necessary  or  appro- 


priate  in  settling  the  aflkirs  of  the  concern.  *'  Disso- 
lution operates  as  a  revocation  of  all  authority  for 
making  new  contracts.  It  does  not  revoke  the  au- 
thority to  arrange,  liquidate,  settle  and  pay  those 
created.*'  **  The  power  of  a  surviving  partner  does 
not  extend  to  giving  a  note,  drawing  a  check  or  ac- 
cepting a  bill  in  the  firm's  name.**  1  Dan.  Neg.  Inst., 
§  970;  Darling  v.  March,  22  Me.  181;  OaU  v.  MUler,  54 
N.  Y.  536;  Morrison  v.  Perry,  11  Hun,  83.  Where  a 
note  is  issued  by  a  partner  after  dissolution,  it  will 
not  bind  the  other  partners,  even  though  given  for  a 
debt  due  by  the  firm.  1  Dan.  Neg.  Inst.,  §  371 ;  Whit- 
man V.  Leonard,  3  Pick.  177;  Bank  v.  Humphreys,  1 
McOord,  388;  Haddock  v.  Crocfceron,  82  Tex.  27*.  If 
authorised  verlmliy  or  in  writing  one  ex-partner  may 
bind  the  firm,  after  dissolution,  as  a  party  to  a  bill  or 
note,  but  authority  to  settle  or  close  up  the  business 
of  the  firm  does  not  imply  authority  to  one  partner 
after  dissolution  to  give  a  note  in  the  name  of  the  firm 
for  the  firm's  debt,  or  to  renew  one  given  before  the 
dissolution.  Nor  will  authority  to  give  or  renew  a 
note  be  implied  by  authority  **to  settle  business  of 
the  firm  and  sign  its  name  for  that  purpose;"  '*  to  use 
the  name  of  the  firm  in  liquidation  of  past  business;  ** 
*'  to  nettle  all  demands  in  favor  of  or  against  the  firm  ;** 
or  hy  the  use  of  any  similar  expression.  1  Dan.  Neg. 
Inst,  1 873;  MarUt^  v.  Kirky  2  Humph.  529;  Lockwood 
V.  Comatodi,  4  McLean,  883.  The  case  of  Baddock  v. 
Crocheron,  supra,  decided  in  the  Supreme  Court  of 
Texas  in  1869  (32  Tex.  276),  is  a  case  much  in  point.  In 
that  case  Justice  Liudley,  speaking  for  a  unanimous 
court,  said:  '* There  is  really  but  a  single  question 
presented  for  our  consideration  by  this  record,  and 
that  is  can  one  partner  *  *  *  after  a  dissolution 
*  *  *  of  the  partnership,  by  a  novation  general,  or 
by  a  new  engagement  with  his  creditor,  in  considera- 
tion of  being  discharged  and  released  from  a  liability 
contracted  during  the  existence  of  the  firm,  bind  the 
retired  partner  by  such  new  engagement  or  new  obli- 
gation ?  This  is  not  now  an  open  question  in  this 
State.**  In  Spedke  v.  WhUe,  14  Tex.  868,  it  was  deci- 
ded that  **  the  acknowledgment  of  an  antecedent  in- 
debtedness by  one  partner,  after  dissolution,  did  not 
bind  the  firm.**  In  WhiU  v.  Tudor,  24  Ttex.  641,  it  is 
even  held  that  a  general  authority  to  one  partner, 
after  dissolution,  to  settle  the  business  of  the  firm, 
does  not  warrant  him  to  **  give  a  note  in  the  name  of 
the  firm  for  a  firm  debt,  or  to  renew  one  given  before 
the  dissolution.**  This  general  concession  and  these 
authoritative  decisions  upon  the  vital  point  in  this 
case  supersede  the  necessity  of  investigating  the 
propriety  of  the  exclusion  of  the  testimony  In  relation 
to  the  entries  of  the  creditor.  For  the  proof,  if  It  had 
been  admitted,  would  only  have  conduced  to  prove 
that  the  partner  had  executed  new  notes,  after  disso- 
lution, for  an  existing  obligation  of  the  firm  whleh 
would  not  be  binding  upon  the  retired  partner,  ac- 
cording to  the  decisions  of  this  court.  Nor  does  the 
fact  of  the  want  of  knowledge  of  the  dissolution  In 
the  creditor,  up  to  the  time  of  giving  the  new  obliga- 
tion, alter  the  force  and  effect  of  this  new  arrange- 
ment, since  the  knowledge  was  necessarily  bronirht 
home  to  him  at  the  time  of  the  arrangement  by  the 
contracting  partners  signing  the  firm  name  '*  in  liqui- 
dation.** In  the  case  of  Wilson  v.  Forder,  20  Ohio  St. 
95,  decided  in  the  Supreme  Court  of  Ohio  in  1870, 
Judge  White  said :  *'  After  the  dissolution  of  the  firm 
neither  partner  was  authorized  to  renew  the  firm 
notes.  There  was  no  express  authority,  and  the  law 
does  not  Imply  It,**  citing  PaJmer  v.  Dodge,  4  Ohio  St. 
21.  In  that  case  Judge  Ranney,  In  an  elaborate  and 
able  opinion,  reviews  this  subject.  He  says:  **  As  the 
dissolution  finds  the  engagements  of  the  company, 
they  must  remain  until  liquidated  and  paid,  unless  all 
the  partners  consent  to  come  under  new  engagements 
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or  Otherwise  ohange  their  oharaoter.**  Speaking  of 
the  (oil owing  words  appended  to  the  uotioe  of  disso- 
latioD,  to-wit,  *'the  remaining  unsettled  basluess  of 
the  flrni  will  be  adjusted  by  £.  Short,  who  is  hereby 
authorized  to  close  all  business  transactions  of  the 
late  firm/*  he  said :  *'  There  is  not  one  word  in  it  to 
indicate  an  intention  to  confer  upon  him  the  au- 
thority to  create  new  obligations.  He  Is  therefore  re- 
mitted to  his  power  as  a  partner;  and  oonsidered  in 
that  light,  it  is  very  clear  he  possessed  no  such  au- 
thority. The  elementary  books  and  adjudged  cases 
speak  an  almost  uniform  language  upon  the  subject." 
In  the  case  of  Abel  v.  SuUoyif  8  £sp.  110,  which  is  cited 
as  the  leading  case  on  this  subject  in  England,  a  pro- 
missory note  due  to  the  firm  at  the  time  of  the  disso- 
lution was  afterward  indorsed  in  the  name  of  the  firm 
by  a  partner  who  had  authority  to  settle  and  liqui- 
date the  partnership  effects,  of  which  notice  had  been 
given  in  the  OcuseUe,  suit  was  brought  by  the  indorsee 
to  charge  all  the  members  of  the  firm  as  indorsers  of 
the  note.  For  the  plaintiff  it  was  insisted— First,  that 
if  the  note  existed  before  the  dissolution,  a  partner 
having  authority  to  settle  and  liquidate  the  partner- 
ship accounts,  had  a  right  to  put  the  partnership  name 
upon  it,  and  that  a  bofia  fide  holder  might  resort  to  all 
the  partners ;  second,  that  if  the  partner  indorsing 
raised  money  by  the  sale  of  the  note,  and  applied  it  in 
payment  of  the  partnership  debts,  it  was  money  had 
and  received  to  the  use  of  the  partners,  and  all  would 
be  liable.**  Lord  Kenyon  most  emphatically  denied 
both  of  these  propositions,  and  held  that  a  recovery 
could  not  be  had  on  the  indorsement  or  on  the  money 
counts  against  any  but  the  indorsing  partner.  He 
says :  *'  To  contend  that  this  liability  to  be  bound  by 
the  acts  of  his  partner  extends  to  time  subsequent  to 
the  dissolution,  is  in  my  mind  a  most  monstrous 
proposition.  A  man  in  that  case  can  never  know 
when  he  Is  to  be  at  peace  and  retired  from  all  the  con- 
cerns of  the  partnership."  In  that  country,  from  that 
day  to  this,  there  has  been  a  constant  and  most  de- 
cided leaning  against  giving  effect  to  new  contracts, 
notes  or  other  instruments  made  by  the  partner  for 
the  firm,  after  dissolution,  as  will  be  seen  by  the  cases 
of  Pindar  V.  ITf/fes,  1  Marsh.  248:  KUgore  v.  Finley- 
soil,  1  H.  Bl.  156.  See  Hackley  v.  Patrick,  3  Johns. 
636;  MaHifi  r.  Walton,  1  McCord,  16;  Sandford  v. 
Nlckles,  4  .Johns.  227;  Bank  v.  Norton,  1  Hill,  572.  In 
that  case  the  court,  after  reviewing  the  cases  of  AhH 
v.  StUton,  Martin  r.  Walton,  and  Hackley  v.  Patrick, 
said:  " These  were  all  cases  of  express  authority  to 
settle  after  dissolution,  yet  the  first  holds  that  the 
power  did  not  extend  to  indorsing  a  partnership  note, 
even  In  liquidation  of  the  partnership  debt.  In  the 
second  it  was  denied  to  be  a  power  of  renewal ;  and  in 
the  third  a  power  of  adjustment  was  denied  to  oper- 
ate as  an  authority  to  sign  an  account  stated.  In  the 
case  at  bar  an  express  power  to  use  the  name  is  given, 
but  it  is  confined  to  the  purposes  of  adjustment  (set- 
tlement). The  words  did  not  work  an  extension  of 
power  in  any  respect  beyond  the  form  of  doing  the 
business.*'  The  case  of  Parker  v.  McComber,  decided 
by  the  Supreme  Court  of  Massachusetts,  and  reported 
In  18  Pick.  609,  is  to  the  same  effect;  also  the  case  of 
Perrin  v.  Keene,  19  Me.  367,  and  Darling  v.  March^  22 
id.  184.  In  the  Supreme  Court  of  the  United  States, 
in  BeU  v.  Morrtaon,  it  was  said :  **The  light  in  which 
we  are  disposed  to  consider  this  question  is  that  after 
a  dissolution  of  a  partnership,  no  partner  can  create  a 
cause  of  action  against  the  other  partners  except  by  a 
new  authority  communicated  to  him  for  that  purpose. 
It  is  wholly  immaterial  what  is  the  consideration 
which  is  to  raise  such  cause  of  action;  whether  it  be  a 
supposed  pre-existing  debt  of  the  partnership  or  any 
auxiliary  consideration  which  might  prove  beneficial 
to  them,  unless  adopted  by  them,  they  are  not  bound 


by  it.**  1  Pet.  362.  See  also  Woodford  v.  Dorwin,  3 
Vt.  82,  and  Long  v.  Story,  10  Mo.  636.  In  this  last  case 
the  court  said :  ''  The  principle  is  well  established  that 
after  the  dissolution  of  a  partnership,  one  partner  can- 
not bind  the  other  by  drawing  a  note  in  the  partner- 
ship name,  unless  he  has  a  particular  power  vested  in 
him  for  that  purpose.  A  general  authority  to  settle 
the  partuership  oouoerns  does  nut  create  sucli  a 
power.**  In  Humphries  v.  Chantain,  6  Ga.  166,  it  was 
said**  that  after  the  dissolution  of  a  copartnership, 
one  copartner  cannot  bind  the  other  by  indorsing  a 
note  in  the  copartnership  name  Is,  we  think,  well  set- 
tled both  upon  principle  and  upon  authority,  and  that 
the  note  so  indorsed  is  in  payment  of  a  debt  due  by 
the  copartnership  makes  no  difference."  In  the  case 
of  Sandford  v.  Nickles.  stipro,  the  court  said,  per 
Tates,  J. :  "The  decided  manner  in  which  Lord  Ken- 
yon (Abel  V.  Sntton,  swpro),  denies  the  right  of  one 
partner,  after  dissolution  of  the  partnership,  to  in- 
dorse bills  given  before,  if  he  even  had  authority  to 
settle  the  partnership  accounts,  induces  me  to  believe 
the  doctrine  is  settled.  It  would  be  a  peculiar  hard- 
ship to  put  a  partner  retired  from  the  whole  concern 
so  completely  in  the  power  of  the  other  as  to  charge 
him  bj  negotiating  bills  given  during  the  partnership. 
This  power  being  denied,  it  follows  that  they  must  all 
join  in  the  transfer  of  a  bill  negotiated  after  the  disso- 
lution for  the  purpose  of  vesting  the  title  in  the  indor- 
see.*' In  the  case  of  Fellows  v.  Wyman,  33  N.  H.  366, 
Chief  Justice  Perlej  said :  **  One  partner,  after  disso- 
lution, may  sell  and  dispose  of  the  partnership  prop- 
erty for  the  benefit  of  the  partnership,  and  to  wind  up 
its  concerns,  but  as  a  general  rule,  he  cannot  create 
any  new  contracts  or  obligations  binding  on  the  part- 
nership, and  the  indorsement  of  securities  belonging 
to  the  firm  falls  under  this  general  rule.  The  cases 
which  hold  that  one  partner,  after  dissolution,  cannot 
indorse  a  note  or  bill,  have  been  determined  with  a 
view  of  protecting  one  partner  from  a  responsibility 
which  might  be  created  against  him  in  consequence  of 
the  negotistion  of  the  bill  or  note,  aud  an  authority  to 
settle  the  partnership  business  does  not  authorize  a 
partner,  after  dissolution,  to  indorse  the  negotiable 
paper  of  the  firm,  though  with  such  an  authority,  he 
may  transfer  a  note  payable  to  bearer  by  delivery.** 
In  the  case  of  MyatU  v.  BeU,  41  Ala.  231.  Justice  Byrd 
said :  **  By  that  law  (the  law  of  partnerships)  one  part- 
ner, after  the  dissolution  of  the  firm,  has  no  authority 
in  law  to  renew  a  promissory  note  made  by  the  part- 
uership by  signing  the  partnership  name,  and  thereby 
bind  the  partners;  but  it  would  be  the  note  of  the 
partner  executing  it  and  binding  on  him,**  citing 
Cunningham  v.  Bragg,  37  Ala.  486;  and  Pars.  Partn. 
391  and  references  t  and  u.  Mr.  Story  says  (Prom. 
Notes,  8  125) :  **  But  where  the  partnership  is  dissolved 
during  the  life-time  of  the  partners,  neither  partner 
can  afterward  indorse  a  note  payable  to  the  firm  in 
the  name  of  the  firm,**  citing  Story  Partn.,  S  323.  In 
section  322  of  the  last-named  work  it  is  said :  **  None 
of  the  partners  can  create  any  new  contracts  or  obli- 
gations binding  upon  the  partnership;  none  of  them 
can  buy  or  sell  or  pledge  goods  on  account  thereof ; 
none  of  them  can  indorse  or  transfer  the  partnership 
securities  to  third  persons,  or  in  any  other  way  make 
their  acts  the  acts  of  the  partnerships ;  in  short,  none 
of  them  can  do  any  act  or  make  any  disposition  of  the 
partnership  property  or  funds  in  any  manner  incon- 
sistent with  the  primary  duty  now  incumbent  upon 
ail  of  them  of  winding  up  the  whole  concerns  of  the 
partnerships,*'  citing  Oow  Partn.,  chap.  6,  $  2,  p.  230; 
Crawshay  v.  Cottim.  16  Yes.  218,  226,  opinion  of  Lord 
Eldon.  In  Byles  Bills,  marg.  p.  62,  it  is  said :  ''After 
a  dissolution  and  due  notice  thereof,  the  ex-partners 
lieoome  tenants  in  common  of  the  partnership  effects, 
aud  their  authority  as  mutual  agents  Is  at  an  end. 
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One  partner  cannot  therefore  Indorse  in  the  name  of 
the  firm  a  bill  whioh  belonged  to  the  firm,  bat  all  most 
join,  though  the  ex-partner  indoning  has  authority 
to  settle  the  partnership  affairs."  **I  even  doubt 
much/'  says  Lord  Kenyon,  *"  if  an  indorsement  were 
actually  made  on  a  bill  or  note  before  the  dissolution 
—but  the  bill  or  note  were  not  sent  into  the  world  un- 
til afterward— whether  such  indorsement  would  be 
valid.**  Abel  v.  Suiiotif  supra.  Citing  Lock  wood  v. 
Comstock^  supra,  and  the  case  in  this  court  of  Parker 
V.  Cousins,  2  O  rat.  872.  In  2  CoUyer  Partn.,  %  641,  it  is 
said:  **  When  a  bqnaftde  dissolution  has  taken  place, 
the  retiring  partners  are  not  to  be  bound  by  instru- 
ments negotiated  in  the  name  of  the  original  firm 
after  such  dissolution,  even  though  they  are  negoti- 
ated by  a  partner  authorized  to  settle  the  partnership 
concerns.**  ''After  dissolution,  no  valid  draft,  ac- 
ceptance or  indorsation  can  be  made  by  the  firm,  and 
it  is  no  authority  to  do  so  if  any  one  partner  is  in  the 
notice  empowered  to  receive  and  pay  the  debts  of  the 
company.  The  indorsation,  draft  or  acceptance  must 
be  done  by  all  the  partners  or  by  one  specially  em- 
powered to  act  for  them.*' 

The  instruction  given  by  the  Circuit  Court  and  ex- 
cepted to  is  in  direct  opposition  to  these  well-settled 
principles.  The  jury  were  instructed  that  the  words 
**  in  liquidation  **  put  the  burden  of  proof  upon  the 
defendant  to  show  that  the  note  was  not  used  for 
partnership  purposes,  and  that  unless  they  believed 
that  it  was  not  used  for  partnership  purposes,  they 
must  find  for  the  plaintiff.  The  note  showed  that  it 
was  given  after  the  dissolution  of  the  firm.  It  was 
dated  long  afterward,  and  the  indorsement  thereon 
**  in  liquidation  *'  has  been  often  held  to  give  notice  of 
the  dissolution  of  the  partnership,  and  that  being  so, 
it  is  settled  law  that  no  recovery  could  be  had  thereon 
against  the  other  partner,  and  the  jury  should  have 
been  so  instructed,  and  a  verdict  and  judgment  ren- 
dered for  the  defendant  Woodson  and  the  suit  as  to 
him  dismissed. 

The  judgment  of  the  said  Circuit  Court  wiU  there- 
fore be  reversed  and  annulled. 


MARRIAGE  — BREACH  OF  PROMISE  — AC- 
TION AGAINST  PERSONAL  REPRESENTA- 
TIVES  OF  PROMISOR  — SURVIVAL  OF 
CAUSE  OF  ACTION— SPECIAL  DAMAGE, 

ENQU8H  COURT  OF  APPEAL,  FEB.  l^  U88. 
FlNLAT  V.  CHIRNBY.* 

An  action  for  breach  of  promise  of  marriage,  where  no 
special  damage  is  alleged,  does  not  survive  against  the 
personal  representatives  of  the  promisor. 

The  special  damage  which  would  cause  the  right  of  action  to 
survive  must  be  damage  to  the  property,  and  not  to  the 
person,  of  the  promisee,  and  must  be  within  the  oontem- 
plation  of  both  parties  at  the  date  of  the  promise,  and 
the  action  can  be  brought  against  the  executors  for  such 
special  damage  only,  and  not  for  general  damages. 

APPEAL  of  defendants  from   the  judgment  of  the 
Queen's  Bench  Division  (Field  and  Wills,  JJ.) 
ordering  a  new  trial. 

The  defendants  were  the  executors  of  one  G.  B. 
Chirney,  and  were  sued  in  respect  of  n  breach  of 
promise  of  marriage  committed  by  their  testator  dur- 
ing his  life.  The  plaintiff,  a  widow,  was  housekeeper 
to  the  testator,  and  was  seduced  by  him  under  a  prom- 
ise of  marriage,  a  child  being  born  in  August.  1^.  In 
April,  1886,  Chirney  died.  At  the  trial  at  Newcastle- 
upon-Tyne,  before  Cave,   J.,   the  plaintiff  was  non- 

*  ao  Queen's  Bench  Division,  494. 


suited  upon  the  ground  that  there  was  no  corrobora- 
tion of  the  promise,  no  other  point  being  then  taken 
by  the  defendants.  The  plaintiff  moved  before  the 
Divisional  Court  to  set  aside  the  nonsuit,  when  the 
objection  was  taken  on  behalf  of  the  defendanu  that 
an  action  for  breach  of  promise  of  marriage  would  not 
He  against  the  executors  of  a  deceased  promisor;  but 
no  judgment  was  given  upon  this  point,  the  court 
being  of  opinion  that  the  proper  course  was  to  send 
the  case  down  for  a  new  trial.  The  defendants  ap- 
pealed. 

The  pleadings  contained  no  allegation  that  the 
plaintiff  had  suffered  any  special  damage  by  reason  of 
the  breach  of  promise,  but  the  Divisional  Court  gave 
leave  to  the  plaintiff  to  amend  the  statement  of  claim 
in  that  respect,  and  to  deliver  particulars  of  the 
special  damage  to  the  defendants.  By  special  leave 
of  the  Court  of  Appeal  these  particulars,  verified  hj 
an  affidavit  of  the  plaintiff,  were  used  during  the  ar- 
gument before  their  lordships. 

It  is  unnecessary  to  set  out  the  particulars  at  length 
in  this  report;  they  fell  under  the  following  heads: 
(I)  Amount  expended  by  plaintiff  in  preparation  for 
marriage  in  the  purchase  of  underclothing  and  of 
other  material  for  clothing;  (2)  maintenance  of  the 
plaintiff  from  the  date  of  the  promise  to  the  death  of 
the  testator;  (3)  costs  occasioned  by  the  birth  of  the 
child,  including  costs  of  Its  maintenance  until  the  tes- 
tator's death ;  (4)  loss  of  a  parish  allowance  for  each 
of  her  three  legitimate  sons  until  they  attained  the 
age  of  sixteen,  withdrawn  before  they  attained  thai 
age  in  consequence  of  the  birth  of  the  illegitimate 
child ;  (5)  loss,  owing  to  the  birth  of  the  child,  of  a 
legacy  of  1001.,  which  would  otherwise  have  been  left 
to  her  by  her  mother  In  common  with  her  brothers 
and  sisters. 

Waddy,  Q.  C,  and  H.  F.  Boyd  {Ernest  PoUook  with 
him),  for  appellants. 

Dighy  Seymottr,  Q.  C,  and  J.  Laioson  Walton^  for 
respondent. 

Lord  EsHER,  M.  R.  This  was  an  action  brought 
against  the  executors  of  a  deceased  man  in  respect  of 
a  breach  of  promise  of  marriage;  it  was  tried  before 
Cave,  J.,  and  evidence  as  to  the  facts  was  gone  into, 
and  the  only  objection  raised  by  the  defendants  at  the 
trial  was  not  that  such  an  action  would  not  lie,  but 
that  there  was  no  corroboration  of  the  alleged  prom- 
ise. The  plaintiff  was  nonsuited,  and  she  then  went 
to  the  Divisional  Court;  there  besides  the  conten- 
tion as  to  want  of  corroboration,  the  further  point 
was  taken  by  the  defendants  that  the  action  would 
not  lie;  this  was  decided  in  favor  of  the  defendants, 
and  upon  the  case  as  it  was  presented  to  them  the 
Divisional  Court  might  have  entered  judgment  for 
the  defendants,  but  upon  the  suggestion  that  special 
damage  might  be  laid  and  proved,  they  granted  anew 
trial,  giving  leave  to  the  plaintiff  to  amend  by  adding 
allegations  of  special  damage.  An  appeal  is  now 
brought  to  us,  and  three  questions  present  themselves 
for  our  consideration:  First,  whether  the  action 
will  lie  without  special  damage;  secondly,  whether  It 
will  lie  with  special  damage;  and  thirdly,  whether  if 
special  damage  be  proved,  the  action  will  lie  only  for 
the  amount  of  such  special  damage,  or  whether  it  will 
lie  for  all  the  damages  ordinarily  given  in  actions  for 
breach  of  promise  of  marriage;  all  these  three  formu- 
las are  of  great  importance. 

Upon  the  first  question  I  entertain  no  doubt  what- 
ever; the  authority  of  English  law  is  overwhelming  to 
the  effect  that  no  action  for  breach  of  promise  of  mar- 
riage can  be  brought  by  executors  or  will  lie  against 
them.  The  authority  for  this  pniposition  consists  In 
the  fact  that  in  the  case  of  Chamberlain  v.  VFiUiomsott, 
2  M.  &  8.  408,  it  was  decided  that  such  an  action  would 
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not  lie,  at  least  at  the  suit  of  au  admiuiatrator,  aud  iu 
the  additional  (act  that  there  Is  uo  oaae  to  be  found 
in  the  books  where  such  au  action  has  been  main- 
tained either  by  executors  as  plaintiiZs  or  against  them 
as  defendants,  and  this  in  spite  of  the  fact  that  circum- 
stances must  frequently  have  arisen  which  would  in- 
Tite  a  decision  of  the  question.  And  besides  authority 
there  is  the  priuciple  expressed  in  the  maxim  actio 
personaUa  moritur  cum  persona.  Is  an  action  for 
breach  of  promise  of  marriage  a  personal  action  in  the 
sense  that  the  cause  of  action  or  complaint  or  injury 
is  one  affecting  solely  the  person  both  of  the  promisor 
and  promisee?  It  is  clear  that  it  is  not  a  com- 
plaint of  any  thing  affecting  property,  whether  per- 
sonal or  real;  it  is  an  injury;  that  is,  it  is  a  cause  of 
action  purely  personal  on  both  sides,  personal  both  to 
the  person  to  whom  and  the  person  by  whom  the 
promise  is  made.  It  is  true  that  in  the  old  days  an 
action  for  breach  of  promise  of  marriage  was  iu  form 
an  action  founded  on  contract,  aud  that  even  now  it 
is  still  treated  as  an  action  for  breach  of  contract. 
Formerly  an  action  of  tort  was  almost  inevitably  a 
personal  action,  but  it  did  not  follow  necessarily  that 
an  action  was  not  personal  because  it  was  founded  on 
a  breach  of  contract.  The  complaint  in  an  action  for 
breach  of  promise  of  marriage  is  indeed  a  complaint 
of  a  breach  of  cod  tract,  but  the  injury  is  treated  as 
entirely  personal,  and  not  only  are  damages  always 
given  in  respect  of  the  personal  injury  to  the  plaintiff, 
but  also  damages  arising  from  and  occasioned  by  the 
personal  conduct  of  the  defendant ;  and  evidence  of 
the  conduct  of  both  parties  is  allowed  to  be  given  in 
mitigation  or  aggravation.  The  ages  of  the  respect- 
ive parties  may  be  taken  into  account,  as  weU  as  their 
whole  behavior :  and  the  damages  may  be  much  en- 
larged if  the  conduct  of  the  defendant  has  been  au  ag- 
gravation of  the  breach  of  his  promise.  A  considera- 
tion of  these  facts  goes  to  show  that  an  action  for 
breach  of  promise  of  marriage  is  strictly  personal, 
and  that  although  in  form  it  is  an  action  for  breach  of 
contract,  it  is  really  an  action  for  a  breach  arising 
from  the  personal  conduct  of  the  defendant  and  affect- 
ing the  personalty  of  the  plaintiff. 

Of  course  it  is  said,  aud  said  justly,  that  the  dam- 
ages recovered  in  the  action  affect  the  property  of  the 
respective  parties ;  but  that  is  not  the  proper  test  to 
apply ;  the  true  test  is  whether  the  cause  of  action 
itself  is  one  which  affects  property.  The  question  is 
therefore  concluded  both  upon  principle  and  by  au- 
thority. The  same  has  l>een  held  to  be  the  law  in 
America,  and  all  the  American  cases  to  which  I  have 
been  able  to  obtain  access  are  clear  upon  the  point.  I 
am  therefore  of  opinion  that  the  action  as  brought, 
there  being  no  allegation  of  special  damage,  was 
wrongly  brought,  and  that  judgment  was  properly 
given,  though  upon  a  wrong  ground,  for  the  defend- 
ants at  the  trial. 

But  in  the  only  English  case  on  the  subject,  that  of 
Chamberlain  v.  WiUiamaoti,  2  M.  &  S.  408,  there  is  au 
exception  suggested  to  this  rule  which  is  expressed  in 
the  words,  '*  except  there  be  special  damage,"  and  on 
looking  at  the  American  cases  I  find  that  they  say  the 
same  thing.  I  know  however  of  no  case  in  which 
special  damage  has  been  laid  and  the  action  has  been 
maintained,  and  there  is  no  authority  to  enable  us  to 
decide  how  such  a  case  should  be  dealt  with.  Indeed 
I  have  grave  doubts  whether  it  would  not  be  the 
wisest  course  to  say  that  even  with  special  damage 
the  action  will  not  lie,  but  lam  not  prepared  upon  the 
authorities  to  go  that  length.  I  can  hardly  conceive 
of  a  case  where  such  special  damage  would  arise  as 
would  support  the  action ;  but  assuming  that  there 
were  such  damage,  is  its  existence  to  open  the  whole 
case  against  the  executord  aud  make  them  liable,  not 
only  for  the  special  damage  resultins;  from  the  breach 


by  their  testator,  but  for  all  the  damages  which  could 
be  recovered  iu  such  au  action  against  a  living  person? 
Does  the  action  against  the  executors  become  an  ac- 
tion for  breach  of  promise  of  marriage  with  all  the  or- 
dinary consequences  of  such  an  action  because  of  the 
existence  of  special  damage  to  the  plaintiff,  or  does  it 
lie  only  for  the  amount  of  the  special  damage?  If  we 
were  to  say  that  in  such  a  case  the  whole  matter  was 
open  for  consideration,  we  should  in  effect  be  doing 
away  with  the  principle  that  a  personal  action  dies 
with  the  person  affected  by  it,  and  that  by  reason  of 
the  personal  nature  of  the  CHi^dO  of  action  the  execu- 
tors are  not  liable;  we  should  have  to  say  that  they 
would  be  liable  in  an  action  for  personal  iujury,whlch 
is  nothing  but  a  personal  action,  and  this  would  break 
both  the  rule  aud  the  principle.  I  entertain  no  doubt 
whatever  that  even  if  the  action  will  lie  upon  proof  of 
special  damage,  it  must  be  confined  to  a  claim  for  the 
special  damage  only,  and  that  a  claim  for  general  dam- 
ages, which  could  be  recoverable  from  the  defendant 
in  his  life-time,  must  be  struck  out.  Therefore  the 
damage  to  be  considered  must  be  a  damage  affecting 
the  property  of  the  plaintiff,  aud  for  that  only  can  the 
action  be  brought. 

What  is  the  kind  of  special  damage  that  can  exist 
under  such  circumstances?  I  think  it  can  only  exist 
incases  where  the  plaintiff  can  show,  that  besides  the 
promise  to  marry,  there  was  at  the  time  of  the  mak- 
ing of  the  contract  auother  promise  affecting  the  per- 
sonal property  of  the  one  party  or  the  other.  Such  a 
promise,  if  made  and  proved,  would  be  one  of  the 
considerations,  or  part  of  the  consideration,  for  the 
promise  of  the  other  party,  and  there  would  be  one 
promise  moving  upon  two  considerations  or  upon  one 
complicated  consideration.  If  such  au  express  prom- 
ise could  be  proved,  it  might  be  sued  upon  as  part  pf 
the  consideration  for  the  plaintiff's  promise;  and  even 
though  there  were  no  such  express  promise,  yet  if 
circumstances  wese  proved  to  exist  showing  that  both 
the  parties  contemplated  that  a  breach  must  affect 
the  property  of  one  or  the  other,  and  action  might  be 
brought;  that  is  to  say,  if  the  case  were  within  the 
rule  laid  down  in  Hadley  v.  BaxendaUt  9  £x.  341,  an 
action  would  lie  iu  respect  of  a  damage  to  property 
or  a  loss  of  money  through  the  breach. 

I  think  therefore  that  this  action  will  not  lie  with- 
out special  damage,  aud  that  if  special  damage  be 
proved,  it  will  not  lie  for  any  thing  that  is  not  special 
damage.  If  there  be  special  damage  an  action  will  lie 
for  it,  and  the  cause  of  action  will  still  be  for  breach 
of  promise  of  marriage,  but  the  action  will  lie  only 
for  that  special  damage,  whether  the  damage  arises 
by  reason  of  an  express  promise  which  was  part  of 
the  contract  to  marry,  or  whether  circumstances  ex- 
isted at  the  time  of  the  contract  which  show  that  such 
special  damage  was  then  within  the  contemplation  of 
the  parties;  and  it  seems  that  the  American  cases 
point  to  a  like  state  of  the  law  in  that  country. 

The  plaintiff  therefore  was  rightly  nonsuited  at  the 
trial,  although  upon  a  wrong  ground ;  she  had  then 
upon  the  pleadings  no  cause  of  action,  but  the  Divis- 
ional Court  granted  her  the  indulgence  of  a  new  trial, 
and  gave  her  leave  to  amend  her  statement  of  claim 
by  inserting  an  allegation  of  special  damage.  In 
mercy  to  both  the  suitors,  we  have  thought  it  right  to 
look  carefully  into  that  question,  and^  we  gave  leave 
to  the  plaintiff  to  say  what  was  the  special  damage  al- 
leged, and  particulars  have  been  delivered  to  us.  Iu 
my  opinion  they  disclose  nothing  that  can  be  called 
special  damage  within  the  meaning  of  the  rule  that  I 
have  enunciated.  It  is  suggested  that  the  plaintiff 
had  bought  her  trousseau,  but  it  cannot  l>e  said  that 
in  all  cases  of  a  contract  of  marriage  the  lady  is  justi- 
fied in  at  once  providing  herself  with  clothes  in  antici^ 
pation    of   the  fulfilment  of  the  contract;    in  the 
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preeeut  case,  the  plaintiff  beiug  iu  the  position  of  a 
housekeeper  to  a  farmer,  it  scarcely  seems  a  reasona- 
ble thing  to  have  done.  Even  in  higher  ranlcs  of  life 
the  same  remarks  would  apply ;  the  man  who  is  going 
to  be  married  has  nothing  to  do  with  the  bride's 
trousseau,  which  is  provided  by  her  father;  if  a 
breach  of  the  promise  is  committed,  the  lady  still  has 
the  clothes,  and  I  cannot  think  this  a  good  speci- 
men of  special  damage;  besides  such  a  fact  has 
always  been  allowed  to  be  given  in  evidence  as 
an  aggravating  circumstance,  and  it  is  in  my  opinion 
not  special  damage.  Then  it  is  said  also  by  the  plain- 
tiff that  she  had  given  up  a  better  place,  and  if  at  the 
time  of  the  contract  to  marrj,  the  plaintiff  had  agreed 
to  give  it  up  at  once,  or  before  the  wedding-day,  it 
might  be  special  damage,  as  being  part  of  the  consid- 
eration for  the  promise  to  marry;  but  it  must  be 
brought  to  the  knowledge  of  the  other  party  at  the 
time  of  the  contract  in  order  to  bring  it  within  the 
principle  in  Hadleyv,  BaxendaUj  9  Ex.  841:  if  the 
agreement  to  give  up  the  place  were  made  after 
the  contract  to  marry,  it  would  be  no  part  of  the 
promise. 

There  is  one  other  point  which  remains  to  be  no- 
ticed. It  is  said  that  the  promise  to  marry  was  made 
as  part  of  an  invitation  to  seduction,  and  that  a  child 
was  subsequently  born.  That  would  indeed  be  a  mat- 
ter existing  at  the  time  of  the  contract  and  forming 
part  of  the  negotiations  between  the  parties,  but  it 
would  not  be  special  damage,  for  such  a  contract 
would  be  contrary  to  public  policy,  morality  and  de- 
cency, and  such  a  claim  could  never  be  allowed.  The 
special  damage  recoverable  in  such  an  action  as  this 
must,  as  I  have  said,  be  something  affecting  the  money 
value  of  the  contract  to  the  plaintiff,  and  there  is  no 
such  class  of  special  damage  in  the  particulars.  If  the 
whole  of  these  particulars  were  inserted  in  the  state- 
ment of  claim,  the  same  result  ought  to  follow ;  there 
would  be  no  case  for  the  plaintiff,  and  the  defendants 
ought  to  have  judgment. 

1  think  therefore  that  we  ought  to  go  beyond  the 
Divisional  Court,  and  sny  that  there  shall  be  no  new 
trial,  and  that  judgment  shall  be  entered  for  the  de- 
fendants. The  defendants  should  have  the  costs  of 
the  trial,  and  there  should  be  no  cause  to  either  side 
in  the  Divisional  Court  or  before  us. 

BowBN,  L.  J.  The  judgment  which  I  am  about  to 
read  is  that  of  my  brother  Fry  and  myself. 

That  there  was  In  this  case  some  evidence  which,  If 
the  jury  believed  it,  would  be  in  corroboration  of  the 
plaintiff's  own  story,  we  do  not  doubt,  for  the  reasons 
indicated  during  the  course  of  the  argument.  But  a 
more  serious  question  has  been  raised  as  to  the  liabil- 
ity of  an  executor  in  respect  of  an  alleged  breach  of 
promise  of  marriage  by  the  testator  whose  estate  he 
represents. 

The  liability  of  an  executor  in  respect  to  the  acts 
and  defaults  of  his  testator  has  been  in  the  English 
law  a  matter  of  slow  growth.  The  maxim  *'  actio  pet'' 
sondlis  moritur  cum  persona  "  is  one  of  some  antiquity, 
but  its  origin  is  obscure  and  post-classical.  Unless 
indeed  some  very  restricted  sense  is  afl^ed  to  the 
word  "persona/is,**  Is  by  no  means  true  at  the  present 
day  that  a  personal  action  always  dies  with  the  per- 
son. Upon  'the  other  hand,  if  the  meaning  of  the 
maxim  is  to  be  limited,  it  is  difficult  to  reconcile  its 
phraseology  with  the  ordinary  classifications  of  an- 
cient English  law.  Judges  and  text-writers  since  the 
reign  of  Queen  Elizabeth  have  been  In  the  habit  of 
explaining  upon  fit  occasions  that  only  actions  ex  de- 
licto  were  within  the  operation  of  the  principle.  ''  The 
rule,'*  says  the  learned  editor  of  Williams*  Saunders 
(1  Wms.  Saund.  240),  '*was  never  extended  to  such 
personal  actions  as  were  founded  upon  any  obligation, 


contract,  debt,  covenant,  or  any  other  duty  to  be  per- 
formed." This  remark  is  true,  If  confined  to  the  law 
of  recent  times,  but  It  is  inexact,  if  it  be  taken  as  ap- 
plying to  the  older  English  law  under  which  actions 
based  upon  an  obligation  as  a  rule  died  with  the  per- 
son. As  applied  however  to  modem  times  the  propo- 
sition is  supported  by  abundance  of  authority.  *'-4cii'o 
personalia,''  says  Wlllee,  C  J.,  In  SoJlersy-  Lawrence^ 
(Willes,  413,  at  p.  421),  **  is  always  understood  of  a 
tort,"  and  similar  expressions  occur  elsewhere  in 
plenty.  But  though  this  gloss  or  limitation  has  been 
forced  upon  the  Latin  maxim  In  later  times  by  the 
exigencies  of  a  growing  society,  we  are  left  still  in  the 
dark  as  to  the  maxim's  exact  meaning  or  source.  The 
truth  is  that  in  the  earliest  times  of  English  law  sui^ 
vival  of  causes  of  action  was  tho  rare  exception,  non- 
survival was  the  rule.  Moreover  the  clear  line  which 
we  are  accustomed  at  this  day  to  draw  between  con- 
tract and  tort  in  the  classification  of  personal  actions 
does  not  correspond  with  the  early  English  law,  nor 
with  the  history  of  old  English  writs  and  causes  of 
action.  Actions  of  trespass  were  formerly  actions  of 
a  quasi-penal  character  and  based  upon  the  supposi- 
tion of  personal  wrong.  It  was  not  unnatural  that 
.such  actions  should  die  upon  the  death  of  the  tres- 
passer. **A11  private  criminal  injuries  or  wrongs,  as 
well  as  all  public  crimes,  are  buried,"  says  Lord  Mans- 
field in  Hamblyy,  Trott  (1  Cowp.  375),  "with  the  of- 
fender." But  survival  was  also  denied  to  other  ac- 
tions which  did  not  fall  within  this  category.  In 
Bracton's  time  the  general  law  was  that  an  obligation 
was  got  rid  of  by  the  death  of  either  of  the  contract- 
ing parties.  Bracton,  fol.  101.  "  Item  tollitur  morte 
alterins  contraheniiumt  vel  utriusque^  mxixime  si 
fueHt  podnaliSy  vel  simpUxt—si  autem  duplex,  scilicet 
poenalis  et  rei  persecutoria,  in  hoc  quod  pcetialis  est  toU 
litur,  et  noii  extenditur  contra  hceredes^  uec  datur  hcere- 
dibus,  quia  pcena  tenet  suos  ouctores,  et  extinguitur  cum 
persond.''  In  debt  the  executor  could  not  be  sued  where 
the  testator  could  have  waged  his  law,  see  Pinchon^s 
case,  9  Rep.  88a;  a  condition  of  things  which  contin- 
ued even  down  to  1805.  Bairy  v.  Itohiiison,  1  New 
Rep.  (6.  &P.)293.  And  when  we  consider  that  all 
actions  on  the  case  (as  is  said  by  Blackstone,  J.,  in 
Mast  V.  Qoodsot\,  2  W.  Bl.  848,  at  p.  250,  decided  In  13 
G^o.  3)  were  originally  for  torts,  and  that  it  was  only 
in  the  time  of  Queen  Elizabeth  that  the  familiar  ac- 
tion of  assumpsit  was  after  a  controversy  introduced. 
It  becomes  plain  that  It  Is  within  the  last  three  cen- 
turies that  the  contractual  liabilities  of  an  executor 
have  expanded  to  their  present  limits. 

Modern  jurisprudence  has  however  since  the  reign 
of  Queen  Elizabeth  adopted  a  rough  but  convenient 
interpretation  of  the  maxim,  which  Is  set  forth  In  the 
passage  above  cited  from  Williams'  Saunders.  On  the 
one  side  of  the  line  of  demarcation  lie  actions  of  tort. 
Remedies  for  wrongful  acts,  according  to  the  present 
law,  can  only  be  pursued  against  the  estate  of  a  de- 
ceased person  when  property  or  the  proceeds  or  value 
of  property  belonging  to  another  have  been  appropri- 
ated by  the  deceased  person  and  added  to  his  own  es- 
tate or  moneys.  Phillips  v.  Horr\fray,  24  Ch.  D.  439, 
at  p.  454.  On  the  other  side  of  the  line  lie  actions 
founded  on  any  contract,  express  or  implied,  *'  or  any 
other  duty  to  be  performed." 

Early  in  the  reign  of  James  an  action  was  allowed 
against  executors  for  payment  of  a  debt,  if  clothed  in 
the  form  of  an  action  on  the  case  in  a,ssumpsit.  Piu- 
chon's  case,  9  Rep.  89b ;  and  this  remedial  view  of  the 
law  has  been  adopted  and  followed  ever  since. 

Thequestionwehave  to  decide  to-day  relates  to  a 
class  of  action,  which  though  in  its  form  and  sub- 
stance contractual,  differs  from  other  forms  of  actions 
ex  contractu  in  permitting  damages  to  be  given  as  for 
a  wrong.    This  double  aspect  of  an  action  for  breach 
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of  promise  creates  the  perplexity  iu  the  preseut  in- 
stanoe.  On  which  side  of  the  line  is  to  fall  an  action 
which  is  based  on  the  hypothesis  of  a  broken  contract, 
yet  is  attended  with  some  of  the  special  conseqaences 
of  a  personal  wrong,  and  in  which  damages  may  be 
given  of  a  vindictive  and  uncertain  kind,  not  merely 
to  repay  the  plaintiff  for  temporal  loss,  but  to  punish 
the  defendant  in  an  ezemplaiy  manner?  How  far  is 
such  an  action  within,  how  far  without,  the  maxim, 
*' Actio  personalia  morUur  cum  persona  t "  The  prob- 
lem is  one  which  In  the  nature  of  things  is  of  later 
date  than  the  Year  Books.  Before  the  Reformation 
no  action  for  breach  of  promise  could  be  maintained, 
for  marriage  was  a  matter  of  spiritual  jurisdiction.  It 
was  not  till  the  middle  of  the  seventeenth  centory 
that  marriage  was  recognized  by  our  law  as  a  tempo- 
ral benefit,  and  a  breach  of  promise  of  marriage  is  rec- 
ognizable by  the  temporary  courts.  Baker  v.  Smithy 
Styles,  295;  see  also  Rollers  Abridfi^ent,  tit.  ^'Action 
on  the  Case,''  fol.  22,  par.  20;  Hebden  v.  RuUer,  Sid. 
180,  and  Harrison  v.  Cage,  Oarthew,  467,  a  case  sup- 
posed erroneously  by  Wiiles,  J.,  In  Smith  v.  Woodfine, 
1  G.  B.  (N.  S.)  660;  see  p.  667,  to  be  the  earliest  re- 
corded case  of  an  action  for  breach  of  promise  of  mar- 
riage. No  authorities  of  a  very  early  date  can  accord- 
ingly be  expected  to  throw  light  upon  the  question, 
and  it  must  be  solved  mainly  upon  principle. 

It  is  a  striking  and  not  an  immaterial  fact  that  no 
action  for  breach  of  promise  of  marriage  against  the 
executors  of  a  deceased  person  is  to  be  found  in  the 
books.  We  have  moreover  a  case  decided  by  Lord 
Ellenborough  in  the  Court  of  King's  Bench  toward 
the  beginning  of  the  century  which  affords  us  some 
guidnnoe  iu  the  matter.  InChamberlain  v.  WiUiamsoih  2 
M.  &  9.  408,  the  converse  of  the  present  case  occurred 
in  an  action  brought  by  the  representative  of  a  de- 
ceased against  a  living  person  for  breach  of  promise. 
It  was  held  that  an  action  of  the  sort,  in  which  no 
special  damage  was  alleged,  would  not  lie,  on  the 
ground  that  except  when  such  special  damage  had 
been  occasioned  the  action  was  in  reality  an  action 
arising  out  of  a  personal  injury.  *'  The  general  rule 
of  law,"  says  Lord  Ellenborough  (2  M.  &  S.,  at  p.  415), 
**  is  actio  personcdis  moritur  cum  persona,  under  which 
rule  are  included  all  actions  for  injuries  merely  per- 
sonal. Executors  and  administrators  are  the  repre- 
sentatives of  the  temporal  property,  that  is,  the  debts 
and  goods  of  the  deceased,  but  not  of  their  wrongs, 
except  where  those  wrongs  operate  to  the  temporal 
injury  of  the  personal  estate."  This  judgment  has 
been  adopted  as  a  guiding  one  by  the  American  courts 
in  th  the  cases  of  Stebbins  t.  PaUner,  1  Pick.  (Mass.) 
71;  Lattimorey,  Simmons,  13  Serg.  &  R.  (Penn.)  183; 
Smith  V.  iS^rman,  4  Cush.  (Mass.)  408,  at  p.  413;  and 
Hovey  v.  Faae^  55  Me.  142.  It  does  not  indeed  follow 
that  the  same  reasoning  applies  in  toto  to  actions 
brought  against  the  executors  of  a  deceased  person. 
See  per  Bramwell,  L.  J.,  in  Twy cross  v.  Grant,  4  C.  P. 
D.  40. 

But  the  decision  in  Chamberlain  v.  WiUiamson,  2  M. 
A  8.  408,  shows  at  all  events  that  the  courts  of  this 
country  will,  even  although  an  action  for  breach  of 
promise  be  an  action  arising  out  of  contract,  apply 
the  general  principles  of  the  maxim  **  actio  personaiis'* 
to  BO  much  of  the  damages  as  are  a  remedy  for  the 
mere  personal  wrong,  and  will  allow  so  much  of  the 
remedy  to  survive  as  seems  to  belong  to  the  ordinary 
category  of  actions  ex  contractu.  In  order  accurately 
to  draw  the  dividing  line,  it  l)ecomeB  necessary  to 
analyze  the  damages  which  are  recoverable  in  cases 
of  breach  of  promise,  and  their  measure  and  charac- 
ter has  nowhere  been  better  explained  that  in  Sedg- 
wick on  Damages,  vol.  2,  p.  146,  In  a  passage  cited 
with  approval  by  Wiiles,  J.,  in  Smith  v.  Woodfine,  1 
C.  B.  (N.  S.)  660,  at  p.  607.      *'This  action,''  says  the 


l€)amed  author,  '*  is  given  as  an  indemnity  to  the  in- 
jured party  for  the  loss  she  has  sustained,  and  has 
been  always  held  to  embrace  the  Injury  to  the  feel- 
ings, affections  and  wounded  pride,  as  well  as  the  loss 
of  marriage.  From  the  nature  of  the  case  it  has  been 
found  impossible  to  fix  the  amount  of  compensation 
by  any  precise  rule,  and  as  in  tort,  the  measure  of 
damages  is  a  question  for  the  sound  discretion  of  the 
jury  in  each  particular  instance,  subject  of  course  to 
the  general  restriction  that  a  verdict  Influenced  by 
prejudice,  passion  or  corruption  will  not  be  allowed 
to  stand.  Beyond  this  the  i>ower  of  the  court  is  lim- 
ited, as  in  oases  of  tort,  almost  exclusively  to  ques- 
tions arising  on  the  admissibility  of  evidence  when 
offered  by  way  of  enhancing  or  mitigating  damages.*' 
It  is,  as  it  seems  to  us,  by  way  of  enhancing  damages, 
and  not  as  a  special  head  of  damage  flowing  naturally 
from  the  breach,  that  evidence  of  the  means  of  the 
defendant  Is  usually  given  at  the  trial.  If  It  were 
otherwise,  such  head  of  damage  would  require  special 
averment  on  the  record.  But  It  Is  treated  as  part  of 
the  history  of  the  circumstances  of  the  case,  and  as 
enabling  the  jury  to  estimate  properly  the  conduct  of 
the  defendant.  *'  The  value  of  the  defendant's  prop- 
erty," says  Cresswell,  J.,  In  Smith  v.  Woodfine,  IC.  B. 
(K.  8.)  at  p.  666,  "  Is  Invariably  gene  Into  in  cases  of 
this  Borf  But  where  there  Is  no  special  averment 
on  the  record  of  pecuniary  loss  arising  out  of  the 
breach,  the  general  allegation  of  the  breach  of  prom-^ 
Ise  imports,  according  to  Lord  Ellenborough,  only  a 
personal  Injury  (Chamberlain  v.  WiUiamson,  2M.  &S. 
408),  though  the  jury  may  consider  such  personal  in- 
jury with  reference  to  all  the  circumstances  of  the 
case. 

There  may  of  course  be  an  actual  loss  to  the  tempo-' 
ral  estate  of  the  promisee,  arising  out  of  the  breach  of 
contract.  If  such  loss  is  to  be  relied  on  as  independ- 
ent and  special  damage  in  an  action  against  executors, 
it  ought  to  be  specially  pleaded,  and  In  order  to  see  If 
such  damage  is  in  fact  recoverable,  the  ordinary  Hue 
as  to  remoteness  of  damages  will  have  to  be  drawn  ac- 
cording to  the  well-known  doctrine  of  Hadley  v.  Box- 
endale,  0  Ex.  841. 

If  the  above  is  a  correct  account  of  the  damages  re- 
coverable In  an  action  for  breach  of  promise  It  would 
seem  to  follow  that  with  the  death  of  the  promisor  all 
claim  to  damages  of  an  exemplary  or  sentimental 
kind  ought  to  cease,  and  that  such  damages  only 
ought  to  be  left  as  represent  compensation  for  a  tem- 
poral and  measnreable  loss  flowing  directly  from  the 
breach,  or  within  the  contemplation  of  both  parties  at 
the  date  of  the  promise,  and  that  In  an  action  against 
executors  such  a  temporal  loss,  If  it  is  alleged,  must 
be  tested  according  to  the  ordinary  rules  as  to  remote- 
ness as  applied  to  the  special  facts  of  the  case.  In  the 
present  action  there  is  no  special  averment  of  tem- 
poral loss,  and  we  ought  not  to  allow  the  pleadings  at 
this  late  stage  to  be  amended  and  to  send  down  the 
case  to  trial  again,  unless  we  are  satisfied  that  there  is 
a  substantial  claim  under  this  head  fit  for  the  consid- 
eration of  the  jury.  By  special  leave  of  the  court  the 
plaintiff  has  now  filed  an  affidavit  as  to  particulars  of 
special  damage.  The  only  ii^ms  which  are  entitled 
even  to  plausible  consideration  are  two :  First,  the  ex- 
pense to  which  the  plaintiff  was  put  in  maintaining 
herself  as  a  feme  sole  subsequently  to  the  breach ;  and 
secondly,  the  amount  expended  by  the  plaintiff  In  the 
purchase  of  underclothing,  etc.,  iu  preparation  for  her 
marriage.  The  plaintiff's  expense  in  maintaining  her- 
self after  she  was  forsaken  clearly  cannot  be  recovered. 
It  cannot  be  a  consequence  naturally  arising  out  of  a 
breach  of  promise  of  marriage  that  the  woman  Is  to  be 
entitled  during  the  remainder  of  her  life  to  charge  the 
expenses  of  her  living  and  maintenance  to  her  faithless 
lover.    With  respect  to  the  claim  for  underclothing, 
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etc.,  it  Ib  Buffloient  to  Baj  that  the  materials  furulBhed 
by  the  plaintilTB  affidavit  do  uot  show  that  such  pur- 
chase was  made  under  olroumstauoes  which  would 
bring  the  expeoditure  within  the  head  of  damages 
flowing  directly  from  the  alleged  breach  of  contract  or 
within  the  contemplation  of  the  parties  at  the  time. 
We  do  not  desire  to  intimate  any  opinion  that  expen- 
diture in  respect  of  a  marriage  trousseau  or  other  mar- 
riage preparations  must  necessarily  be  too  remote  to 
be  recovered  against  executors  in  an  action  for  breach 
of  promise  of  marriage—the  matter  must  in  each  case 
depend  upon  the  circumstances  of  the  case — but  though 
invited  to  do  so,  the  plaintiff  has  not  given  us  the 
means  of  seeing  that  this  particular  head  of  damage 
can  be  sustained  by  evidence,  or  what  case  she  has  for 
asking  for  an  amendment  to  be  made  in  the  statement 
of  claim  which  would  include  it.  The  action  there- 
fore must  be  dismissed  with  costs,  but  as  to  the  only 
point  taken  by  the  defendants  at  the  trial  was  one  as 
to  corroboration,  and  as  that  point  was  a  bad  one,  we 
think  that  there  ought  to  be  no  coBts  of  the  hearing  of 
the  Divisional  Court  or  of  this  appeal. 
Judgment  for  the  defendants. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 

'    GABRIXBS— OF    PAS8BNGERS— INJUBIBS    TO    PA88EN- 

eEB8—NKOiiiGENG]E.—Plaiutiff*8  clothing  caught  in  a 
hook  as  she  was  attempting  to  get  out  of.  defendant's 
oar  and  she  was  injured.  It  was  a  summer  oar,  and 
the  hook  served  to  fasten  curtains  together.  The 
spring  of  the  hook  waB  broken,  thus  exposing  its  point; 
but  it  did  not  appear  how  long  it  had  been  broken, 
nor  that  by  any  diligence  defendant  could  have  known 
of  its  condition.  Held,  not  sufficient  proof  of  negli- 
gence to  support  a  finding  of  the  jury  for  plaintiff. 
March  20, 1888.  KeUy  v.  New  York  A  S.  B,  Ry.  Co, 
Opinion  by  Earl,  J. ;  Danforth,  J.,  dissenting. 

Contract— iNTBRPBBTATiON  —  provincb  or  jury. 
—It  is  the  province  of  the  jury  to  decide  what  an  oral 
contract  is  where  the  evidence  is  conflicting  as  to  the 
intent  of  the  parties  to  such  contract  and  as  to  its 
terms.  March  20, 1888.  Patteny,  Pancoaat.  Opinion 
by  Gray,  J. 

PERrORXANGE  —  CONDITIOKS    PRECEDENT.  — 

A  provision  in  a  contract  that  within  ten  days  after 
the  final  estimate  of  a  chief  engineer  of  the  work  done, 
the  fuU  amount  due  upon  such  contract  shall  be  paid, 
may  be  pleaded  in  bar  to  an  action  to  recover  for  work 
done  under  such  contract,  where  there  is  no  evidence 
tliat  any  demand  had  been  made  of  such  engineer  for 
Buoh  certificate.  The  action  was  not  brought  upon  a 
quantum  meruit— upon  the  ground  that  the  contract 
had  l>een  rescinded  and  no  longer  subsisted,  'or  to  re- 
scind or  annul  it.  On  the  contrary  it  was  brought  to 
enforce  it,  and  necessarily  affirmed  it.  Quinn  v.  Van 
Pelt,  56  N.  Y.  417.  It  went  upon  the  theory  that 
there  had  been  a  full  and  final  performance,  since  the 
work  not  done  was  omitted  by  the  defendant's  direc- 
tion and  not  through  the  fai^t  of  plaintiff.  As  to  that, 
readiness  to  perform  was  equivalent  to  performance, 
and  the  plaintiff  came  into  court  standing  upon  the 
contract,  demanding  payment  according  to  its  terms, 
and  damages  for  the  work  withdrawn.  That  he  had 
a  right  to  do.  In  McMaster  v.  State,  15  N.  E.  Rep.  417, 
recently  decided,  we  held  that  a  breach  in  one  respect 
was  not  necessarily  waived  by  a  continued  perform- 
ance thereafter,  but  that  the  contractor  could  go  on 
and  complete  his  contract  so  far  as  possible  and  re- 
cover according  to  its  terms,  with  damages  for  the 
breach,  but  those  damages  themselves  founded  upon 
the  stipulations  of  the  agreement.  That  is  what  this 
plaintiff  did.    The  part  of  his  work  at  Broadhead*s 


creek  was,  without  difficulty,  severable  from  the  body 
of  the  contract.  The  defendant  wrongfully— as  we 
must  assume  from  the  verdict  of  the  jury — in  Septem- 
ber of  1881  gave  that  work  to  others.  The  plaintiff 
notwithstanding  continued  his  performance  of  the 
contract  for  a  year  or  more,  ol>eylng  its  requirements 
and  taking  payments  according  to  its  terms.  He  now 
sues  upon  the  contract  to  compel  performance  or  its 
equivalent  by  the  defendant,  and  necessarily  stands 
upon  and  aflirms  it.  He  cannot  in  the  present  form  of 
action  affirm  it  for  one  purpose  and  repudiate  it  for 
another.  April  10, 1888.  Byron  v.  Low.  Opinion  by 
Finch,  J. 

Criminal  law— homicide— indictment— finding 
—FAILURE  TO  INDICT  FOR  THE  ASSAULT.— Where  an 
assault  is  committed,  and  during  the  life  of  the  party 
assaulted,  the  grand  jury,  upon  the  case  being  pre- 
sented to  them,  fail  to  find  an  indictment,  an  indict- 
ment for  manslaughter,  found  after  the  party  as- 
saulted had  died  from  the  injuries  received  In  the  as- 
sault, is  not  defective  because  found  without  leave  of 
court,  as  provided  In  the  Code  of  Criminal  Procedure 
of  New  York,  S  ^0  (a  charge  once  dismissed  by  a 
grand  jury  cannot  again  be  submitted  without  direc- 
tion of  the  court),  the  offenses  not  being  the  same. 
A  conviction  even  of  the  offense  of  assault  and  bat- 
tery would  have  been  no  bar  to  a  prosecution  for  the 
graver  crime  subsequently  developed.  Burns  v.  Peo- 
ple, 1  Park.  Crim.  182;  People  v,  Saunders,  4  id.  196; 
People  V.  McCloskey,  5  id.  57.  March  20,  1888.  Peo- 
ple v.  Warrefi,    Opinion  by  Ruger,  C.  J. 

KIDNAPPING  —  FRAUD.  —  Where    defendant 

induced  a  female  voluntarily  to  take  passage 
for  a  foreign  port,  under  pretense  that  he  had  there 
obtained  employment  for  her,  but  intending  to  place 
her  in  a  house  of  prostitution,  and  it  appears  that  she 
woiild  not  have  consented  to  go  but  for  such  false  pre- 
tense, he  Is  guilty  of  the  offense  defined  in  the  Penal 
Code,  §  211.  The  section  defines  the  crime  of  kidnap- 
ing, and  In  the  first  subdivision  declares  that  a  person 
who  **  seizes,  confines,  inveigles  or  kidnaps  another, 
with  intent  to  cause  her,  without  authority  of  law,  to 
be  securely  confined  or  imprisoned  within  this 
State,  or  to  be  sent  out  of  the  Sta^e,  or  to  be 
sold  as  a  slave  or  in  any  way  held  to  service, 
or  kept  or  detained  against  her  will,''  is  guilty  of  kid- 
napping. Did  the  defendant  under  the  circumstances 
intend  that  the  prosecutrix  shonld  be  sent  out  of  the 
State  against  her  will,  within  the  meaning  of  the  stat- 
ute, or  is  the  statute  only  applicable  where  the  intent 
to  cause  another  to  leave  the  State  contemplates  physi- 
cal coercion  to  that  end  ?  In  Reg.  v.  Hopkins,  Car. 
&  M.  254,  the  case  of  an  indictment  for  the  abduction 
of  an  unmarried  girl,  under  sixteen  years  of  age, 
**  against  the  will ''  of  her  father,  it  appearing  that  the 
consent  of  the  parents  was  induced  by  fraud,  the  in- 
dictment was  sustained,  and  Qumey,  B..  said:  **I 
mention  these  cases  to  show  that  the  law  has  long  con- 
sidered fraud  and  violence  to  be  the  same.*'  The  lan- 
guage is  very  comprehensive,  and  If  taken  in  its  broad- 
est meaning,  seems  scarcely  consistent  with  the  Eng- 
lish cases  which  hold  that  the  false  personation  of  the 
husband,  whereby  a  married  woman  consents  to  in- 
tercourse with  a  stranger,  does  not  constitute  a  ravish- 
ment of  the  wife.  Reg.  v.  Clark,  6  Cox  Crim.  Gas.  230 ; 
Reg.  V.  Young,  14  id.  114.  In  Queen  v.  Dee,  Jebb  Cr. 
Cas.  6  Crim.  Law  Mag.  220  (1884),  the  court  refused  to 
follow  the  English  cases,  and  adopted  the  contrary 
view,  upon  what  seems  to  us  very  satisfactory  grounds. 
The  case  of  Beyer  v.  People,  86  N.  T.  970,  is  quite  ap- 
posite on  the  question  of  what  constitutes  a  taking 
^'against  the  will."  The  defendant  In  that  case  was 
indicted  under  a  section  of  the  Revised  Statutes 
which  declared  that  **  every  person  who  shall  take 
any  woman  unlawfully  against  her  will,  with  intent  to 


Digitized  by 


Google 


THE  ALBANY  LAW  JOURNAL. 


397 


oompel  her  bj  force,  meuaoe  or  duress  to  msrrj  biin, 
or  to  marry  any  other  person,  or  to  be  defiled,"  etc., 
shall,  upon  couviotioii,  be  punished,  etc.  It  was  held 
that  the  defendant,  having  by  the  false  representation 
that  he  had  procured  for  the  prosecutrix  a  situation 
as  a  servant  in  a  respectable  family,  induced  her  to  go 
with  him  to  a  house  of  prostitution,  with  intent  to 
compel  her  to  be  defiled,  was  guiity  under  the  statute; 
and  that  the  inducing  the  prosecutrix  to  accompany 
him.  under  the  circumstances,  was  a  taking  ''against 
her  will "  within  the  statute.  The  principle  decided 
covers  the  present  case.  The  consent  of  the  prosecu- 
trix, having  been  procured  by  fraud,  was  as  if  no  con- 
sent had  been  given ;  and  the  fraud  lieing  a  part  of  the 
original  scheme,  the  intent  of  the  defendant  was  to 
cause  the  prosecutrix  to  be  sent  out  of  the  State 
against  her  will.  April  10,  1888.  People  v.  Ve  Lewi, 
Opinion  by  Andrews,  J. 

DaMAOBS— MBA8URB  OF  FOR  BREAGH  OF  CONTRACT 
TO    SUPPLY    MANUFACTDRED     ARTICLE.  —  Defendant 

manufactured  for  plaintiff  milk-coolers,  each  consist- 
ing of  an  iron  frame  supporting  a  vat  in  which  was 
placed  an  enameled  pan.  The  parts  were  separable, 
and  the  pans  could  at  once  be  taken  out  and  replaced 
by  others.  In  an  action  to  recover  damages  for  de- 
fective coolers,  where  the  only  defect  was  in  the 
enamel  of  the  pans,  held,  that  the  measure  of  damages 
was  the  amount  necessary  to  replace  the  defective 
pans  by  perfect  ones.  The  plaintiff  in  every  instance 
took  back  the  pan  and  replaced  it  with  a  new  one,  and 
so  made  the  original  bargain  good  at  the  cost  of  the 
new  pans  alone.  That  was  the  plaintiff's  damage.  It 
never  lost  at  all  the  cost  or  the  value  of  the  standards 
and  vats,  but  keeping  that  in  its  treasury  as  received 
from  the  purchasers.  It  got  it  a  second  time  in  the 
judgment  appealed  from.  The  standards  and  vats, 
which  were  not  claimed  to  be  defective,  and  which 
could  be  as  easily  equipped  with  good  pans  as  with 
poor  ones,  were  first  paid  for  by  the  purchasers,  and 
^hen  again  by  the  defendants.  April  10,  1888.  New 
York  Monitor  MUk'I^in  Co,  v.  Jtemiiigton.  Opinion 
by  Finch,  J. 

EVIDBNCB  — FRAUDUIiBNT     SALE  — BOOKS     OF     AC* 

COUNT.— Under  allegations  in  an  answer  that  a  pur- 
chase by  an  insolvent  firm  of  certain  property,  which 
it  afterward  pledged,  was  fraudulent  and  void,  the 
books  of  the  firm  are  admissible  to  show  the  condi- 
tion of  its  affairs  and  its  knowledge  of  such  condition 
at  the  time  of  such  purchase.  March  20, 1888.  Adama 
y.  Botoerfnan.    Opinion  by  Danforth,  J. 

HlOH WATS  —  ESTABLISHMENT  BT  STATUTORY  PRO- 
CEEDINGS—WAIVER OF  OBJECTION  —  MANDAMUS  TO 
OFFICERS  TO  OPEN   AND  WORK  —  DISCONTINUANCE   OF 

ROAD. — (1)  In  an  action  for  mandamus  to  compel  a  high- 
way commissioner  to  attach  a  road  to  some  road-dis- 
trict where  it  appears  that  the  road  was  laid  out  by  a 
former  commissioner,  who  expended  money  and  labor 
thereon,  and  that  the  damages  were  assessed  and  paid 
to  the  land-owners,  who  had  notice  of  the  proceed- 
ings, defendant  cannot,  in  the  appellate  court,  first 
question  the  legality  of  the  laying  out  of  the  road.  (2) 
An  order  of  the  highway  commissioners,  made  subse- 
quently to  the  motion,  and  before  its  decision,  dis- 
continuing the  road  in  question,  cannot  be  considered, 
the  relator  not  having  had  notice  of  such  order. 
March  20,  1888.  People  ex  rel  Huntley  v.  MiUa.  Opin- 
ion per  Curiam. 

NbOLIOENCB— TRIAL— OBJECTIONS  TO  EVIDENCE— 
WITNRSS— EXAMINATION  —  INSTRUCTIONS  TO  JURY- 
APPEAL— REVIEW.— (1)  In  an  action  for  injuries  to 
plaintiff's  pier  by  neglect  of  defendant's  servants,  one 
of  defendant's  witnesses,  who  had  testified  that  he 
was  familiar  with  the  locus  in  quo,  was  asked,  **  Was 


the  slip  wide  enough  for  the  scow  to  get  much  force 
in  going  through  on  either  side?"  Another  of  de- 
fendant's witnesses,  after  testifying  as  to  the  rotten 
condition  of  the  pier,  was  asked  how  long  he  had  no- 
ticed its  rotten  condition.  To  both  questions  plain- 
tiff's counsel  said,  '*  Objected  to."  JE/fld,  that  such 
objection  was  too  general  to  raise  the  questions 
whether  the  first  question  was  objectionable  in  form, 
or  whether  that  witness  had  qualified  as  an  expert, 
and  that  such  <»bjectiou  to  the  second  question  did  not 
disclose  any  defect.  (2)  After  the  defendant  had  con- 
cluded, plaintiff  called  a  witness  who  denied  certain 
declarations  which  had  been  attributed  to  him,  and 
was  cross-examined  thereon,  and  on  redirect  exam- 
ination plaintiff  asked  how  much  of  these  repairs  were 
necessary  to  repair  the  injury  occasioned,  held,  that 
the  questiou  was  inadmissible  in  substance,  the  wit- 
ness* testimony  showing  no  knowledge  or  information 
on  the  subject  In  dispute,  and  was  a  reopening  of  the 
case.  (3)  The  defense  was  that  the  damaged  condition 
complained  of  was  the  result  of  natural  causes.  The 
judge  submitted  to  the  jury  the  issue  of  fact,  whether 
the  injuries  complained  of  were  the  result  of  such 
neglect  of  defendiant*s  servants  or  of  natural  causes, 
there  being  evidence  on  the  part  of  the  defendant  that 
the  pier  was  rotten,  and  did  not  confine  their  atten- 
tion to  the  mere  question  of  plaintiff's  damage.  Plain- 
tiff made  no  request  to  withhold  the  case  from  the 
jury,  nor  did  it  except  to  the  charge.  Ileldt  that  the 
Appellate  Court  could  not  disturb  the  finding  of  the 
jury  for  defendant.  (4)  The  court  refused  to  charge 
the  jury  **  that  it  was  an  Improper  use  of  the  pier  to 
moor  heavy  boats  to  the  spiles,"  but  charged  that  de- 
fendant was  liable'  for  any  damage  occasioned  by  neg- 
lect of  its  servants,  and  that  it  was  their  duty,  if  the 
pier  was  not  safe  to  moor  boats  to,  to  refrain  from  so  do- 
ing and  not  to  tie  boats  to  spiles  so  as  to  break  them  off. 
Held,  that  the  charge  was  properly  refused,  that  being 
a  question  of  fact  and  not  of  law,  and  that  the  charge 
given  properly  submitted  the  question.  March  20, 1888. 
New  Jersey  Steamboat  Co.  v.  City  of  New  York,  Opin- 
ion by  Danforth, J . 

Partnership— FIRM  and  private  creditors- 
judgment— priorities—  landlord  AND  tenant- 
estoppel  to  deny  title.— (1)  A  judgment  for  a  firm 
debt  has  no  priority  over  a  judgment  previously  ob- 
tained against  the  several  members  c^f  the  firm  on 
their  individual  liabilities ;  and  the  purchaser  at  a  sale 
under  execution  to  enforce  the  latter  judgment  takes 
a  good  title  as  against  the  purchaser  at  a  sale  under 
the  former.  Saunders  v.  Reilly,  106  N.T.  12.  (2)  When 
a  defendant  does  not  take  the  right  to  occupy  premi- 
ses under  any  agreement  with  plaintiff,  nor  in  any 
way  accept  him  as  landlord,  there  is  no  estoppel  to 
deny  plaintiff's  title.  March  20, 1888.  Davis  v.  Dela- 
ware &  Hudson  Canal  Co.    Opinion  by  Danforth,  J. 

Railroad  companies  —  charters  and  franchises 

AMENDMENT    OF    DEFECTIVE    ARTICLES— NeW    ToRK 

Rapid  Transit  Act  —  POWERS  of  commissioners- 

AMENDED  PLANS  OF  CONSTRUCTION— FAILURE  TO  SUB- 
MIT TO  PROPERTY  OWNERS.— (1)  Laws  of  New  York, 
1870,  chap.  185,  authorizing  directors  of  any  corpora- 
tion organized  under  any  general  act  to  file  an  amen- 
ded certificate  of  Incorporation  In  case  of  any  infor- 
mality existing  in  the  original  certificate.  Is  inappli- 
cable to  companies  sought  to  be  organized  under  the 
Rapid  Transit  Act  of  New  York  (Laws  1876,  chap.  606), 
which  gives  to  the  commissioners  therein  directed  to 
be  appointed  by  the  mayor,  the  exclusive  authority  to 
make  articles  of  incorporation  and  deliver  the  certifi- 
cate of  incorporation  to  the  directors,  and  which  was 
intended  to  embrace  the  whole  law  as  to  the  forma- 
tion of  companies  thereunder.  (2)  Under  the  Rapid 
Transit  Act,  providing  for  the  appointment  of  com- 
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misfliouen  to  organize  a  oouutj  railroad,  whose  terms 
of  office  "shall  determloe  and  expire  with  the  per- 
foricaiioe  of  their  funotlous  as  herelu  provided/'  aud 
presorlblug  with  partloularity  saoh  fuoctions,  and  the 
time  within  whioh  they  are  to  be  performed,  the  power 
of  the  oommissioners  is  not  oontiuaing,  so  as  to  en- 
able them  to  reconvene  after  the  pro8orit>ed  time,  and 
reform  the  articles  or  oertlfloate  of  incorporation.  (8) 
Under  the  Rapid  Transit  Act  the  commissioners  were 
empowered  to  locate  the  route  of  a  proposed  railway 
upon  the  consent  of  the  property  owners,  or  if  that  is 
unobtainable,  upon  the  decision  of  commissioners  ap- 
pointed by  the  Supreme  Court  and  confirmed  by  it. 
The  orlghial  submission  of  plans  to  the  property  own- 
ers was  not  made  within  the  requirements  of  the  act, 
so  as  to  enable  the  property  owners  to  make  an  intel- 
ligent judgment.  Held^  that  the  refusal  of 'the  prop- 
erty owners  to  consent  to  such  plans  does  not  em- 
power the  commissioners  to  make  a  decision  upon 
amended  plans  to  conform  to  the  act,  nor  the  Supreme 
Court  to  confirm  the  same,  where  the  amended  plans 
have  never  been  submitted  to  the  property  owners. 
March  20,  1868.  In  re  New  York  CabU  Ry,  Co,  Opin- 
ion by  Gray,  J. 


NEGLIOBNCE  —  SIBEfl  —  BVIDENCB  —  COMPB- 

TBNCY.  —  (1)  In  an  action  for  damages  by  fire  to 
plaintiflTs  property  by  defendant's  engine,  because  of 
a  defective  spark-arrester—  there  being  evidence 
already  in  the  case  that  an  engine  on  another  road  with 
adlfTereut  spark-arrester  had  passed  near  the  prop- 
erty a  short  time  before  the  fire,  it  was  error  to  exclude 
the  engineer's  testimony  as  to  which  kind  of  spark- 
arresters  used  on  the  two  engines  in  the  course  of  his 
observation  allowed  the  most  and  largest  sparks  to  es- 
cape. (2)  Plaiiitiif  was  allowed  to  prove  the  size  of 
the  sparks  emitted  from  the  engine  several  months 
after  the  fire,  without  any  proof  that  the  construction 
of  the  arrester  was  clearly  defective  in  the  first  place, 
or  that  the  engine  aud  arrester  were  in  the  same  con- 
dition of  repair  as  at  the  time  of  the  fire.  Held^  error. 
April  10, 1888.  Collins  v.  New  York  Cent.  A  H,  R.  R. 
Co.    Opinion  by  Peckham,  J. 

RbFERENOE— APPOINTMENT  OF  REFEREE— EQUITY- 
CANCELLATION  OF  INSTRUMENTS —TENANCY  IN  COM- 
MON —  RIGHTS  AND  LIABILITIES  INTER  SB  —  RENTS  — 
TAXES  PAID  FOR  LIFE-TENANT  —  APPEAL  —  RE  VIEW  — 
MATTERS  NOT  APPARENT  ON  RECORD.— (1)  Uudcr  COU- 

clusions  of  law,  in  an  action  to  set  aside  deeds,  that 
defendant  shall  account  to  plaintiff  for  his  dealings 
with  the  property,  and  pay  her  what  shall  appear  to 
be  due,  it  is  proper  to  include  in  the  interlocutory 
judgment  an  order  appointing  a  referee  to  take  the 
account.  (2)  In  an  action  to  set  aside  deeds  for  plain- 
tiff's interest  in  realty,  of  which  she  and  defendaut 
were  tenants  in  common,  on  the  ground  of  fraud  and 
undue  influence,  plaintiff  may  recover  rent  from  the 
time  of  delivery  of  the  deeds,  she  having  then  left  the 
premises  in  defendant's  possession.  The  counsel  cites 
a  number  of  cases  holding  that  the  mere  occupation 
by  one  of  several  tenants  in  common  of  an  estate  does 
not  make  the  occupant  liable  to  his  co-tenants  for  the 
rent  of  the  premises.  Such  are  the  cases  of  Woolever 
V.  Knapp,  18  Barb.  265;  Dresser  v.  Dresser,  40  Id. 
dOO:  Roseboom  v.  Roseboom,  15  Hun,  800.  These  cases 
refer  to  the  leading  one  of  Henderson  v.  Eason,  9  Bug. 
Law  &  £q.  387,  where  such  a  proposition  was  decided, 
and  there  is  no  doubt  of  its  correctness.  But  that  case 
and  all  the  others  resting  upon  It  contains  the  qualifi- 
cation that  the  other  tenants  shall  not  be  excluded  or 
ousted  from  the  possession  of  the  premises  or  their 
title  denied,  in  which  event  the  other  tenants  may 
maintain  ejectment  to  recover  possession,  and  then  an 
action  to  recover  the  mesne  profits.  1  Co.  Litt.,  $  184, 
4  Bao.  Abr.,  tit.  ''Joint  Tenants,'  L,  p.  518.    And  in 


order  to  prove  an  ouster  it  is  not  necessary  to  prove  a 
violent  ejectment,  or  as  one  of  the  cases  has  it,  it  is 
not  necessary  to  prove  the  party  was  set  out  by  the 
shoulders.  It  may  be  inferred  from  circumstances. 
Doe  V.  Prosser,  Oowp.  217;  Homblower  v.  Read,  1 
East,  568;  Goodlittle  v.  Tombs,  3  Wils.  118,  cited  iu  1 
Coke,  906;  4  Kent  Comm.,  marg.  p.  370,  note  a.  Ob- 
taining title  to  the  whole  property  held  in  common, 
by  virtue  of  fraud  and  undue  influence  practiced  on 
the  CO. tenant,  who  thereupon  leaves  the  premises  Is. 
as  we  think,  an  ouster  of  such  co-tenant,  and  would 
enable  him  to  bring  ejectment.  (8)  In  an  action  to  set 
aside  deeds  for  plaintiff's  interest  in  realty,  of  which 
she  and  defendant  were  tenants  in  common,  where  an 
accounting  is  adjudged,  defendaut  cannot  charge 
plaintiff  with  taxes  on  the  property  paid  by  hitn  dur- 
ing the  continuance  of  a  precedent  life-estate  for  the 
beneflt  of  the  life-tenant.  (4)  Where  appellant  gives 
notice  of  appeal  from  an  order  overruling  his  motion 
to  vacate  an  interlocutory  judgment,  such  order  not 
appearing  in  the  record,  will  not  be  reviewed  In  the 
appellate  court.  March  20,  1888.  Zapp  v.  Miller. 
Opinion  by  Peckham,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

Banks— NATIONAL— TAXATION  OF  SHARES— CONSTI- 
TUTIONAL LAW— SHARES  OWNED  BY  OTHER  NATIONAL 

BANKS. — (1)  Taxes  levied  under  the  Public  Statutes  of 
Massachusetts,  ch.  13,  $  8,  whioh  provides  that  all  bank 
shares  shall  be  assessed  at  their  cash  value,  and  at  the 
same  rate,  and  no  greater  than  other  moneyed  capital 
in  the  hands  of  citizens  is  by  law  assessed,  are  not  in- 
valid, either  under  the  Massachusetts  Statutes  or  the 
Revised  Statutes  of  the  United  States,  §  5219,  because 
under  statutory  provisions  the  tax  on  savings  banks 
is  based  on  the  amount  of  their  deposits,  excepting  de- 
posits invested  iu  loans  secured  on  taxable  real  estate, 
since  savings  banks,  being  substantlallv  public  insti- 
tutions, under  public  management,  are  organized  for 
the  purpose  of  investing  the  savings  of  smidl  investors, 
and  not  for  banking  purposes  in  the  commercial  sense. 
(2)  A  tax  levied  under  the  Public  Statutes  of  Massa- 
chusetts, chap.  13,  8  8,  which  provided  that  bank 
shares  shall  be  assessed  at  their  cash  value,  is  not  in 
violation  of  the  Revised  Statutes  of  the  United  States, 
8  5219,  or  unconstitutional,  by  reason  of  the  tax  being 
**  at  a  greater  rate  than  other  moneyed  capital  in  the 
hands  of  citizens,''  because  disproportionate  and  un- 
equal to  the  tax  Imposed,  under  Public  Statutes  of 
Massachusetts,  chap.  13.  relative  to  the  taxation  of 
the  corporate  franchise  of  corporations,  excepting 
banks,  on  life  insurance  companies,  based  on  the 
number  of  its  policies,  on  trust  and  like  oompaoies, 
based  on  the  amount  of  Its  deposits,  and  on  telephone 
companies,  based  on  the  number  of  telephones  used 
by  it,  these  corporations  not  being  banking  institu- 
tions, and  the  Investments  made  by  them,  their  only 
capital  not  being  *' moneyed  capital  in  the  hands  of 
citizens.*'  (3)  Under  the  Revised  Statutes  of  the 
United  States,  8  5219,  which  provides  that  all  shares  of 
any  banking  association  may  be  included  in  the  valu- 
ation of  the  personal  property  of  the  owner  or  holder 
In  the  State  within  which  the  association  is  located, 
but  each  State  may  determine  the  manner  of  taxing 
the  shares  of  national  banks,  a  State  may  tax  the 
shares  of  a  national  bank  without  regard  to  their  own- 
ership, the  shares  of  stock  of  a  national  bank  owD«d 
by  another  national  bank,  by  reason  of  such  owner- 
ship, not  being  exempt.  The  question  of  the  exemption 
from  taxation  of  deposits  In  savings  banks,  as  affect- 
ing the  rule  for  the  State  tsxation  of  national  bank 
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shares,  was  very  deliberately  considered  by  this  court 
iu  the  case  of  Bank  y.  New  York«  121  (J.  8. 138,  160, 
and  the  conclusion  reached  In  that  case  was  reaffirmed 
lu  the  case  of  Bank  v.  Board  of  Equalization,  123  U.S. 
83.  In  the  former  case  deposits  in  savings  banks  in 
the  State  of  New  York  to  the  amount  of  $437,107,501, 
with  an  accumniated  surplus  in  addition  of  168,660,001, 
were  exempted  by  the  laws  of  the  State  from  all 
taxation,  neither  the  bank  itself  nor  the  individual 
depositor  being  taxed  on  account  thereof.  It  was 
said  in  that  case  (p.  161) :  '*  However  much  therefore 
may  bo  the  amount  of  moneyed  capital  in  the  hands 
of  individuals  iu  the  shape  of  deposits  in  savings  banks 
as  now  organized,  which  the  policy  of  a  State  exempts 
from  taxation  for  its  own  purposes,  that  exemption 
cannot  affect  the  rule  for  the  taxation  of  shares  in  na- 
tional banks,  provided  they  are  taxed  at  a  rate  not 
greater  than  other  moueyocl  capital  in  the  hands  of  in- 
dividual citizens,  otherwise  subject  to  taxation.'*  It 
is  impossible,  in  our  judgment,  to  distinguish  the 
present  from  the  case  of  the  New  York  savings  banks, 
or  those  of  Iowa  considered  in  the  case  of  the  Daven- 
port bank.  The  principal  distinction  indeed  between 
the  case  of  the  New  York  savings  banks  and  those  of 
Massachusetts  involved  in  the  present  inquiry  is,  that 
the  latter  pay  a  tax  of  one-half  of  one  per  cent  on  the 
amount  of  their  deposits,  while  the  New  York  banks 
were  exempt  from  all  taxation  whatever.  The  argu- 
ment on  behalf  of  the  plaintiff  in  error  indeed  seeks 
to  establish  another  distinction.  It  Is  alleged  that  in 
Massochusetts  savings  banks  are  permitted  to  trans- 
act a  banking  business  iu  the  way  of  loans  upon  per- 
sonal securities,  which  assimilates  them  more  closely 
to  national  banks,  and  takes  away  the  reason  for  the 
application  of  the  rule  to  them  which  was  applied  to 
the  case  of  the  savings  banks  of  New  York.  But  the 
difference  mentioned,  if  it  exists  at  all,  Is  immaterial; 
the  main  purpose  and  chief  object  of  savings  banks,  as 
organized  under  the  laws  of  Massachusetts,  are  the 
same  as  those  in  New  York,  as  considered  iu  the  case 
of  the  Mercantile  Bank.  They  are  substantially  in- 
stitutions under  public  management,  in  pursuance  of 
a  great  and  beneficial  public  policy,  organized  for  the 
purpose  of  investing  the  savings  of  small  depositors, 
and  not  as  banking  institutions  in  the  commercial 
sense  of  that  phrase.  We  adhere  to  the  rule  as  de- 
clared in  the  oases  heretofore  decided,  which  fore- 
closes further  discussion  as  to  the  present  point  in 
this  case.  A  similar  objection  to  the  tax  lu  question, 
founded  on  a  comparison  of  the  taxation  of  national 
bank  shares  with  that  of  insurance  companies  and 
trust  companies,  the  American  Bell  Telephone  Com- 
pany, and  the  Massachusetts  Hospital  Life  Insurance 
Company,  Is  equally  untenable.  Within  the  definition 
of  that  phrase  established  in  the  case  of  Bank  v.  New 
York,  121  U.  S.  138,  the  interest  of  individuals  in  these 
Institutions  is  not  moneyed  capital.  The  investments 
made  by  the  institutions  themselves,  constituting 
their  assets,  are  not  moneyed  capital  In  the  hands  of 
individual  citizens  of  the  State.  People  v.  Commis- 
sioners, 4  Wall.  244.  It  Is  further  contended  however 
on  the  part  of  the  plaintiff  in  error  that  the  taxation 
in  question  Is  not  only  at  a  greater  rate  than  that  im- 
posed upon  other  moneyed  capital  held  by  individual 
citizens,  but  that  it  is  repugnant  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States, 
because  It  operates  to  deny  to  the  tax  payer  the  equal 
protection  of  the  laws,  and  also  that  it  is  dispropor- 
tionate and  unequal,  in  violation  of  the  provisions  of 
the  Constitution  of  Massachusetts.  The  two  branches 
of  this  proposition  are  equivalent;  if  the  tax  Is  not 
disproportionate  and  unequal  within  the  meaning  of 
the  Constitution  of  the  State,  the  tax  payer  Is  not  de- 
nied the  equal  protection  of  the  laws  within  the  sense 
of  the  Fourteenth  Amendment.    The  point  is  fully 


met  by  the  reasoning  and  judgment  of  the  Supreme 
Judicial  Court  of  Massachusetts  in  the  cases  of  Insti- 
tution for  Savings  v.  City  of  Boston  and  Jewell  v. 
City  of  Boston,  101  Mass.  675,  585.  It  is  contended 
that  no  tax  is  thereby  authorized  upon  the  national 
bank  itself  as  a  corporation,  nor  upon  the  personal 
property  of  any  such,  and  that  therefore  these  shares 
in  the  National  Bank  of  Redemption  are  exempt  from 
taxation  by  virtue  of  their  ownership.  This  however 
is  not  a  reasonable  Interpretation  of  the  language  of 
the  section.  The  manifest  intention  of  the  law  is  to 
permit  the  State  in  which  a  national  bank  Is  located 
to  tax,  subject  to  the  limitations  prescribed,  all  the 
shares  of  its  capital  stock  without  regard  to  their  own- 
ership. The  proper  inference  is  that  the  law  permits, 
in  the  particular  instance,  the  taxation  of  the  na- 
tional banks  owning  shares  of  the  capital  stock  of 
another  national  bank  by  reason  of  that  ownership, 
on  the  same  footing  with  all  other  shares.  March  19, 
1888.  National  Bank  of  Redemption  v.  City  of  Boston, 
Opinion  by  Matthews,  J.  Bradley,  Gray  and  Blatch- 
ford,  JJ.,  did  not  sit. 
Patents  fob  invkntion  — patkntabiutt  —  im- 

PBOVBMBNTS  IN    TBLBORAPHY— BbLI.  TBLEPHONBS.— 

(1)  Pripr  to  March  7,  1876,  the  date  of  letters-patent 
No.  174,465)  to  Alexander  Graham  Bell,  for  **  improve- 
ments in  telegraphy,'*  it  had  long  been  believed  by 
those  experienced  in  the  art,  that  if  the  vibrations  of 
air  caused  by  the  voice  in  speaking  could  be  repro- 
duced at  a  distance  by  means  of  electricity,  the  speech 
Itself  would  be  reproduced  and  understood.  Bell  dis- 
covered that  these  vibrations  could  be  electrically  re- 
produced by  gradually  changing  the  intensity  of  a 
continuous  current  of  electricity,  so  as  to  make  it  cor- 
respond exactly  to  the  changes  In  the  density  of  the 
air  caused  by  the  human  voice.  He  then  devised  a 
way  iu  which  these  changes  of  intensity  could  t>e 
made,  and  speech  actually  transmitted.  Held,  that 
discovery  In  finding  this  art,  and  Invention  in  devising 
the  means  of  making  it  useful,  were  both  Involved, 
and  that  the  patent  was  properly  issued,  under  the 
Revised  Statutes  of  the  United  States,  9  4886,  provid- 
ing that  **  any  person  who  has  Invented  or  discovered 
any  new  and  useful  art  *  *  *  may  obtain  a  patent 
therefor.*'  (2)  The  fact  that  the  particular  instru- 
ment which  Bell  had,  and  which  he  used  iu  his  ex- 
periments, did  not  under  the  circumstances  in  which 
It  was  tried  reproduce  the  spoken  words  so  that  they 
could  be  clearly  understood,  does  not  invalidate  this 
patent;  the  proof  being  abundant,  and  of  the  most 
convincing  character,  that  other  instruments,  care- 
fully constructed,  and  made  exactly  in  accordance 
with  the  specifications,  did  anfl  will  operate  success- 
fully, though  not  so  perfectly  as  instruments  made 
upon  the  principle  of  the  microphone,  or  the  variable 
resistance  method.  (3)  The  fifth  claim  of  letters-pat- 
ent No.  174,465,  of  March  7, 1876,  to  Alexander  Graham 
Bell,  for  *'  Improvements  in  telegraphy,"  Is  as  follows: 
**  The  method  of  and  apparatus  for  transmitting  vocal 
or  other  sounds  telegraphically,  as  herein  described, 
by  causing  electrical  undulations,  similar  in  form  to 
the  vibrations  of  the  air  accompanying  the  said  vocal 
or  other  sounds,  substantially  as  set  forth."  Held^ 
that  though  articulate  speech  was  not  mentioned  by 
name  In  the  patent,  the  sound  of  articulate  speech  was 
one  of  the  **  vocal  or  other  sounds  "  referred  to,  and 
that  the  claim  embraced  the  art  of  transferring  to  or 
impressing  upon  an  uudulatory  current  of  electricity 
the  vibrations  of  air  produced  by  the  human  voice  In 
articulate  speech,  in  such  a  way  that  the  speech  would 
be  carried  to  and  received  by  a  listener  at  a  distance 
on  the  line  of  the  current.  (4)  Said  claim  is  not  for 
the  use  of  a  current  of  electricity  in  its  natural  state 
as  it  comes  from  the  battery,  but  for  putting  a  con- 
tinuous current  in  a  closed  circuit,  under  such  coudi- 
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tions  that  ohanges  of  iii tensity  therein  may  be  pro- 
duced exactly  corresponding  to  the  changes  of  dens- 
ity in  the  air  caused  by  the  vibratious  which  accom- 
pany vocal  of  other  sounds,  and  for  using  that  elec- 
trical condition,  thus  created,  for  sending  and  receir- 
ing  articulate  speech  telegraphically.  So  construed, 
the  claim  is  not  for  the  mere  use  of  electricity,  as  dis- 
tinct from  the  particular  process  wivh  which  it  is  con- 
nected in  the  patent.  (5)  Bell,  after  describing  clearly 
and  distinctly  in  his  patent  his  process  of  transmitting 
speech  telegraphically,  pointed  out  two  ways  in  which 
this  might  be  done :  One  by  the  "  vibration  or  motion 
of  bodies  capable  of  Inductive  action,  or  by  the  vibra- 
tion of  the  conducting  wire  itself  in  the  neighborhood 
of  such  bodies;**  and  the  other,  *'by  alternately  in- 
creasing and  diminishing  the  resistance  of  the  cir- 
cuit, or  by  alternately  increasing  and  dimin- 
ishing the  power  of  the  battery."  He  then 
said  that  he  preferred  to  employ  for  his  pur- 
pose *' an  electro-magnet,  ♦  *  *  having  a  coil  upon 
one  of  its  legs,"  and  proceeded  to  describe  the  con- 
struction of  the  particular  apparatus,  in  which  the 
electro-magnet,  or  magneto  method,  was  employed. 
Held,  that  the  fifth  claim,  set  out  above,  being  first, 
for  the  process,  and  second,  for  the  apparatus,  it  was 
not  to  be  confined  to  the  magneto  instrument,  and 
such  modes  of  creating  electrical  undulations  as  could 
be  produced  by  that  form  of  apparatus;  but  that  it 
included  both  the  magneto  and  variable  resistance 
methods,  and  the  particular  magneto  apparatus  de- 
sotibed,  or  its  equivalent.  (6)  In  the  apparatus  made 
by  Reis,  of  Germany  (who  was  himself  anticipated  by 
Bourseul),  in  1860,  with  its  several  modifications,  as 
described  in  his  prospectus  of  1865,  and  his  catalogue 
of  1866,  and  also  by  Legat,  Van  der  Weyde,  Fer- 
guson and  others,  an  Intermittent  or  pulsatory  cur- 
rent of  electricity  was  employed;  the  transmitter, 
when  -actuated  by  the  sound  waves,  making  and 
breaking  the  circuit  at  each  vibration.  Held  that  the 
apparatus  was,  from  its  very  nature,  unable  to  send 
and  receive  articulate  speech,  and  that  it  was  not  an 
anticipation  of  letters-patent  No.  174,465  of  March  7, 
1876,  to  Alexander  Graham  Bell,  for  ''  improvements 
in  telegraphy,"  the  essential  elements  of  which  are 
the  employment  of  the  undulatory,  as  contradistin- 
guished from  the  pulsatory,  current  of  electricity,  to 
transmit  and  copy  air  vibrations  corresponding  ex- 
actly in  amplitude,  rate  and  form  to  those  produced 
by  the  human  voice,  and  the  apparatus  therefor.  (7) 
Nor  was  the  Bell  patent  anticipated  by  James  W. 
McDonough ;  his  application  of  April  10, 1876,  for  a 
patent,  which  was  rigidly  refused,  on  the  ground  of 
anticipation  by  Reis,  making  a  '*  circuit-breaker,"  so 
adjusted  as  to*' break  the  connection  by  the  Vibra. 
tions  of  the  membrane,"  one  of  the  elements  of  his 
inventions.  (8)  Nor  is  anticipation  to  be  found  in  the 
patents  of  Cromwell  Fleetwood  Varloy,  of  London, 
FiUgland— granted  one  June  2,  1868,  and  the  other, 
October  8,  1870~for  '*  improvements  in  electric  tele- 
graphs;" the  specifications  thereto  m>t  indicating 
that  the  patentee  had  In  mind  ** undulations,"  result- 
ing *'  from  gradual  changes  of  intensity,  exactly  ana- 
logous to  the  changes  in  the  density  of  air  oc- 
casioned by  simple  pendulous  vibrations,"  which  was 
Bell's  discovery,  and  on  which  his  art  rests;  and  it 
being  apparent  that  Varley's  only  purpose  was  to  su- 
perpose upon  the  ordinary  signal  current  another, 
which  by  the  action  of  the  make  and  break  principle 
of  the  telegraph,  would  do  the  work  he  wanted.  (9) 
In  support  of  the  claim  of  Daniel  Drawbaugh  that  he 
"  was  the  original  and  first  inventor  and  discoverer  of 
the  art  of  communicating  articulate  speech  between 
distant  places  by  voltaic  and  magneto  electricity,'*  it 
was  in  evidence  that  he  had  never  told  any  one  how 


earlier  instruments  with  which  he  experimented  were 
made,  or  what  his  purpose  was,  until  he  was  called  as 
a  witness  in  December,  1881,  in  the  case  of  American 
Bell  TeL  Co.  v.  People's  Tel.  Co.  This  was  nearly 
twenty  years  after  he  had  begun  his  experiments, 
nearly  seven  after  he  had  made  and  used  **  per- 
fectly adjusted  and  finished  magneto  instruments," 
and  more  than  five  after  microphones  as  good,  or 
nearly  as  good,  as  those  of  Blake,  which  were  not  in- 
vented until  1878,  had  been  constructed,  and  kept  in 
his  shop.  It  was  also  nearly  six  years  after  the  date 
of  Bell's  patent  (March  7,  1876),  more. than  five  after 
the  success  of  Bell's  discovery  had  been  proclaimed  at 
the  Centennial  Exposition  in  Philadelphia,  four  after 
his  process  had  got  into  public  use,  three  after  it  had 
become  an  established  success,  and  two  after  Bell  had 
brought  his  first  suit  for  Infringement.  In  the  mean* 
time  the  discovery  of  Bell  had  been  heralded  to  the 
world,  and  Drawbaugh  had  had  abundant  means  and 
ample  opportunities  to  make  his  claim  known.  Dur- 
ing part  of  this  time  he  had  treated  his  discovery  as 
of  secondary  importance,  and  had  devoted  himself  to 
the  advancement  of  certain  other  Inventions  of  his 
of  comparatively  small  merit.  In  addition  the  instru- 
ments of  Drawbaugh  were  fairly  tested  in  March. 
1882,  and  failed  to  produce  satisfactory  results,  and 
when  offered  in  evidence  they  were  in  no  condition, 
being  mere  *' remains."  Held,  an  abandonment. 
Field,  Bradley  and  Harlan,  J  J.,  dissenting.  (10)  The 
charge  that  after  Bell  swore  to  his  application  on  Jan- 
uary 20,  1876,  and  after  the  application  thus  sworn  to 
had  be  formally  filed  in  the  patent-office  on  February 

14. 1876,  an  examiner,  who  got  knowledge  of  the  Gray 
caveat,  put  in  afterward  on  the  same  day,  disclosed 
its  contents  to  Bell's  attorneys,  and  that  they  were 
then  allowed  to  withdraw  the  application,  change  it 
so  as  to  include  Gray's  variable  resistance  method 
over  Bell's  siguature,and  over  the  jurat,and  theu  to  re- 
store the  application  to  the  files  thus  materially  altered, 
as  if  it  were  the  original,  and  all  this  between  Febru- 
ary 14  and  February  19,  examined,  and  held  not  sus- 
tained.   (11)  Letters-patent  No.  186,787,  of  January 

80. 1877,  to  Alexander  Graham  Bell,  for  **  improve- 
ments in  electric  telephony,"  are  for  the  mechanical 
structure  of  an  electric  telephone,  to  be  used  to 
produce  the  electrical  action  on  which  letters-patent 
No.  174,465  of  March  7,  1876,  to  said  BeU,  for  *' im- 
provements in  electric  telegraphy,"  rests.  The  fifth 
claim  of  the  patent  of  1877  is  as  follows :  '*  The  forma- 
tion in  an  electric  telephone,  such  as  herein  shown 
and  described,  of  a  magnet,  with  a  coil  upon  the  end 
or  ends  of  the  magnet  nearest  the  plate."  Held,  the 
claim  as  a  whole,  being  for  an  electric  telephone,  in 
the  construction  of  which  the  plate  or  diaphragm,  the 
permanent  magnet,  sounding-box,  speaking-tube,  etc., 
or  any  of  them,  are  used,  and  not  for  the  several 
things  in  and  of  themselves,  it  was  not  anticipated 
by  the  magnet  In  Hughes'  printing  telegraph,  as  de- 
scribed in  Schellen's  work.  (12)  The  authority 
granted  by  the  Massachusetts  act  of  March  19,  1880 
(Laws  k  Resolves,  1880-81,  chap.  117,  p.  74)  to  the  per- 
sons named  therein,  to  organize  as  a  corporation  un- 
der the  provisions  of  Laws  &  Resolves,  18^0,  chap.  224, 
relating  to  corporations,  gave  them  the  right  to  select 
a  corporate  name ;  and  such  persons  having  selected 
the  name  of  the  American  Bell  Telephone  Company, 
and  brought  suit  In  that  name,  proof  of  the  special 
act  under  which  they  were  incorporated,  and  a  certifi- 
cate of  the  secretary  of  the  Commonwealth  in  the 
form  required  by  Laws  ft  Resolves,  1870,  chap.  224,  §11, 
is  conclusive  evidence  of  the  corporate  existence. 
March  19,  1888.  Dolbear  v.  AmeHcan  BeU  TeL  Co. ; 
Molecular  TeL  Co.  v.  Same ;  American  BeU  Tel.  Co,  v. 
MolecxUar   TeL   Co.;    Clay   Commercial   TeL    Co.    v. 
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American  Dell  TeL  Co, ;  People* a  Tel.  Co,  v.  Same ; 
Overland  TeL  Co.  v.  Same.  Opiuion  by  Waite,  C.  J. 
[From  8  Sap.  Ct.  Rep.  778.] 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISIONS. 


CHARITnS'—BBQnBST— DESCRIPTION  OF  OBJBOT.— A 

testator's  will  provides :  **  I  do  will  aud  bequeatb  to 
the  Methodist  Episcopal  Charoh  South,  to  be  applied 
to  foreifl:D  mlsslous,  all  of  my  property,  real  aud  per- 
sonal, after  the  payment  of  my  just  debts,  for  their 
use  aud  beueflt  ezoluslvely.''  JSFekl,  a  sufficient  indi- 
cation of  the  testator's  puri>ose  to  enable  the  court  to 
determine  his  Inteutious.  The  trustee  is  named  in  the 
will,  and  the  language  used  by  the  testator  indicates 
definitely  the  purpose  to  which  he  desired  his  bounty 
to  be  applied.  So  far  have  the  English  courts  gone  in 
favoring  charities  that  where  It  Is  evident  a  testator 
intends  one  to  devise,  but  leaves  the  object  to  the  se- 
lection of  a  trustee,  who  dies  without  making  It,  they 
will  lay  hold  of  it  and  administer  it  under  a  scheme. 
Mills  V.  Farmer,  1  Mer.  65.  Or  if  the  specified  objects 
cease  to  exist,  they  will  remodel  the  charity ;  and  It 
will  not  be  allowed  to  fail,  if  it  be  apparent  that  char- 
ity was  intended,  although  the  particular  mode 
pointed  out  may  be  Impossible  of  execution.  2  Story 
Eq.  Jur..  SS  1170-1181.  It  Is  true  that  the  doctrine  of 
cy  presy  as  broadly  administered  by  the  English  courts, 
has  been  rejected  In  this  State;  but  if  it  were  equally 
In  force  here,  there  would  be  no  need  of  a  resort  to  it 
in  this  Instance,  because  the  donor  has  definitely  fixed 
the  purpose  to  which  his  charity  Is  to  be  applied.  And 
while  this  court  has  seen  fit  not  to  aid  chairlties  to  the 
extent  of  making  or  changing  a  will«  and  has  refused 
to  go  so  far  as  to  apply  the  testator's  bounty  to  an  ob- 
ject never  contemplated  by  him,  and  to  which  he 
probably  would  not  have  contributed,  yet  because 
they  are  blessings  in  which  all  are  more  or  less  inter- 
ested, they  are  looked  upon  with  peculiar  favor  by  our 
courts.  They  will  not  be  allowed  to  fail  for  the  want 
of  a  trustee;  and  If  their  object  as  intended  by  the 
donor  be  ascertainable,  aud  consistent  with  law  and 
public  policy,  they  will  be  upheld.  Ky.  Ct.  App., 
Jan.  28, 1888.  Kinney  v.  Kinney's  ExW.  Opinion  by 
Holt,  J. 

Criminaii  ukw— misconduct  of  jury  and  counsel 
— TRSATiNO. — During  a  recess  in  the  trial  of  a  charge 
of  riot  and  unlawful  assembly,  the  prosecuting  attor- 
ney and  his  assistant  were  seen  in  company  of  two 
jurors  in  a  restaurant,  accused  and  his  counsel  also 
being  present,  and  the  assistant  district  attorney 
treated  all  present.  The  meeting  appeared  to  have 
been  accidental,  aud  the  jurymen  not  present  upon 
invitation  by  the  State's  attorneys.  Held,  that  ac- 
cused not  having  brought  this  matter  to  the  notice  of 
the  court  at  his  earliest  opportunity  before  submis- 
sion, but  several  days  after  verdict,  a  new  trial  would 
not  be  granted.  The  law  undoubtedly  regards  with 
scrupulous  jealousy  every  attempt  of  any  party  or 
counsel  to  bias  or  improperly  influence  members  of 
the  jury  pending  trial.  Such  cautious  regard  Is  com- 
mendable. With  an  occasional  exception,  the  pro- 
verbial Integrity  of  jurymen,  and  the  dltflcultles  and 
dangers  of  attempting  such  an  intermeddling  with  so 
large  a  body  of  men,  each  of  whom  is  supposed  to  be 
on  his  guard,  has  deservedly  given  a  very  remark- 
able permanency  to  the  jury  system.  However  desir- 
able it  may  be  that  no  perpetrator  of  crime  should  go 
unpunished.  It  Is  still  more  important  that  the  law 
should  be  administered  with  impnrtlAlity  and  fidelity, 
as  well  as  firmness.    The  decisions  of  the  courts  are 


not  entirely  harmonious  as  to  the  effect  upon  the  ver- 
dict for  one  or  more  of  the  jurymen  to  partake  of  in- 
toxicating dfinks  pending  the  trial.  Several  courts  of 
high  authority  have  held  that  such  indulgence,  even 
without  the  knowledge  or  agency  of  either  party, 
vitiates  the  verdict.  People  v.  Douglass,  4  Cow.  26; 
Brant  v.  Powler,  7  Id.  663;  Gregg's  Lessee  v.  McDan- 
iel,  4  Har.  (Del.)  367;  State  v.  BuUard,  16  N.  H.  139; 
Leighton  V.  Sargent,  11  Fost.  119;  State  v.  Baidy.  17 
Iowa,  80;  Ryan  v. -Harrow,  27  id.  494;  Davis  v.  State, 
85  Ind.  496;  People  v.  Gray.  61  Cal.  164;  44  Am.  Rep. 
549.  In  most  of  these  cases  however  the  drinking  was 
after  the  cause  had  been  submitted  to  the  jury,  and  of 
course  during  the  time  for  their  deliberations.  In  Iowa 
a  different  rule  prevails,  notwithstanding  the  cases 
cited  above, where  the  drinking  takes  place  before  such 
submission,  as  will  appear  in  oases  cited  below.  The 
rule  stated  was  relaxed  in  New  York  many  years  ago, 
to  the  extent  of  holding  that  where  the  drinking  was 
not  to  excess,  nor  upon  invitation  or  at  the  expense 
of  either  party,  and  with  no  reason  to  suspect  that  It 
influenced  the  flual  result,  it  should  not  be  allowed  to 
overturn  the  verdict.  Wilson  v.  Abrahams,  1  Hill, 
207.  In  that  case  Mr.  Justice  Bronson  ably  reviews 
the  earlier  cases,  and  in  effect  deduced  the  rule  last 
stated.  Substantially  the  same  rule  was  followed  in 
this  State  several  years  ago.  Roman  v.  State,  41  Wis. 
812;  Crockett  v.  State,  52  id.  211.  The  same  is  true  in 
other  States.  Van  Buskirk  v.  Daugberty,  44  Iowa, 
42;  State  v.  Bruce,  48  id.  530;  80  Am.  Rep.  403;  State 
▼.  West,  69  Mo.  401;  33  Am.  Rep.  506;  State  v.  Baber, 
74  Mo.  292;  41  Am.  Rep.  314;  Jones  v.  People,  6  Colo. 
452;  45  Am.  Rap.  526;  State  v.  Jones,  7  Nev.  408; 
Larimer  v.  Kelly,  13  Kans.  78.  See  South.  Law  Rev. 
524-526,  and  cases  there  cited.  It  is  to  be  regretted 
that  any  treating  of  the  jurymen  should  have  been 
indulged  under  the  circumstances  claimed  by  either 
party.  If  the  jurymen  were  in  fact  invited  into  the 
saloon,  and  there  treated,  as  claimed  on  the  part  of 
the  accused,theD  they,  as  well  as  the  others  implicated, 
might  justly  have  been  censured  aud  punished  by  the 
court.  If  on  the  other  hand,  the  jurymen  went  into 
the  saloon  flrst,  and  of  their  own  motion,  and  the 
meeting  there  was  purely  accidental,  then  the  treat- 
ing, under  the  circumstances  admitted,  was  not  as  bad, 
but  nevertheless  a  gross  impropriety,  which  should 
have  met  with  a  prompt  refusal.  If  not  rebuke,  from 
the  jurymeu.  We  are  inclined  to  think  that  the  trial 
court  might  fairly,  and  probably  did,  take  this  latter 
view  of  the  facts.  But  notwithstanding  such  impro- 
priety, yet  its  does  not  necessarily  follow  that  the  ver- 
dict should  have  been  set  aside  upon  the  showing 
made.  As  Indicated,  the  treating  took  place  three 
days  before  the  cause  was  flnally  submitted  to  the 
jury.  The  accused  and  his  two  able  counsel  were 
present  at  the  time,  and  knew  all  about  the  alleged 
misconduct.  During  the  three  days  no  action  of  the 
trial  court  was  invoked  therein.  In  fact  the  matter 
does  not  appear  to  have  been  brought  to  the  attention 
of  the  court  during  that  time.  On  the  contrary,  the 
accused  and  his  counsel,  for  aught  that  appears  iu  the 
record,  remained  silent  on  the  subject  until  four  days 
after  the  verdict,  and  then  assign  it  as  a  ground  for  a 
new  trial.  The  motive  for  thus  remaining  silent  does 
not  appear.  It  may  have  been  supposed  that  such  im- 
propriety would  tend  to  bias  the  jury  iu  favor  of  the 
accused.  With  some  men  it  probably  would  have  that 
effect.  In  fact  one  of  the  two  jurymen  In  question 
swore  that  *'  he  was  one  of  the  last  of  the  jury,  after 
due  deliberation,  to  vote  for  the  conviction.*'  What- 
ever may  have  been  the  motive  for  the  delay  In  bring- 
ing the  matter  to  the  attention  of  the  court,  the  law 
will  not  allow  a  party  to  secure  a  beneflt  by  tlms  spec- 
ulating upon  the  chances.  In  the  trial  of  causes,  as  well 
as  other  matters  conducted  by  human  agencies,  there 
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will  UDavoidBblj  be  more  or  lesti  inadvertence,  irregu- 
larity, mistake,  impropriety  and  error.  As  often  re- 
iterated, the  administration  of  the  law  is  not  an  exact 
science;  and  yet  It  aims  at  substantial  justice,  and 
generally  secures  it.  By  reason  of  these  things,  par- 
ties and  their  counsel,  tn  criminal  as  well  as  ciril 
cases,  are  required  to  bring  any  supposed  impropriety 
or  error  to  the  attention  of  the  court,  and  obtain  a 
ruling  or  action  thereon  at  the  earliest  opportunity,  in 
order  to  become  available.'  Even  then  the  party  feeling 
aggrieved  must  promptly  take,  and  preserve  in  the 
record,  his  exception,  or  the  supposed  error  will  be 
deemed  waived.  This  has  been  the  uniform  ruling  of 
this  court,  even  in  cases  of  murder.  Knoll  v.  State, 
55  Wis.  249.  The  courts  go  to  the  extent  of  holding 
that  an  application  for  a  new  trial  on  the  ground  of 
the  misconduct  or  incompetency  of  a  juryman,  Is  in- 
sufficient if  it  fails  to  show  that  such  misconduct  or 
incompetency  was  unknown  to  the  applicant  and  his 
counsel  before  the  submission  of  the  cause  to  the 
jury.  Brown  v.  La  Crosse  Co.,  21  Wis.  66;  State  v. 
Vogel,  22  id.  471;  Bennet  v.  State,  24  id.  57;  Bonne- 
ville V.  State,  53  id.  680;  Rollins  v.  Ames,  2  N.  H.  849; 
9  Am.  Dec.  79;  State  v.  Tuller,  34  Conn.  280;  Hill. 
New  Trials,  pp.  83-87,  §S2-6.  Mich.  Sup.  Ct.,  Jan.  10, 
1888.    Orottkau  v.  State.    Opinion  by  Cassoday,  J. 


THE  LAWS  OF  PROPERTY. 

[Extracts  from  an  address  by  Lord  Chief  Justice  Oolerfdge.] 
T  T  seems  an  elementary  proposition  that  a  free  people 
1  can  deal  as  It  thinks  fit  with  its  common  stock,  and 
can  prescribe  to  its  citizens  rules  for  Its  enjoyment, 
alienation  and  transmission.  Yet  in  practice  this 
seems  to  be  any  thing  but  admitted.  There  are  estates 
In  these  Islands  of  more  than  a  million  acres.  These 
Islands  are  not  very  large.  It  Is  plainly  conceivable 
that  estates  might  grow  to  fifteen  million  acres  or  to 
more.  Further,  It  is  quite  reasonably  possible  that 
the  growth  of  a  vast  emporium  of  commerce  might  be 
checked,  or  even  a  whole  trade  lost  to  the  country  by 
the  simple  will  of  one,  or  It  may  be  more  than  one, 
great  land-owner.  Sweden  is  a  country,  speaking  com- 
paratively, small  and  poor ;  but  I  have  read  in  a  book  of 
authority  that  in  Sweden  at  the  time  of  the  Reforma- 
tion three-fifths  of  the  land  were  In  mortmain,  and 
what  was  actually  the  fact  In  Sweden  might  come  to 
be  to  the  fact  In  Great  Britain.  These  things  might 
be  for  the  general  advantage,  and  If  they  could  be 
shown  to  be  so,  by  all  means  they  should  be  main- 
tained. But  if  not,  does  any  man  i>os8e8elng  any 
thing  which  he  Is  pleased  to  call  his  mind,  deny  that  a 
state  of  law  under  which  such  mischiefs  could  exist, 
under  which  a  country  itself  would  exist,  not  for  its 
people,  but  for  a  mere  handful  of  them,  ought  to  be 
instantly  and  absolutely  set  aside?  Certainly  there 
are  men,  who  if  they  do  not  assert.  Imply  the  nega- 
tive. A  very  large  coal-owner,  some  years  ago.  Inter- 
fered with  a  high  hand  in  one  of  the  coal-strikes.  He 
sent  for  the  workmen.  He  declined  to  argue,  but  he 
said,  stamping  with  his  foot  upon  the  ground,  **Allthe 
coal  within  so  many  square  miles  Is  mine,  and  if  you 
do  not  Instantly  come  to  terms  not  a  hundredweight 
of  it  shall  be  brought  to  the  surface,  and  It  shall  all 
remain  un  worked."  This  utterance  of  his  was  much 
criticised  at  the  time.  By  some  It  was  held  up  as  a 
subject  for  panegyric  and  a  model  for  imitation ;  the 
manly  utterance  of  one  who  would  stand  no  nonsense, 
determined  to  assert  his  rights  of  property  and  to  tol- 
erate no  Interference  with  them.  By  others  it  was 
denounced  as  Insolent  and  brutal ;  and  It  was  sug^ 
gested  that  if  a  few  more  men  said  such  things,  and  a 


few  men  acted  on  them.  It  would  very  probably  result 
in  the  coal-owners  having  not  much  right  of  property 
left  to  interfere  with.  To  me  it  seemed  then,  and 
seems  now,  an  Instance  of  that  density  of  perception 
and  Inability  to  see  distinctions  between  things  in- 
herently distinct  of  which  I  have  said  so  much.  I 
should  myself  deny  that  the  mineral  treasures  under 
the  soil  of  a  country  belong  to  a  handful  of  surface 
proprietors  In  the  sense  In  which  this  gentleman  ap- 
peared to  think  they  did.  That  fifty  or  a  hundred 
gentlemen  or  a  thousand  would  have  a  right,  by  agree- 
ing to  shut  theeoal-mines,  to  stop  the  manufactures 
of  Great  Britain  and  to  paralyie  her  oommerce  seems 
to  me,  I  must  frankly  say,  unspeakably  absurd. 

Take  again,  for  a  moment,  the  case  of  perpetaiUes, 
to  which  I  have  more  than  once  alluded,  as  exempli- 
fied In  gifts  inter  vivoSt  or  In  what,  by  a  common  but 
strange  abuse  of  language,  are  called  **  munificent  be- 
quests," after  a  man  has  had  all  the  enjoyment  possi- 
ble to  him,  to  religious  or  charitable  objects.  Persons 
either  not  capable  of  attributing  definite  meaning  to 
their  language,  or  at  least  not  accustomed  to  do  so, 
talk  of  any  interference  with  such  dispositions  as  im- 
moral, and  brand  it  as  sacrilege.  The  wisest  clergy- 
man who  ever  lived,  as  Mr.  Arnold  calls  Bishop  But- 
ler, pointed  out  nearly  a  hundred  and  fifty  yean  ago 
that  all  property  Is  and  must  be  regulated  by  the  laws 
of  the  community ;  that  we  may  with  a  good  oon- 
selenoe  retain  any  property  whatever,  whether  oom- 
Ing  from  the  Church  or  not,  to  which  the  laws  of  the 
State  give  title ;  that  no  man  can  give  what  he  did  not 
receive,  and  that  as  no  man  can  himself  have  a  perpe- 
tuity, so  he  cannot  give  It  to  any  one  else.  No  answer 
has  ever  been  attempted  to  Bishop  Butler;  none 
seems  possible ;  yet  men  go  on,  like  the  priest  and  le- 
vlte,  pass  it  by  en  the  other  side,  and  repeat  the  par- 
rot cry  of  Immorality  and  sacrilege  without  ever  tak- 
ing the  trouble  to  clear  their  minds,  perhaps  being 
CO ngenl tally  unable  to  do  so,  or  to  ascertain  whether 
there  Is  any  argument  which  will  *'  hold  **  upon  which 
to  justify  the.charge.    These  are  they  who 

**  might  move 
The  wise  man  to  that  scorn  which  wisdom  holds 
Unlawful  ever," 

and  from  whom  I  part  with  this  one  word.  There 
may  be  abundant  and  very  good  reasons  for  maintain- 
ing the  Inviolability  of  all  gifts  or  bequests  In  perpe- 
tuity ;  there  may  be  abundant  and  very  good  reasons 
for  maintaining  the  contrary ;  but  to  call  names  does 
not  advance  an  argument,  abuse  Is  not  reasoning,  and 
moderate  and  reasonable  men  are  apt  to  distrust  the 
soundness  of  a  cause  which  needs  such  arts  and  em- 
ploys such  weapons. 

Parliament  supplies  the  funds  for  a  great  public  and 
national  harbor,  created  by  a  huge  breakwater,  which 
the  officers  of  the  sovereign  construct.  The  effect  of 
this  great  national  work  is  to  turn  the  tide  of  the  sea 
full  on  to  the  lands  of  a  beach-bounded  proprietor 
some  miles  off,  who  could  only  save  his  lands  from 
utter  destruction  by  the  erection  of  a  long  and  mas- 
sive sea  wall.  Has  he  a  claim,  a  legal  right,  to  com- 
pensation? Again  I  answer  most  certainly  not.  SdUu 
popuU  aupretna  lex.  Many  other  oases  might  be  put 
to  which  the  answer  would  be  the  same,  but  themare 
are  enough  for  my  purpose.  And  now  as  to  the  suffi- 
ciency of  the  compensation.  The  property  is  taken, 
and  often  In  the  opinion  of  him  who  loses  It  no  com- 
pensation Is  sufficient.  Suppose  the  possessor  of  an 
ancient  and  l[>eautiful  house,  endeared  to  him  by  a 
thousand  tender  and  noble  memories,  is  told  that  he 
must  part  with  It  for  the  public  good.  The  public 
good  comes  to  him  perhaps  represented  by  an  en- 
gineer, a  contractor,  an  attorney,  a  parliamentary 
agent  and  a  parliamentary  counsel.    He  is  very  likely 
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well  off  iu  point  of  mouej,  and  does  uot  at  all  want 
the  oompenaatioD ;  but  he  is  a  man  of  feeling,  or  if 
jou  will,  of  imagination,  and  be  does  want  his 
house.  He  does  not  l>elieve  lu  the  publLo  oarlug  two 
straws  for  the  railway  between  Batauswill  aad  Mud- 
borough.  He  thinks  it  hard  that  the  eagiueer  and  the 
rest  of  them  should  pull  down  his  old  hall,  and  root 
up  his  beautiful  pleasure-grounds.  But  he  is  told  that 
the  public  good  requires  it;  t^at  a  jury  will  give  him 
compensation,  and  that  he  has  no  cause  for  complaint : 
and  told  sometimes  by  the  very  people,  who  when  it  is 
proposed  to  apply  the  same  process  for  the  same  rea^ 
sons  to  otiier  rights  or  laws  of  property,  are  frantic  in 
their  assertion  of  the  sacred ness  of  these  laws,  and 
vehemently  maintain  that  to  touch  one  of  them  is  to 
assail  the  existence  of  property  and  dissolve  society. 
Once  more  let  us  see  things  as  they  are,  recognize  dis- 
tinctions, admit  consequences,  clear  our  minds,  and 
if  we  must  differ,  as  probably  we  must,  let  us  differ 
without  calling  names  or  imputing  motives. 

It  Is  interesting  in  this  relation  to  note  the  very  dif- 
ferent views  taken  by  the  same  persons  of  substan-  . 
tially  the  same  things,  according  to  the  point  of  view 
from  which  they  are  regarded.  We  have  heard  a  good 
deal  lately— I  do  not  say  too  much—of  the  enormous 
importance  of  maintaining  the  Eighth  Command- 
ment; and  there  can  be  no  doubt  that  the  Eighth 
Commandment  is  an  elementary  law  of  morals,  and 
should  be  regarded  as  one  of  the  vital  principles  of  po- 
litical ethics. 

But  till  very  lately  the  Eighth  Commandment  had 
no  application,  at  least  in  England,  to  the  money  of  a 
wife  If  it  came  to  her  after  marriage.  As  Lord 
Lyndhurst  once  said,  a  man  might  steal  his  wife's 
money  to  keep  a  mistress,  and  somehow  or  other  this 
was  not  forbidden  by  the  Eighth  Commandment.  As 
matter  of  history,  the  great  diffculty  in  getting  this 
Commandment  applied  to  the  wife's  property  was 
raised  by  those  who  are  most  emphatic  as  to  its  obli- 
gations in  other  matters.  After  many  struggles  the 
power  of  stealing  was  forbidden  up  to  £200.  At  this 
point  the  matter  remained  for  some  years.  Then  an 
attempt  was  made  to  extend  the  prohibition  to  all  the 
wife's  property ;  but  the  measure  was  swept  away 
with  scorn  by  a  great  nobleman,  who  on  questions  of 
this  sort  held  the  House  of  Lords  in  the  hollow  of  his 
hand.  A  few  years  passed,  and  the  same  great  noble- 
man carried  the  same  bill  as  his  own,  without  a  word 
of  acknowledgment  on  his  part,  or  of  remonstrance 
on  that  of  the  authors  of  it,  who  were  too  glad  of  the 
result  to  say  a  single  syllable  as  to  his  breach  of  this 
great  precept. 

Again  there  are  points  connected  with  the  law  of 
distress,  and  I  presume,  of  hypothec  (though  here  I 
speak  with  the  becoming  diffidence  of  an  ignorant 
English  lawyer),  the  justice  of  which,  at  least  to  the 
ordinary  and  uniustructed  mind,  certainly  seems  to 
need  explanation.  To  seize  one  man's  goods  who  owes 
nothing  to  any  one,  to  pay  the  debt  of  another,  does  at 
first  sight  seem  a  breach  of  the  Eighth  Commandment. 
But  it  is  still  the  law  in  England  as  to  agisted  cattle, 
and.as  to  all  goods  except  such  as  are  protected  by  the 
Lodgers*  Act  of  very  recent  times.  And  J  remember 
very  well  a  very  honorable  man,  a  friend  of  mine,  who 
rented  a  handsome  set  of  rooms  in  Londom,  and  who 
was  also  a  landlord  of  a  large  farm  near  London.  He 
had  duly  paid  his  rent,  but  some  valuable  property  of 
his  was  seized  by  the  superior  landlord  of  the  house, 
to  whom  he  owed  nothing,  and  this  bethought  oppres- 
sive and  unjust;  but  he  seized  without  a  pang  the  cat- 
tle of  a  man  who  owed  him  nothing  which  bad  been 
agisted  on  land  occupied  by  his  tenant,  who  owed  him 
rent,  and  this  he  maintained  to  be  a  just  and  proper 
exercise  of  the  rights  of  property.  I  have  not  invented 


this  example.  My  friend  was  a  very  Intelligent  man, 
and  I  give  the  facts  as  an  instance  of  how  the  point  of 
view  may  distort  the  vision,  and  how  hard  it  is  for 
even  the  best  of  us  to  keep  the  head  cool  and  the  mind 
unclouded.  How  the  owner  of  the  agisted  cattle 
looked  upon  my  friend's  seizure  I  may  guess  perhaps, 
but  I  do  uot  know. 

Again  a  great  nobleman  or  a  millionaire,  who  owns 
half  the  land  in  a  county,  hungers  after  the  possession 
of  the  other  half;  and  the  indulgence  in  this  land- 
hunger  is  a  dignified  and  honorable  taste,  inspired  by 
high  feeling  worthy  of  a  man  of  rank  and  wealth,  and 
by  all  means  to  be  encouraged.  A  poor  peasant  hun- 
gers after  the  possession  of  a  few  acres  which  he  occu- 
pies, but  his  land-hunger  for  that  which  is  to  him,  as 
Lord  Chancellor  Blackburn e  said,  a  necessity  of  life, 
for  the  soil  which  he  has  reclaimed,  and  for  the  hut 
which  he  has  built,  this  is  a  breach  of  the  spirit  and 
letter  of  the  decalogue,  something  between  petty  lar- 
ceny and  highway  robbery,  to  be  condemned  of  all 
well-educated  and  rightly -affected  men,  forbidden  by 
the  rules  of  political  economy,  and  its  indulgence  to 
be  discouraged,  and  as  far  as  may  be,  made  impossible 
by  law.  Tet  surely  both  hungers  are  alike  defensible, 
alike  permissible;  nay,  perhaps  the  hunger  of  the 
peasant  Is  the  better  of  the  two,  so  far  as  the  desire  for 
subsistence  is  better  than  the  love  of  power. 

We  may  assume  that  as  a  rule  no  changes  in  the 
laws  of  property  or  the  conditions  of  its  enjoyment 
are  likely  to  be  made,  or  ought  to  be  made,  except 
with  the  consent  of  persons  affec!^  by  the  change,  or 
with  compensation  if  his  assent  is  not  glveu.  What 
should  be  the  terms  of  compensation,  and  whether  any 
but  the  actual  owners  of  property  should  receive  it, 
are  details,  not  principles,  and  it  would  be  unprofita- 
ble to  discuss  them.  The  rule  no  doubt  will  always  be 
what  I  have  stated.  But  a  very  slight  acquaintance 
with  English  history  is  enough  to  tell  us  that  this  rule 
has  been  by  no  means  universally  observed ;  and  the 
long  series  of  parliamentary  resumptions  of  crown 
grants  from  the  time  of  Henry  III  to  the  time  of  Wil- 
liam III  proves  this  statement  beyond  question. 
Some  of  these  acts  were  no  doubt  procured  by  the 
kings  themselves;  but  some  certainly  were  passed  by 
no  means  to  plea  se  the  reigning  sovereign ;  and  when 
the  lands  and  other  revenues  allotted  for  the  service 
of  the  king  and  of  the  State  have  been  parted  with, 
parliaments,  at  least  In  England,  have  seldom  failed 
to  relieve  and  to  restore  affairs  by  acts  of  resumption. 

It  Is  very  true  that  all  change,  or  almost  all  change, 
of  the  laws  of  property  affects  either  existing  rights  or 
rights  which  reversioners  might  naturally  regard  as 
certainly  coming  to  themselves.  This  is  a  reason  why, 
as  I  have  already  said,  every  such  change  should  be 
made  with  care  and  tenderness,  without  unnecessary 
disturbance,  with  compensation  satisfactory,  If  It  may 
be,  even  to  the  persons  unfavorably  affected  by  the 
change,  and  doing  no  violence  to  the  great  principle, 
that  right  must  not  be  compassed  by  wrong,  nor  evil 
done  that  good  may  come  of  It.  But  It  is  not  wrong 
to  change  the  law  on  good  reason  and  fair  terms;  it 
is  not  evil  to  vindicate  the  supremacy  of  the  State 
over  that  which  is  being  employed  for  ita  destruc- 
tion. 


CORRESPONDENCE. 

Room  fob  Expert  Evidbncb. 
Editor  of  the  Albany  Law  Journal : 

Is  there  not  an  opportunity  for  the  development  of 
an  entirely  new  line  of  expert  evidence,  suf^^ted  by 
the  following  statement,  tlUcen  from  a  verified  petition 
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of  defendant,  the  wife,  In  a  motiou  for'alimoDy  in  au 
action  for  divorce?  The  defendant's  petition  aUeged 
that  *' after  a  full  and  fair  statement  to  her  said  coun- 
sel of  all  the  facts  relatinK  to  her  defense,  as  she  verily 
believes,"  she  is  "  advised  by  her  said  counsel,  after 
statements  made  as  aforesaid,  that  she  has  never  been 
Kuilty  of  adultery  since  her  marriage  with  the  plain- 
tiff, and  that  the  allegation  of  adu  ery  in  the  com- 
plaint is  false  and  untrue." 

OPS. 
RooHSSrsR,  May  7, 1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

BULOKSTONB    PUBLISHINO    COMPAMT'S    TeXT-BoOK 

Bbribs. 

This  series  is  now  in  its  second  year  of  monthly  pub- 
lications of  English  text-books  with  notes  and  refer- 
ences by  American  editors.    The  works  thus  far  pub- 
lished are  Smith  on  Master  and  Servant,  Challis  on 
Real  Property,  DeOolyar  on  Guarantee,  Principal  and 
Surety;  Smith   on  Negligence,  Blackburn  on  Sales, 
Pollock  on  Torts.  Taylor  on  Evidence  (4  vols.), Wright 
on  Criminal  Conspiracies,  May  on  Fraudulent  Convey- 
ance, Odgers  on  Libel  and   Slander,  Shirley's  Leading 
Cases  in  the  Common  Law,  Lewin  on  Trusts  (3  vols.), 
Shortt  on  Informations,  andLindley  on   Partnership 
in    press.     These  books  are  handsomely  printed  in 
small  but  clear  type,  at  Philadelphia,  bound  in  leath- 
erette or  sheep,  and  sold  at  $15  or  |20  for  twelve  vol- 
umes, aggregating  above  6,000  pages,  and  deliverod 
free  in  leatherette.    The  price  is  wonderfully  low,  lit- 
tle more  than  that  of  two  ordinary  volumes,  and  as 
the  publishers  state,  less  than  one-tenth   the  cost  of 
importation.    Notwithstanding  the  price  we  discover 
no  signs  of  slighting.    Our  remarks  last  week  on  the 
similar  Boston  edition  of  Shortt  on  Informations  will 
apply  to  this  series,  but  we  must  qualify  them  by  sav- 
ing that  the  editorial  work  seems  uniformly  thorough 
and  judicious,  and  many  of  the  works  are  of  prime 
importance  and  reputation,  as  Smith's  Master  and 
Servant,  Blackburn,  Pollock,  Taylor,  Odgers,  Shirley, 
Lewin  and  Llndley.    Among  future  numbers  are  to 
appear    Pollock   on    Contracts,  Snell's  Equity,   and 
Archbold's    Criminal  Pleading  and  Evidence.     We 
commend  the  series,  and  we  still  more  heartily  com- 
mend this  company's  announcement  of  a  similar  se- 
ries of  American  texUbooks  for  $5  additional  for 
twelve  volumes.    This  Is  the  era  of  cheap  law  books, 
and  we  think  that  this  series  thus  far  is  entitled  to 
the  prize  for  the  cheapest. 


Shkarman  &  Rkdftbld  on  Nboliobncb. 
The  learned  editors  of  this  standard  treatise  have 
now  done  what  for  some  time  we  have  been  wishing 
they  would  do— rewritten  their  work  and  brought  the 
citations  down  to  the  present  time.  The  last  edition 
was  in  1880.  The  development  of  the  law  of  negli- 
gence since  the  first  edition— this  is  the  fourth— is  in- 
dicated by  the  statement  that  for  4,600  citations  in 
the  first  edition,  there  are  now  some  10,000.  The  sin- 
gle volume  of  the  earlier  editions  is  succeeded  by  two 
large  volumes.  Words  or  praise  are  almost  superflu- 
ous. The  work  was  the  first  on  the  subject  in  this 
country,  and  has  never  ceased  to  be  a  favorite.  Few 
books  have  been  more  frequently  cited  or  more  de- 
pended on  as  authority,  and  justly,  for  two  more  com- 
petent lawyers  and  legal  scholars  have  never  prepared 
a  text-book  In  this  country.  The  publisher's  work  Is 
well  done  by  Baker,  Voorhis  &  Co.  of  New  York. 


NOTES. 

What  is  a  "venue?"  An  Incident  which  T«>ceDt1y 
occurredbeforoa  judge  of  the  Queen's  Bench  Division 
in  chambers  serves  to  show  that  every  one  cannot  an- 
swer the  question.  An  application  being  fntmated 
to  an  articled  clerk,  he  appeared  before  the  judge, 
when  the  following  Interesting  colloquy  is  said  to 
have  taken  place :  Judge  (looking  over  the  papers): 
Where's  the  venue?  Articled  Clerk :  I  left  thmt  at 
the  office.  Judge  (with  twinkling  eye,  but  kindly): 
Are  you  quite  sure?  Articled  Qerk:  Yes,  my  lord,  I 
remember  leaving  It  on  the  office  table.  (He  prokmhly 
meant  the  revenue.) 

In  his  recently-published  reminiscences  Sir  Fred- 
erick Pollock  gives  this  account  of  his  first  appear- 
ance In  court  to  try  a  case  after  being  called   to  the 
bar:  •»  It  fell  to  me  of  course  to  examine  the  first  wit- 
ness.   I  knew  my  brief  by  heart,  but  got   up  in  the 
greatest  funk  to  do  my  duty.    The  court  swam  ruond 
me;  I  did  not  know  what  questions  I  asked,  or  what 
answers  came  from  the  witness-box,  and  sat  down 
thinking  it  was  all  over  with  me,  and  wishing  the 
floor  would  open  to  let  me  disappear  as  completely 
and  quickly  as  possible.    At  the  close  of  the  case  a  lit- 
tie  scrap  of  paper,  two   inches  square,  was  passed   to 
me  in  the  cleft  of  the  crier's  white  wand,  and  to  my 
vast  surprise  and  pleasure  I  read  a  note  from  Dundas 
(the  judge),  which    said,   *  You  examined  your   wit- 
nesses like  an  old  and  experienced  hand,  reminding  ua 
of  your  sire,  patre  PoUock  JUiua  PoUorJciorr*'    This, 
we  suppose,  is  an  imitation  of  the  Horatian  "  matre 
pulchra  filia  pulchrior,'* 

The  Philadelphia  Record  teUs  the  following  storlea 
of  Congressman  Pettlgrew  of  South  Carolina:  I  heard 
two  good  stories  today  of  Pettlgrew,  the  great  lawyer 
and  Unionist,  which  I  had  never  heard  before.     He 
was  practicing  at  one  time  before  a  judge  who  was  a 
Presbyterian  of  the  straightest  sect  and  a  very  hard- 
working officer.    It  came  to   be  Maunday  Thursday, 
and  Pettlgrew  and  the    Episcopalians    and    Roman 
Catholics  thought  they  would  like  an  adjournment  of 
court  over  Good  Friday.    Pettlgrew  was  selected  to 
make  the  motion.    **  Your  honor,*'  he  said.  "  I  desire 
to  move  that  the  court  adjourn   over  to-morrow '» 
»*  Why  should  the  court    adjourn  «ver   to-morrow 
when  the  docket  is  so  crowded?  •»  asked  the  judge 
-Because,"   said    Pettlgrew,    "to-morrow    is   Good 
Friday,  and  some  of  us  would  like  to  go  to  church  " 
**  No,"  said  the  judge,    decidedly,  after  a  moment's 
thought,  "  the  court  will  sit    to-morrow  as  usual  " 
**  Very  well,  your  honor."  replied  Pettlgrew,  adding 
as  he  turned  away,  "  I  know  there  is  a  precedent,  for 
Pontius  Pilate  held  court  on  the  first  Good  Friday  " 
The  same  judge  was  a  great  stickler  for  etiquette,  and 
when  one  hot  July  day  Pettlgrew  came  iuto  the  coirt 
room  in  a  black  coat  and  yellow  nankeen  trousers  the 
judge  took  him  sternly  to  task,  asking  him  whether 
he  did  not  know  that  the  rules  of  that  court  required 
its  counsellors  to  appear  in  "  blaclc  coat  and  trousers," 
"Well,  your  honor,"  said  Pettlgrew  innocently    "I 
submit  that  I  am  within  the   rule,  for  I    have  on  a 
black  coat  and  trousers."     •*  But  they're   not   black 
trousers,"  Insisted  the  judge;  black  coat  and  trousers 
means  that  both  shall  be  black."    •'  Then,"  said   Pet- 
tlgrew, *'  I  call  your  honor's  attention  to  the  fact  that 
the  sheriff  of  this  court  is  In  contempt  of  its  rules,  for 
they  require  him  to  attend  upon  Its  sessions    in  a 
cocked  hat  and  sword,  and  while  his  hat  seems  to  be 
cocked  his  sword  certainly  is  not."    The  judge  said  no 
more  about  the  trousers. 
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CURRENT  TOPICS. 

IT  is  to  be  hoped  that  the  president  has  a  more 
accurate  view  of  **the  situation"  than  Mr. 
Nathaniel  Paige  of  Washington,  who,  according  to 
the  Tribune,  says:  ^^The  present  reorganization  of 
the  Supreme  Court,  with  a  younger  man  like  Fuller 
at  its  head,  who  can  co-operate  with  Strong,  Hunt 
and  Matthews,  is  a  good  move."  Mr.  Paige  should 
turn  over  a  new  leaf,  and  the  J^nbtme  news-reader 
should  take  counsel  of  a  lawyer.  It  would  be  ex- 
tremely difficult  for  Mr.  Fuller  to  "co-operate" 
with  Mr.  Strong,  inasmuch  as  he  has  been  out  of 
the  court  many  years,  and  is  above  eighty  years  of 
age.  As  to  Mr.  Hunt,  we  cannot  conceive  that  any- 
body less  gifted  than  Madame  Dis  De  Bar,  or  pos- 
sibly the  **  Lawyers'  Co-Operative  Publishing  As- 
sociation," can  reach  him,  for  he  has  been  in  his 
grave  several  years.  What  a  deserved  influence  a 
great  journalist  doth  wield  1 


The  seventh  volume  of  Mr.  Horace  Howard  Fur- 
ness'  unequalled  variorum  edition  of  Shakespeare  is 
devoted  to  the  ** Merchant  of  Venice,"  a  play  es- 
pecially attractive  to  lawyers,  because  of  tlie  trial 
scene.  What  a  commentary  on  the  inferiority  in 
interest  of  fact  to  fiction  that  this  **  feigned  issue  '' 
should  have  survived  almost  three  centuries  and  is 
likely  to  live  forever,  while  no  one  except  a  few 
historical  scholars  cares  for  any  real  tri^  of  the 
same  day,  and  will  care  less  and  less  as  time  goes 
on.  This  volume  is  not  inferior  in  interest  to  any 
of  its  predecessors.  One  very  peculiar  item  is  the 
musical  notation  of  several  of  Edmund  Kean's  ren- 
derings of  passages  from  this  play,  illustrating  very 
vividly  the  vocal  power  and  oratorical  method  of 
this  wondrous  actor.  The  readers  of  this  journal 
will  be  pleased  to  know  that  Mr.  Fumess  repro- 
duces Mr.  Esek  Cowen's  report  of  Shylock  v.  An- 
tonio, written  for  this  journal  in  1872.  The  sub- 
ject* of  "Law  in  the  Trial  Scene "  occupies  some 
seventeen  pages  in  fine  type.  There  certainly  is  no 
other  edition  of  Shakespeare  that  throws  so  much 
light  on  these  dramas,  gives  such  an  interesting 
view  of  what  has  been  written  about  them,  aud 
shows  how  they  have  been  dressed  and  acted. 


Our  contributor,  Mr.  Ellwanger  of  Rochester, 
who  has  some  practical  ideas  concerning  the  utili- 
zation of  dogs,  will  be  gratified  to  learn,  as  proba- 
bly he  has  already  learned,  that  the  usefulness  of 
dogs  as  bearers  of  dispatches  has  been  demonstrated 
by  recent  experiments  in  Europe.  In  competition 
with  cavalry  and  bicyclers  they  beat  the  former  out 
of  sight  and  the  latter  considerably.    They  have 
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the  advantage  of  not  being  bound  to  highways  and 
beaten  paths,  and  of  being  able  to  go  **  across  lots  " 
and  save  many  a  long  circuit.  So  in  the  next  un- 
pleasantness, the  combatants  can  *'cry  havoc  I  and 
let  loose  the  dogs  of  war."  That  is  the  proper 
way  to  dispatch  dogs,  rather  than  by  clubbing  or 
poisoned  *  *  *  buttons. " 


We  have  been  pining  for  a  funny  case,  and  one 
comes  opportunely  from  Texas.  In  McAUen  v. 
Western  Union  Tel.  Co,,  Texas  Supreme  Court, 
March  20,  1888,  it  was  held  that  plaintiff's  mental 
sufferings  and  apprehensions  upon  not  being  met  at 
the  station  by  the  family  carriage,  which  he  had 
ordered  by  telegram  upon  hearing  of  his  father's 
illness,  are  not  a  proper  element  of  damages,  and 
also  that  damages  for  bruises  alleged  to  have  been 
received  in  consequence  of  plaintiff^s  being  obliged 
to  take  a  rough  vehicle,  instead  of  the  family  car- 
riage, to  a  certain  point,  are  too  remote.  Judge 
Maltbie,  apparently  in  a  merry  mood,  said :  **The 
carriage  had  not  arrived.  It  was  only  seventy- 
five  miles  from  that  point  to  the  home  of  his  father 
by  the  usual  travelled  route;  but  no  conveyance 
could  be  obtained,  and  he  was  compelled  to  take 
passage  in  a  *  jerkey '  and  on  a  *  buckboard,'  and  by 
way  of  Rio  Grande  City  to  Edinburgh,  a  distance 
of  about  two  hundred  miles.  It  was  alleged  that 
when  plaintiff  realized  the  fact  that  the  family  car- 
riage had  not  been  sent  to  Pen  a  his  mind  became 
possessed  with  dreadful  forebodings  as  to  the  cause 
of  its  not  being  there.  He  had  learned  while  in 
San  Antonio  that  his  father  was  sick,  and  this  was 
the  occasion  of  the  dispatch  for  the  carriage,  though 
the  defendant  was  not  informed  of  this  or  any  other 
reason  for  the  sending  of  the  message.  During  the 
entire  journey  from  Pena  plaintiff's  mind  was 
racked  with  doubt  and  uncertainty  as  to  his 
parent's  condition,  suffering  the  most  excruciating 
agony  for  fear  some  dreadful  calamity  had  befallen 
him.  It  was  further  averred  that  plaintiff  was 
severely  battered  and  bruised  by  the  jars  and  jolts 
of  tlie  *  jerkey'  and  *  buck  board,'  inflicting  great 
physical  pain  and  suffering  upon  him.  ♦  *  * 
Had  it  been  a  fact  that  no  other  conveyance  could 
be  procured  from  Pena  to  Edinburgh  except  such 
as  those  upon  which  plaintiff  took  passage,  it  could 
not  have  been  anticipated  that  in  the  usual  course 
of  such  a  journey  plaintiff's  posterior  w  ould  become 
bruised  or  lacerated  to  such  an  extent  as  to  cause 
serious  physical  pain.  *  ♦  *  Jn  this  case  it 
seems  that  the  plaintiff's  mental  anguish  was  not 
the  result  of  any  real  or  adequate  cause.  It  does 
not  appear  that  the  father  was  dead,  or  in  such 
condition  as  demanded  the  personal  presence  or  at- 
tention of  his  son.  On  the  contrary,  the  sorrows  of 
the  plaintiff  were  imaginary,  and  were  caused  by 
the  failure  on  the  part  of  the  father  to  send  the 
carriage  to  Pena,  which  the  affectionate  son  attrib- 
uted to  the  fact  that  the  father  was  dead,  or  too 
dangerously  ill  to  attend  to  ordinary  business,  when 
in  truth  the  failure  was  due  solely  to  the  fact  that 
no  request  to  send  forward  the  ci^riage  had  been 
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received.  The  deduction  of  tlie  son  "was  not  logi- 
cal, or  at  all  events  the  occurrence  might  have  been 
well  accounted  for  on  other  hypotheses  than  the 
disability  of  the  father.  If  grief  or  sorrow  pro- 
duced by  things  unreal,  mere  pigments  of  the 
brain,  are  held  to  give  a  cause  of  action  for  a 
breach  of  a  contract  or  a  tort,  an  individual  of  a 
somber,  gloomy  imagination  would  often  be  enti- 
tled to  large  damages  on  account  of  mental  suffer- 
ing, while  others  of  a  buoyant  fancy,  for  the  same 
breach  of  duty,  would  not  be  entitled  to  any  thing ; 
and  damages,  instead  of  being  measured  by  the 
rules  of  law  as  applied  to  the  rule  of  facts,  would 
largely  depend  upon  the  fertility  of  the  imagina- 
tion of  the  suitor.^*  But  for  all  this,  we  think  it 
would  be  no  joke  to  be  condemned  to  an  unneces- 
sary ride  of  one  hundred  and  twenty-five  miles  over 
a  Texas  road  on  a  "  jerkey."  How  can  the  judge 
say  the  plaintiff ^s  pains  were  too  ** remote?"  We 
should  think  them  very  near  if  we  had  suffered 
them. 

Our  friends  and  relatives,  the  Holland  Society  of 
New  York,  propose  to  take  a  trip  to  their  ancestral 
land,  or  rather  ancestral  water,  starting  on  July  28th 
on  the  steamship  Amsterdam,  under  the  conduct  of 
Judge  Van  Vorst  as  skipper  and  Mr.  Van  Sicklen 
as  mate  or  bo'sun.  We  are  surprised  that  they  did 
not  charter  a  sailing  vessel  like  the  Goede  Vrouw,  on 
which  the  original  settlers  of  New  Netherlands 
came  out,  built,  according  to  Mr.  Knickerbocker's 
veracious  history,  on  the  model  of  the  belle  of  Am- 
sterdam, of  equal  dimensions  in  length,  breadth 
and  depth,  '^  full  in  the  bows,  with  a  pair  of  enor- 
mous cat-heads,  a  copper-bottom,  and  withal  a 
most  prodigious  poop,"  with  a  figure-head  of  St. 
Nicholas,  floating  *'  sideways  like  a  majestic  goose," 
making  as  much  leeway  as  headway,  sailing  as  fast 
with  the  wind  ahead  as  when  it  was  a-poop,  and 
'*  particularly  great  in  a  calm."  Perhaps  they 
thought  they  had  not  time  enough,  but  a  Dutch- 
man ought  never  to  be  in  a  hurry.  The  expense 
for  the  contemplated  five  weeks'  absence  is  very 
low,  "  including  wine,"  or  perhaps  schnapps.  They 
propose  to  go  through  some  of  the  canals  of  Am- 
sterdam, and  we  are  glad  to  note  that  they  are 
going  to  church  at  Haarlem.  Seventy-two  can  go, 
forty  have  shipped.  It  is  really  unwise  to  risk  so 
much  legal  talent  in  one  small  craft.  We  would 
very  much  like  to  go,  but  are  afraid  that  some  one 
would  change  the  politics  of  this  journal  in  our  ab- 
sence. Let  our  friends  take  along  that  delightful 
book  on  Holland,  by  Gkorge  Boughton,  the  Lon- 
don artist,  formerly  an  Albanian.  This  with  a  few 
bound  volumes  of  this  journal  will  furnish  all  the 
necessary  reading.  Btm  voyage,  mtmewn!  —  we 
wish  we  knew  the  Dutch  for  that. 


It  is  always  risky  for  a  lawyer  to  attempt  to  be 
witty  before  an  appellate  court.  Many  judges  do 
not  understand  jokes,  others  do  not  approve  them, 
«"<^  none  of  them  can  laugh  or  evince  any  appreci- 


ation of  them.  This  jesting  before  an  audience 
who  will  not  laugh  reminds  us  of  a  story  Artemus 
Ward  told  us,  of  a  conspiracy  of  college  boys  who 
came  to  hear  one  of  his  funny  lectures  and  did  not 
smile  even  once.  It  nearly  "broke  up"  Artemus. 
It  takes  a  bold  man  to  essay  humor  before  our 
Court  of  Appeals,  for  example,  although  the  pres- 
ent judges  all  understand  and  do  not  disapprove 
jokes  in  private.  Poor  men  1  We  should  think  a 
witty  argument  now  and  then  would  be  a  relief  to 
the  graveyard  monotony  of  the  ordinary  course  of 
proceedings.  We  are  led  into  this  train  of  think- 
ing by  a  story  recently  told  us  of  the  late  John 
Ganson  of  Buffalo,  who  narrated  it  with  great  glee 
at  his  own  expense.  In  an  argument  before  our  old 
Court  of  Appeals  he  allowed  himself  to  say,  **if 
that  proposition  is  law,  then  I  should  agree  with 
Bumble,  that  the  law  is  an  ass."  Not  a  smile  nor  a 
twinkle  lighted  up  the  face  of  a  single  judge;  sev- 
eral looked  stupefied  and  one  or  two  rather  shocked. 
But  when  his  antagonist  replied  —  a  gentleman 
from  a  rural  deestrict  —  he  scathingly  rebuked  Gan- 
son for  his  "undignified  reference  to  some  country 
justice  of  the  name  of  Bumble."  Ganson  said  he 
gave  it  up — never  joked  again  in  the  Court  of 
Appeals.  It  does  indeed  require  a  stretch  of  the 
imagination  to  conceive  Denio,  or  Comstock,  or 
Selden  tolerating  a  witticism  in  court.  But  to  us 
one  of  the  greatest  joys  of  life  is  getting  off  a  jest 
and  having  it  ignored — in  private;  we  do  not  say 
how  we  should  feel  about  it  in  court.  It  is  this 
which  led  us,  in  lecturing  before  the  law  school,  to 
persist  in  one  particular  jest  which  for  several  years 
no  class  seemed  to  appreciate,  but  finally  when  we 
struck  a  class  who  did  understand  it,  we  dropped 

it  — jam  eatia. 

» 

NOTES  OF  CA8E8. 

IN  Gary  v.  Western  Union  Tel.  Co.,  47  Hun,  610, 
it  was  held  that  an  attorney  cannot  recover  for 
lobby  services  in  importuning  the  attorney -general, 
comptroller  and  members  of  the  Legislature  con- 
cerning proposed  legislation.  The  court,  by  Van 
Brunt,  P.  J.,  said:  **In  the  case  of  MUUy.  MUU, 
40  N.  Y.  548,  it  was  held  that  such  a  contract  was 
void  as  against  public  policy,  in  that  it  furnishes 
a  temptation  to  the  plaintiff  to  resort  to  corrupt 
means  or  improper  devices  to  infiuence  legislative 
action.  In  the  case  of  Sedgwi/ik  v.  Stanton,  14  N.  Y. 
289,  the  grounds  upon  which  the  invalidity  of  such 
a  contract  rest  are  set  forth  with  great  distinctness 
and  precision.  The  court  say:  'Persons  may,  no 
doubt,  be  employed  to  conduct  an  application  to 
the  Legislature  as  well  as  to  conduct  a  suit  at  law ; 
and  may  contract  for  and  receive  pay  for  their  ser- 
vices in  preparing  documents,  collecting  evidence, 
making  statements  of  facts,  or  preparing  and  mak- 
ing oral  or  written  arguments,  provided  all  these  are 
used  or  designed  to  be  used  before  the  Legislature 
itself,  or  some  committee  thereof,  as  a  body;  bat 
they  cannot,  with  propriety,  be  employed  to  exert 
their  personal  influence  with  indi^dual  members. 
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or  to  labor  in  any  form  privately  with  such  mem- 
bers out  of  the  legislative  halls.  Whatever  is  laid 
before  the  Legislature  in  writing,  or  spoken  openly 
or  publicly  in  its  presence,  or  that  of  a  committee, 
if  false  in  fact,  may  be  disproved,  or  if  wrong  in 
argument,  may  be  refuted ;  but  that  which  is  whis- 
pered in  the  private  ear  of  individual  members  is 
frequently  beyond  the  reach  of  correction.'  The 
particular  services  for  which  compensation  is  sought 
in  this  action  was  for  whispering  into  the  ears  of 
individual  members  of  the  Legislature,  'urging 
that  they  take  an  interest  in  the  passage  of  the  bill, 
and  facilitate  its  passage  as  best  they  could.'  In 
the  case  of  Lyon  v.  Mitehdl,  86  N.  T.  285,  the  right 
to  employ  counsel  to  appear  before  a  legislative 
committee,  or  before  the  Legislature  itself,  to  ad- 
vocate the  passage  of  a  measure  in  which  the  indi- 
vidual has  an  interest  is  recognized.  But  it  is 
held  that  personal  solicitation  of  the  president,  the 
governor,  or  the  heads  of  the  departments  for  fa- 
vors or  for  clemency  are  not  the  lawful  subjects  of 
contracts.  The  apprehension  that  considerations 
other  than  those  of  a  high  sense  of  duty  and  of  the 
public  interest  may  thus  be  brought  to  influence 
their  determination  forbids  this  employment.  And 
this  court  in  the  case  of  Harris  y.  Sitnanaan,  28 
Hun,  818,  lays  down  the  rule  which  must  govern 
in  the  construction  of  contracts  of  the  description 
under  consideration  with  great  clearness  and  force. 
The  verdict  was  recovered  for  what  was  claimed  to 
have  been  the  value  of  personal  services  rendered 
by  the  plaintiff  under  the  employment  of  Samuel 
Wood,  the  testator,  in  and  about  procuring  the 
passage  of  an  act  of  the  Legislature  for  the  incor- 
poration of  musical  colleges,  etc.  The  court  said : 
'  Claims  for  services  of  the  nature  of  those  alleged 
to  have  been  performed  require  to  be  carefully,  cau- 
tiously and  minutely  examined  in  order  to  avoid 
the  judicial  sanction  of  demands  arising  out  of  the 
exercise  of  improper  and  vicious  influences  over 
members  of  the  Legislature.  Some  portion  of  the 
services  relied  upon  in  support  of  the  claim  made 
consisted  in  direct  appeals  to  individual  members 
of  the  Legislature.  They  were  not  of  the  character 
which  has  been  sanctioned,  permitting  recoveries 
in  cases  of  this  nature,  for  they  were  not  clearly 
made  to  appear  to  consist  of  mere  information  or 
arguments  tending  to  expedite  the  proper  passage 
of  the  act.  Such  information  and  arguments  are 
more  appropriately  directed  publicly  to  the  com- 
mittee as  such,  having  the  bill  in  charge,  or  to  the 
body  considering  the  propriety  of  its  enactments. 
The  prevailing  principles  of  law  have  been  very 
cautiously  adopted  upon  this  subject,  for  the  pur- 
pose of  avoiding  the  effect  of  sanctioning  direct  or 
indirect  influences  brought  to  bear  upon  members 
of  a  legislative  body  to  secure  the  passage  of  an  act 
required  to  be  officially  considered  by  them,  and 
for  that  reason  it  has  been  held  that  legislators 
should  act  with  a  single  eye  to  the  true  interests  of 
the  whole  people,  and  courts  of  justice  can  give  no 
countenance  to  the  use  of  means  which  may  subject 
them  to  be  misled  by  pernicious  importunity  and 


indirect  influences  of  interested  and  unscrupulous 
agents  or  solicitors ;  and  public  policy  and  sound 
morality  did  therefore  imperatively  require  that 
courts  should  put  the  stamp  of  their  disapprobation 
on  every  act,  and  pronounce  void  every  act,  the  ul- 
timate or  probable  tendency  of  which  would  be  to 
sully  tiie  purity  or  mislead  the  judgments  of  those 
to  whom  the  high  trust  of  legislation  is  confided. 
To  warrant  a  recovery  in  such  a  case  as  this  the  evi- 
dence should  be  required  to  establish  the  fact,  with 
reasonable  clearness,  that  the  services  alleged  to 
have  been  performed  were  such  as  the  law  will 
sanction  in  aiding  and  promoting  legislative  ac- 
tion.' Under  the  principles  thus  enunciated  it  is 
clear  that  no  recovery  can  be  had  for  services  con- 
sisting of  personal  application  to  legislators  or  other 
officers  of  the  government." 


In  RoUand  v.  Batcheldery  Vir^ia  Supreme  Oourt 
of  Appeals,  March  20,  1888,  it  was  held  that  under 
a  statute  providing  that  *'all  words,  which  from 
their  usual  construction  and  common  acceptation 
are  construed  as  insults,  and  tend  to  violence  and 
breach  of  the  peace,  shall  be  actionable,''  a  letter 
sent  by  a  man  by  his  servant  to  a  neighbor's  wife 
falsely  intimating  that  she  has  invited  the  writer  to 
meet  her,  and  proposing  a  private  interview  on  a 
street  comer  at  night,  or  in  his  office  on  the  Sab- 
bath day,  constitutes  a  good  cause  of  action.  The 
oourt  said:  ''That  the  words  used  are  insulting 
words  cannot  be  questioned ;  that  they  tend  to  vio- 
lence and  breach  of  the  peace  is  equally  clear.  But 
it  is  argued  that  this  letter  is  not  a  libel,  because  it 
was  not  published  by  the  defendant,  and  it  was  so 
held  by  the  corporation  court.  If  publication  was 
necessary  to  constitute  insulting  words  actionable, 
it  is  established  in  this  case  that  the  letter  was 
written  by  the  defendant,  and  given  into  the  hands 
of  one  person,  Nancy,  the  servant,  with  money  and 
directions  to  deliver  it  to  Harriet,  another  person, 
and  the  servant  of  the  pluntiff,  with  directions  to 
deliver  it  to  the  wife  of  the  plaintiff,  T.  J.  RoUand. 
The  defendant  thus  parted  with  the  letter,  sent  it 
forth,  and  the  result  of  this  carefully  prepared 
train  is  that  the  contents  became  known.  This 
might  properly  be  held  to  be  a  sufficient  publica- 
tion if  such  were  required  to  render  the  words  ac- 
tionable. In  the  case  of  Miller  v.  Butler  a  similar 
letter  was  sent  through  the  mail,  and  this  was  held 
sufficient  publication,  although  directed  to  and  re- 
ceived by  the  person  addressed.  6  Cush.  71.  And 
Judge  Tucker  says  in  his  admirable  work  on  the 
Laws  of  Virginia,  that  writing  a  libelous  letter  to 
the  person  libelled  is  a  publication,  and  is  actiona- 
ble. Tuck.  Bl.  Comm.,  bk.  8,  p.  68.  And  while 
this  is  doubtless  true,  in  the  case  of  State  v. 
Avery,  7  Conn.  266,  it  is  held  punishable  as  an  of- 
fense of  a  public  nature,  because  it  tends  to  create 
ill  blood  and  cause  a  disturbance  of  the  public 
peace.  But  we  do  not  think  any  publication  is  nec- 
essary under  our  statutes  cited  above;  that  the 
words,  according  to  their  usualqqnstractipn  and 
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common  acceptation,  are  construed  as  insults,  and 
tend  to  violence  and  breach  of  the  peace,  is  suffi- 
cient to  render  them  actionable.  If  they  ar»  so 
written  or  spoken  as  to  tend  to  violence  and  breach 
of  the  peace,  that  is  all  the  statute  requires.  If  a 
libel  is  published,  or  a  slander  communicated  to 
some  third  person,  the  action  accrues.  But  what- 
ever may  have  been  the  original  object  of  the  stat- 
ute, about  which  we  find  some  of  the  judges  not 
entirely  agreed,  the  intention  of  the  law  expressed 
therein  is  clearly  to  render  all  words  which,  from 
their  usual  construction  and  common  acceptation,  are 
construed  as  insults,  and  tend  to  violence  and  breach 
of  the  peace,  actionable.  Insulting  words  written 
to  the  person  insulted,  tend  to  violence  and  breach 
of  the  peace,  whether  exhibited  to  a  third  person 
or  not,  and  such  words  spoken  to  another,  without 
the  presence  of  third  persons,  tend  also  to  violence 
and  breach  of  the  peace.  Now  here  is  a  letter 
written  to  the  wife  of  a  neighbor,  one  living  upon 
an  adjoining  lot,  artfully  asserting  that  in  response 
to  an  invitation  contained  in  a  letter  from  her 
(which  is  entirely  false,  no  letter  having  been  writ- 
ten by  her)  the  writer  is  ready  and  proposes  to  meet 
her  on  the  street  comer  after  dark,  or  at  a  private 
interview  in  his  place  of  business  on  the  Sabbath 
day.  This  was  an  insulting  proposal  to  a  married 
woman,  and  being  written  to  a  woman  of  unim- 
peached  honor  and  virtue,  it  was  a  letter  to  her 
husband  as  well,  as  the  first  impulse  of  every  such 
married  woman  would  be,  as  was  the  first  impulse 
of  this  married  woman,  to  send  her  husband  and 
lawful  protector  to  punish  the  would-be  seducer 
who  had  cast  his  lewd  eyes  upon  her  across  their 
dividing  fence.  If  the  intimation  to  the  married 
woman  that  she  had  opened  this  correspondence, 
the  object  of  which  was  to  accomplish  and  conceal 
an  adulterous  intercouse  with  the  writer,  was  other 
than  such  words  as  the  statute  contemplates,  then 
the  statute  is  a  vain  thing.  Such  words  are  insult- 
ing, and  certainly  tend  to  violence  and  breach  of 
the  peace,  within  the  meaning  of  the  statute.  To 
render  insulting  words  actionable  they  need  not  be 
spoken  in  the  presence  of  a  third  person,  and  to 
render  written  words  which  are  insulting  actionable 
it  is  not  necessary  that  they  should  be  published  to 
the  world.  If  they  are  such,  and  are  so  used  as  to 
tend  to  violence  and  breach  of  the  peace,  they  are 
by  the  law  made  actionable,  and  such  action  must 
be  tried  by  a  jury,  and  must  be  heard  upon  its  mer- 
its, for  *no  demurrer  shall  preclude  a  jury  from 
passing  thereon.' "  See  Larison  v.  StatCy  N.  J.  Sup. 
Ct.,  86  Alb.  Law  Jour.  77. 


In  SetUage  v.  Kcmpfj  the  Court  of  Common  Pleas 
of  Auglaize  Co.,  Ohio,  held  that  to  publish  of  an- 
other that  he  is  a  political  traitor,  a  liar,  official 
recalcitrant,  nondescript  and  nincompoop,  is  not 
actionable  per  se.  The  court  said :  **  It  may  be  con- 
ceded that  if  defendant  meant  that  plaintiff  was  a 
liar  in  its  worst  sense  —  that  he  is  a  common  every- 
day, all  the  time,  willful  and  malicious  liar,  that  he 


deliberately  and  designedly  falsifies  in  material 
matters  in  all  the  relations  of  life,  in  his  business, 
social,  religious  and  political  relations  —  the  charge 
is  per  ss  a  libel.  But  if  he  meant  that  he  was  un- 
reliable in  a  political  sense,  or  in  a  particular  per- 
sonal matter,  or  that  he  advocated  false  doctrines  in 
theology  or  politics,  it  would  not  be  so.  A  traitor 
is  one  who  violates  or  disregards  his  allegiance.  It 
may  mean  a  man  who  commits  treason  by  betraying 
his  country  into  the  hands  of  its  enemies,  or  one 
who  has  thrown  off  his  allegiance  to  a  political  or- 
ganization. To  falsely  charge  the  first  would  be  a 
libel;  while  to  charge  the  latter  would,  in  some 
cases,  be  to  exalt,  glorify  and  popularize  the  person 
charged.  Here  '  political  traitor '  is  alleged  in  the 
petition.  An  *  official  recalcitrant '  is  an  officer 
who  kicks  backward,  one  who  objects,  shows  re- 
pugnance and  refuses  to  follow.  He  may  be  a  dis- 
agreeable kind  of  a  fellow,  but  not  infamous. 
*  Nondescript,' if  intended  to  be  applied  to  plain- 
tiff, would  indicate  that  he  is  a  bewildering,  inde- 
scribable kind  of  a  person,  which  fact  would  not 
necessarily  lower  him  in  the  estimation  of  the  pub- 
lic. '  Nincompoop '  means  a  silly  fellow,  a  block- 
head. It  is  the  opposite  of  a  philosopher,  and  is 
only  one  way  of  saying  the  plaintiff  is  not  a  states- 
man. Of  course  it  is  very  annoying  and  inconve- 
nient not  to  be  a  statesman,  but  there  is  nothing  in 
it  that  has  a  tendency  to  disgrace  and  degrade. 
Upon  the  whole  the  conclusion  reached  is:  The 
words  employed  by  the  defendant  in  bis  tirade 
against  the  plaintiff  are  very  plain  and  vigorous 
English,  are  not  at  all  complimentary  to  the  plain- 
tiff, but  they  are  believed  not  to  be  per  u  libelous." 


COVEN AlifT  IN  RESTRAINT  OF  TRADE— ''SO 
^AR  AS  THE  LAW  ALLOWS'' —  PUBLIC 
POLICY— REASONA  BLENESS. 

ENGLISH  COURT  OF  APPEAL,  AUG.  9. 1887. 

Datibs  v.  Da  vies.* 

A  father  and  two  sons  carried  on  business  in  partnership  as 
galvanizers  and  galvanized  iron  manufacturers  at  Wol- 
verhampton, with  an  office  in  London.  By  a  deed  of  the 
11th  October,  1884,  entered  into  upon  the  dissolution  of 
the  partnership,  J.  D. ,  one  of  the  sons,  sold  his  share  in 
the  capital  and  good- will  of  the  business  to  his  father  and 
brother  for  valuable  consideration,  and  covenanted  * '  to 
retire  wholly  and  absolutely  from  the  partnership,  and 
so  far  as  the  law  allows,  from  the  trade  or  business 
thereof  In  all  its  branches,  and  not  to  trade,  act  ordeal 
in  any  way  so  as  to  either  directly  or  Indirectly  affect" 
his  father  and  brother.  The  business  was  subsequently 
assigned  to  the  plaintiff  company.  In  1885  J.  D.  cooch 
menced  business  in  Old  street,  Shoreditch.  in  the  county 
of  Middlesex,  in  partnership  with  a  former  agent  and 
traveller  to  the  original  firm,  as  galvanized  iron  manufac- 
turers and  merchants;  but  they  did  not  themselves  gal- 
vanize gooda  The  plaintiff  company  having  brought  an 
action  to  restrain  the  alleged  breach  of  the  covenant^ 

ffdtU  that  the  covenant  to  retire  from  the  business  **  so  far  as 
the  law  allows  *'  was  too  vague  to  be  enforced  by  the 
court. 
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Heid  also,  that  the  covenant  not  to  trade,  act  or  deal  bo  aa  to 
either  directly  or  indirectly  affect  the  fktber  and  brother 
was  personal  to  them,  and  their  assignees  of  the  business 
could  not  sue  upon  them. 

ACTION  for  Injunction.    The  bead-note  states  the 
case.    The  injunction  was  granted  below. 

Barber,  Q.  C,  Cock,  Q.  C,  and  RuaseU  Roberta,  for 
appellant. 

Warmington,  Q.  C,  and  C.  Walker,  for  plaintiffs. 

Cotton,  L.  J.  This  is  an  appeal  by  the  defendant 
against  a  judgment  uf  Kekewich,  J.,  which  enforced 
by  injunction  a  covenant  contained  in  a  deed  which 
was  executed  by  the  defendant  shortly  after  be 
separated  from  his  father  and  his  half-brother,  who  is 
one  of  the  plaintiffs,  on  the  dissolution  of  the  partner- 
ship, the  defendant  assigning  to  them  all  his  interest 
in  the  business,  including  the  good-will.  The  other 
plaintiff  is  the  company  which  has  bought  from  the 
co-plaintiff,  the  half-brother  of  the  defendant  It  was 
argued  that  it  was  a  question  of  considerable  impor- 
tance, and  so  I  think  it  is;  and  there  are  many  ques- 
tions which  arise  as  to  whether  we  ought  to  enforce, 
or  can  enforce,  a  covenant  like  that  which  is  con- 
tained in  the  present  deed.  I  need  not  refer  to  any 
thing  else  than  the  deed.  It  is  a  deed  in  which  both 
parties  covenant  one  with  the  other,  and  then  there 
follows  the  covenants  applicable  to  each.  The  par- 
ticular covenant  on  which  the  defendant  is  sued,  and 
which  is  his  covenant,  is  this :  **JameB Davles  to  retire 
wholly  and  absolutely  from  the  partnership,  and  so  far 
as  the  law  allows,  from  the  trade  or  business  thereof 
in  all  its  branches,  and  not  to  trade,  act,  ordeal  in  any 
way  so  as  to  either  directly  or  indirectly  affect  the  said 
Edward  Davies'' (that  is  his  father)  ''and  Edward 
Albert  Davies'*  (that  is  his  half-brother).  Now  of 
course  there  is  no  difficulty  about  the  covenant  to  re- 
tire absolutely  from  the  partnership,  but  what  follows 
is  the  point  on  which  the  first  question  arises,  and  as 
I  understand,  it  is  substantially  the  branch  of  the  cov- 
enant in  consequence  of  which  Kekewich,  J.,  granted 
the  injunction.  I  should  state  that  the  partnership, 
having  been  carrying  on  business  partly  in  London 
and  partly  In  Wolverhampton,  the  defendant,  shortly 
after  the  dissolution,  joined  one  who  had  been  for- 
merly connected  in  business  with  the  partnership, and 
proposed  to  start  a  business  somewhere  in  London. 
The  injunction  was  to  restrain  him  from  carrying  on 
business  there,  not  defining  what  place  would  or 
would  not  be  within  the  covenant,  but  to  restrain  him 
from  carrying  on  business  there,  and  then  also  re- 
straining him  from  acting  in  violation  of  the  second 
branch  of  the  covenant,  the  words  being,  **  that  he  be 
restrained  from  carrying  on  the  business  of  galvanized 
iron  manufacturers  at  380  Old  street,  in  the  county  uf 
Middlesex,  and  also  from  trading,  acting  or  dealing 
in  any  way  so  as  either  directly  or  indictly  to  affect 
the  plaintiff  Edward  Albert  Davies  or  the  company  in 
such  business.'*  I  will  deal  first  with  the  first  por- 
tion of  the  covenant,  on  which,  as  I  understand, 
Kekewich,  J.,  has  acted,  and  I  must  say  that  there  is  an 
example  here  which  ought  not  to  be  followed.  Where 
parties  have  entered  into  an  agreement  to  execute  a 
deed  to  contain  certain  covenants,  they  ought  certainly 
to  work  on  their  agreement,  and  not  to  come  to  the 
court  simply  to  construe  what  was  Intended  to  be  an 
executory  agreement.  For  whtbt  we  have  here  is  this : 
the  court  is  not  asked  to  order  performance  of  what 
was  an  agreement  originally  by  directing  a  proper 
deed  to  be  executed,  but  we  have  to  decide  a  question 
of  construction,  to  say  what  Is  the  proper  effect  of 
this  covenant,  and  for  my  part  I  shall  decline,  when 
the  matter  comes  before  us  In  this  way,  to  treat  It  as 
executory,  and  to  see  how  and  in  what  way  the  coart 


would  direct  an  agreement  with  these  words  in  it  to 
be  construed.  That  is  not  the  ground  on  which  I  in- 
tend to  decide  this  case.  Is  this  covenant  one  which 
the  law  will  allow  ?  That  is  the  point  I  intend  to  take- 
It  was  said  that  this  is  a  contract  to  retire 
from  the  trade  or  business  in  ail  its  branches  if  and  so 
far  as  the  law  allows.  Now  in  my  opinion,  if  that  Is  the 
covenant,  the  law  does  not  allow  It,  because  if  that  is 
so,  it  is  an  absolute  covenant  to  retire  from  this  trade 
or  business;  that  is  to  say,  it  is  an  absolute  restraint 
upon  the  defendant  during  his  life-time  from  carrying 
on  anywhere  within  England  the  business  in  which 
he  was  engaged.  Kekewich,  J.,  held  that  In  conse- 
quence of  the  change  of  circumstances  which  now  ex- 
ist in  England,  the  old  rule  which  was  laid  down 
from  very  early  times,  that  covenants  in  restraint  of 
trade  are  bad,  was  no  longer  to  be  considered  as  the 
law  of  the  court,  and  after  the  discussion  which  has 
taken  place,  and  with  my  view,  of  this  covenant,  we 
must  consider  that  question.  Now  that  that  wais  the 
old  law  is  ondoabted,  and  In  the  Year  Books  in  the 
reign  of  Heniy  Y  there  was  a  case  which  laid  down 
generally  that  covenants  In  restraint  of  trade  are  bad 
(2  Hen.  5,  Term.  Pasch.  pi.  26),  that  it  is  contrary  to 
public  policy,  and  contrary  to  the  interests  of  the 
public,  that  any  man  should  be  restrained  from  carry- 
ing on  an  honest  business  for  his  own  advantage,  and 
for  the  best  advantage  of  the  public.  That  was  origi- 
nally so  said,  but  undoubtedly  to  some  extent  that 
has  been  modified ;  and  in  the  first  instance  it  was 
modified  In  this  way,  that  partial  restraints  might  be 
good.  Even  when  that  was  established,  it  was  first 
of  all  said  that  the  court  must,  when  it  is  asked  to 
enforce  such  a  covenant,  see  whether  the  considera- 
tion was  sufficient.  Now  that  is  gone;  because 
if  there  is  a  valuable  consideration,  then  the  court 
will  not  consider,  but  will  leave  the  parties  to  con- 
sider, whether  that  consideration  is  or  Is  not  suffi- 
cient. Then  the  courts  have  done  this.  Where  there 
has  been  a  partial  restraint  only  the  court  has  gone 
into  the  consideration  as  to  whether  that  is  reason- 
able— namely,  whether  it  is  reasonably  required  for 
the  protection  of  the  party  with  whom  the  covenant 
is  entered  into.  Then  has  it  gone  further  than  that? 
It  is  said  that  there  are  oases  which  have  laid  down 
that  the  only  thing  to  be  considered  in  judging 
whether  these  covenants  can  be  enforced  or  not,  and 
whether  they  are  valid  or  not  (for  it  is  not  only  a 
question  of  equity),  is  to  see  whether  they  are  reason- 
able. Mr.  Warmington  contended  that  the  reason- 
ableness required  had  reference  to  what  was  reason- 
ably necessary  for  the  protection  of  the  covenantee ; 
and  it  is  very  probable  that  the  first  rule  which  I  men- 
tioned, that  absolute  covenants  in  restraint  of  trade 
are  bad,  was  established  on  the  ground  that  they  are 
not  reasonable ;  and  in  that  sense  it  may  be  that  what 
we  have  to  consider  is  whether  they  are  reasonable. 
But  In  my  opinion,  if  we  look  at  the  cases  on  which  Mr. 
Warmington  relied,  there  is  this  to  be  observed,  that 
where  there  has  been  a  limited  restraint,  and  a  lim- 
ited restraint  only,  then  the  court  has  considered, 
with  reference  to  the  validity  of  that  covenant, 
whether  though  the  restraint  is  limited,  the  restraint 
Is  reasonable ;  and  of  course  that  must  come  In,  even 
stating  the  rule  as  I  have  endeavored  to  do,  namely, 
that  an  absolute  restraint  is  bad,  and  that  a  limited 
restraint  may  be  good,  provided  that  the  restraint  is 
reasonable  only  and  such  as  was  required  tor  the  pro- 
tection of  the  person  with  whom  the  covenant  is  en- 
tered into.  If  one  looks  and  sees  what  are 
the  cases  which  have  been  referred  to  by  Mr. 
Warmington  in  argument,  I  think  it  will  be  found 
that  they  really  are  cases  where  the  judges,  though 
admitting  the  general  rule,  and  sometimes  doing  so 
expressly,  have  considered  as  regajpd^  a  partiid  cove- 
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uant  which  was  before  them  whether  the  caae  w««  one 
in  which  the  restraint  was  reasonable.  I  think  the  first 
case  to  which  he  referred,  or  the  first  ease  to  which  I 
intend  to  refer,  is  Hitchcock  v.  Coker,  6  A.  &  E.  486. 
That  case  got  rid  of  the  rule  of  inquiring  into  thesnfll- 
cieucj  of  the  consideration,  but  in  other  respects  it 
dealt  with  the  question  whether  the  particular  re- 
straint in  that  case  was  reasonable  or  not.  The  case 
was  twice  considered,  once  before  the  Diyisional  Court 
and  then  again  in  the  Exchequer  Chamber.  There  the 
covenant  was  of  the  most  limited  description,  because 
it  purported  to  restrain  the  defendant  from  carrying 
on  his  business  at  Taunton,  or  within  three  miles 
thereof.  It  was  most  limited  as  regards  space,  and 
therefore  the  obsenratious  of  the  judges  which  are  re- 
lied on  must  be  considered  with  reference  to  that  cov- 
enant, and  not  generally  with  reference  to  covenants 
which  are  not  so  limited.  What  Tindal,  C.  J.,  says  is 
this  (6  Ad.  &  Ell.  456) :. ''  We  cannot  therefore  hold  the 
agreement  in  this  case  to  be  void  merely  on  the  ground 
of  the  restriction  being  indefinite  as  to  duration,  the 
same  being  in  other  respects  a  reasonable  restriction.*' 
That  I  think  introduced  what  I  may  here  men- 
tion, that  undoubtedly  now,  if  a  covenant  is  In 
any  way  limited,  either  sufficiently  as  regards  spaee, 
or  sufficiently  os  regards  time,  then  it  will  not  be 
eonsidered  as  an  absolute  restraint  of  trade,  but  only 
a  limited  restraint,  and  then  the  question  as  to 
whether  that  limit  Is  reasonable  will  come  into  consid- 
eration. Now  that  case  was  decided  In  the  year  1887, 
and  to  my  mind  it  showed  no  departure  at  all  from 
the  old  rule,  unless  it  was  a  departure  from  the  old 
principle  of  considering  the  sufficiency  of  the  consid- 
eration. I  will  not  go  through  all  the  cases,  but  we 
find  afterward  Mallam  v.  May,  11  M.  A  W.  658,  and 
there  we  have  the  rule  laid  down,  as  I  understand  it, 
most  dearly  by  Parke,  B.  In  that  case,  which  was 
heard  in  the  year  1843,  he  says  (U  M.  &  W.  684) :  **  The 
rule  as  laid  down  by  Lord  Macclesfield  and  WiUes, 
C  J.,  is  that  total  restraints  of  trade  which  the  law  so 
much  favors,  are  absolutely  bad,  and  that  all  restraints, 
though  only  partial,  if  nothing  more  appear,  are  pre- 
sumed to  be  bad."  That  I  think  has  been  modified 
to  this  extent,  that  the  presumption  is  not  that  such  a 
covenant  is  bad,  but  It  Is  rather  for  the  court  to  con- 
sider whether  ou  the  facts  it  is  or  Is  not  bad.  Then 
he  proceeds:  *'  But  if  the  circumstances  are  set  forth, 
that  presumption  may  be  excluded,  and  the  court  are 
to  judge  of  those  circumstances,  and  determine 
whether  the  contract  is  valid  or  not.**  Then  he  refers 
to  Mitchel  v.  ReynoUU,  4  P.  Wms.  181,  and  he  quotes 
it  undoubtedly  not  as  his  own  opinion,  but  as  ex- 
pressing the  rule  that  is  laid  down  by  earlier  judges; 
he  does  not  in  any  way  deal  with  it  as  a  rule  which  is 
departed  from,  although  there  has  been  a  very  great 
alteration  in  the  circumstances  of  the  kingdom  be- 
tween the  year  1848  and  the  time  when  Mikikel  v. 
ReynoUU  was  decided.  Then  Parke,  B.,  continues  (p. 
685) :  **  Contracts  for  the  partial  restraint  of  trade  are 
upheld,  not  because  they  are  advantageous  to  the  indi- 
vidual with  whom  the  contract  is  made,  and  sacrifice 
pro  tanto  of  the  rights  of  the  community,  but  because 
it  is  for  the  benefit  of  the  public  at  large  that  they 
should  be  enforced.**  And  that  is  what  he  was  con- 
sidering when  he  entered  Into  the  question  as  to 
whether  or  not  in  that  particular  case  the  restriction 
was  reasonable  or  not.  I  have  passed  over  several 
cases  In  which  there  have  been  these  considerations, 
but  all  of  them  are  cases  where  there  was  a  partial  re- 
straint to  be  dealt  with,  and  the  judges  were  apply- 
ing their  minds,  not  to  the  general  rule,  but  to  the 
general  rule  as  applicable  to  restraints  so  limited.  But 
then  it  is  said  that  not  only  are  there  these  expressions 
of  opinion,  which  I  think  in  their  application  were 
misunderstood,  but  that  there  is  authority  which  now 


leads  to  the  conclusion  that  the  old  rule  is  gone,  and 
is  a  thing  of  the  past.  Now  wliat  were  those  oases  7  I 
will  take  them  In  chronological  order,  because  I  think 
that  is  probably  the  best  way  of  dealing  with  them. 
WhiUaker  v.  Howe,  3  Beav.  883,  before  Lord  Langdale, 
was  first  in  date,  and  undoubtedly  that  was  a  strong 
case,  because  It  was  an  absolute  covenant  to  restrain  a 
solicitor  from  practicing  within  the  kingdom  for  a  pe- 
riod of  twenty  years.  I, doubt  myself  whether  the 
time  was  not  so  large  there  that  it  ought  not  to  be 
considered  as  a  limited  covenant.  It  was  treated  by 
Lord  Langdale  and  considered  by  him  as  a  oovenant 
limited,  and  therefore  it  was  open  to  him  to  con- 
sider whether  the  limit  was  a  reasonable  one. 
He  held  that  it  was,  but  that  does  not  show  a  depart- 
ure from  the  general  rule.  The  next  case  is  Leather 
Cloth  Co.  V.  Lorsont,  21  L.  T.  Rep.  (N.  8.)  661,  before 
James,  L.  J.,  when  vice-chancellor.  That  undoubt- 
edly was  a  strong  case,  having  regard  only  to  the  ex- 
pression used  by  the  learned  judge  when  he  decided 
the  case;  but  in  fact  what  really  was  in  eon- 
test  there  was  a  contract  as  to  the  divulging  of  a 
trade  secret,  and  the  covenant  not  to  carry  on  the 
trade  was  only  eonnected  with  and  in  order  to  give  ef- 
fect to  the  contract  not  to  divulge  the  trade  seeret, 
and  although  he  does  make  general  observations  in  his 
judgment,  yet  in  my  opinion  the  case  must  be  consid- 
ered, so  far  as  it  is  a  decision,  a  decision  only  on  a  con- 
tract applicable  to  a  trade  secret,  and  not  to  a  covenant 
generally  in  restraint  or  in  prohibition  of  trade.  I 
find  that  Wickens,  V.  C,  in  Allsopp  v.  WheaterofU  27 
L.  T.  Rep.  (N.  8.)  372;  L.  R.,  15  £q.  60,  treato  that 
case  before  James,  V.  C,  as  being  the  case  of  a  trade 
secret,  and  not  as  an  ordinary  case  of  a  oovenant  to 
restrain  trade.  What  he  says  is  this  (27  L.  T.  Rep. 
[N.  8.]  372;  L.  R.,  15  Eq.  14) :  "  No  doubt  in  the  case 
of  the  Leather  Cloth  Co.  v.  Lorsont,  James,  L.  J.  (then 
James,  Y.  0.),  threw  some  doubt  on  the  existenoe  of  a 
hard-and-fast  rule  which  makes  a  oovenant  In  re- 
straint of  trade  invalid  if  unlimited  in  area,  but  there 
were  expressions  in  the  instrument  In  that  case  limit- 
ing the  generality  of  the  covenant,  and  it  was  In 
substauceacaseof  a  dlffBrent  class  from  this,  sinoe 
the  restriction  against  trading  was  only  a  consequenoe 
of  a  dearly  lawful  restriction  against  divulging  a  trade 
secret.  In  this  point  of  view  it  may  probably  be 
thought  to  bear  some  analogy  to  WcMia  v.  Day.  As- 
senting as  I  do  to  every  thing  that  was  said  in  the 
Leather  Cloih  Co.  v.  LorsonU  I  can  hardly  treat  it  as 
authorizing  me  to  depart  from  the  reoognlzed  rule  as 
to  limitation  of  spaee  In  a  case  so  different  from  it  as 
the  present  is,  and  unless  that  rule  be  departed  from, 
the  covenant  here  is  deariy  bad.*'  Wickens,  V.  C,  on 
whose  opinion  I  lay  great  store,  not  only  treats  it  as  I 
do,  but  what  is  probably  more  important,  he  treats 
the  old  rule  in  the  year  1872  as  stlU  subsisting,  and  as 
the  law  of  the  court.  I  may  observe  here,  with  refer- 
ence to  that  observation  of  his,  that  the  covenant  was 
limited,  that  it  really  was  limited  to  the  period  during 
which  certain  patents,  the  right  to  obtain  which 
throughout  Europe  was  granted  to  the  plaintiff,  were 
to  last,  and  it  may  be  that  It  was  limited  In  time, 
though  not  in  space,  in  such  a  way  as  to  make  it  a 
limited  and  not  a  general  covenant.  With  great  re- 
spect to  the  late  James,  L.  J.,  if  he  intended  to  ex- 
press his  opinion  that  the  cases  had  authorized  him  to 
say  that  on  the  ground  of  policy  the  old  rule  had  been 
departed  from,  I  think  he  could  not  have  sufficiently 
considered  what  that  was  to  which  the  observations 
of  the  judges  relied  on  by  Mr.  Warmlngton  were  ad- 
dressed, viz.,  not  to  the  general  question  as  to 
whether  absolute  covenants  were  good,  but  to  the 
question  whether  limited  covenants  were,  in  the  par- 
ticular cases,  good.  It  is  dear  that  Wickens,  V.  C, 
was  not  aware  that  the  old  rnle^  had  been  de- 
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parted  from,  sud  his  view  was  oonflrmed  hj 
what  was  said  in  CoUiHs  v.  Locke  by  Sir  Montague 
Smith  when  glvini?  the  decision  of  the  Privy  Couuoil, 
because  what  he  says  (41  L.  T.  Rep.  [N.  S.]  294;  4  App. 
Cas.  666)  is  this :  **  Numerous  oases  which  have  been 
decided  on  this  subject"  (covenants  in  restraint  of 
trade)  **  are  collected  in  the  note  of  Mitchel  v.  Bey- 
fiolds^  in  the  first  volume  of  Smith's  Leading  Omcs 
(7thed.)f  p-  406.  It  may  be  gathered  from  them  that 
agreements  in  restraint  of  trade  are  against  public 
policy  and  void,  unless  the  restraint  they  impose  is 
partial  only,  and  they  are  made  on  good  considera- 
tion and  are  reasonable."  He  clearly  therefore  lays 
down  the  two  things  that  are  necessary;  they  must 
not  be  unlimited ;  and  then  also  If  they  are  limited 
there  is  the  further  question  to  be  considered,  viz., 
whether  even  having  regard  to  the  limit,  they  are  rea- 
sonable; and  in  my  opinion  that  old  law,  notwith- 
standing the  opinion  of  Kekewich,  J.,  of  the  change 
which  has  taken  place  in  the  country,  still  ought  to  be 
recognized  and  regarded  by  us  as  the  law,  and  ought 
not  to  be  departed  from  by  us.  If  any  one  is  to  do  it,  it 
most  not  t>e  this  court,  but  the  House  of  Lords.  Then 
If  that  be  so,  and  the  covenant  bears  the  construction 
which  at  one  time  was  contended  for  by  Mr.  Warm- 
ington,  in  my  opinion  the  covenant  Is  bad,  because 
the  law  does  not  allow  an  absolute  covenant  to  give 
up  trade.  I  need  not  go  into  the  reasons  why  that  Is 
8o,  bat  there  are  plenty  of  reaisons  for  it.  No  man 
ought  to  be  prevented  during  his  life  from  earning  his 
livelihood  by  carrying  on  his  trade,  and  the  public 
ought  not  to  be  prevented  from  the  benefit  which 
they  may  get  from  a  man  who  is  skilled  in  a  trade  car- 
rying on  that  trade.  There  Is  one  other  case  which  I 
have  omitted  to  mention  in  its  regular  order,  but  I 
was  diverted  from  it  by  that  case  before  Wiokeus, 
V.  C,  and  the  Privy  Council  case.  I  refer  to  the  case 
which  was  decided  by  Fry,  L.  J.  I  think  undoubtedly 
he  used  expressions  which  showed  that  be  took  a 
somewhat  wider  view  than  I  do  of  the  law— a  looser 
view  perhaps  I  may  say  without  disrespect.  In  that 
case  of  RouesiUon  y,  RouaHUon,  42  L.  T.  Rep.  (N.  8.) 
679;  14  Ch.  Div.d&l,  there  was  the  limit  of  time  which 
might  have  made  the  covenant  a  limited  one,  and  not 
a  general  covenant  in  al>solute  restraint  of  trade,  liud 
if  so,  it  comes  within  what  I  think  is  now  the  true 
rule,  that  where  there  is  a  limited  covenant  you  have 
to  consider  how  far,  having  regard  to  the  particular 
circumstances  of  the  case,  the  limit  is  a  reasonable 
one.  About  that  case  I  say  no  more  after  what  I  hare 
said  on  the  cases  generally.  Then  it  was  said  here 
that  this  is  not  a  general  covenant,  but  '*  so  far  as  the 
law  allows."  What  Mr.  Warmington  said  in  that  part 
of  his  argument  was,  '^  It  is  a  covenant  not  to  carry 
on  trade  within  such  limits  of  time  and  space  as  the 
law  will  consider  reasonable."  Now  construing  it  in 
that  way,  which  I  hardly  think  is  the  right  construc- 
tion. It  is  a  covenant  which  the  court,  in  ray  opinion, 
ought  not  to  enforce.  If  parties  wish  to  ask  the  court 
to  assbt  them  in  restraining  those  with  whom  they 
are  dealing  from  breaking  a  limited  covenant 
against  carrying  on  a  trade,  they  must,  in  my  opinion, 
themselves  fix  the  limits  within  which  there  is  to  be 
no  carrying  ou  of  the  trade,  and  then  they  do  It 
at  their  peril.  The  law  will  determine  whether  that 
limit  is  a  good  one,  or  whether  it  is  one  which  is  so 
anreasonable  that  the  covenant  must  fall.  It  is  en- 
tirely different  from  the  covenant  to  settle  property  In 
a  certain  line  of  family  ''  so  long  as  the  rules  of  law 
and  equity  will  allow."  There  are  certain  definite 
rules  laid  down  as  regards  the  limitation  of  property 
which  will  prevent  it  from  being  so  settled  as  to  ex- 
ceed the  rules  against  perpetuities,  and  those  are  defi- 
nite fixed  rules.  There  Is  no  definite  fixed  rule  as  to 
the  limits  within  which  trade  can  be  restrained.  That 


must  depend  upon  the  circumstances  of  each  case, 
and  in  my  opinion,  it  is  wrong  to  make  a  covenant  in 
this  form,  and  wrong  for  the  court  to  enforce  it,  be- 
cause one  sees  at  once  what  difiQoulties  will  arise  if  an 
injunction  is  granted.  Kekewich,  J.,  has  said  that 
carrying  on  busiuess  in  Old  street,  in  the  county  of 
Middlesex,  is  within  reasonable  limits,  but  he  has  not 
defined  what  else  will  be  so;  and  are  we  again  and 
again  to  have  this  question  to  arise  on  the  covenant 
where  the  parties  have  left  the  covenant  entirely  in- 
definite, and  have  sought  to  get  the  court,  without 
risking  the  validity  of  their  covenant,  from  time  to 
time  to  say  whether  a  particular  space  and  a  particu- 
lar time  is  within  the  limits?  In  my  opinion,  if  one 
looks  at  it  in  that  which  is  the  modified  form,  the  an- 
swer to  it  is  this:  There  are  no  limits  fixed  by  law 
which  can  be  regarded  as  introduced  Into  this  cove- 
nant. A  covenant  in  this  form,  indefinite  as  it  is,  in 
my  opinion,  is  one  which  neither  a  court  of  equity  nor 
a  court  of  law  ought  to  enforce.  The  parties  must 
make  up  their  minds  to  say  what  they  agreed  to  as  re- 
gards the  limits  of  time  or  tipace  within  which  there 
is  to  l>e  no  trading.  Then  one  comes  to  the  second 
branch  of  the  covenant,  on  which  Kekewich,  J.,  to 
some  extent  acted,  though  as  I  understand  hisjudg* 
ment,  he  principally  relied  on  that  which  I  have  been 
already  discussing.  This  is  the  stipulation  **notto 
trade,  act  or  deal  In  any  way  so  as  to  either  directly 
or  indirectly  affect  Edward  Daviesand  E.  A.  Davles." 
Mr.  Barber  did  not  argue  the  point,  because  he 
thought  it  was  covered  by  a  previous  decision  of  the 
Court  of  Appeal  (Jaeoby  v.  Whitmore^  49  L.  T.  Rep. 
[N.  S.]335),  but  in  my  opinion,  there  is  one  great  ob- 
jection to  enforcing  this  covenant:  that  I  do  not 
think  it  is  a  covenant  the  benefit  of  which  would  pass 
with  the  good-will  to  the  purchaser,  the  company. 
The  case  to  which  he  referred  was  a  case  where  there 
was  a  contract  not  to  trade  within  certain  limits. 
That  was  evidently  a  covenant  in  order  to  protect  the 
business  and  the  good-will  of  it,  and  therefore  it  was 
one  which  would  pass  with  the  good-will  to  a  pur- 
chaser of  the  good- will ;  but  there  Is  no  such  absolute 
covenant  here,  and  to  my  mind  it  is  a  covenant  which 
points  to  the  personal  benefit  of  the  father  and  of  the 
half-brother  rather  than  to  any  protection  of  the  good- 
will. So  far  as  the  parties  intended,  the  good-will  was 
defended  by  the  previous  covenant  in  restraint  of  trade, 
which  In  my  opinion  was  an  invalid  covenant;  and 
this  could  not  be  intended  as  an  addition  to  that 
which  in  their  minds  was  absolutely  provided  for,  but 
as  something  which  the  son  and  brother  should  cove- 
nant for  the  benefit  of  his  father  and  half-brother  per^ 
sonally,  and  not  that  which  was  to  affect  the  trade 
which  he  had  parted  with  to  them.  In  my  opinion, 
having  regard  to  the  great  indefinlteness  of  this  cov- 
enant and  to  the  fact  that  it  is  not  one  which  the  pur- 
chasers from  the  surviving  son  would  be  entitled  to 
say  passed  to  them  with  the  good-will,  no  relief  ought 
to  be  granted  on  that  branch  of  the  covenant  either. 
In  my  opinion  therefore  the  action  falls,  and  ought  to 
be  dismissed. 

BowBN,  L.  J.  We  are  asked  to  enforce  the  cove- 
nant  which  the  lord  justice  has  read,  which  divides 
itself  into  three  parts.  The  first  part  is  an  agreement 
that  James  Davies  is  to  retire  wholly  and  absolutely 
from  the  partnership ;  the  second,  that  so  far  as  the 
law  allows,  he  shall  retire  (I  incorporate  the  words 
''  he  shall  retire  "  from  the  previous  section),  or  else 
that  he  shall  undertake  to  retire  (because  It  Is  imma- 
terial to  my  argument  which  of  these  reasons  is 
adopted)  from  the  trade  or  business  thereof  in  all  Its 
branches;  and  the  third  part  of  the  covenant  pro- 
vides that  '*  he  Is  not  to  trade,  act  or  deal  in  any  way 
so  as  to  either  directly  or  Indirectly  affect  J&dward 
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Davies  or  Edward  Albert  Davies."  Now  with  regard 
to  the  first  part,  that  he  shall  retire  from  the  partner- 
sbipf  there  is  no  question  that  that  is  both  a  ooveuant 
wbioh  may  be  made  lawfully,  and  that  it  has  been  per- 
formed III  tlie  present  instance.  The  difficulty  arises 
with  regard  to  tbe  two  further  parts  of  the  covenant 
which  I  have  endeavored  to  divide,  and  I  will  take 
thera  separately.  First,  with  regard  to  the  provision 
that  **  so  far  as  the  law  allows,  he  shall  retire,  or  uti> 
dertake  to  retire,  from  the  trade  or  business  thereof 
in  all  its  branches.'*  At  first  sight  that  would  appear, 
and  I  think  it  must  be,  equivalent  to  a  covenant  either 
to  retire  absolutely  from  the  trade  altogether,  if  the 
law  allows  such  a  covenant  to  be  made,  or  if  the  law 
does  not  allow  such  a  covenant  to  be  made,  it  must  be 
a  covenant  to  retire  from  the  trade  so  far  as  tbe  law 
permits  of  such  an  undertaking.  If  it  is  to  be  con- 
strued in  the  first  of  those  two  ways  (a  covenant  abso- 
lately  to  retire  altogether  from  the  trade  or  business) 
it  seems  to  me  to  be  against  the  common  law  for  this 
reason.  The  principle  of  the  common  law  as  to  cov- 
enants in  restraint  of  trade  which  are  unlimited 
altogether,  whether  in  space  or  time,  is  that  such  cov- 
enants are  void— they  cannot  be  enforced.  That  was 
laid  down  as  early  ago  as  the  Tear  Book  of  2  Hen.  6, 
which  was  followed  in  the  reign  of  Elizabeth,  and 
which  is  alluded  to  in  Ipswich  Taylor^s  case,  11  Rep. 
64a.  This  is  what  the  court  says  in  the  Ipswich  Tat/- 
lor's  case,  that  at  the  common  law  no  man  can  be  pro- 
hibited from  working  in  any  lawful  trade  for  these 
reasons,  that  it  is  according  to  the  wish  of  the  law  that 
all  should  learn  and  practice  lawful  trades  and  sciences 
which  are  profitable  to  the  Commonwealth,  and  there- 
fore the  common  law  abhors  all  monopolies  which 
prohibit  any  from  working  in  any  lawful  trade.  Then 
the  court  proceeds  to  consider  the  case  in  2  Hen.  5,  and 
they  say  that  *'for  the  same  reason,  if  a  husbandman 
is  bound  that  he  shall  not  sow'  his  land,  the  bond  is 
against  the  common  law ;  and  the  statute  of  Eliza- 
beth, which  prohibits  every  person  from  using  or  ex- 
ercising crafts  or  occupations  until  they  have  been 
apprentices,  was  enacted  not  with  intent  of  prevent- 
ing trade,  but  with  the  intent  of  encouraging  educa- 
tion in  trade.  **  Therefore,"  says  the  court,  '*it  ap- 
pears that  without  an  act  of  Parliament  none  can  be 
in  any  manner  restrained  from  working  In  any  lawful 
trade.'*  That  language  of  course  must  be  taken  with 
reference  to  the  subject-matter,  but  still  I  use  it  as 
showing  that  broadly  the  law  sets  its  face,  subject  to 
exceptions,  which  I  shall  have  to  consider,  against  re- 
straints of  trade.  That  is  laid  down  in  Mitchd  v. 
Reynolds^  a  case  which  may  be  said  to  be  the  founds^ 
tion  of  the  recent  decisions  upon  the  point.  Now 
there  may  be  limitations  which  are  to  be  found  in  the 
covenants,  on  the  strength  of  which  it  is  sought  to  es- 
cape from  this  general  doctrine.  There  may  be  such 
limits  in  time,  and  it  has  also  been  the  view  of  the 
ooarts  that  a  limit  in  time  is  not  indispensable  in  or- 
der to  enable  the  covenant  to  be  enforced  where  there 
is  some  other  limit  to  be  found  which  makes  the  cov- 
enant reasonable  and  necessary  for  the  protection  of 
the  party  who  seeks  to  protect  himself,  and  these 
cases  I  need  not  discuss  further.  Then  we  come  to 
another  limit  which  may  be  found,  a  limit  in  space, 
and  as  yet  I  think  that  there  has  been  no  decision  that 
you  may  have  a  covenant  unlimited  in  space  alto- 
gether, unless  in  the  case  of  special  limits  which  form 
the  third  class  of  limit— the  limit  which  is  to  be  found 
in  the  special  case.  In  the  special  character  of  the  sub- 
ject-matter which  is  sought  to  be  protected.  The  last 
or  third  kind  of  limit  is  a  kind  of  limit  which  I  think 
James,  V.  C,  thought  he  had  found  in  the  case  of  the 
Leather  Cloth  Co.  v.  Lorsmit,  though  in  that  case  also, 
as  the  lord  justice  has  pointed  out,  there  may  also 
have  been  found  a  Umitation  in  time.     Now  we  have 


been  asked  by  Mr.  Warmlngton,  in  an  extremely  able 
argument,  first  of  all  to  hold  that  limitation  in  space 
is  not  necessary  if  you  can  find  that  protection  through 
an  unlimited  area  of  space  is  reasonably  necessary  for 
the  protection  of  the  covenantee.  But  Mr.  Warming- 
ton  has  not  confined  himself  to  that  minor  proposi- 
tion ;  he  has  also  gone  further  and  asked  us  to  consider 
generally  whether  the  state  of  circumstances,  the 
change  in  tbe  character  of  the  business  of  the  world, 
the  extension  of  tbe  means  of  intercourse  between  one 
part  of  the  kingdom  and  another,  and  one  part  of  tbe 
world  and  another,  has  not  shaken  to  its  core  the  orig- 
inal doctrine  that  covenants  unlimited  altogether 
ought  not  to  l>e  enforced.  It  appears  to  me  that  if 
there  is  to  be  any  change  made  In  the  principle  of  tbe 
common  law  to  which  I  have  alluded,  and  which  has 
remained  unassailed  for  centuries,  it  would  better 
come  from  the  House  of  Lords  than  from  ourselves; 
but  if  there  was  to  be  an  exception  engrafted  on  tbe 
rule,  or  the  rule  was  to  be  modified  with  reference  to 
the  requirements  of  modern  society,  as  to  which  I  will 
for  the  moment  express  no  opinion,  it  could  only  be 
if  the  case  in  question  ranged  itself  under  one  of  two 
heads:  either  that  the  covenant  in  its  unrestricted 
form  was  one  which  wals  a  benefit  to  the  public,  in 
which  case  it  might  be  said  that  that  would  destroy 
the  reason  for  insisting  on  the  old  rule  which  was  de- 
rived from  the  public  policy  of  the  kingdom;  or  sec- 
ondly, if  it  was  reasonably  necessary  for  the  protec- 
titm  of  the  covenantee.  In  the  present  case,  U  seems 
to  me  that  we  have  got  no  materials  upon  which  we 
can,  without  leaping  in  the  dark,  assume  that  tbe 
present  covenant  is  a  benefit  to  tbe  public,  for  there 
is  nothing  to  my  mind  wbioh  shows  that  tbe  pabllo 
would  be  benefited  by  allowing  such  a  covenant  as  this 
in  this  case  to  be  enforced,  nor  have  we  tbe  materials 
for  deciding  that  such  a  covenant  is  reasonably  neoes- 
sary  even  for  the  protection  of  the  covenantee.  It  ap- 
pears therefore  to  me  that  it  is  not  neoessary  in  the 
present  case  to  consider  or  to  decide  whether  what  I 
have  called  the  old  doctrine  of  the  common  law,  that 
covenants  absolutely  unlimited  both  in  space  and  in 
time,  ought  to  be  modified,  having  regard  to  the  al- 
tered character  of  the  commercial  intercourse  of  the 
world.  We  ought  to  leave  that  to  be  discussed  on  an 
occasion  when  the  facts  really  raise  the  point.  For 
the  same  reason.  It  appears  to  me,  that  we  are  not 
bound  in  the  present  instance  to  decide  even  that  an 
absence  of  limit  as  to  space  may  be  excused  or  may  be 
accepted,  if  it  is  reasonably  necessary  for  the  protec- 
tion of  the  covenantee,  because  there  is  nothing  here 
which  shows  that  it  was  reasonably  necessary  for  the 
protection  of  the  covenantee.  For  that  reason, withoat 
denying  that  I  have  an  Inclination  to  think  that  the 
rule  of  the  common  law  is  too  much  Ingrained  In  oar 
history  to  be  changed  at  this  moment,  at  all  events  ex- 
cept by  tbe  highest  court  in  this  country,  I  do  not  de- 
cide it  because  it  seems  to  me  the  materials  do  not  en- 
able us  to  decide  It.  If  therefore  tbe  part  of  the  cov- 
enant which  I  am  now  discussing,  which  Is  that  James 
Davies  is  to  retire  so  far  as  tbe  law  allows  frotn  tbe 
trade  or  business  in  all  its  branches,  is  to  be  inter- 
preted as  meaning  an  absolnte  covenant,  and  we  are 
asked  to  hold  that  the  law  will  allow  in  snob  a  oase 
such  a  covenant  to  be  made,  I  say  there  are  no  mate- 
rials here  to  which  we  could  attempt  to  apply  the 
modification  of  the  general  principle  which  Mr.  Warm- 
lngton asks  us  to  accept,  of  the  old  rule  of  the  oom- 
mon  law.  But  then  if  we  are  to  read  on  the  other  band 
this  branch  of  the  covenant  as  something  short  of  that 
if  it  only  means  that  the  covenant  in  restraint  of  trade 
is  not  to  be  unlimited,  but  that  the  limit  Is  to  be  found 
by  an  appeal  to  the  law,  then  it  seems  to  me  that  the 
obvious  answer  is  that  that  covenant  is  too  vagae  for  as 
to  deal  with.  I  think  myself  It  wota4  have  bepn  too 
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▼ague,  even  if  it  remained  in  the  nature  of  an  exeou- 
torj  contract  to  execute  a  deed  in  that  shape.  The 
parties  would  still  be  asking  the  law  to  do  for  them 
what  thej  had  not  made  Qp  their  minds  about  them- 
selves. In  fact  thej  would  be  askiiig  the  law  to  make 
a  contract  instead  of  making  a  contract  themselves. 
But  in  any  view  it  seems  to  me  that  this  covenant  is 
too  vague.  It  is  said  that  this  is  a  covenant  that  Da- 
vies  will  retire  so  far  as  the  law  allows,  and  that  we 
are  to  ask  the  law  what  is  to  be  the  restraint  imposed 
upon  the  generality  of  the  covenant.  The  law  is  ab- 
solutely incapable  of  answering  a  question  so  put.  It 
is  perfectly  true  that  in  many  contracts  where  you 
want  a  measure  to  be  applied  to  a  particular  subject- 
matter,  you  leave  the  measure  to  be  supplied  by  rea- 
son. There  is  many  a  contract,  for  example,  which 
instead  of  fixing  the  particular  time  for  pay- 
ment, provides  that  the  time  is  to  be  fixed  by  what  is 
reasonable  in  the  trade  or  in  the  business.  In  those 
cases  you  introduce  the  consideration  of  what  meas- 
ure reason  will  apply,  because  the  measure  which  rea- 
son will  apply  tends  toward  certainty,  and  therefore 
enables  you  to  make  up  for  the  absence  of  distinction 
on  the  part  of  the  contract  i>7  reference  to  a  standard 
which  the  parties  had  in  their  minds,  though  they  did 
not  express  it  on  paper,  viz.,  the  standard  of  reason. 
But  in  the  present  case,  what  we  are  iu  search  of  is 
some  definition  which  would  limit  what  otherwise 
is  a  pure  negative.  In  such  a  case  as  that  you  cannot 
invoke  reason  to  put  a  limit  upon  a  mere  negative. 
You  cannot  get  a  measure  out  of  it  at  all,  and  what- 
ever reason  says  about  it,  you  remain  still  In  want  of 
the  definition  which  is  necessary  to  make  the  cove- 
nant a  restricted  one.  The  most  obvious  proof  of  the 
truth  of  that  proposition  is  to  recall  to  one's  mind 
this,  that  supposing  the  law  will  aliow  certain  restric- 
tions, there  may  be  twenty  different  restrictions,  all 
of  which  might  serve  the  purpose  of  the  parties,  all  of 
which  would  be  absolutely  inconsistent  with  each 
other,  all  of  which  the  law  would  allow.  How  are  we 
to  know  which  of  those  particular  restrictions  the 
parties  intended  to  impose?  They  leave  it  absolutely 
uncertain,  and  for  the  best  of  all  reasons,  because 
they  had  not  made  up  their  own  minds.  Therefore  to 
ask  us  to  apply  reason  at  this  particular  point  is  to  ask 
us  tu  condescend  upon  some  one  of  the  twenty  possible 
alternatives,  although  the  parties  themselve  could  not 
make  up  their  minds  which  one  they  would  take.  A 
contract  to  do  nothing  that  is  unreasonable  contains 
in  itself  no  limitation,  becanse  there  may  be  a  hun- 
dred different  reasonable  causes,  all  of  which  are  in- 
consistent with  one  another.  The  law  of  England 
allows  a  man  to  contract  for  his  labor,  or  allows  him 
to  place  himself  in  the  service  of  a  master;  but  it  does 
not  allow  him  to  attach  to  bis  contract  of  service  any 
servile  incidents — any  elements  of  servitude  as  distin- 
guished from  service.  What  sort  of  position  would  a 
contracting  party  place  the  court  in  who  made  this 
sort  of  contract  for  himself,  *'I  will  undertake  to 
serve  yon  in  every  possible  way  which  the  law  does  not 
consider  repugnant  to  the  doctrine  that  servile  inci- 
dents are  not  to  be  imposed  upon  a  party."  That  is 
too  vag^e.  It  gives  you  no  sort  of  measure  of  service. 
In  the  same  way  contracts  in  restraint  of  marriage 
are  void  except  in  certain  specified  cases,  where  for 
instance,  a  definite  period  is  imposed  for  the  sake  of 
the  health  of  one  of  the  parties.  How  could  a  man 
contract  that  he  would  never  marry,  subject  always 
to  such  limitations  as  the  law  imposed?  It  would 
leave  the  contract  absolutely  vague.  You  would  not 
know  what  he  meant.  For  the  same  reason,  if  you 
read  this  contract  in  the  secondary  sense  as  an  attempt 
to  make  a  contract  in  partial  restraint  of  trade,  the 
answer  is,  we  do  not  know  what  the  parties  mean. 
On  that  ground  it  seems  to  me  that  that   part  of  the 


contract  caniiot  be  enforced.  Then  we  come,  lastly, 
to  the  third  bi*ancb  of  the  covenant,  that  James  Da- 
vies  is  **  not  to  trade,  act  or  deal  in  any  way  so  as  to 
either  directly  or  indirectly  affect '  '—whom  ?  Edward 
Davies  and  Edward  Albert  Davles.  I  doubt  myself  if 
that  contract  is  not  in  restraint  of  trade— if  it  is  not 
an  absolutely  unrestricted  covenant  in  restraint  of 
trade  in  one  view  put  upon  it;  and  if  so,  I  think  it  is 
bad,  for  the  same  reason,  as  I  said  before,  with  regard 
to  the  earlier  branch  of  the  covenant.  But  to  read  it 
in  a  less  offensive  or  less  rigid  way,  suppose  it  means, 
**  not  to  trade,  act  or  deal  in  any  way  so  as  to  affect 
Edward  Davles  and  the  plaintiff  Edward  Albert  Da- 
vies  in  their  business,"  it  is  a  covenant  that  seems  to 
me  to  be  personal  to  £.  Davies  and  E.  A.  Davies,  and 
cannot  be  assigned.  It  is  perfectly  true  that  there  is  a 
class  of  covenants  in  restraint  of  trade  which  would 
affect  established  businesses  which  can  be  assigned. 
For  instance,  a  covenant  not  to  carry  on  business  in 
a  particular  street,  or  in  a  particular  town,  may  pass 
by  assignment  to  the  assignee  of  the  business;  but  if 
the  contract,  in  its  nature  on  its  true  construction,  is 
a  personal  one,  then  it  cannot  be  assigned.  The  rule 
of  law  is  plain;  you  cannot  assign  the  benefit  of  cov- 
enants which  are  purely  personal.  I  think  this  is  a 
purely  personal  covenant,  and  it  cannot  therefore  be 
assigned,  and  cannot  be  enforced  by  the  present 
plaintiffs.  On  these  grounds,  it  seems  to  roe,  with  re- 
gret, that  one  must  differ  from  Kekewioh,  J.  As  I 
said  before,  as  far  as  I  am  concerned,  I  leave  undis- 
cussed and  unsettled  the  great  question  as  to  how  far 
modem  changes  in  commerce  affect  the  old  doctrine 
of  the  common  law. 

Fry,  L.  J.  In  this  case  we  are  called  upon  to  en- 
force, by  way  of  injunction,  and  by  assessment  of 
damages,  a  covenant  contained  in  an  executed  con- 
tract. We  have  not  before  us  an  agreement  which  is 
Intended  to  be  afterward  developed  into  a  deed,  but 
we  have  a  solemn  and  formal  deed  executed  between 
the  parties  which  contains  this  covenant.  We  are 
told,  and  I  have  no  doubt  with  perfect  truth,  that  the 
history  of  it  is  this:  That  the  formal  covenant  which 
we  have  to  construe  was  part  of  an  earlier  executory 
and  informal  contract,  and  that  the  parties  to  it,  not 
being  able  to  develop  that  contract  satisfactorily  be- 
tween themselves,  inserted  in  the  formal  instrument 
the  very  words  which  they  had  used  in  the  informal 
one.  That  does  not  enable  us  to  construe  the  cove- 
nant in  any  manner  other  than  as  a  formal  and  an 
executed  contract.  Now  the  covenant  consists  of 
three  parts.  It  is,  first,  that  James  Davies  is  to  retire 
wholly  and  absolutely  from  the  partnership;  with  re- 
gard to  that  no  question  arises.  Secondly,  James 
Davies  is  to  retire  (for  thus  I  read  it),  so  far  as  the  law 
allows,  from  the  trade  or  business  thereof  (that  is,  of 
the  partnership)  in  all  its  branches.  And  thirdly, 
James  Davies  is  not  to  trade,  actor  deal  in  any  way 
so  as  to  either  directly  or  indirectly  affect  Edward 
Davies  and  E.  A.  Davies.  I  deal  first  witlt  the  second 
branch  of  that  covenant — that  James  Davies  will,  so 
far  as  the  law  allows,  retire  from  the  trade  and  busi- 
ness of  the  partnership  in  all  its  branches.  I  think 
that  covenant  is  too  vague  to  be  enforced.  I  think 
the  object  of  the  contracting  parties  was  to  leave  the 
law  to  make  the  contract  l>etween  them.  I  think  that 
it  is  the  function  of  courts  of  law  to  interpret  con- 
tracts—to say  whether  a  contract  is  or  is  not  reason- 
able, to  say  whether  it  is  oris  not  void;  but  it  is  not 
the  duty  of  the  courts  to  make  contracts  between  par- 
ties. Whether  those  words  would  be  capable  of  de- 
velopment if  the  court  had  directed  an  instrument  to 
be  executed  to  carry  them  into  effect  is  a  point  upon 
which  I  need  not  express  any  decided  opinion.  I  en- 
tertain the  greatest  doubt  wheth^  the  court  could 
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possibly  be  called  upon  to  interpret  such  words.  The 
reasou  why  I  oome  to  the  oonoluslon  I  have  stated  is 
this :  That  whatever  else  may  be  in  doubt  about  oon- 
tracts  in  restraint  of  trade,  this  is  plaiu  and  undis- 
puted, that  no  contract  in  restraint  of  trade  which  is 
unreasonable,  which  is  larger  than  is  necessary  to  pro- 
tect the  interests  of  contracting  parties,  is  good.  Now 
it  appears  to  me  that  there  may  be  a  hundred  forms 
of  contract,  each  of  which  might  be  reasonable,  and 
might  therefore  be  good,  but  that  the  law  cannot  se- 
lect which  of  those  hundred  is  to  be  the  contract  be- 
tween the  parties.  Let  me  assume  for  one  moment 
(as  is  probably  the  case)  that  it  is  necessary  In  order  to 
make  this  contract  reasonable  that  there  should  be 
some  limit  in  space.  Is  Wales  to  be  left  out,  or  the 
eastern  counties,  or  the  southern  counties,  or  the 
northern  counties  7  No  human  being  can  tell.  That 
is  a  matter  which  ought  to  have  been  settled  between 
the  contracting  parties.  So  again  if  a  limit  of  time  be 
necessary  in  order  to  make  the  contract  reasonable, 
the  court  cannot  lay  down  what  length  of  time  is 
requisite.  When  the  parties  to  the  contract  hare  set- 
tled all  those  matters  between  themselves,  then  the 
court  can  attend  to  the  suggestions  of  those  who  say 
that  looking  at  all  the  particulars  of  the  contract,  the 
contract  is  oris  not  unreasonable.  I  repeat  that  the 
substance  of  this  document  seems  to  me  to  throw 
upon  the  court  the  making  of  the  contract  between 
the  parties.  For  that  reason  I  think  it  is  too  vague  to 
be  enforced.  I  have  come  to  the  conclusion  which  I 
have  stated  without  reference  to  the  larger  question, 
which  has  been  so  much  debated  in  the  course  of  this 
argument,  but  which,  in  my  judgment,  does  not  re- 
quire adjudication  from  us  on  the  present  occasion. 
Therefore  I  shall  not  express  any  decided  opinion 
upon  it.  T  think  however  that  it  is  not  unreasonable 
that  I  should  add  that  the  inclination  of  my  mind  is 
still  in  the  direction  in  which  it  was  when  I  decided 
the  case  of  RotissiUon  v.  Roussillon.  I  think  that 
the  law  with  regard  to  public  policy  is  one  of  a  very 
different  description  from  the  law  which  is  laid  down 
ill  absolute  terms  for  all  times.  It  would  be  strange, 
and  I  think  it  would  be  unreasonable,  if  a  contract 
which  might  now  be  for  the  public  benefit  were  held 
to  be  void,  because  in  the  reign  of  Henry  V  or  In  the 
reign  of  Elizabeth  that  contract  was  contrary  to  pub- 
lic policy.  It  is  impossible  to  look  at  the  history  of 
the  law,  and  not  to  see  that  contracts  which  at  one 
time  were  deemed— and  I  dare  say  justly  deemed— to 
be  contrary  to  public  policy,  at  another  time  are 
deemed  to  be  consistent  with  public  policy  and  for 
the  public  benefit.  A  forcible  illustration  of  that  fact 
is  furnished  by  the  very  case  which  is  the  foundation 
of  this  branch  of  the  law,  the  case  in  2  Hen.  5,  which 
excited  the  indignation  of  Hull,  J.,  in  a  manner  which 
has  made  his  nnme  immortal  in  the  books.  As  has 
been  pointed  out  by  Lord  St.  Leonards,  the  general 
principle  that  a  contract  in  restraint  of  trade  which 
is  unreasonable  is  void,  is  still  the  law,  but  the  par- 
ticular conclusion  at  which  the  judge  arrived— that 
that  particular  contract  was  against  public  policy— is 
entirely  at  variance  with  modern  decisions.  What 
Lord  St.  Leonards  said  in  Egerton  v.  Earl  Brotonlow 
was  this:  '* Angry  as  the  learned  judge  was  at  that  in- 
fraction of  the  law,  what  has  been  the  result  of  that 
very  rule  without  any  statute  intervening?  That  the 
common  law,  as  it  is  called,  has  adapted  itself  upon 
grounds  of  public  policy  to  a  totally  different  and  lim- 
ited rule  that  would  guide  us  at  this  day.  and  the  con- 
dition which  was  then  so  strongly  denounced  is  just 
as  good  a  condition  now  as  any  that  was  ever  inserted 
in  a  contract,  because  a  partial  restraint  created  in 
that  way  with  a  particular  object  is  now  perfectly 
legal.  Without  any  exclamation  of  the  judge,  and 
without  any  danger  of  prison,  any  subject  of  this 


realm  may  sue  upon  such  a  condition  as  Hull,  J.,  was 
so  very  indignant  at  in  that  particular  case."  The 
same  observation  applies  to  the  case  of  Miichel  v.  Rey- 
nolds with  more  or  less  force,  because  although  that 
case  is  certainly  perfectly  sound  as  regards  its  great 
principle,  viz.,  that  contracts  In  restraint  of  trade 
which  are  unnecessarily  large  are  void,  yet  there  can 
be  no  doubt  that  that  decision  has  been  more  or  lets 
affected  by  the  course  of  the  law  since.  In  that  case  it 
was  considered  that  the  adequacy  of  the  consideration 
was  a  matter  to  be  investigated  by  the  court.  The 
courts  have  since  repudiated  their  capacity  to  investi- 
gate that  point.  The  law  as  laid  down  in  that  case 
created  a  presumption  of  invalidity  as  against  the  con- 
tract. That  burden  of  proof  has  since  been  shifted  as 
soon  as  it  has  been  shown  that  the  contract  has  l>een 
entered  into  for  the  protection  of  the  interests  of  one 
of  the  contracting  parties,  and  therefore  I  repeat, 
although  that  case  in  its  broad  features  is  still  un- 
doubtedly the  law,  the  law  has  grown  since  that  case. 
I  may  be  wrong,  but  it  appears  to  me  that  the  ground 
on  which  in  that  case  it  was  said  that  the  condition 
must  be  i>artial  in  point  of  space  was  clearly  expressed 
by  the  learned  judge  wh^  he  said:  ''It  can  never  be 
useful  to  any  man  to  restrain  another  from  trading  in 
all  places,  though  it  may  be  to  restrain  him  from 
trading  in  some,  unless  he  intends  a  monopoly,  which 
is  a  crime."  The  judge  who  decided  that  case  seems 
therefore  to  have  thought  that  a  total  restraint  could 
never  be  necessary  for  the  protection  of  the  parties. 
If  he  was  wrong  in  that  assumption  it  would  be  a  mat- 
ter for  future  inquiry  how  far  the  limit  which  he  cre- 
ated or  imposed  on  that  ground  is  or  Is  not  binding 
on  the  courts  at  the  present  day.  I  should  not  *^ave 
made  these  observations  had  it  not  been  that  my 
learned  brethren  have  thought  it  desirable  to  express 
their  views  without  giving  any  decision  upon  this 
point.  [Cotton,  L.  J.  I  meant  to  decide  the  ques- 
tion.] I  desire  not  to  decide  it,  but  to  say  that  I  think 
the  inquiry  is  still  one  which  is  open  and  worthy  of 
great  consideration  whenever  it  shall  come  up  for  de- 
cision before  the  courts.  What  I  mean  to  indicate  is 
this,  that  I  am  not  convinced  that  there  is  any  other 
rule  of  limitation  except  that  the  contract  shall  not  be 
unreasonably  large.  If  it  be  more  than  reasonably 
large,  then  it  tends  to  a  monopoly  without  any  cor- 
responding good  to  the  parties.  If  on  the  other  hand 
it  is  not  larger  than  is  reasonable,  it  still  seems  to  me 
that  it  would  be  remarkable  that  something  else 
should  be  imposed  on  the  contract,  so  that  the  con- 
tract would  be  required  to  be  not  only  reasonable,  but 
something  more.  I  rather  incline  to  think  that  every 
reasonable  contract  ought  to  be  enforced.  Then  leav- 
ing those  observations,  which  after  all  are  only  by  the 
way  in  my  decision,  I  oome  to  the  last  branch  of  the 
contract,  which  is  that  James  Davies  is  not  to  trade,  act 
or  dc^l  in  any  way  so  as  to  either  directly  or  indirectly 
affect  Edward  Davies  and  E.  A.  Davies.  In  order  to 
construe  those  words  we  must  have  regard  to  the  posi- 
tion of  things  between  the  contracting  parties.  James 
Davies  was  a  son  by  the  first  marriage  of  Edward  Da- 
vies. Edward  Davies  was  carrying  on  the  business 
with  his  younger  son  Edward  Albert  Davies.  The  as- 
signment of  the  good-will  had  (as  was  pointed  out  by 
Mr.  Warmington)  an  implied  contract  for  quiet  en- 
joyment of  the  good-will.  We  have  therefore,  before 
we  arrive  at  this  covenant,  a  covenant  for  the  quiet 
enjoyment  of  the  good-will,  a  covenant  to  retire  from 
the  business,  a  covenant  to  retire  from  every  branch 
of  the  same  business  which  the  partnership  carried  on. 
Now  the  covenant  for  quiet  enjoyment  has  not  been 
sued  upon.  Therefore  we  have  not  to  consider  it  ex- 
cept for  the  purpose  of  construction,  but  I  am  bound 
to  give  to  this  last  covenant  some  real  meaning  in  ad- 
dition to  all  the  previous  oovenants./inthlnk  therefore 
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that  it  18  Bomething  more  thau  reliriug  from  the  busi- 
ness of  the  partnership  and  not  oarryiug  on  any. 
brauobes  of  the  same  business.  I  think,  that  popu- 
larly speaking,  it  means  this—that  as  long  as  the 
father  and  the  half-brother  are  connected  together, 
James  Davies  will  not  in  any  way  annoy  or  interfere 
with  them,  but  1  think  that  is  a  contract  not  relating 
to  business  only,  but  relating  to  the  two  Davieses  so 
long  as  they  have  any  common  interest.  I  think  it  is 
therefore  one  which  doeti  not  pass  with  the  business, 
and  which  cannot  be  broken  after  the  death  of  Ekl- 
ward  Davies.  But  further  than  that,  I  desire  to  say 
that  the  contract  appears  to  me  to  be  couched  in  such 
rague  terms  and  doubtful  words  that  I  think  it  can 
be  enforced  neither  at  law  nor  in  equity.  Mr.  Warm- 
ington,  who  undoubtedly  felt  the  difficulty  in  the  way, 
asked  us  to  separate  the  words  **  directly  *'  and  '*  indi- 
rectly," and  to  hold,  if  the  covenant  could  not  be  en- 
forced with  regard  to  conduct  having  an  indirect  ef- 
fect on  the  Davieses,  that  it  might  with  regard  to  a 
direct  effect.  But  that  construction  is  not  open  in 
this  case,  because  those  words,  *'  either  directly  or  in- 
directly "  are  only  an  amplification  or  explanation  of 
the  affirmative  words, '*  in  ftuy  way."  Therefore  we 
have  a  contract  not  to  trade  in  any  way  to  affect  the 
two  Davieses,  not  to  act  in  any  way  to  affect  them, 
and  not  to  deal  in  any  way  to  affect  them.  I  think 
that  no  such  vague  and  general  covenant  which  is  not, 
even  in  terms,  confined  to  affecting  them  injuriously 
could  be  enforced.  Fbr  these  reasons  I  am  unable  to 
concur  in  the  conclusion  arrived  at  by  Kekewich,  J., 
and  I  think  that  this  action  ought  to  have  been  dis- 
missed with  costs,  and  must  now  be  dismissed  with 
costs  here  and  in  the  court  below. 

Cotton,  L.  J.  ^s  Fry,  L.  J.,  misunderstood  me,  I 
think  I  had  better  state  (what  I  thought  I  had  done) 
that  my  first  ground  for  deciding  that  the  previous 
clause  of  this  covenant  is  bad,  is  that  it  is  in  restraint 
of  trade  generally,  which  in  my  opinion  the  law  holds 
to  be  bad.  The  law  does  not  allow  that,  i»nd  there- 
fore it  is  not  covered  by  that  expression,  **  so  far  as  the 
law  allows." 


CONSTITUTIONAL    LAW  —  DUE   PROCESS  — 
CONFINEM ENT  FOR  DRUNKENNESS. 

SUPBBME  COURT  OF  WISCONSIN,  FEB.  28, 1888. 

State  v.  Ryan. 

A  statute  providing  that  ''any  person  charged  *  *  * 
with  being  an  inebriate,  habitual  or  common  drunkard, 
shall  be  arrested  and  brought  before  a  judge  of  a  court  of 
record  for  trial;  *  ♦  *  and  If  convicted  ♦  •  ♦  6hall 
be  sentenced  to  confinement  in  J  any  inebriate  or  Insane 
asylum  in  this  State;  *  *  *  provided  that  some  rela- 
tive or  friend  *  *  «  shall  execute  a  bond  conditioned 
that  he  will  pay  for  the  support  of  such  inebriate  *  *  * 
durioghis  confinement,"  is  in  violation  of  the  Constitu- 
tion of  the  United  States,  amend,  art.  14,  ^  1,  which  de- 
clares that  no  State  shall  *' deprive  any  person  of  *  •  • 
liberty,  •  *  ♦  without  due  process  of  law,*'  '' deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws." 
RIGIKAL  proceeding  by  certiorari. 
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Atistinf  Bunkd  A  Auatiiif  for  relator. 

JenMnSt  Winkler  A  SmtUit  for  respondent. 

Cassodat,  J.  The  relator's  right  to  a  discharge  de- 
pends upon  the  validity  of  chapter  194,  Laws  1887,  un- 
der which  he  was  arrested,  tried,  convicted  and  sen- 
tenced to  confinement  for  the  period  of  two  years. 
This  act  is  certainly  anomalous.    It  is  entitled   ''An 


act  relating  to  inebriates  and  habitual  drunkards." 
The  language  of  the  act  however  leaves  it  somewhat 
doubtful  whether  it  should  be  regarded  as  penal  or 
paternal.  If  it  is  to  be  regarded  as  penal,  then  Its 
validity  would  seem  to  turn  upon  widely  different 
considerations  than  though  it  were  paternal ;  and  if  it 
is  to  be  regarded  as  paternal,  then  Its  validity  would 
seem  to  turn  upon  widely  different  considerations 
than  if  it  were  penal.  It  reads:  '*Auy  person  who 
shall  be  charged  upon  the  complaint  of  another  with 
being  an  inebriate,  habitual  or  common  drunkard, 
shall  be  arrested  and  brought  before  a  judge  of  a  court 
of  record  for  trial  in  the  same  manner  that  offenders 
may  be  arrested  and  brought  to  trial  before  a  justice 
of  the  peace ;  and  if  he  shall  be  convicted  of  being  an 
inebriate,  habitual  or  common  drunkard,  he  shall  be 
sentenced  to  imprisonment  or  confinement  in  any 
inebriate  or  insane  asylum  in  this  l^tate,  for  a  period 
not  exceeding  two  years,  nor  less  than  three  months : 
provided  however  that  before  such  sentence  some 
relative  or  friend  of  such  Inebriate,  habitual  or  com- 
mon drunkard  shall  execute  a  bond  in  the  sum  of 
$1,000,  with  sufficient  surety,  to  be  approved  by  such 
judge,  to  the  State  of  Wisconsin,  conditioned  that  he 
will  pay  for  the  support  and  treatment  of  such  Inebri- 
ate, habitual  or  common  drunkard  during  his  impris- 
onment and  confinement." 

1.  Is  it  penal?  and  if  so,  is  it  a  valid  enactment? 
The  words  ** charged,"  **  arrested,'*  *' for  trial,"  as 
** offenders,"  ** convicted"  and  *^ sentenced  to  im- 
prisonment or  confinement  "  **  for  a  period  "  to  be 
definitely  fixed,  would  seem  to  indicate  an  intention 
to  make  it  a  criminal  offense  to  be  *'  an  inebriate, 
habitual  or  common  drunkard,"  under  any  and  all 
circumstances.  The  police  powers  of  the  State  are 
certainly  not  only  sweeping  but  potential  when  legiti- 
mately exercised.  According  to  the  more  recent 
utterances  of  the  Supreme  Court  of  the  United  States, 
even  the  late  amendments  to  the  Federal  Constitution 
were  not ''  designed  to  interfere  with  the  power  of  the 
State,  sometimes  termed  its  police  power,  to  prescribe 
regulations  to  promote  the  health,  peace,  morals, 
education  and  good  order  of  the  people,  and  to  legis- 
late so  as  to  increase  the  industries  of  the  State,  de- 
velop its  resources  and  add  to  its  wealth  and  pros- 
perity." Barbier  v.  ConiwUy,  113  U.  S.  31,  per  Field, 
J.  This  language  was  expressly  sanctioned  by  Mr. 
Justice  Harlan,  speaking  for  the  court,  in  the  very  re- 
cent case  of  Mugler  v.  State,  123  U.  S.  068.  In  a  recent 
work  on  the  Limitations  of  Police  Power,  it  is  in  effect 
asserted  that  there  can  be  no  lawful  punishment  of 
mere  drunkenness,  so  long  as  it  is  concealed  in  strict 
privacy,  without  any  exposure  to  or  Interference  with 
the  public  or  any  individual.  Tied.  Llm.  Police  Power, 
302.  In  other  words,  that  strictly  private  and  con- 
cealed vice  of  the  individual  cannot  be  lawfully  made 
a  public  offense.  The  language  of  the  act  in  question 
would  certainly  admit  of  such  conviction  without 
such  exposure  of  publicity.  But  we  are  not  called 
upon  to  determine  whether  the  act  is  invalid  for  that 
reason,  unless  we  should  conclude  that  the  act  must 
be  regarded  as  a  penal  statute— a  question  which  will 
presently  be  determined.  If  to  be  **  an  inebriate, 
habitual  or  common  drunkard  "  was  intended  to  be 
made  a  criminal  offense  by  the  act,  then  it  should  have 
provided  for  or  recognized  the  right  of  a  **  public  trial 
by  an  Impartial  jury  of  the  county  or  district  wherein 
the  offense"  should  be  **  committed ;  which  county  or 
district "  should  *'  have  been  previously  ascertained 
by  law."  Section  7,  art.  1,  Const.  Wis.  The  right  to 
such  **  public  trial "  thus  secured  is  manifestly  a  trial 
by  jury  in  a  court  ol  law,  having  jurisdiction  by  vir- 
tue of  law.  The  fact  that  no  such  trial  is  given,  and 
no  such  jurisdiction  is  conferred  or  recognized  in  the 
act  in  question  constrains  us  to  belHve  that  it  never 
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was  desigued,  and  if  it  was,  that  it  caiiuot  be  regarded 
as  a  valid  penal  statute.  The  act  lu  substauoe  pro- 
vides that  any  persou  so  oharged  '*  shall  be  arrested 
and  brought  before  a  judge  of  a  court  of  record  for 
trial/'  aud  if  couvioted  and  the  requisite  bond  given, 
**he  shall  be  seuteuoed/'  etc.  We  understand  this  to 
mean  any  judge  of  any  court  of  record  in  the  State, 
even  at  chambers.  True  this  relator  was  so  brought 
before  the  **  judge  of  the  municipal  court  of  the  city 
and  county  of  Milwaukee,  being  a  court  of  record 
within  said  county.*'  This  is  recited  in  the  commit- 
ment. So  it  is  recited  therein  that  the  complaint  so 
charging  the  relator,  was  **  addressed  to  "  said  judge 
(naming  and  describing  him)  aud  that  "upon  said 
complaint,  the  said  '*  relator  **  was  arrested  and 
brought  before  the  said  *'  judge  (again  naming  and  de- 
scribing him)  '*  for  trial,*'  aud  that  *'a  trial  of  such 
charge  "  was  *'  duly  had  before  the  said  judge  and  a 
juiy,  as  demanded  by  the  said"  relator;  and  that 
**  upon  such  trial  the  said  '*  relator  '*  was  oouvicted  of 
being  an  inebriate,  habitual  and  common  drunkard;'* 
and  that  upon  the  bond  being  given,  **  the  said  **  judge 
(again  naming  and  describing  him)  '*did,  upon  such 
conviction,  *  *  *  sentence  the  said  **  relator  **to 
confinement  *  *  *  for  the  period  of  two  years,'* 
etc.  There  is  nothing  in  the  commitment  from  which 
it  can  be  inferred  that  such  municipal  court  took  or 
assumed  to  take  jurisdiction  of  the  matter  so  charged, 
nor  that  such  trial  was  in  or  by  said  court.  On  the 
contrary  it  appears  throughout  the  commitment  that 
the  judge  of  said  municipal  court  acted  as  such  judge 
aud  only  by  reason  of  the  authority  supposed  to  be 
given  to  him  as  "  a  judge  of  a  court  of  record  **  by  vir- 
tue of  said  act.  The  same  language  applies  with  equal 
force  to  a  judge  of  a  County  Court  or  a  Circuit  Court, 
or  even  of  this  court.  And  yet  we  apprehend  that  no 
one  would  claim  that  the  Legislature  had  power  to 
authorize  a  member  of  this  court  to  take  original 
jurisdiction  in  the  trial  of  a  criminal  offense.  Nor 
could  the  Legislature  lawfully  authorize  the  trial  of 
such  criminal  offense  before  and  by  a  judge  at  cham- 
bers. And  yet  the  act  gave  to  the  judge  of  the  mu- 
nicipal court,  sitting  merely  as  '*  a  judge  of  a  court  of 
record,"  no  other  or  greater  powers  than  are  therein 
given  to  any  judge  of  any  other  court  of  record,  and 
hence,  at  most,  not  exceeding  such  powers  as  may  be 
lawfully  exercised  by  any  judge  of  a  court  of  record 
at  chambers.  If  the  Legislature  could  lawfully  au- 
thorize the  trial  of  criminal  offenses  by  and  before 
such  judge  at  chambers,  then  it  could  effectually  leave 
the  person  so  charged  and  convicted  without  any 
remedy  by  writ  of  error,  which  is  only  authorized  to 
review  final  judgments  in  actions  triable  by  jury  as  a 
matter  of  right.  Crocker  v.  State,  60  Wis.  653.  But 
the  Constitution  provides  that  in  such  actions  '*  writs 
of  error  shall  never  be  prohibited  by  law."  Id.;  sec- 
tion 21,  art.  1,  Const.  Wis.  We  must  therefore  con- 
clude that  the  act  was  not  designed  to  be  a  penal  stat- 
ute, and  that  if  it  is  one  in  fact,  it  must  to  that  extent 
be  regarded  as  inoperative. 

2.  Is  the  act  in  question  paternal ;  aud  if  so,  is  It  a 
valid  enactment?  Upon  the  argument  it  seemed  to 
be  conceded  on  both  sides  that  the  act  was  designed 
wholly  for  the  benefit  and  good  of  such  unfortunate 
persons  as  might  be  liable  to  such  charge.  In  fact  the 
learned  counsel  in  behalf  of  such  detention  likened 
the  act  to  the  early  statute  of  New  York,  which  gave 
to  the  Court  of  Chancery  custody  and  control  of  the 
person  as  well  as  the  estate  of  an  habitual  drunkard.  In 
re  Lynchf  5  Paige,  120.  It  was  there  said  that  such  pow- 
ers of  the  Court  of  Chancery  were  by  such  statute  '*put 
precisely  upon  the  same  ground  as  its  powers  over  the 
persons  and  estates  of  idiots  and  lunatics."  Id.  In 
that  case  the  person  in  custody  had  been  "found  to  be 
incapable  of  conducting  bis  own  affairs  by  reason  of 


habitual  drunkenness.**  The  chancellor  said  :  *'  When- 
ever the  court  is  satisfied  she  has  so  far  reformed  that 
there  is  no  danger  of  a  relapse,  the  committee  will  be 
discharged  and  her  estate  will  be  restored  to  her.**  It 
was  thereupon  ordered  in  conformity  to  the  "decis- 
ion, subject  however  to  be  modified  by  the  vice-chan- 
cellor from  time  to  time,*'  as  he  might  judge  expedi- 
ent, etc.  Our  general  statute  provides  in  effect  that 
**  when  any  persou,  by  excessive  arinklng,  shall  be  un- 
able to  attend  to  business,  or  shall  be  lost  to  self-con- 
trol, and  shall  thereby  greatly  endanger  his  health,  life 
or  property,  or  shall  be  an  unsafe  person  to  remain  at 
large,  or  shall  by  gaming,  idleness  or  debauchery  of 
any  kind  so  spend,  waste  or  lessen  his  estate  as  to  en- 
danger his  own  or  his  family's  support,  or  expose  the 
town  to  charge  or  expense  for  such  support,**  and  the 
proper  verified  petition  setting  forth  the  facts  and 
circumstances  of  the  case  be  presented  to  and  filed 
with  the  County  Court;  and  If  after  due  notice  and 
"  a  full  hearing,  it  shall  appear  to  the  court  proper 
under  this  section,  such  court  shall  appoint  a  guardian 
of  his  persou  and  estate  with  the  powers  and  duties 
hereinafter  specified.  The  County  Court  shall  have 
power  to  authorize  or  direct  the  guardian  of  any  such 
persou  named  in  this  section  to  commit  such  person 
to  any  Inebriate  asylum  ♦  ♦  ♦  for  a  term  not  ex- 
ceeding two  years.  Such  person  may  be  discharged 
at  any  time  by  order  of  the  same  court.'*  Section  SSttS, 
Rev.  Stat.  A  similar  statute  Is  In  force  lu  the  city  of 
New  York,  providing  also  for  such  discharge  when- 
ever the  cause  for  such  detention  is  removed.  Knapp'a 
Law  relating  to  the  P.  I.  I.  k  Habitual  Drunkards, 
pp.  100-102.  These  statutes  all  go  upon  the  theory  of 
personal  disability  or  want  of  self-control,  which  ex- 
poses the  victim  or  others  to  danger  or  his  estate  to 
loss.  These  conditions  create  the  necessity  of  inter- 
vention by  the  State  through  its  authorized  agency,  as 
the  needed  physician— the  Good  Samaritan — the  tem- 
porary guardian.  The  purpose  of  such  guardianship 
is  humane,  beneficent  aud  paternal,  but  the  lawful 
right  to  its  continuance  is  limited  to  the  period  of 
such  disability  or  want  of  self-control.  Since  the  only 
right  of  such  confinement  springs  from  the  necessities 
resulting  from  such  conditions,  the  removal  of  the 
conditions,  and  hence  the  necessities,  when  judiciaUy 
ascertained,  terminates  the  right.  Tied.  Llm.  Police 
Powers,  lU,  116,  $  46,  aud  cases  there  cited.  But  the 
act  in  question  goes  upon  an  entirely  different  theory. 
According  to  it  **  any  person  *  *  *  being  an  in- 
ebriate, habitual  or  common  drunkard  **  may  be  con- 
victed thereof,  and  if  *'  some  relative  or  friend  **  gives 
the  requisite  bond,  he  must  **  be  sentenced  to  impris- 
onment or  confinement"  for  a  period  to  be  definitely 
fixed  by  the  judge  within  certain  limits.  Such  con- 
viction is  not  made  dependent  upon  his  inability  to 
attend  to  business,  nor  to  any  want  of  self-control, 
nor  upon  his  being  dangerous  to  himself  or  others,  bat 
solely  upon  his  **  being  an  inebriate,  habitual  or  com- 
mon drunkard."  Just  what  would  make  a  persou 
such  is  not  very  clearly  defined.  Manifestly  it  was  in- 
tended that  the  drunkenness  should  be  repeated  to 
the  extent  of  becoming  habitual,  but  just  how  fre- 
quently it  should  occur,  or  the  extent  of  the  delirium 
or  stupefaction  Is  left  as  a  matter  of  fact  to  be  de- 
termined by  those  who  might  differ  widely  in  regard 
to  it.  Such  habit  might  exist,  aud  yet  the  victim  be 
kind  and  generous-hearted,  fully  capable  of  attending; 
to  hid  business,  gradually  increasing  his  estate,  ten- 
derly providing  for  the  wants  of  any  dependent  upou 
.him  and  without  at  all  endangering  the  personal 
safety  of  himself  or  others.  Such  may  be  the  condi- 
tion of  this  relator  for  aught  that  appears  in  this 
record.  True  his  condition  may  be  so  deplorable  as 
to  require  confinement  under  the  general  statute  men- 
tioned or  even  such  as  to  properljf^^ll  for  punish- 
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meut.  But  as  we  have  seen,  suoh  is  not  the  purpose 
of  the  act  la  question.  The  relator  has  never  been 
convicted  of  any  penal  offense  known  to  the  law,  even 
before  a  judge  at  chambers,  much  less  in  any  court  of 
law.  The  purpose  of  the  act  is  not  to  guard  merely 
during  disability  or  want  of  self-control,  or  danger  of 
personal  safety,  but  to  imprison  for  a  fixed  period, 
without  the  commission  of  any  penal  offense  or  any 
trial  in  a  court  of  law,  merely  by  reason  of  the  exist- 
ence of  the  condition  named,  and  to  satisfy  the  act 
and  the  *' relative  or  friend"  who  kindly  furnishes 
the  requisite  bond.  Besides  the  act  contemplates  no 
restoration— no  possibility  of  reformation  within  the 
time  thus  arbitrarily  fixed.  Not  having  been  con- 
victed of  any  offense  known  to  the  law,  it  would  seem 
that  he  is  beyond  the  reach  of  executive  clemency. 
Section  6,  art.  5,  Const.  Wis.  From  what  has  been 
said  it  appears  that  the  relator  stands  before  the  court 
innocent  of  any  offense  known  to  the  law  and  yet 
' committed  ** to  imprisonment  or  confinement"  for 
the  period  of  two  years,  upon  a  commitment  issued 
by  a  judge  at  chambers  and  without  any  authorized 
process  from  any  court  of  law.  If  the  Legislature  may 
thus  authorize  imprisonment  for  two  years  without 
the  commission  of  any  offense  made  punishable  by 
law,  then  it  may  do  so  for  ten  or  twenty  years.  It  is 
the  question  of  power  merely  with  which  we  are  con- 
cerned. While  the  State  should  take  compassionate 
charge  of  any  who  are  dangerous  to  themselves  or 
others,  it  is  equally  bound  to  protect  the  personal 
rights  and  liberties  of  every  harmless  and  law-abiding 
citizen  capable  of  taking  care  of  himself,  his  family 
and  his  property,  however  weak  and  unfortunate  he 
may  be  in  other  respects.  So  sacred  are  certain  rights 
of  the  citizen  that  they  are  especially  guarded  by  our 
National  Constitution ;  which  among  other  things  de- 
clares that ''  no  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State  de- 
prive any  person  of  life,  liberty  or  property  without 
due  process  of  law ;  nor  deny  to  any  person  within  Its 
jurisdiction  the  equal  protection  of  the  laws."  Sec- 
tion 1,  art.  14,  amend.  Const.  U.  S.  In  Mugler  v. 
KaiiaaSn  supra,  it  is  said  by  the  court:  *'  Undoubtedly 
the  State,  when  providing  by  legislation  for  the  pro- 
tection of  the  public  health,  the  public  morals  or  the 
public  safety  is  subject  to  the  paramount  authority  of 
the  Constitution  of  the  United  States,  and  may  not 
violate  rights  secured  or  guaranteed  by  that  instru- 
ment, or  interfere  with  the  execution  of  the  powers 
confided  to  the  general  government."  As  indicated, 
the  act  in  question  does  not  proceed  upon  the  theory 
of  protecting  the  public  health,  nor  the  public  morals, 
nor  the  public  safety,  nor  the  personal  safety  of  the 
victim,  nor  as  a  punishment  for  crime.  On  the  con- 
trary it  proceeds  upon  the  sole  theory  that  the  victim 
may  be  arrested,  brought  before  a  judge  of  a  court  of 
record  at  chambers,  and  if  found  by  him  to  be  an  **  in- 
ebriate, habitual  or  common  drunkard,"  he  may,  with- 
out the  existence  of  any  other  fact  or  condition,  and 
without  any  trial  in  any  court  of  law,  Imprison  him 
for  two  years  without  any  provision  for  his  re- 
lease. 

We  are  forced  to  the  conclusion  that  the  relator  has 
been  deprived  of  his  liberty  without  due  process  of 
law,  and  denied  the  equal  protection  of  the  law.  Yick 
Wo  V.  Hopkins,  118  U.  8. 866;  6  Sup.  Ct.  Rep.  1064;  In 
re  Ah  Jow,  29  Fed.  Rep.  181 ;  In  re  Jacobs,  98  N.  Y.  98 ; 
SUUe  V.  Ray,  63  N.  H.  406;  82  Alb.  Law.  J.  349;  Fraeee's 
case  (Mich.),  80  N.  W.  Rep.  72.  Under  our  Constitu- 
tion the  relator  was  '*  entitled  to  a  certain  remedy  in 
the  law  "  for  such  injury  and  wrong.  Section  9,  art. 
1.  This  entitled  him  to  a  discharge.  The  order  of  the 
court  commissioner  Is  reversed. 
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ASSIONMENT— OF  GLA.IM    AGAINST    STATE  FOR  DAM- 

AOB8— RIGHTS  OF  PARTIES.— Defendant  owned  one- 
twentieth  and  plaintiff's  assignors  eight- twentieths  of 
certain  mill  property,  the  water-power  of  which  had 
been  damaged  by  the  State.  Plaintifi's  assignors 
transferred  their  claim  for  damages  to  defendant,  and 
were  to  get  eight-twentieths  of  the  net  proceeds  when 
the  damages  were  recovered  from  the  State.  Held^ 
that  the  transfer  was  a  sale  for  a  contingent  consider- 
ation to  be  paid  in  the  future,  and  as  soon  as  defend- 
ant recovered  from  the  State  he  became  liable  to 
plaintiff  for  eight-twentieths  of  the  amount,  less  eight- 
twentieths  of  the  expense,  and  plaintiff's  right  to  re- 
cover could  not  be  defeated  on  the  ground  that  the 
State  appraisers  had  no  jurisdiction  to  make  an  award 
for  the  eight-twentieths  assigned,  since,  having  juris- 
diction of  the  claim  presented  by  defendant,  if  the 
appraisers  made  an  excessive  award  the  error  could  be 
corrected  only  on  appeal.  April  10,  1888.  Sweet  v. 
Merry,    Opinion  by  Finch,  J. 

Carriers— OF  passengers— injury  to  passenger 
—PRESUMPTION  OF  NEGLIGENCE.- Where  plaintiff, 
riding  on  defendant's  railroad  train,  sat  with  his  arm 
resting  on  the  window-sill,  but  not  extending  without, 
and  some  part  of  a  passing  freight  train  struck  and 
seriously  injured  the  arm,  a  presumption  of  want  of 
proper  care  on  the  part  of  the  railroad  company  arises, 
and  the  company  failing  to  explain  on  suit  brought 
against  them,  a  judgment  for  plaintiff  will  be  aflSrmed. 
April  10, 1888.  Breen  v.  New  York  Cent  &  H.  R,  R. 
Co.  Opinion  by  Danforth,  J.  [See  note,  60  Am.  Rep. 
589.— Ed.] 

Contract —ALTERATION  and  modification  —  ef- 
fect —  covenants  —  running  with  the  land.— (1) 
Where  there  is  evidence  that  a  contract  of  sale,  em- 
bodying a  statement  of  the  terms  of  a  lease,  had  been 
abandoned,  and  an  entirely  different  statement  of  suoh 
terms  passed  between  the  parties  before  the  making 
of  a  new  contract  of  sale  and  the  execution  of  a  deed, 
it  is  not  error  for  the  referee  to  refuse  to  find  as  a 
matter  of  law  that  the  statement  in  the  first  contract 
was  binding  on  such  parties  or  their  privies.  (2)  A 
covenant  in  a  deed  that  the  grantee  would  perform  all 
the  conditions  of  a  certain  lease  already  on  the  prop- 
erty and  indemnify  the  grantor  against  the  same  will 
inure  to  the  benefit  of  an  assignee  of  such  grantor. 
See  Lawrence  v.  Fox,  20  N.  Y.  288;  Pardee  v.  Treat, 
82  id.  385;  Bowen  v.  Beck,  94  id.  86;  Schley  v.  Fryer, 
100  id.  71.  March  20,  1888.  Halleiibeck  v.  Kindred. 
Opinion  by  Peckham,  J.,  Danforth,  J.,  not  voting. 

Criminal  law  —  trespass  —  entry  under  claim 
of  right  — advice  of  counsel.— (1)  The  Penal 
Code  of  New  York,  $  467,  providing  that  a 
person  who  intrudes  upon  any  lot  within  the 
bounds  of  a  city  or  village,  without  authority 
from  the  owner  thereof,  or  occupies  any  struc- 
ture thereon  without  lawful  authority,  is  guilty 
of  a  misdemeanor,  does  not  include  entries  upon  suoh 
premises  by  persons  under  a  bona  fide  claim  of  right. 
The  statute,  construed  in  view  of  the  pre-existing  law, 
was  primarily  intended  to  define  what  was  previously 
known  in  the  criminal  law  as  a  criminal  trespass,  as 
distinguished  from  a  mere  civil  trespass.  It  may  in- 
clude some  oases  not  before  criminal,  but  this  we 
need  not  consider.  But  to  constitute  a  trespass  on 
land  an  indictable  offense,  the  distinguishing  feature 
is  an  unlawful  and  criminal  intent.  It  is  the  criminal 
mind  and  purpose  going  with  the  act  which  dis- 
tinguishes a  criminal  trespass  from  a  mere  civil  in- 
jury. 1  Hale  Proc.  Crim.  509.  It  is  not  necessary  to 
constitute  the  crime  that  the   defendant   does   not 
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know  that  the  statute  prohibits  his  act.  It  is  suffi- 
cient if  he  does  the  act  prohibited,  when  the  statute 
makes  the  mere  act  itself  unlawful.  But  where  a  par- 
ticular intent  is  an  ingredient  of  the  crime,  the  mere 
doing  of  the  prohibited  act  does  not  constitute  the 
crime  unless  accompanied  with  unlawful  intent.  The 
cases  of  larceny,  receiving  stolen  goods  or  passing 
counterfeit  money  are  illustrations.  The  same  act 
may  in  one  case  be  larceny  or  forgery,  or  a  guilty  re- 
ceiving of  stolen  property,  and  in  another  wholly  in- 
nocent— depending  on  the  intent.  Section  467  of  the 
Penal  Code,  defining  the  offense  of  intrusion  on  lauds, 
does  not  it  is  true  in  terms  make  the  intent  a  material 
element  of  the  offense.  But  it  cannot  be  supposed 
that  the  Legislature  intended  to  subject  a  person  to 
criminal  punishment,  as  when  for  example  there 
being  a  dispute  between  neighbors  as  to  the  line  be- 
tween them,  one  moves  his  fence  on  to  his  neighbor's 
land,  under  a  bona  fide  though  mistaken  belief  that  he 
was  placing  it  on  the  true  line;  or  where  a  lot-owner 
in  a  city  or  village,  in  erecting  a  building,  encroaches 
innocently,  although  without  authority,  upon  the 
street.  Yet  both  of  these  cases  are  within  the  letter 
of  the  statute;  but  manifestly  they  are  not  within  the 
statute,  because  looking  at  the  reason  of  the  thing— 
the  ineffaceable  distinction  between  innocence  and 
crime  and  the  antecedent  law— the  existence  of  a 
criminal  intent  as  a  necessary  constituent  of  the 
offense  must  be  implied.  (2)  When  a  party  without 
authority  enters  into  possession  of  a  city  lot,  under 
an  alleged  contract  of  purchase  which  gave  him  no 
right  to  possession,  and  without  having  performed  or 
offered  to  perform  the  contract  on  his  part,  it  is  not 
error  to  exclude  evidence  of  the  advice  of  counsel  to 
show  that  he  entered  upon  the  premises  under  a  bona 
fide  claim  of  right.  There  was  no  colorable  ground  for 
any  claim  on  the  part  of  the  defendant  that  he  had  any 
right  or  authority  to  enter  upon  the  premises,  arising 
out  of  the  facts  existing  at  the  time.  The  facts  were 
fully  known  to  the  defendant.  Upon  these  facts  there 
was  no  doubtful  question  of  law,  nor  was  the  true 
conclusion  to  be  drawn  from  the  facts  beyond  the 
comprehension  of  any  person  of  ordinary  intelligence. 
Whatever  advice  may  have  been  sought  or  accepted, 
there  was  a  willful  closing  of  the  eyes  to  the  truth  if 
the  defendant  assumed  to  act  upon  advice  that  be  was 
entitled  to  possession.  It  may  have  been  supposed 
that  the  defendant  would  gain  an  advantage  in  the 
pending  litigation  if  he  could  get  into  possession  of  the 
premises ;  but  it  is  impossible  that  he  could  have  be- 
lieved that  he  was  of  right  entitled  to  the  possession. 
It  is  unnecessary  to  consider  whether  the  advice  of 
counsel,  if  honestly  given,  that  the  defendant  was  en- 
titled to  possession  of  the  land,  if  accepted  and  acted 
upon  in  good  faith,  would  constitute  a  defense.  The 
circumstances  do  not  permit  this  assumption  in  this 
respect.  April  10, 1888.  People  ▼.  Stevens.  Opinion 
by  Andrews,  J. 

BRIBERY — New  York  Penal  Code  —  con- 
solidation ACT  —  CONfirriTUTIONAL  LAW  —  JDRT 
—  EXAMINATION  ON  VOIR  DIRE  —  BVIBENCB  —  AC- 
COMPLICES —  CORROBORATION  —  WITNESS  —  COMPE- 
TENCY—CONrESSED  PERJURER.— (1)  The  Penal  Code 
of  New  York,  9  72,  defining  the  crime  of  bribery,  and 
prescribing  the  punishment  therefor,  repealed  a  sec- 
tion of  a  city  charter,  so  far  as  the  latter  was  in  con- 
flict therewith.  Subsequently  the  repealed  section 
was  re-enacted  as  part  of  the  consolidation  act,  whose 
object  was  to  consolidate  the  local  laws  of  New  York 
city,  and  which  elsewhere  provided  that  for  the  pur- 
pose of  determining  the  effect  of  the  two  acts,  the 
Penal  Code  should  be  deemed  the  later  enactment. 
Held,  that  this  provision  was  not  unconstitutional,  as 
not  within  the  purview  of  the  act,  and  that  bribery 
committed  by  a  member  of  the  common  oounoU  of 


New  York  city  was  punishable  under  section  T2  of  the 
Penal  Code.  People  v.  Jaehne,  103  N.  Y.  182.  (2)  Un- 
der the  Code  of  Criminal  Procedure,  §  376,  defining, 
as  a  ground  for  challenging  a  juror,  the  existence  of  a 
state  of  mind  on  his  part  which  satisfies  the  court  thai 
he  cannot  try  the  issue  without  prejudice  to  the  party 
challenging,  it  is  not  error  to  permit  the  proseoacor, 
after  stating  to  jurors  that  certain  persons  had  tamed 
State's  evidence,  and  it  was  supposed  would  testify 
that  they  were  engaged  with  defendant  in  the  traua- 
action  for  which  he  was  indicted,  to  ask  the  jurors  if 
they  were  so  prejudiced  ag^atnst  such  persons  as  to 
prevent  them  from  giving  their  testimony  its  lawful 
weight,  especially  when  defendant  accepted  sooh 
jurors.  (3)  After  a  witness  had  testified,  without  ob- 
jection, that  he  had  settled  a  certain  suit  with  the 
plaintiff  or  his  attorney,  the  question,  **•  With  whom 
personally  did  you  negotiate  the  settlement?"  is  not 
objectionable.  (4)  Evidence  as  to  acts  and  proceed- 
ings of  the  board  of  aldermen,  in  which  defendant  • 
participated  subsequent  to  the  offense  chaiiged  In  the 
indictment,  which  tend  to  confirm  that  charge,  is  ad- 
missible. (5;  On  the  trial  of  an  alderman  for  bribery, 
where  defendant  has  stated  his  reasons  for  voting  to 
grant  a  certain  franchise,  a  question  as  to  his  reasons 
for  voting  against  a  rescission  of  the  grant  was  prop- 
erly overruled.  (6)  Under  the  Code  of  Criminal  Pro- 
cedure, S  309,  providing  that  **  a  conviction  cannot  be 
had  upon  the  testimony  of  an  accomplice  unless  he  be 
corroborated  by  such  other  evidence  as  tends  to  con- 
nect defendant  with  the  commission  of  the  crime,'* 
where  on  the  trial  of  an  alderman  for  bribery,  in  addi- 
tion to  the  testimony  of  two  accomplices,  there  is  evi- 
dence of  the  proceedings  of  the  board  of  aldermen,  in 
which  defendant  participated,  which  tends  to  prove 
that  bribery  was  there  committed,  there  is  sufficient 
other  evidence  to  warrant  a  conviction.  (7)  Under  the 
Penal  Code  of  New  York,  %  714,  providing  that  no  con- 
viction for  crime  disqualifies  a  witness,  one  who  cod- 
f esses  that  he  has  previously  committed  perjury  In  re- 
gard to  the  same  things  about  which  he  testifies,  is  not 
thereby  rendered  incompetent.  April  10,  1888.  Peo- 
ple V.  O^NeiU. ,  Opinion  by  Andrews,  J. 

Evidence— DEPOSITIONS— EXAMINATION  opadvkr- 
SARY—EXTBNT.— Under  the  Code  of  Civil  Procedure  of 
New  York,  $$  870,  872,  873,  providing  for  taking  depo- 
sitions to  be  osed  in  the  State,  a  {party  litigant  may, 
in  the  discretion  of  the  court  before  whom  the  appli- 
cation is  made,  have  a  general  examination  of  his  ad- 
versary, as  a  witness  in  the  cause,  as  well  before  as  at 
the  trial,  the  examination  not  being  confined  to  an 
affirmative  cause  of  action,  or  the  affirmative  defense 
set  forth  by  the  applicant,  and  an  order  granting  an 
application,  which  is  so  limited  because  the  court  was 
of  the  opinion  that  it  had  no  power  to  do  otherwise, 
will  be  reversed  and  remitted  for  further  considera- 
tion. April  10, 1888.  Herbage  v.  City  of  UUoa.  Opin- 
ion by  Danforth,  J. 

Parent  and  child  —  injuries  to  child — action 

BY  PARENT  —  TUTUBB  MEDICAL  SERVICES.— In  ttU  ac- 
tion for  loss  of  services  resulting  from  iojmries  in- 
flicted on  a  minor  child,  a  parent  cannot  recover  for 
prospective  medical  and  surgical  services.  It  aeems 
to  be  the  doctrine  of  the  law  of  England  that  tlie  right 
of  a  parent  to  maintain  an  action  for  an  injury  to  his 
minor  child,  from  the  tortious  act  of  a  third  person, 
is  founded  exclusively  upon  the  loss  of  service,  and 
that  the  parent  has  no  remedy  even  for  expensea  in- 
curred, unless  the  child  is  old  enough  to  be  capable  of 
rendering  some  act  of  service,  and  the  relation  of 
master  and  servant,  express  or  implied,  exists  between 
them.  Grinnell  v.  Wells,  7  Man.  ft  Q.  1041;  2  Add. 
Torts,  §  902.  But  when  the  action  is  maintainable  on 
the  ground  of  loss  of  service,  then  both  by  the  law  of 
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England  aod  of  this  eoantry,  the  parent  maj  olaim  Id- 
demoity,  not  only  for  the  aetoal  lots  of  servioe  to  the 
time  of  the  trial,  but  also  for  any  loss  of  service  dur- 
ing the  child's  minority,  which  in  the  judgment  of 
the  jury,  and  according  to  the  evidence,  will  be  sus- 
tained in  the  future,  and  for  expenses  necessarily  in- 
curred by  the  parent  in  the  cure  and  care  of  the  child 
in  consequence  of  the  injury.  Cowden  ▼.  Wright,  24 
Wend.  429;  Drew  v.  Railroad,  28  N.  Y.  49;  Dixon  v. 
Bell,  1  8tarkie,287;  SchoulerDom.  Rel.d51.  The  Eng- 
lish rule  which  denies  to  the  parent  any  remedy  for 
medical  or  other  expenses  incurred  in  consequence  of 
the  Injury  to  the  child,  except  as  incident  to  the  loss 
of  service,  ignores  the  paternal  relation  and  obliga- 
tion as  an  independent  ground  of  recovery,  although  it 
may  be  manifest  that  the  parent  had  sustained  a  pecu- 
niary loss  as  the  proximate  result  of  the  wrong.  The 
court  of  Massachusetts,  in  the  case  of  Dennis  v.  Clark, 
2  Cusb,  347,  held  a  more  liberal,  and  as  it  seems  to  us. 
a  more  reasonable  and  equitable  doctrine,  and  decided 
that  when  an  infant,  residing  with  his  father,  receives 
an  Injury  such  as  would  give  the  child  a  right  of  ac- 
tion, the  father  who  is  put  to  necessary  expense  in  the 
care  and  cure  of  the  child,  may  maintain  an  action  for 
Indemnity,  although  the  child  was,  by  reason  of  his 
tender  age,  incapable  of  rendering  any  service.  This 
doctrine  casts  upon  the  wrong-doer  responsibility  for 
a  pecuniary  loss  flowing  from  his  wrongful  act,  actu- 
ally sustained  by  the  parent  In  the  discharge  of  his 
parental  obligation  to  care  for  and  maintain  bis  Infant 
children.  But  the  jury  were  permitted  to  Include,  as 
a  part  of  the  damages  In  the  action,  the  value  of  con- 
tingent and  prospective  surgical  services.  The  right 
of  the  parent,  in  an  action  for  loss  of  service  of  a  child 
disabled  by  a  tortious  Injury,  to  recover  for  prospec- 
tive loss  of  service  during  the  child's  minority,  Is  well 
settled.  These  damages  are  however  of  necessity  to  a 
great  extent  speculative  or  conjectural.  There  are 
many  contingencies  which  may  deprive  the  parent  of 
the  services  of  a  child  and  even  make  the  child  a  pecu- 
niary burden  to  the  parent,  although  the  particular 
Injury  had  not  happened.  The  child  may  die  from 
disease  or  other  accident,  or  the  parent  may  die.  The 
prospective  damages  for  loss  of  service,  recoverable  In 
such  a  case  as  this,  may  never  in  fact  be  sustained. 
But  as  only  one  action  can  be  maintained  against  a 
wrong-doer  for  a  single  wrong,  the  law  from  necessity 
permits  consequences  not  yet  fully  ascertained,  but 
which  are  reasonably  certain  to  happen,  to  be  antici- 
pated, and  a  jury  is  allowed  to  estimate  the  damages 
for  future  loss  of  service  in  the  light  of  experience 
and  of  such  evidence  as  can  be  given.  The  damages 
allowed  In  this  case  for  prospective  surgical  expenses 
have  still  another  element  of  uncertainty.  If  re- 
coverable by  the  parent,  it  must  be  upon  the  ground 
of  the  parent's  obligation  to  maintain  the  child.  But 
not  only  may  the  parent  die  or  the  child  die,  thereby 
rendering  the  surgical  expenses  unnecessary,  but  the 
parent  may  become  wholly  unable  to  pay  for  the  ser- 
vices If  required,  or  the  child  may  be  treated  In  a  hos- 
pital or  at  public  expense,  as  was  In  fact  the  case  in 
this  instance,  when  the  child's  leg  was  amputated. 
There  is  adequate  reason  for  permitting  the  parent  to 
'  recover  medical  or  other  expenses  actually  Incurred, 
consequent  upon  an  in juiy  to  the  child  from  the 
wrongful  act  of  a  third  person.  In  case  of  an  injury 
to  a  minor  child,  whose  parents  are  living,  there  Is  a 
double  right  of  action ;  an  action  by  the  child  and  an 
action  by  the  parent.  In  the  child's  action,  plainly 
there  can  be  no  recovery  for  expenses  actually  In- 
curred by  the  parent,  and  sb  far  a  double  recovery  is 
prevented.  Buc  it  is  not  so  plain  that  the  child  may 
not  recover,  as  part  of  his  damages,  all  the  proximate 
pecuniary  consequences  of  his  disability,  including 
medical  and  other  expenses,  as  under  the  evidence  the 


juiy  shall  find  It  will  be  necessary  in  the  future  to  in- 
cur. The  denial  of  this  right  would  in  many  cases  de- 
prive the  child  of  the  means  of  necessary  relief.  It 
cannot,  I  suppose,  be  doubted  that  the  parents  being 
dead,  all  the  future  consequences  of  the  Injury  and 
necessary  expenses  flowing  from  the  disability  would 
be  proper  element  to  be  considered  by  the  jury  in  an 
action  brought  by  the  child,  nor  is  there  much  dcubt 
that  these  considerations  enter  into  every  verdict 
rendered  In  an  action  brought  by  a  minor  for  his  per- 
sonal injury.  There  is  perhaps  a  logical  diCflculty  In 
denying  the  right  of  the  parent  to  recover  the  damages 
now  in  question,  but  the  same  difficulty  attends  a  de- 
nial of  the  child's  right.  It  appears  by  the  record  that 
the  child  has  brought  an  action  and  has  recovered  her 
damages.  In  the  absence  of  controlling  authority,  we 
are  of  opinion  that  in  an  action  by  a  parent,  founded 
on  loss  of  service  of  a  child,  only  expenses  actually  In- 
curred by  the  parent  for  medicine  or  medical  attend- 
ance, or  which  are  immediately  necessary  to  be  in- 
curred, are  recoverable  as  incident  to  the  main  cause 
of  action,  and  that  future,  prospective,  contingent  ex- 
penses of  this  kind  are  recoverable  only  in  an  action 
by  the  child.  The  parent  in  an  indirect  way  is  t>ene- 
fited  by  a  recovery  by  the  child,  and  this  rule  will  be 
most  likely  to  accomplish  justice  and  prevent  a  double 
recovery  In  such  cases.  The  obligation  of  parents  to 
maintain  and  provide  for  their  children  has  its  most 
effectual  sanction  In  the  natural  affections.  The  law 
at  best  can  but  Imperfectly  enforce  It.  It  does  not 
undertake  to  do  so  directly  until  children  have  be- 
come, or  are  likely  to  become,  a  public  charge.  The 
law  of  necessaries  Is  so  limited  and  guarded  that  the 
wants  of  children  can  only  be  supplied  under  this  rule 
in  exceptional  cases.  The  legal  obligation  of  main- 
tenance and  support  resting  on  the  mother  is  especi- 
ally imperfect.  In  all  cases  It  necessarily  can  be  en- 
forced only  in  oases  of  the  pecuniary  ability  of  the 
parent,  and  in  case  of  the  mother  the  child's  means 
are  first  chargeable  with  his  support.  Furman  v.  Van 
Sise,  56  N.  Y.  436.  A  recovery  in  the  child's  action 
for  a  personal  Injury,  for  prospective  medical  services, 
where  the  fund  recovered  is  usually  preserved  through 
a  guardian  or  In  other  ways,  will  be  most  likely  to  se- 
cure such  services  when  needed.  April  10,  1888. 
CumnUna  v.  Brooklyn  City  R.  Co.  Opinion  by  An- 
drews, J. 

PABTNBBSHIP— ACTION  AGAINST  8PBCIAX    PARTNER 
— ORSDITOB'S  BILL—  JURY  TRIAL  —  JUDGUKNT  —  RBS 

Ai>JUDiGATA.-(l)  A  complaint  alleging  that  plaintiff  re- 
covered a  judgment  against  a  general  partnership, 
upon  which  execution  was  issued  and  returned  unsat- 
isfied, and  that  defendant,  a  special  partner,  fraudu- 
lently withdrew  the  assets  contributed  by  him,  to- 
gether with  alleged  profits,  although  demanding  a 
judgment  against  defendant  as  a  general  partner  to  the 
amount  of  money  wrongfully  withdrawn  by  him, 
states  an  equitable  cause  of  action  in  the  nature  of  a 
creditor's  bill,  and  not  an  action  to  recover  a  money 
judgment  only,  which  under  the  Code  of  Civil  Pro- 
cedure of  New  York,  §  968,  would  entitle  the  parties 
to  a  jury  trlaL  (2)  A  judgment  for  defendant  In  an 
action  at  law  to  recover  a  partnership  debt  from  the 
defendant  as  a  general  partner,  based  on  the  claim 
that  defendant  failed  to  contribute  bis  capital  in  cash, 
and  that  he  fraudulently  withdrew  the  assets  from  the 
firm.  Is  not  a  bar  to  a  creditor's  bill  by  the  same  plain- 
tiff for  an  accounting  by  defendant  as  a  special  part- 
ner for  the  assets  withdrawn  by  him,  the  causes  of 
action  not  being  Identical,  and  It  not  appearing  from 
the  record  or  extrinsic  evidence  that  the  question  of 
the  Improper  withdrawal  of  assets  was  Involved  and 
determined  therein  In  defendant's  favor.  There  are 
some  cases  In  which  a  former  judgment  Is  a  bar  to  the 
maintenance  of  another  action,  even  If  the  second  Is 
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uot  ideutioal  with  the  first  oause  of  action.  Such  for 
example  is  the  oaae  where  the  second  action  is 
brought  agaiust  a  physician  for  malpractice.  A  for- 
mer judgment  in  favor  of  the  physician,  in  an  action 
commenced  by  him  to  recover  for  his  services  in  such 
case,  operates  as  a  bar  to  the  maintenance  of  the  sec- 
ond action,  because  the  recovery  for  his  services  in  an 
action  brought  by  him  for  that  purpose  necessarily 
adjudicated  the  question  of  reasonable  skill  in  his 
favor.  Gates  v.  Preston,  41  N.  Y.  113.  In  such  a  case 
it  is  said  the  former  judgment  is  a  perfect  bar  to  a 
second  and  different  oause  of  action,  and  is  conclusive 
upon  the  question  of  skill,  although  it  was  uot  in 
reality  litigated  in  the  former  suit,  for  the  proof  of  the 
fact  that  the  patient  was  treated  with  reasonable  skill 
is  part  of  the  plaintiff's  case,  and  which  he  must  prove 
to  entitle  him  to  a  recovery;  and  hence  even  if  not 
litigated  in  the  sense  of  not  being  contradicted  by 
other  proof,  the  matter  is  forever  set  at  rest  by  the 
judgment;  and  so  it  is  an  instance  of  a  judgment  be- 
ing conclusive  upon  a  matter  of  fact  which  perhaps 
was  not,  though  it  might  have  been,  litigated.  Dun- 
ham V.  Bower,  77  N.  Y.  76,  79.  See  also  Malloney  v. 
Uoran,  49  id.  Ul;  Collins  v.  Bennett,  46  id.  490. 
The  case  in  49  N.  Y.  says  a  judgment  is  final  and  con- 
clusive upon  all  matters  which  might  have  been  liti- 
gated and  decided  in  the  action,  as  to  matters 
which  might  have  been  used  as  a  defense  in  that  ac- 
tion, and  such  as,  if  again  considered,  would  involve 
an  inquiry  Into  the  merits  of  the  former  judgment. 
To  such  extent  a  prior  judgment  is,  as  a  plea,  a  bar  to 
the  maintenance  of  another  cause  of  action,  which 
necessarily  involves  the  questions  already  litigated,  or 
which  might  have  been  litigated,  lu  the  former  action. 
The  defendant  claims  here  that  no  judgment  in  his 
favor  in  the  Superior  Court  action  could  have  been  re- 
covered upon  the  evidence  in  that  case,  unless  the 
fact  were  found  that  he  was  not  a  general  partner; 
and  that  as  there  was  evidence  on  that  trial  upon  the 
question  of  an  improper  withdrawal  of  assets  from  the 
firm  by  the  defendant  while  it  was  insolvent,  which 
evidence,  if  true,  would  have  shown  such  a  violation 
of  the  limited  partnership  statute  as  would  have  made 
him  liable  as  a  general  partner,  it  follows  that  this 
judgment  in  his  favor  must  now  necessarily  show 
there  was  no  such  improper  withdrawal  of  assets  by 
him  from  an  insolvent  firm.  He  thus  claims  that  even 
if  this  second  action  is  not  for  the  same  identical 
oause  as  was  the  first,  it  is  yet  based,  among  others, 
upon  an  alleged  fact  (the  withdrawal  of  assets)  which 
was  involved  in  the  other  action ;  and  he  says  that  the 
judgment  in  such  action  conclusively  shows  a  decision 
of  that  question  in  his  favor.  It  is  true  that  a  valid 
judgment  upon  a  question  directly  involved  in  a  suit 
is  conclusive  evidence  as  to  that  question  in  any  other 
suit  (although  for  a  different  cause  of  action)  between 
the  same  parties ;  but  it  must  appear,  either  by  the 
record  in  that  suit  or  by  extrinsic  evidence,  that  the 
precise  question  was  raised  and  determined  in  the 
former  suit ;  and  this  burden  rests  of  course  with  the 
party  who  endeavors  to  make  use  of  the  judgment  as 
conclusive  evidence  upon  that  point.  If  there  be  un- 
certainty as  to  whether  or  not  the  question  was  passed 
upon,  the  judgment  is  not  conclusive  as  evidence.  See 
Stowell  V.  Chamberlain,  60N.  Y.  272;  Russell  v.  Plaoe, 
94  U.  8.  606;  Cromwell  v.  County  of  Sac,  id.  361.  Thus 
in  the  Stowell  case  it  was  held  that  in  a  second  action 
between  the  same  parties,  brought  for  a  different 
cause,  though  in  regard  to  the  same  transaction,  in 
order  to  make  the  former  judgment  available,  either 
in  bar  or  as  evidence,  where  such  judgment  was  re- 
covered in  an  action  fur  the  wrongful 'conversion  of 
property  (the  second  action  beine  brought  in  assump- 
sifK  it  was  necessary  to  show  that  the  question  of 
plaintifTs  title  was  passed  upon  in  the  first  action. 


The  judgment  may  have  passed  upon  the  fact  that  de- 
fendant had  not  had  possession  of  the  property,  and 
on  that  ground  was  uot  guilty  of  conversion.  So  in 
order  to  obtain  the  benefit  of  a  prior  adjudication  of 
a  fact,  it  is  entirely  reasonable  to  exact  from  the  party 
asking  its  benefit  clear  proof  that  such  adjudication 
has  been  made.  The  cases  in  the  Supreme  Court  of 
the  United  States  al>ove  cited  are  further  illustrations 
of  the  principle,  which  is  firmly  based  upon  authority 
and  good  sense.  April  10,  1888.  BeU  v.  Merrifield. 
Opinion  by  Peckham,  J. 

Railroad  companies— nbgugbncb  at  crossing — 
CONTRIBUTORY  NBGiiiGBNCE. —  Where  plaintiff  ap- 
proached and  attempted  to  cross  a  railroad  track  at 
the  rate  of  about  ten  miles  an  hour,  while  a  strong 
wind  was  blowing,  and  snow  was  falling  fast,  knowiDg 
that  trains  frequently  passed  there,  and  that  it  was  a 
place  of  danger  and  was  injured  by  a  coUiBlon  with  a 
fast  express  train,  there  being  nothing  to  conceal  the 
approach  of  the  train  except  the  storm,  a  nonsuit  lu 
an  action  against  the  railroad  company  for  such  inju- 
ries, on  the  ground  of  contributory  negligence,  was 
properly  granted,  it  being  the  duty  of  plaintiff  to  es- 
tablish his  own  freedom  from  such  negligence.  March 
20,  1888.  PotoeUv,  New  York  Cent  &  H.  R.  R.  Co, 
Opinion  per  Curiam;  Danforth  and  Andrews,  JJ. 
diAsent. 

IN    STBBBT  —  INJURY    TO    PAB8KNOBR  —  NBO- 

liiOBNGE.  —  In  an  action  against  a  street-car  com- 
pany for  damages,  where  the  oar  was  going  at  an  un- 
usual rate  of  speed  in  a  large  city,  and  the  shaft  of  a 
truck  wagon  suddenly  broke  through  the  panel  of  the 
car,  striking  plaintiff  from  her  seat  and  severely  in- 
juring her,  a  nonsuit  on  the  ground  of  no  evidence  of 
negligence  on  the  part  of  the  car  driver  should  not  t>e 
granted.  April  10, 1888.  HiU  v.  Ninth  Ave.  IL  Co. 
Opinion  by  Finch,  J. 

State  and  State  oppicers  —  cLAiBfS  against 
State  — LIMITATIONS  — REVIVAL  BY  Legislature. 
— Plaintiff  presented  his  claim  for  damages  against  the 
State,  to  the  canal  appraisers,  who  had  power  to  hear 
and  determine  such  claim,  and  they  disallowed  it. 
Subsequently,  by  act  of  Legislature  of  1883,  the  offices 
of  canal  appraisers  were  abolished  and  the  board  of 
claims,  established  with  power  to  determine  all  pri- 
vate claims  against  the  State  presented  within  certain 
limitations  of  time,  and  all  claims  against  the  State 
pending  before  the  canal  appraisers  were  transferred 
to  the  board  of  claims.  In  1886  an  act  was  passed  ex- 
empting plaintiff's  claim  from  the  limitations  in  the 
act  creating  the  board  of  claims,  and  giving  that  board 
jurisdiction  to  rehear,  audit  and  determine  said  claim. 
HekZ,  that  plaintiff's  claim,  being  barred  by  the  lapse 
of  more  than  six  years  from  the  time  the  canal  ap- 
praisers disallowed  it,  under  the  Constitution  of  New 
York,  art.  7,  §  14,  forbidding  the  payment  by  the  State 
of  any  claim  which  as  between  the  citizens  of  the  State 
would  be  barred  by  the  lapse  of  time,  was  not  re- 
vived by  the  act  of  1886.  April  10,  1888.  McDotigaU 
V.  State.    Opinion  by  Ruger,  C  J. 

Taxation  —  redemption  —  notice  to  occupant 
—  province  of  jury—  bounty  tax— sale  pob  non- 
PAYMENT— CONSTITUTIONALITY.-  (1)  Where  defendants 
assert  that  plaintiff's  title  to  land  is  invalid,  because 
claiming  under  a  tax  sale,  he  did  not  give  notioe  to  re- 
deem to  a  third  party,  who  was  an  occupant  of  the 
premises  at  the  time  specified  by  statute  for  the  giv- 
ing of  such  notice,  the  question  whether  such  third 
party  was  an  occupant  of  the  premises  at  that  time  is 
properly  submitted  to  the  jury ;  it  t>eing  conceded  that 
he  resided  upon  an  adjoining  lot,  and  the  evidence 
tending  to  'show  that  he  had  abandoned  the  lot  in 
question  prior  to  the  tax  sale.    (2)  Under  an  aot  of  the 
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Legislature  relating  to  taxation  for  bounties,  whiob 
provides  that  all  provisions  of  law,  existing  at  the 
passage  of  the  act,  for  the  oolleotiou  of  taxes,  shall 
applj  to  the  taxes  therein  provided  for,  payment  of 
unpaid  bounty  taxes  may  be  enforoed  by  a  return  of 
the  delinquent  property  to  the  comptroller  and  a  sale 
thereof,  the  same. as  other  taxes  are  enforoed.  (3)  The 
Constitution  of  Kew  York,  art.  7,  §  13,  providing  that 
every  law  imposing  a  tax  shall  state  the  object  to 
whiob  it  is  to  be  applied,  refers  only  to  a  general  tax 
upon  all  the  property  In  the  State,  and  is  not  applicable 
to  the  Laws  of  New  York,  1863,  chap.  15,  authorizing 
the  oitiasens  of  towns  to  impose  a  tax  for  bounties.  In 
re  McPherson,  104  N.  Y.  306.  April  10, 1888.  Jo^iea  v. 
Chamberlain,    Opinion  by  Danfortb,  J. 

TeIjSORAPH  companibs— unrbpbatbd  mbssaob  — 

NOTIGB  OF  BTIPITLATION  —  MUTLLATBD    BliANK.  —(1) 

Where  plaintiff  has  been  familiar  for  several  years 
with  defendant*s  telegraph  blanks,  containing  a  no- 
tice and  stipulation  wherein  it  is  agreed  between  the 
sender  and  the  company  that  it  shall  not  be  liable  for 
the  non-delivery  of  unrepeated  messages,  whether 
happening  by  the  negligence  of  its  servants  or  other- 
wise, he  cannot  recover  for  damages  sustained  by  the 
non-deliveiy  of  a  message,  where  it  appears  that  he 
had  not  ordered  the  message  repeated,  and  there  is  no 
evidence  in  the  case  to  show  that  the  non-delivery 
was  due  to  the  misconduct  of  the  defendant  or  its  ser- 
vants. That  a  telegraph  company  has  the  right  to  ex- 
act such  a  stipulation  from  its  customers  is  the  settled 
law  in  this  and  most  of  the  other  States  of  the  Union 
and  in  England.  MoAndrew  v.  Telegraph  Co.,  83£ng. 
Law  fc  £q.  180;  Telegraph  Co.  v.  Carew,  15  Mich.  625; 
Ellis  v.  Telegraph  Co.,  13  Allen,  226;  Redpath  v.  Tele- 
graph Co.,  112  Mass.  71;  Grlnnell  v.  Telegraph  Co.,  118 
id.  290;  Clement  v.  Telegraph  Co.,  137  id.  463;  Schwarlz 
V.  Telegraph  Co.,  18  Hun,  157;  Baldwin  v.  Telegraph 
Co.,  45  N.  Y.  744;  Breese  v.  Telegraph  Co.,  48  id.  132; 
Kirkland  v.  Dlsmore,  62  id.  171;  Young  v.  Telegraph 
Co.,  65  id.  163.  The  authorities  hold  that  telegraph 
companies  are  not  under  the  obligations  of  common 
carriers;  that  they  do  not  insure  the  absolute  and  ac- 
curate transmission  of  messages  delivered  to  them ; 
that  they  have  the  right  to  make  reasonable  regula- 
tions for  the  transaction  of  their  business,  and  to  pro- 
tect themselves  against  liabilities  which  they  would 
otherwise  incur  through  the  carelessness  of  their 
numerous  agents,  and  the  mistakes  and  defaults  inci- 
dent to  the  transaction  of  their  peculiar  business. 
The  stipulation  printed  in  the  blank  used  in  this  case 
has  frequently  been  under  consideration  in  the  courts, 
and  has  always  in  this  State  and  generally  elsewhere 
been  upheld  as  reasonable.  The  plaintiff  must  be  held 
to  have  assented  to  this  stipulation.  He  was  familiar 
with  the  defendant's  blanks,  having  used  them  exten- 
sively for  several  years,  and  he  had  frequently  read 
the  words  at  the  bottom  of  them:  ''Read  the  notice 
and  agreement  at  the  top.'*  Therefore,  although  he 
may  not  have  known  what  the  precise  terms  of  the 
stipulations  contained  in  the  blank  were,  yet  he  knew 
that  some  stipulations  were  therein  contained,  and  he 
must  be  held  by  the  use  of  the  blank  and  its  delivery 
to  the  defendant  to  have  assented  to  them.  The  evi- 
dence brings  this  case  within  the  terms  of  the  stipu- 
lation. It  is  not  the  case  of  a  message  delivered  to  the 
operator  and  not  sent  by  him  from  his  office.  This 
message  was  sent,  and  it  may  be  inferred  from  the 
evidence  that  it  went  so  far  as  Buffalo  at  least;  and 
all  that  appears  further  is  that  it  never  reached  its 
destination.  Why  it  did  not  reach  there  remains  un- 
explained. It  was  not  shown  that  the  failure  was  due 
to  the  willful  misconduct  of  the  defendant  or  to  its 
gross  negligence.  If  the  plaintiff  had  requested  to 
have  the  message  repeated  back  to  him,  the  failure 


would  have  been  detected  and  the  loss  averted.  The 
case  is  therefore  brought  within  the  letter  and  pur- 
pose of  the  stipulation.  (2)  The  party  cannot  protect 
himself  from  the  operation  of  such  agreements  by 
showing  that  a  portion  of  the  agreement  was  torn 
from  the  blank  on  which  he  wrote  his  message.  (3)  A 
mutilated  telegraph  blank,  showing  that  the  sender  of 
a  message  should  order  the  same  repeated,  and  for  this 
one-half  the  regular  rate  is  charged  in  addition,  and 
also  showing  the  agreement  between  the  sender  and 
the  company  that  it  shall  not  be  liable  for  the  non-de- 
livery of  an  unrepeated  message,  contains  sufficient 
language  to  put  a  party  writing  a  message  on  such  a 
blank  upon  Inquiry  of  what  the  full  agreement  is  in  a 
complete  blank,  and  he  will  be  held  as  under  aperfect 
blank.  (4)  Plaintiff,  in  an  action  for  damages  for  the 
non-delivery  of  a  telegram,  testified  that  be  could  not 
remember  whether  or  not  the  blank  upon  which  he 
wrote  the  message  was  torn.  A  witness  for  defendant 
testified  that  he  saw  the  message  several  times  after 
its  delivery  to  defendant's  operator,  and  as  he  re- 
membered it  was  not  torn.  Beld^  not  sufficient  evi- 
dence to  justify  the  jury  in  finding  that  the  blank  was 
torn  at  the  time  of  writing  the  message.  April  10, 1888. 
Kiley  v.  Western  Union  Tel  Co,  Opinion  by  Earl,  J., 
Dauforth,  J.,  dissenting. 


UNITED  STATES   SUPREME  COURT  AB- 
STRACT, 

Arbitration  and  award  —  impbachmbnt  or 
AWARD  —  bias  or  ARBITRATOR.— Actiou  was  brought 
by  a  railroad  company  to  set  aside  a  judgment  ren- 
dered upon  the  award  of  arbitrators  in  favor  of  the 
railroad  contractors.  It  appeared  that  one  of  the 
arbitrators  was  in  the  employ  of  the  chief  engineer  at 
the  time  the  contracts  were  made,  and  continued 
therein  for  some  time,  but  left  before  the  completion 
of  the  work.  In  accordance  with  a  private  arrange- 
ment with  one  who  was  interested  in  the  contracts,  he 
received  a  share  in  the  profits,  but  in  no  other  way 
was  he  interested  in  the  contracts  or  in  the  work. 
ife{d,  insufficient  cause  to  set  aside  the  judgment. 
JanuaiylO,  1888.  Union  R,  Co,y.  DuU.  Opinion  by 
Harlan,  J. 

Jurisdiction  —  OF  Federal  courts —  "  suits  at 
LAW  "—eminent  domain  procbbdings.~A  proceed- 
ing under  the  Code  of  Civil  Procedure  of  Colorado  to 
ascertain  the  compensation  for  land  taken  for  public 
use,  is  a  suit  at  law  within  the  meaning  of  the  Consti- 
tution of  the  United  States  and  the  acts  of  Congress 
conferring  jurisdiction  on  Federal  court&  Kohl  v. 
United  States,  91  U.  S.  367;  Boom  Co.  v.  Patterson, 
98  id.  403;  Removal  cases,  115  id.  1 ;  Gaines  v.  Fuentes, 
92  id.  20.  The  precise  question  involved  here  was 
passed  upon  and  satisfactorily  dealt  with  by  the  cir- 
cuit judge  in  the  Circuit  Court  for  the  District  of 
Colorado  in  Railway  Co.  v.  Jones,  29  Fed.  Rep.  193, 
and  by  the  Circuit  Court  for  the  Western  District  of 
Michigan,  by  the  District  Judge  Brown,  in  Railroad 
Co.  V.  Copper  Co.,  25  Fed.  Rep.  515.  January  16,  1888. 
Searl  v.  SchooUDist.  No,  2,  in  Lake  Co,,  Colorado. 
Opinion  by  Matthews,  J. 

Laches  —  VAiLURB  to  enforce  title.— PlaintifTs 
father  made  an  oral  gift  to  him  of  a  lot  of  land,  and 
plaintiflf  entered  into  possession  and  began  improve- 
ment. Plaintiff  also  purchased  a  tax  deed  of  the 
premises,  but  did  not  have  the  deed  recorded.  After- 
ward apart  ot  the  lot  was  sold,  under  execution,  for 
plaintiff's  debts  and  bought  by  the  defendant.  Plain- 
tiff filed  a  bill  to  enjoin  the  sale,  alleging  that  he  had 
an  equitable  interest  only  by  virtue  of  the  verbal  gift. 
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This  action  was  noc  prosecuted.  Ten  years  afterward 
the  father  gave  plaintiff  a  deed  of  the  lot,  and  twelve 
years  after  the  sale  plaintiff  brought  action  to  set  aside 
the  sale.  Held,  that  the  plaintiff  having  held  the  legal 
title  to  the  lot  under  his  tax  deed  at  the  time  of  the 
sale,  he  was  guilty  of  gross  laches  in  sleeping  on  his 
rights  for  twelve  years,  and  is  not  entitled  to  any  re- 
lief in  equity.  January  9,  1888.  Richards  y.  MackalL 
Opinion  by  Harlan,  J. 
Municipal    corporation  —  kminbnt    domain  — 

DAMAGE  TO  PRIVATE  PROPERTT.— A  lot  in  the  olty  Of 

Chicago  had  a  frontage  of  sixty  feet  on  Lumber  street, 
150  feet  on  Eighteenth  street,  and  300  feet  on  the 
south  branch  of  the  Chicago  river.  The  property  had 
been  used  as  a  coal-yard.  A  viaduct  constructed  by 
the  city  on  Eighteenth  street,  under  power  conferred 
by  its  charter  and  special  ordinances,  was  so  built  that 
access  to  the  yard  from  Eighteenth  street  was  practi- 
cally cut  off,  and  the  use  of  Lumber  street  seriously 
impaired  as  a  way  of  approach  and  exit.  In  addition 
the  property  was  often  flooded  by  water  from  the  ap- 
proaches on  each  side  of  It  to  a  neighboring  bridge. 
Held,  that  the  lot  was  *'  damaged,**  within  the  mean- 
ing of  the  Illinois  Constitution  of  1870,  providing  that 
**  private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.*'  (2)  Held,  that 
the  diminution,  If  any,  in  the  telling  or  renting  value 
of  the  property,  was  the  true  measure  of  damages,  and 
that  no  recovery  could  be  had  for  the  flooding  or 
for  the  Improvements  put  on  the  lot  for  the  special 
purposes  for  which  it  was  rented,  unless  the  flooding 
affected  that  value,  and  unless  the  damages  to  the  lot 
were  such  as  to  destroy  its  use  as  a  coal-yard.  March 
19,  188&  City  of  ChicaQO  v.  Taylor,  Opinion  by  Har- 
lan, J. 

Sale  —  upon  condition  —  contract  —  rxvooa- 
TiON— -iiAOHB8.-(l)A.,who  was  the  president  of  a  street- 
railway  company,  and  who  held  about  800  shares  of  its 
stock,  agreed  with  B.,  who  owned  1,200  shares,  that 
the  stock  should  be  pooled,  each  party's  Interest  In  the 
pool  to  be  joint  and  equal  and  A.  to  pay  In  money  to 
equalize  the  difference.  The  object  was  to  buy  up 
stock  and  thus  control  the  road.  The  right  was  re- 
serred  to  each  party  upon  death  of  the  other  to  buy  in 
the  interest  of  his  estate  on  certain  terms.  A.  paid  no 
money,  and  about  three  years  later  B.  reported  that 
he  then  had  1,571  shares  and  that  A.  had  812  shares. 
To  make  their  interests  equal,  B.  transferred  to  A. 
379)^  shares  and  took  from  him  his  note  for  the 
amount  of  their  value,  giving  him  a  receipt,  which  sot 
out  that  the  note  had  passed,  and  that  it  was  given 
for  the  purchase-money  of  the  379)^  shares  then  held 
by  B.,  "  and  to  be  delivered  upon  payment  of  the 
note.**  Held,  that  the  receipt  revoked  the  original 
contract  and  amounted  to  a  sale  upon  condition  that 
if  the  note  was  not  paid  when  due  all  Interest  of  A.,in 
the  379>^  shares  should  come  to  an  end.  (2)  The  re- 
ceipt was  assigned  September  10,  1882,  to  M.,  who  in 
January,  1888,  offered  to  pay  B.*8  note,  and  demanded 
the  stock,  and  being  refused,  filed  a  bill  for  specific 
performance.  In  the  meantime  A.,  who  was  president 
of  the  road,  became  indebted  to  it,  and  parted  with 
his  stock  In  the  spring  of  1878.  B.  then  assumed  con- 
trol and  managed  the  property  so  well  that  the  stock 
appreciated  very  much  In  value.  Held,  that  the  bill 
tor  apeciflc  performance  was  barred  by  laches.  March 
19, 1888.    Danimm  v.  DoHb.    Opinion  by  Bradley,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE^ 
CISIONS, 

BAHjMENT  —  WHAT        CONSTITUTES  —  DEIilVERINO 

WHEAT  TO  MiLiiS.— Plaintiffs  delivered  wheat  at  a  mill, 
and  according  to  the  custom  and  arrangement  of  the 


mill,  the  wheat  all  went  Into  a  common  mass  with 
other  wheat.  Receipts  were  given  by  the  mlUer  show- 
ing it  was  received  for  the  use  of  plalntlfGB.  After- 
ward the  sheriff  levied  on  a  lot  of  flour  and  brmn  in 
the  mill,  by  virtue  of  an  execution  against  the  miller. 
Plaintiffs  claimed  it  as  theirs,  and  on  an  interpleader 
issue  between  them  and  the  attaching  creditors,  after 
being  fully  instructed  as  to  what  constituted  a  sale, 
and  what  a  bailment,  In  such  oases,  the  jury  found 
for  plalntlfliB.  Held,  that  the  finding  for  plain tifliB  neo> 
essarlly  Implied  a  finding  that  the  transaction  was  a 
bailment,  and  not  a  sale,  which  was  a  question  of  fact 
for  the  jury.  The  fundamental  distinction  between 
a  bailment  and  a  sale  Is  that  in  the  former  the  subject 
of  the  contract,  although  In  an  altered  form,  is  to  be 
restored  to  the  owner,  while  in  the  latter  there  la  no 
obligation  to  return  the  specific  article;  the  party  re- 
ceiving it  is  at  liberty  to  return  some  other  thing  of 
equal  value  in  place  of  it.  In  the  one  case  the  title  Is 
not  changed;  In  the  other  it  is— the  parties  standing 
in  the  relation  of  debtor  and  creditor.  Thus  In  Nor- 
ton V.  Woodruff,  2  N.  Y.  163,  smiller  agreed  to  take 
certain  wheat,  and  to  give  one  barrel  of  superfine 
flour  for  every  four  86-dO  bushels  thereof,  the  flour 
to  be  delivered  at  a  fixed  time,  or  as  much  sooner  as 
he  could  make  it.  As  the  miller's  contract  was  sat- 
isfied by  a  delivery  of  flour  from  any  wheat,  the  trans- 
action was  held  to  be  a  sale.  But  In  Malloy  v.  WUIIa. 
4  N.  Y.  76,  wheat  was  delivered  under  a  contract  ^*  to 
be  manufactured  into  flour,*'  and  one  barrel  of  the 
flour  was  to  be  delivered  for  every  four  15-60  bushels 
of  wheat.  This  transaction  was  by  the  same  ooart 
held  to  be  a  bailment.  If  a  party  having  charge  of 
the  property  of  others  so  confounded  It  with  his  own 
that  the  line  of  distinction  cannot  be  traced,  all  the 
inconvenience  of  the  confusion  is  thrown  upon  the 
party  who  produces  it.  Where  however  the  owners  con- 
sent to  have  their  wheat  mixed  In  a  common  mass,  each 
remains  the  owner  of  his  share  In  the  common  stock.  If 
the  wheat  is  delivered  in  pursuance  of  a  contract  of 
bailment,  the  mere  fact  that  It  is  mixed  with  a  mase 
of  like  quality,  with  the  knowledge  of  the  depositor 
or  bailor,  does  not  convert  that  Into  a  sale  which  was 
originally  a  bailment,  and  the  bailee  of  the  whole  mass 
of  course  has  no  greater  control  of  the  mass  than  if 
the  share  of  each  were  kept  separate.  If  the  com- 
mingled mass  has  been  delivered  on  simple  storage, 
each  is  entitled  on  demand  to  receive  his  share; 
If  for  conversion  into  flour,  to  his  proper  pro- 
portion of  the  product.  Chase  v.  Washburn,  1  Ohio 
St.  244;  Hutchinson  v.  Com.  32  Penn.  St.  472.  It 
makes  no  difference  that  the  bailee  had  In  like  man- 
ner contributed  to  the  mass  of  his  own  wheat,  for 
although  the  absolute  owner  of  his  own  share,  he  still 
stands  as  a  bailee  to  the  others,  and  he  cannot  ab- 
stract more  than  that  share  from  the  common  stock 
without  a  breach  of  the  bailment,  which  will  subject 
him,  not  only  to  a  civic  su  It,  but  also  to  a  criminal  prose- 
cution. Hutchinson  v.  Com.,  82  Penn.  St.  472.  But 
where,  as  in  Chase  v.  Washburn,  supra,  the  under- 
standing of  the  parties  was  that  the  person  receiving 
the  grain  might  take  from  it,  or  from  the  flour,  at  his 
pleasure,  and  appropriate  the  same  to  his  own  use.  on 
the  condition  of  his  procuring  other  wheat  to  supply 
its  place,  the  dominion  over  the  property  passes  to  the 
depository,  and  the  transaction  Is  a  sale,  and  not  a 
bailment.  To  the  same  effect  are  Schlndler  v.  West^ 
over,  99  Ind.  395;  Richardson  v.  Olmstead,  74  111.  213: 
Bailey  v.  Bensley,  87  Id.  656,  and  Johnston  v.  Browne, 
37  Iowa,  200.  In  Lyon  v.  Lenon,  7  N.  E.  Rep.  311,  the 
distinction  Is  thus  stated :  '*  If  the  dealer  has  the  right 
at  his  pleasure  either  to  ship  and  sell  the  same,  on  his 
own  account,  and  pay  the  market  price  on  demand, 
or  retain  and  redeliver  the  wheat,  or  other  wheat  in 
the  place  of  it,  the  transaction  is  a  sale.    It  Is  only 
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when  the  bailor  retaine  the  right  from  the  begiuniug 
to  elect  whether  he  will  demand  the  redelivery  of  his 
property,  or  other  of  like  quality  and  grade,  that  the 
oontraot  will  be  considered  oue  of  bailment.  If  he 
surrenders  to  the  other  the  right  of  election.  It  will 
be  considered  a  sale,  with  an  option  on  the  part  of  the 
purchaser  to  pay  either  in  money  or  property,  as  stipu- 
lated. The  difitinotion  is,  can  the  depositor,  by  his 
contract,  compel  a  delivery  of  wheat,  whether  the 
dealer  is  willing  or  not?  If  he  can,  the  transaction  is 
a  bailment.  If  the  dealer  has  the  option  to  pay  for  it 
in  money  or  other  wheat,  it  is  a  sale."  This  distinc- 
tion is  drawn  of  course  with  reference  to  cases  where 
grain  is  deposited  in  a  mass,  as  in  grain  elevators,  etc. 
There  are  cases  in  which  the  doctrine  of  bailment  has 
been  carried  much  beyond  the  rule  recognized  in  the 
cases  we  have  cited.  See  Sexton  v.  Graham,  53  Iowa, 
181,  and  Nelson  v.  Brown,  id.  566.  We  think  however 
the  role  recognized  in  Chase  v.  Washburn,  supra,  and 
Lyon  V.  Lenon,  supra,  is  a  safe  one,  and  is  more  in  ac- 
cord with  the  well-settled  principles  of  the  law  relat- 
ing to  bailment.  Penn.  Sup.  Ct.,  Jan.  8, 1888.  BrtU  v. 
DithU,    Opinion  by  aark,  J. 

Banks  —PA YMMNT  or  FOBGVD  CHSOK  —  LIABILfTY. 

A  stranger  presented  to  the  bank  of  O.  a  check  pur- 
porting to  be  drawn  by  one  C.  on  the  bank  of  A.  for 
$385.  The  cashier  of  the  bank  of  O.  compared  the 
signature  of  the  purported  drawer  with  his  genuine 
signature  in  a  book  kept  by  such  cashier,  and  paid 
the  check  without  requiring  proof  as  to  the  identity 
of  the  person  presenting  the  same,  or  making  Inqui- 
ries in  regard  to  him.  The  check  was  sent  to  a  bank 
in  Lincoln,  and  there  credited  to  the  bank  at  O.,  and 
by  the  Lincoln  bank  sent  to  the  bank  at  A.  on  which 
it  was  drawn,  and  was  paid  by  such  bank.  Several 
•days  afterward  it  was  discovered  that  the  check  was 
a  forgery,  and  notice  was  thereupon  given  to  the  bank 
at  Lincoln  and  also  at  O.  Held,  that  the  bank  at  O. 
was  liable  for  the  amount  received  by  It  on  the  check. 
The  case  of  Ellis  ▼.  Trust  Co.,  4  Ohio  St.  626,  is  simi- 
lar, in  many  respects,  to  that  under  consideration.  It 
is  said,  p.  66SJ:  '*  To  entitle  the  holder  to  retain  money 
obtained  by  mistake  upon  a  forged  instrument,  he 
must  occupy  the  vantage  ground,  by  putting  the 
drawer  alone  In  the  wrong;  and  he  must  be  able 
truthfully  to  assert  that  he  put  the  whole  responsi- 
bility upon  the  drawee  and  relied  upon  him  to  decide, 
and  that  the  mistake  arising  from  his  negligence  can- 
not now  be  corrected  without  placing  the  holder  in  a 
worse  position  than  though  payment  had  been  re- 
fused. If  the  holder  cannot  say  this,  and  especially  if 
the  failure  t-o  detect  the  forgeiy  and  consequent  loss 
can  be  traced  to  his  own  disregard  of  duty,  in  negli- 
gently omitting  to  exercise  some  precaution  which  he 
had  undertaken  to  perform,  he  fails  to  establish  a  su- 
perior equity  to  the  money,  and  cannot,  with  a  good 
conscience,  retain  it.  To  allow  him  to  do  so  would  be 
to  permit  him  to  take  advantage  of  his  own  wrong, 
and  to  pervert  a  rule  designed  for  his  protection 
against  the  negligence  of  the  drawee  into  one  for  do- 
ing injustice  to  him.**  See  also  Goddard  v.  Bank,  4 
N.  T.  147;  Bank  v.  Bank,  3  id.  290;  Bank  v.  Bank,  1 
Hill,  287.  In  the  last  case  the  indorsement  of  the 
payee  was  foi^ged  and  the  money  paid  by  the  drawees 
was  recovered  back,  although  the  forgery  was  not  dis- 
covered for  two  months  after  payment,  and  the 
remedy  against  the  other  indorsers  was  lost.  In 
Bank  v.  Allen,  59  Mo.  311,  a  bank  had  paid  to  a 
stranger  a  check  drawn  upon  another  bank  and  col- 
lected the  amount  from  the  latter.  At  the  time  of  the 
payment  neither  bank  was  aware  of  the  forgery.  The 
next  day  after  the  payment,  the  bank  on  which  the 
check  was  drawn  ascertained  the  forgery,  and  on  that 


day  or  the  succeeding  one  notified  the  first  bank  of 
that  fact;  it  was  held  that  the  notice  was  given  in  a 
reasonable  time,  and  that  the  money  could  be  re- 
covered back.  In  that  case  the  money  had  been 
drawn  on  a  check  for  the  sum  of  $20,  payable  to  a 
stranger  who  before  presenting  It  to  the  bank  had 
altered  it  by  substituting  $328.68  instead  of  $20,  and 
also  by  changing  the  name  of  the  payee,  the  signature 
of  the  check  being  genuine.  In  Espy  .v.  Bank,  18 
Wall.  604,  a  check  was  drawn  by  Stall  k  Meyer  on  the 
defendant  for  $26.50  in  favor  of  Mrs.  Hart.  This  was 
raised  by  substituting  $3,020  for  26.50,  and  the  name 
of  Espy,  Heidelbach  &  Co.  for  that  of  Mrs.  Hart  as 
payee.  The  check  thus  altered  was  presented  to  the 
bank,  and  paid  by  it  through  the  clearinghouse.  The 
court  held  if  this  were  all  the  case  there  would  be  no 
doubt  of  the  right  to  recover.  E.,  H.  &  Co.  however 
had  sent  the  check  to  the  bank  before  paying  the 
same,  and  were  informed  that  it  was  good ;  a  question 
which  does  not  arise  in  this  case.  After  a  careful  ex- 
amination of  the  authorities,  we  have  no  doubt  that  a 
party  who  pays  a  forged  check  does  so  at  his  peril; 
and  If  by  meanv  of  his  indorsement  and  use  of  the 
same  he  thereby  obtains  mouey  from  another,  he  is 
liable  for  the  amount  thus  received.  The  Capitol  Na- 
tional Bank  and  also  the  State  Bank  of  Alma  had  the 
right  to  assume  that  an  instrument  sent  forth  with  an 
indorsement  of  the  plaintiffs  on  which  they  received 
value  was  genuine.  Neb.  Sup.  Ct.,  Jan.  5, 1888.  First 
NaL  Bank  of  Orleans  v.  State  Batik  of  Alma.  Opinion 
by  Maxwell,  J. 

Contract— PUBLIC  policy  — sale  op  Bohemian 
OATS.— A  promissory  note  for  the  payment  of  $125,  be- 
ing one-half  of  the  purchase  price  of  twenty-five  bush- 
els of  Bohemian  oats,  which  are  worth  but  little  more 
than  ordinary  oats,  made  in  consideration  of  the  de- 
livery of  the  oats,  and  an  agreement  on  the  part  of 
the  payee  to  sell  for  the  maker,  within  a  stated  time, 
a  certain  number  of  bushels  at  $10  per  bushel,  for  the 
sale  of  which  he  was  to  receive  a  commission,  is  void, 
on  the  ground  of  public  policy  and  cannot  be  enforced, 
though  a  part  of  the  consideration  has  been  received. 
The  court  cannot  shut  its  eyes  to  the  fact  that  this  is 
only  one  of  the  thousands  of  similar  contracts  made 
within  this  State  within  the  last  few  years,and  that  the 
unwary,  unsuspecting  and  too  credulous  farmers  have 
been  made  the  victims  of  sharpers  and  swindlers,  who 
by  their  seductive  acts  have  worked  upon  the  natural 
love  of  gain  which  most  men  possess,  and  thus  reaped 
a  rich  harvest  from  those  whom  the  law  should  pro- 
tect. The  very  scheme  itself  bears  evidence  upon  its 
face  that  it  Is  a  fraud  and  a  snare,  and  yet  so  cun- 
ningly devised  that  in  the  hands  of  a  sharp,  shrewd 
and  designing  man,  hundreds  of  the  unwary  have  been 
defrauded ;  and  the  courts  should  set  their  seal  of  con- 
demnation upon  it  and  pronounce  it,  as  it  is,  a  con- 
tract void  on  the  g^round  of  public  policy.  It  is  upon 
its  face  a  gambling  contract.  Mr.  Qreenhood,  in  his 
work  on  Public  Policy,  says :  **  By  public  policy  is  in- 
tended that  principle  of  the  law  which  holds  that  no 
subject  can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public  or  against  the  public  good, 
which  may  be  termed  the  policy  of  the  law  or  public 
policy  in  relation  to  the  administration  of  the  law. 
The  strength  of  every  contract  lies  in  the  power  of  the 
promisee  to  appeal  to  the  courts  of  public  justice  for 
redress  for  its  violation.  The  administration  of  jus- 
tice is  maintained  at  public  expense;  the  courts  will 
never  therefore  recog^nlze  any  transaction  which  in 
its  object,  operation  or  tendency  is  calculated  to  be 
prejudicial  to  the  public  welfare.'*  Walker,  J.,  in 
Hotzger  v.  Cleveland  (Marion  Superior  Court,  Indi- 
ana), 3  Ind.  Law  Mag.  42,  50,  speaking  upon  this  ques- 
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tion,  says :  **  We  may  take  it  as  well  settled  that  in 
the  law  of  oontraots  the  first  business  of  the  courts  is 
to  look  to  the  welfare  of  the  public ;  and  if  the  eu- 
foroement  of  the  aereenieut  would  be  inimical  to  its 
interests,  no  relief  could  be  granted  to  the  party  in- 
jured, even  though  it  might  result  beneficiaUy  to  the 
party  who  made  and  violated  the  agreement.**  Mr. 
Story  says:  **  Public  policy  is  in  its  nature  so  uncer^ 
tain  and  fluctuating,  varying  with  the  habits  and  fash- 
ions of  the  day,  with  the  growth  of  commerce  and  the 
usages  of  trade,  that  it  is  difficult  to  determine  its 
limits  with  any  degree  of  exactness.  It  has  never 
been  defined  by  the  courts,  but  has  been  let  louse  and 
free  from  definition  in  the  same  manner  as  fraud. 
This  rule  may  however  be  safely  laid  .down  that 
wherever  any  contract  conflicts  with  the  morals  of 
the  time  and  contravenes  any  established  interest  of 
society,  it  Is  void,  as  being  against  public  policy.'* 
Story  Coufi.  Law,  §  546.  Some  of  the  courts,  speaking 
upon  this  subject,  have  said  that  the  immediate  repre- 
sentatives of  the  people  In  Legislature  assembled 
would  seem  to  be  the  fairest  exponent  of  what  public 
policy  requires  as  being  most  familiar'wlth  the  habits 
and  fashions  of  the  day,  and  with  the  actual  consider- 
ation of  commerce  and  trade,  their  consequent  wants 
and  weaknesses.  That  legislation  is  least  objection- 
able, because  it  operates  prospectively  as  a  guide  in 
future  negotiations,  and  does  not,  like  a  judgment  of 
a  court,  annul  a  contract  already  concluded.  Such 
contracts  in  this  State  have  already  had  the  seal  of 
condemnation  stamped  upon  them  by  the  legislative 
branch  of  the  State  government.  The  argument  that 
holding  such  contracts  void  on  the  ground  of  public 
policy  annuls  a  contract  already  concluded  has  no 
force.  If  the  contract  is  at  war  with  the  established 
interests  of  society,  and  is  In  conflict  with  the  morals 
of  the  time,  the  fact  that  individuals  may  suffer  cau 
in  no  manner  affect  the  question,  as  the  interests  of 
individuals  must  in  many  cases  be  subservient  to  pub- 
lic welfare.  It  is  essentially  a  gambling  contract,  and 
one  impossible  to  be  performed.  These  oats  were 
worth  no  more  than  any  other  oats,  for  any  useful 
purpose,  and  Griffith  knew  that  these  oats,  at  any 
time  up  to  October  21,  1886,  could  not  be  sold  legiti- 
mately for  more  than  any  other  oats,  and  that  they 
could  not  be  sold  for  $10  per  bushel  in  any  legitimate 
and  lawful  transaction;  that  the  only  way  in  which 
they  could  be  so  sold  was  by  the  perpetration  of 
another  and  similar  fraud  upon  some  other  unsuspect- 
ing victim  to  his  arts  and  wiles.  The  contract  is  one 
that  Gargett  could  not  have  enforced  hod  Griffith 
failed  to  call  for  and  sell  the  oats.  In  such  cases  the 
courts  must  leave  the  parties  where  it  finds  them.  If 
either  party  has  however  been  defrauded,  he  may  have 
his  action  for  the  fraud,  but  could  not  enforce  the 
contract.  It  is  said  however  that  Gargett  received 
twenty-five  bushels  of  oats,  and  ought  not  to  be  per- 
mitted to  complain,  as  there  is  not  a  total  failure  of 
consideration.  But  the  trouble  is,  the  whole  contract 
is  tainted  and  avoided  by  the  part  of  the  considera- 
tion which  is  illegal.  If  any  part  of  a  consideration  is 
illegal,  the  whole  consideration  is  void,  because  pub- 
lic policy  will  not  permit  a  party  to  enforce  a  promise 
which  he  has  obtained  by  an  illegal  act  or  promise, 
although  he  may  have  connected  with  the  act  or 
promise  another  which  is  legal.  1  Pars.  Cont.  457; 
Snyder  v.  Wllley,  33  Mich.  486.  Had  the  note  gone 
into  the  hands  of  a  bona  fide  holder — one  who  pur- 
chased for  value  before  maturity,  and  without  notice 
of  the  consideration  for  which  it  was  given — the  prin- 
ciples which  we  have  laid  down  would  not  apply.  It 
is  not  intended  to  run  counter  to  the  rules  of  the  law- 
merchant  governing  negotiable  instruments,  but  we 
have  taken  the  note  and  bond  together  as  forming  the 


contract  between  the  parties;  andconstruing  them  to- 
gether, as  though  written  upon  the  same  piece  of 
paper,  and  as  between  the  original  parties  and  thoee 
purchasing  with  notice,  we  hold  such  contracts  void. 
Mich.  Sup.  Ct.,  Feb.  2,  1888.  McNamara  v.  Qargett. 
Opinion  by  Long,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

PATTBRS0N*8  FMDBRAIi    RESTRAINTS    ON    StATB    AC- 
TION. 

The  United  SUUea  and  the  States  under  the  OmgtUutkm. 
By  Christopher  Stuart  Patterson.  Philadelphia:  T.  A  J. 
W.  Johnson,  1888.    Pp.  xxxi,  200. 

An  intelligent  monograph  on  the  relation  of  the 
States  to  the  United  States  and  to  each  other;  the 
implied  powers;  taxation;  the  regulation  of  com- 
merce ;  the  Impairment  of  the  obligation  of  contracts ; 
ex  po8t  facto  laws  and  bills  of  attainder;  the  prohibi- 
tion of  State  bills  of  credit;  fugitives  from  Justice; 
the  judicial  powers;  rights  of  person  and  of  property ; 
the  Federal  Supremacy  and  the  reserved  rights  of  the 
State,  Illustrated  by  a  classification  and  analysis  of 
the  Supreme  Court  decisions. 

Spbvr*8  Removal  of  Caitseb. 

An  excellent  and  convenient  manual  by  Judge 
Speer  on  the  Act  of  March  3,  1887,  with  forms,  and  an 
ingenious  **  tabular  compendium  showing  the  essential 
elements  of  jurisdiction  by  removal.''  Published  bj 
Little,  Brown  fc  Co..  of  Boston. 


NOTES. 


A  singular  case  of  idem  aonans  is  8teft}ari  v.  Sttite. 
Indiana  Supreme  Court,  March  1,  1888,  which  holds 
that  forgery  may  be  predicated  of  an  order  reading, 
**  please  let  this  boy  have  a  soot  of  cloth.'* 

The  London  Law  Times  says  **  that  In  the  new  edi- 
tion of  his  work  on  partnership.  Lord  Justice  Lludlej 
laments  that  this  branch  of  the  law  should  not  be  pat 
into  shape  and  codified  by  legislative  authority,  hint- 
ing too  that  the  draft  of  a  bill  to  consolidate  and 
amend  the  law  of  partnership  may  be  found  in  the 
appendix  to  Mr.  Frederick  Pollock's  *  Digest  of  the 
Law  of  Partnership,^  and  observing  that  Mr.  Pollock*8 
remarks  on  this  subject  deserve  the  serious  attention 
of  the  Legislature.  That  they  obtain  the  attention  of 
Parliament  Is  shown  by  the  excellent  bill  t<i  con- 
solidate the  law  of  partnership,  which  has  been .  pre- 
pared and  brought  in  by  Colonel  Hill,  Sir  Bemhard 
Samuelson,  Sir  George  Elliott,  Sir  Charles  Palmer, 
Mr.  Whitley^  Sir  Albert  Rollit  and  Mr.  Seale  Hayne. 
The  bill  would  repeal  Boville^s  Act  (28  and  29  Vict., 
chap.  86),  and  re-enact  its  substance.  It  would  con- 
tain the  whole  law  of  partnership,  the  modicum  of 
statutory  law  and  the  much  larger  quantity  of  'judge- 
made  '  law.  III  the  small  compass  of  sixty-four  clauses 
filling  some  fifteen  pages.  It  Is  worth  while  to  notice 
the  definition  of  partnership  with  which  the  bill 
opens:  *  Partnership  is  the  relation  which  subsists  be- 
tween persons  who  have  agreed  to  carry  on  business 
and  share  profits  In  some  way  in  common.*  This  ap- 
proaches very  nearly  to  the  definition  given  in  the 
Civil  Code  of  New  York:  '  Partnership  Is  the  associa- 
tion of  two  or  more  persons  for  the  purpose  of  carry- 
ing on  business  together  and  sharing  the  profits  be- 
tween them.*  ** 
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CURRENT  TOPICS. 

THE  most  interesting  part  of  the  ^*  Proceedings 
of  the  Tenth  Annual  Meeting  of  the  Alabama 
State  Bar  Association/*  at  least  to  us,  is  the  ac- 
count of  the  action  >on  the  *^  Code  of  Ethics.'*  We 
regret  that  the  present  record  does  not  show  the 
first  rule,  for  it  seems  that  it  refers  to  the  proper 
course  of  conduct  of  attorneys  toward  judges,  as 
one  of  the  debaters  spoke  of  it  as  a  rule  that  **a 
lawyer  shall  not  call  a  judge  an  ass,  and  that  he 
shall  treat  him  with  deference  and  respect."  But 
quite  a  breeze  of  discussion  arose  over  rule  three, 
which  is  as  follows:  ** Marked  attention  and  un- 
usual hospitality  to  a  judge,  when  the  relations  of 
the  parties  are  such  that  they  would  not  otherwise 
be  extended,  subject  both  judge  and  attorney  to 
misconstruction,  and  should  be  sedulously  avoided. 
A  self-respecting  independence  in  the  discharge  of 
the  attorney's  duties,  which  at  the  same  time  does 
not  withhold  the  courtesy  and  respect  due  the 
judge^s  station,  is  the  only  just  foundation  for  cor- 
dial, personal  and  official  relations  between  bench 
and  bar.  All  attempts  by  means  beyond  these  to 
gain  special  personal  consideration  and  favor  of  a 
judge  are  disreputable.*'  One  gentleman  said,  "the 
.  favorite  of  the  judge  is  the  most  detestable  animal 
that  ever  got  out  of  the  woods.**  The  rule  was 
adopted.  Still  more  debate  arose  over  rule  5, 
which  is  as  follows:  **The  utmost  candor  and  fair- 
ness should  characterize  the  dealings  of  attorneys 
with  the  courts  and  with  each  other.  Knowingly 
citing  as  authority  an  overruled  case,  or  treating  a 
repealed  statute  as  in  existence  —  knowingly  mis- 
quoting the  language  of  a  decision  or  text-book  — 
knowingly  misstating  the  contents  of  a  paper,  the 
testimony  of  a  witness,  or  the  language  or  argu- 
ment of  opposite  co^unsel  —  offering  evidence  which 
it  is  known  the  court  mtut  reject  as  illegal,  to  get  U  be- 
fore the  jury  under  guise  of  arguing  its  admissibility, 
and  all  kindred  practices  —  are  deceits  and  eva- 
sions unworthy  of  attorneys.  Purposely  concealing 
or  withholding  in  the  opening  arg^ument  positions 
intended  finally  to  be  relied  on,  in  order  that  oppo- 
site counsel  may  not  discuss  them  is  unprofessional. 
Courts  and  juries  look  with  disfavor  on  such  prac- 
tices, and  are  quick  to  suspect  the  weakness  of  the 
cause  which  has  need  to  resort  to  them.  In  the 
argument  of  demurrers,  admission  of  evidence  and 
other  questions  of  law,  counsel  should  carefully  re- 
frain from  *  side-bar*  remarks  and  sparring  dis- 
course to  influence  the  jury  or  bystanders.  Per- 
sonal colloquies  between  counsel  tend  to  delay,  and 
promote  unseemly  wrangling,  and  ought  to  be  dis- 
couraged.** One  gentleman  moved  to  strike  out 
the  words  which  we  have  italicised,  but  they  were 
retained,  and  the  rule  was  adopted.  Rule  14,  as  pro- 
VoL.  37  — No.  22. 


posed,  read  as  follows:  **  An  attorney  must  decline 
in  a  civil  cause  to  conduct  a  prosecution  when  sat- 
isfied that  the  purpose  is  merely  to  harass  or  injure 
the  opposite  party,  or  to  work  oppression  and 
wrong;  but  once  entering  the  cause  he  is  bound  to 
avail  himself  of  all  lawful  advantages  in  favor  of 
his  client,  and  cannot,  without  the  consent  of  the 
client,  afterward  abandon  the  cause.**  "Must** 
was  changed  to  "may,**  and  all  after  ** wrong** 
was  struck  out.  There  are  fifty -six  rules  in  all,  and 
they  are  to  be  printed  and  circulated.  We  hope  to 
see  a  copy  of  this  etiquette  book.  The  report  con- 
tains also  an  interesting  address  by  the  president, 
Mr.  Henry  C.  Tompkins,  on  the  statutory  changes 
of  the  year;  a  paper  by  Mr.  Horace  Stringfellow,  Jr., 
on  the  *' Constitutionality  of  the  Inter- State  Com- 
merce Law ;  *'  a  paper  by  Mr.  A.  C.  Hargrove,  on 
"Legal  Education  and  Admission  to  the  Bar,** 
which  erroneously  states  the  present  requirements 
in  this  State  as  having  been  adopted  September  1, 
1887  —  they  have  been  in  force  ten  years;  and 
Judge  Dillon's  admirable  address  on  **  A  Century 
of  American  Law.*' — Since  writing  the  foregoing 
we  discover  that  the  "Code  of  Ethics**  is  annexed 
to  the  report.  Rule  7  is  commendable :  "Itisnot 
wise,  or  respectful  to  the  court,  for  attorneys  to 
display  temper  because  of  an  adverse  ruling.**  Rule 
26  advises  against  "a  rough  tongue."  Rule  29 
enacts  that  "personalities  should  be  avoided.*' 
Rule  51  says  that  "contingent  fees  may  be  con- 
tracted for,  but  they  lead  to  many  abuses,  and  cer- 
tain compensation  is  to  be  preferred.**  On  the 
whole  this  code  is  very  excellent,  and  if  our  breth- 
ren in  Alabama  would  live  up  to  it  they  would  be 
entirely  irreproachable.  We  shall  publish  it  in  full 
soon. 


The  commencement  exercises  of  the  Albany  Law 
School  last  week  attracted  a  brilliant  audience,  and 
were  of  unusual  interest  The  subjects  chosen  for 
the  graduating  orations  were  of  modern  and  prac- 
tical moment,  such  as  the  "Elective  Franchise,*' 
"  Restrictions  upon  Immigration  and  International 
Law,**  and  were  treated  with  discretion  and  force, 
and  without  the  usual  sophomorical  gush  and  shal- 
lowness. The  address  to  the  class  by  the  Hon. 
Roger  A.  Pryor  of  New  York  (formerly  of  Virginia) 
was  a  scholarly  and  elegantly  written  discourse,  al- 
though somewhat  in  the  old-style  vein  of  elaborate 
rhetoric  and  ultra-classicism,  and  was  delivered 
with  the  vivacity  and  earnestness  of  the  typical 
southern  orator.  We  have  a  feeling  of  respect  for 
Mr.  Pryor,  because  he  has  had  the  magnanimity  to 
forget  his  mistakes  and  to  submit  to  defeat  grace- 
fully, and  the  true  courage  to  "  accept  the  situa- 
tion *'  in  a  manly  and  philosophical  manner,  not  to 
spend  his  time  whining  over  a  bad,  lost  cause,  but 
to  come  among  his  late  foes,  his  present  friends, 
and  to  cast  in  his  lot  with  them  in  the  struggle  for 
existence.  We  are  glad  that  such  a  course  has  met 
with  the  success  it  deserves.  We  have  a  warm  ad- 
miration for  his  unusual  acquirements  in  scholar- 
ship, for  his  high  ideal  of  what  goes  to  true  success 
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as  a  lawyer,  and  for  his  evident  sincerity  in  urging 
his  views  npon  young  lawyers.  His  views  are  emi- 
nently practical  and  practicable.  His  remarks  on 
the  decay  of  forensic  eloquence  in  modern  times 
were  especially  interesting.  He  thinks  justly  that 
eloquence,  as  the  art  of  persuasion,  is  not  extin- 
guished but  simply  modified  in  form.  His  sugges- 
tion that  the  presence  of  the  stenographer  and  re- 
porter in  court  has  much  to  answer  for  in  this  re- 
gard struck  us  with  force.  On  the  other  hand,  it 
is  equally  true  that  the  modern  extemporaneous  or- 
ator owes  much  to  the  corrections  of  the  stenogra- 
pher and  reporter  in  writing  out  his  notes  —  as 
much,  probably,  as  the  wrinkled  sitter  to  the  pho- 
tographer owes  to  the  artisan  who  **  finishes  up*^ 
the  negative.  For  our  own  part,  we  are  glad  that 
the  reign  of  the  glib  declaimer  is  over,  that 
the  days  of  spouting,  buncombe,  blattering  and 
hifalutin  are  over,  that  men  are  no  longer  so  much 
disposed,  as  in  simple,  barbaric  times,  to  hear 
through  their  mouths,  nor  to  allow  designing  ora- 
tors to  put  an  enemy  in  their  ears  to  steal  away 
their  brains.  The  modem  man  does  a  good  deal 
of  thinking  for  himself,  and  is  a  little  on  his  guard 
against  hired  advocates;  and  much  of  this  is  due 
to  the  enlightening  influence  of  the  modem  press. 
Perhaps  however  the  influence  of  oratory  in  getting 
verdicts  has  been  overrated,  for  the  greatest  verdict- 
getters  have  carefully  eschewed  declamatory  and 
rhetorical  flights  —  witness  Scarlet  We  shall  pub- 
lish Mr.  Pryor^s  address  in  full  next  week. 


The  advisability  of  employing  stenographers  in 
court  is  still  a  mooted  question  among  the  judges. 
The  English  judges,  or  at  least  some  of  them,  are 
strongly  opposed  to  it,  and  so  are  some  of  our  own. 
Within  a  few  days  one  of  the  most  learned  and  ex- 
cellent of  our  Supreme  Court  judges  has  spoken  to 
us  in  terms  of  strong  hostility  to  their  employment, 
urging  that  taking  into  account  the  increased  volu- 
minousness  of  the  testimony  and  the  expense  of 
printing  it  on  appeal,  their  employment  is  not  bene- 
ficial. We  cannot  agree  with  him.  If  courts  should 
revert  to  the  old  practice  of  relying  on  the  judges' 
minutes,  the  trial  of  causes  would  proceed  much 
more  slowly,  especially  as  counsel  would  then 
rightly  insist  on  keeping  their  own  minutes.  The 
stenographer  has  accomplished  one  very  desirable 
thing:  he  has  prevented  the  possibility  of  a  judge's 
prejudicing  a  party's  appeal  by  a  wrong  report  of 
the  proceedings  on  the  trial  when  he  is  called  on  to 
settle  the  case.  Every  old  lawyer  has  a  tale  to  tell 
of  how  some  judge  at  some  time,  by  design  or  mis- 
take, so  settled  a  case  as  to  defeat  his  client's  rights 
on  appeal.  With  a  stenographer  there  can  be 
scarcely  any  doubt  as  to  what  is  said  on  a  trial. 
There  is  no  doubt  that  cases  on  appeal  are  more 
voluminous  than  they  were  under  the  old  system, 
but  that  is  the  fault  of  the  lawyers  or  judges,  or 
both,  and  not  that  of  the  system.  We  have  very 
seldom  seen  a  case  on  appeal  that  conformed  to  the 
rule  requiring  that  only  so  much  evidence  shall  be 


set  forth  as  is  necessary  to  point  the  exceptions. 
The  difficulty  is  that  most  lawyers  are  too  timid  or 
uncertain  as  to  what  they  really  need,  and  the 
judges  have  not  independence  enough  to  enforce 
the  mle.  The  same  fault  appears  in  reporting, 
where  the  reporters  set  forth  unnecessary  testimony 
and  prolix  statements  of  the  facts.  There  are  com- 
paratively few  men  who  know  what  to  leave  out. 
We  believe  that  the  tree  way  to  take  testimony  b 
by  question  and  answer,  and  this  is  only  practica- 
ble under  the  stenographic  system.  No  two  men 
will  take  it  alike  in  the  narrative  form,  and  some- 
times an  important  shade  of  meaning  is  missed. 


NOTES  OF  CASES. 

IN  Bucher  v.  Che$hire  Railroad  Co.,  United  States 
Supreme  Court,  March  19,  1888,  it  was  held 
that  in  an  action  for  personal  injuries  received  by 
plaintiff  while  traveling  on  defendant's  railroad  in 
the  State  of  Massachusetts  on  Sunday,  the  adjudi- 
cations of  the  Supreme  Court  of  that  State  holding 
that  no  recovery  can  be  had  for  injuries  received 
while  traveling  in  violation  of  the  Massachusetts 
statutes,  are  binding  upon  this  court  as  the  local 
law,  although  its  own  views  may  not  accord  with 
such  mling.  The  court,  by  Miller,  J.,  said:  **If 
the  proposition,  as  established  by  the  repeated  de- 
cisions of  the  highest  court  of  that  State,  were  one 
which  we  ourselves  believed  to  be  a  sound  one, 
there  would  be  no  difilculty  in  agreeing  with  that 
court,  and  consequently  afilrming  the  ruling  of  the 
circuit  judge  in  the  present  case.  But  without  en- 
tering into  the  argument  of  that  subject  we  are 
bound  to  say  that  we  do  not  feel  satisfied  that  upon 
any  general  principles  of  law  by  which  the  courts 
that  have  adopted  the  common-law  system  are  gov- 
erned, that  this  is  a  true  exposition  of  that  law. 
On  the  contrary,  in  the  case  of  Railroad  Co,  v.  Touh- 
Boai  Co,,  28  How.  209,  this  court  had  under  con- 
sideration the  same  question.  It  arose  in  regard  to 
the  effect  of  a  statute  of  Maryland  forbidding  per- 
sons '  to  work  or  do  any  bodily  labor,  or  willingly 
suffer  any  of  their  servants  to  do  any  manner  of  la- 
bor on  the  Lord's  day,  works  of  charity  or  neces- 
sity excepted,'  and  prescribing  a  penalty  for  a 
breach  thereof.  It  was  held  by  this  court  that 
where  a  vessel  was  prosecuting  her  voyage  on  Sun- 
day, and  was  injured  by  piles  negligently  left  in 
the  river,  this  statute  making  traveling  on  Sunday 
an  offense  and  punishing  it  by  a  penalty,  consti- 
tuted no  defense  to  an  action  for  damages  by  the 
vessel.  A  number  of  cases  were  cited  sustaining 
that  view  of  the  subject,  and  the  court,  through 
Mr.  Justice  Qrier,  used  this  language :  ^  We  do  not 
feel  justified  therefore,  on  any  principles  of  justice, 
equity,  or  of  public  policy,  in  inflicting  an  addi- 
tional penalty  of  seven  thousand  dollars  on  the  li< 
belants  by  way  of  set-off,  because  their  servants 
may  have  been  subject  to  a  penalty  of  twenty  shil- 
lings each  for  the  breach  of  the  statute.'    In  that 
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case  however  tliere  had  been  no  decision  of  the 
courts  of  Maryland  holding  that  a  violation  of  the 
Sabbath  would  constitute  a  defense  to  the  action 
against  the  company  which  had  left  the  piles  in 
the  river.  In  this  view  of  the  matter  it  is  not  un- 
worthy of  consideration  that  shortly  after  the  in- 
jury in  the  present  case  was  inflicted  the  general 
court  of  Massachusetts  passed  a  statute,  to  which 
we  have  already  referred,  declaring  that  traveling 
on  the  Lord^s  day  should  not  '  constitute  a  defense 
to  an  action  against  a  common  carrier  of  passengers 
for  any  tort  or  injury  suffered  by  a  person  so  trav- 
eling.' The  question  then  arises,  how  far  is  this 
court  bound  to  follow  the  decisions  of  the  Massa- 
chusetts Supreme  Court  on  that  subject?  The  Con- 
gress of  the  United  States,  in  the  act  by  which  the 
Federal  courts  were  organisted,  enacted  that  *  the 
laws  of  the  several  States,  except  where  the  Con- 
stitution, treaties  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States  in  cases  where  they  ap- 
ply.' Rev.  Stat.,  §  731;  Jud.  Act,  §  84;  1  U.  S. 
Stat,  at  Large,  92.  This  statute  has  been  often  the 
subject  of  construction  in  this  court,  and  its  opin- 
ions have  not  always  been  expressed  in  language 
that  is  entirely  harmonious.  What  are  the  laws  of 
the  several  States  which  are  to  be  regarded  ^  as 
rules  of  decision  in  trials  at  common  law,'  is  a  sub- 
ject which  has  not  been  ascertained  and  defined 
with  that  uniformity  and  precision  desirable  in  a 
matter  of  such  great  importance.  The  language  of 
the  statute  limits  its  application  to  cases  of  trials  at 
common  law.  There  is  therefore  nothing  in  the 
section  which  requires  it  to  be  applied  to  proceed- 
ings in  equity  or  in  admiralty ;  nor  is  it  applicable 
to  criminal  offenses  against  the  United  States  (see 
United  States  v.  Beid,  12  How.  861),  or  where  the 
Constitution,  treaties  or  statutes  of  the  United 
States  require  other  rules  of  decision.  But  with 
these,  and  some  other  exceptions  which  will  be  re- 
ferred to  presently,  it  must  be  admitted  that  it  does 
provide  that  the  laws  of  the  several  States  shall  be 
received  in  the  courts  of  the  United  States,  in  coses 
where  they  apply,  as  the  rules  of  decision  in  trials 
at  common  law.  It  has  been  held  by  this  court 
•  that  the  decisions  of  the  highest  court  of  the  State 
in  regard  to  the  validity  or  meaning  of  the  Consti- 
tution of  that  State,  or  its  statutes,  are  to  be  con^ 
sidered  as  the  law  of  that  State,  within  the  require- 
ment of  this  sectic^n.  In  LeffingweU  v.  Warren^  2 
Black,  599,  this  court  said,  in  regard  to  the  statutes 
of  limitations  of  a  State :  *  The  construction  given 
to  a  statute  of  a  State  by  the  highest  tribunal  of 
such  State  is  regarded  as  a  part  of  the  statute,  and 
is  as  binding  upon  the  courts  of  the  United  States 
as  the  text.'  In  the  case  of  Luther  v.  Borden^  7 
How.  40,  Chief  Justice  Taney  said:  *The  point 
thoB  raised  here  has  already  been  decided  by  the 
courts  of  Rhode  Island.  The  question  relates  alto- 
gether to  the  Constitution  and  laws  of  that  State, 
and  the  well-settled  rule  in  this  court  is  that  the 
courts  of  the  United  States  adopt  and  follow  the 


decisions  of  the  State  courts  in  questions  which 
concern  merely  the  Constitution  and  laws  of  the 
State.'  See  also  FoH  v.  Supervisors,  105  U.  S.  667. 
It  is  also  well  settled  that  where  a  course  of  decis- 
ions, whether  founded  upon  statutes  or  not,  have 
become  rules  of  property  as  laid  down  by  the 
highest  courts  of  the  State,  by  which  is  meant 
those  rules  governing  the  descent,  transfer  or  sale 
of  property,  and  the  rules  which  affect  the  title  and 
possession  thereto,  they  are  to  be  treated  as  laws  of 
that  State  by  the  Federal  courts.  The  principle 
also  applies  to  the  rules  of  evidence.  In  Ex  parte 
Fish,  113  U.  S.  720,  the  court  said:  'It  has  been 
often  decided  in  this  court  that  in  actions  at  law  in 
the  courts  of  the  United  States  the  rules  of  evi- 
dence and  the  law  of  evidence  generally  of  the 
State  prevail  in  those  courts.'  See  also,  WUcox  v. 
Uunt,  13  Pet.  378;  Ryan  v.  Bindley,  1  Wall.  66. 
There  are  undoubtedly  exceptions  to  the  principle 
that  the  decisions  of  the  State  courts,  as  to  what 
are  the  laws  of  that  State,  are  in  all  cases  binding 
upon  the  Federal  courts.  The  case  of  Swift  v. 
Tyson^  16  Pet.  1,  which  has  been  often  followed, 
established  the  principle  that  if  this  court  took  a 
different  view  of  what  the  law  was  in  certain 
classes  of  cases  which  ought  to  be  governed  by  the 
general  principles  of  commercial  law,  from  the 
State  court,  it  was  not  bound  to  follow  the  latter. 
There  is  therefore  a  large  field  of  jurisprudence  left 
in  which  the  question  of  how  far  the  decisions  of 
State  courts  constitute  the  law  of  those  States  is 
an  embarrassing  one.  There  is  no  common  law  of 
the  United  States,  and  yet  the  main  body  of  the 
rights  of  the  people  of  this  country  rest  upon  and 
are  governed  by  principles  derived  from  the  com. 
mon  law  of  England,  and  established  as  the  laws 
of  the  different  States.  Each  State  of  the  Union 
may  have  its  local  usages,  customs  and  common 
law.  Whsaton  v.  Peters,  8  Pet.  591;  Pennsylvania 
V.  Bridge  Co.,  13  How.  518.  When  therefore  in  an 
ordinary  trial  in  an  action  at  law  we  speak  of  the 
common  law  we  refer  to  the  law  of  the  State  as  it 
has  been  adopted  by  statute  or  recognized  by  the 
courts  as  the  foundation  of  legal  rights.  It  is  in  re- 
gard to  decisions  made  by  the  State  courts  in  ref- 
erence to  this  law,  and  defining  what  is  the  law  of 
the  State  as  modified  by  the  opinions  of  its  own 
courts,  by  the  statutes  of  the  State,  and  the  cus- 
toms and  habits  of  the  people,  that  the  trouble 
arises.  It  may  be  said  generally  that  wherever  the 
decisions  of  the  State  courts  relate  to  some  law  of  a 
local  character,  which  may  have  become  established 
by  those  courts,  or  has  always  been  a  part  of  the 
law  of  the  State,  the  decisions  upon  the  sub- 
ject are  usually  conclusive,  and  always  entitled  to 
the  highest  respect  of  the  Federal  courts.  The 
whole  of  this  subject  has  recently  been  very  ably 
reviewed  in  the  case  of  Burgess  v.  Sdigman,  107 
U.  8.  20.  Where  such  local  law  or  custom  has  been 
established  by  repeated  decisions  of  the  highest 
courts  of  a  State  it  becomes  also  the  law  governing 
the  courts  of  the  United  States  sitting  in  that 
State.''    Field  and  Harlan,  JJ.,  diss^ed.         ^ 
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In  Wallis  v.  Wood^  Texas  Supreme  Court,  Feb.  7, 
1888,  it  was  held  that  a  partnership  may  not  be 
proved  by  general  reputation.  The  court  said: 
"In  Brown  v.  CrcmdaU^  11  Conn.  93,  such  evidence 
was  held  to  be  incompetent,  even  in  connection  with 
other  facts,  and  the  court  say:  *To  receive  such 
evidence  would  be  a  departure  from  principle,  and 
a  precedent  dangerous  in  practice.  A  person  of 
doubtful  credit  might  cause  a  report  to  be  circu- 
lated that  another  was  in  partnership  with  him  for 
the  very  purpose  of  maintaining  his  credit.  His 
creditors  also  might  aid  in  circulating  the  report 
for  the  purpose  of  furnishing  evidence  to  enable 
them  to  collect  their  debts.'  In  New  York  it  was 
held  that  the  evidence  was  admissible  independ- 
ently, and  not  in  corroboration  of  other  evidence 
( Whitney  v.  Sterling,  14  Johns.  215,  and  Oowan  v. 
Jackson,  20  id.  178,  179);  but  in  the  later  case  of 
HaUiday  v.  McDougall,  20  Wend.  88,  it  is  said  that 
the  decisions  in  the  preceding  cases  must  be  under- 
stood to  rest  upon  the  fact  that  the  evidence  was 
admitted  without  objection.  Justice  Cowen  over- 
rules former  decisions,  and  expresses  opinions  and 
uses  arguments  against  the  competency  of  the  evi- 
dence for  any  purpose.  He  quotes  approvingly  the 
reasoning  in  Brown  v.  Crandall,  supra,  and  adds 
*  that  independent  of  sinister  misrepresentations, 
there  is  scarcely  a  question  upon  which  common 
reputation  is  more  fallible.  A  contract  of  partner- 
ship is  in  its  nature  incapable  of  being  defined  by 
laymen,  and  whether  an  apparent  partnership  bo 
really  so  or  a  contract  of  some  other  character,  is 
often  a  most  embarrassing  legal  question  with  the 
ablest  lawyer.'  He  says  the  rules  of  evidence  re- 
ject such  testimony  in  relation  to  ordinary  con- 
tracts, and  concludes  that  there  is  no  *  necessity  for 
a  resort  to  such  proof  in  the  one  case  more  than  in 
the  other.'  In  New  Hampshire  reputation  was 
held  inadmissible.  Bank  v.  Moore,  18  N.  H.  102, 
103 ;  the  court  following  HaUiday  v.  McDougaU  and 
Brown  v.  CrandaU,  supra.  See  also  later  case, 
Smith  V.  Griffith,  3  Hill,  336.  In  Ohio  the  Supreme 
Court  denied  the  right  to  offer  the  evidence  unless 
the  party  had,  by  word  or  deed,  held  himself  out 
to  the  world  as  a  partner.  Inglthright  v.  Hammond, 
19  Ohio  St.  843.  So  in  Vermont  the  same  rule  pre- 
vails. Hicks  V.  Cram,  17  Vt.  449;  Carlton  v.  Woolen 
Mill,  27  id.  498.  In  Georgia  it  is  held  reputation 
alone  is  not  sufficient  to  establish  a  partnership. 
Tumlin  v.  Goldsmith,  40  Ga.  224.  In  California  the 
evidence  is  held  inadmissible  except  in  corrobora- 
tion, and  to  show  knowledge  on  the  part  of  plain- 
tiff. Thus  we  see  that  the  decisions  are  by  no 
means  uniform.  The  weight  of  authority  is  how- 
ever opposed  to  the  admissibility  of  the  evidence. 
We  believe  both  principle  and  reason  are  also  op- 
posed to  it.  No  other  contract  can  be  established 
by  reputation.  As  to  third  persons  dealing  with 
a  partnership,  sufficient  concessions  have  been  made 
for  their  protection  by  allowing  proof  of  admissions 
of  the  person  sought  to  be  charged ;  his  acts  hold- 
ing himself  out  to  the  world  or  to  third  persons  as 
a  partner;  public  acts  of  the  firm;  their  bill  and 


letter-heads  sent  out  to  customers,  advertisements, 
shop-sign,  etc.;  and  all  acts  and  declarations  au- 
thorized by  him  that  would  inform  a  stranger  or 
the  public  that  the  partnership  existed.  The  facts 
that  form  public  opinion,  or  that  create  common 
reputation,  to  which  the  person  is  committed,  are 
more  trustworthy  and  more  satbfactory  than  mere 
proof  of  reputation  so  formed.  Proof  of  the  facts 
themselves  is  more  consistent  with  the  rules  of  evi- 
dence. A  contrary  doctrine  would  allow  reputa- 
tion, based  on  mere  hearsay,  to  prove  the  fact,  when 
the  law  would  exclude  the  hearsay  itself.  We 
think  a  rule  admitting  the  evidence  would  be  too 
loose  and  unsafe,  and  should  not  be  adopted  for 
any  purpose,  either  alone  or  in  connection  with 
other  testimony,  to  establish  a  disputed  partner- 
ship." 

» 

CAlf    THE   JUDICIARY    DETERMINE 

WHETHER  A  STATUTE  EXISTS  t 

I. 

LEGISLATURE'S  are  not  exempt  from  oorraption. 
Acta  are  approved  which  were  never  passed  as  ap- 
proved. Professional  bribers,  sometimes  unable  to 
drive  their  filtby  bargains  in  the  halls  of  legislation, 
intercept  and  alter  bills  on  their  way  from  the  bouses 
to  the  governor.  Constitutional  requirements  in  the 
enacting  of  statutes  are  willfully  or  inadvertently  dis- 
regarded. For  these  and  various  other  reasons  there 
are  statutes  enrolled  and  published  in  every  State 
which  have  no  legal  existence.  Must  they  neverthe- 
less be  regarded  and  obeyed  as  valid  laws  ?  Or  may 
their  validity  be  investigated  by  the  judiciary  and 
their  nullity  decreed  ?  How  far  can  the  courts  go  In 
their  investigation,  if  at  all  f  What  evidence  oaa  they 
consider?  Under  what  circumstances  will  judgment 
be  written  against  the  existence  of  a  statute?  These 
and  kindred  questions  as  of  vast  importance,  not  per- 
haps to  the  every -day  practitioner,  but  to  the  people; 
and  so  much  confusion  reigns  where  harmony  alone 
should  prevail  that  no  apology  is  needed  for  an  ex- 
haustive review  of  the  subject. 

In  England  the  general  acts  are  enrolled  by  the 
clerk  of  Parliament  and  filed  in  the  Court  of  Chan- 
cery. This  enrollment  constitutes  the  original  act; 
It  is  the  record  beyond  which  no  Inquiry  can  be  made. 
As  to  private  bills,  the  original  as  passed  and  ap- 
proved, and  which  remains  with  the  clerk  of  Parlia- 
ment, is  the  original  record.. 

In  Kina  v.  Arundel,  Hob.  249  (110),  the  doctrine  that 
the  journal  cannot  be  resorted  to,  to  impeach  the  ' 
original  act.  Is  based  on  the  fact  that  the  journal  was 
not  required,  by  any  law  or  any  provision  of  the  Brit- 
ish Constitution,  written  or  unwritten,  to  be  kept  by 
either  house:  '*But  npw  suppose  that  the  journals 
were  In  every  way  full  and  perfect,  yet  it  hath  no 
power  to  satisfy,  destroy  or  weaken  the  act,  which 
being  a  record,  must  be  tried  by  Itself,  teste  me  ipso. 
Now  journals  are  no  records,  but  remembrances  fur 
forms  of  proceedings  to  the  record ;  theyxurenotof  tif- 
cessUy^  neither  have  they  always  been.  They  are  like 
dockets  of  prothonotaries  or  the  i^articular  to  the 
king's  patent  *  *  *  The  journal  is  of  good  use  for 
the  observation  of  the  generality  and  materiality  of 
proceeding  and  deliberations  as  to  the  three  readings 
of  any  bill,  the  intercourses  between  the  two  houeea, 
and  the  like ;  but  when  tiie  act  is  passed  the  journal  is 
expired.  And  in  this  journal  there  appears  but  one 
reading  of  the  bill  in  the  upper  house  when  it  passed, 
which  is  uiilikolj.     But  if  the  r6cpr4  of  the  apt  iteelf 
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carry  iU  death's  wound  in  itaelf,  then  it  is  true  that 
the  parohmeiit— no,  nor  the  great  seal  either  to  the  orig- 
inal act  or  to  the  exemplifloation  of  it— will  not  serre, 
as  in  the  4  Hen.  VII,  18,  where  the  act  was  by  the 
king  with  the  consent  of  the  lords  (omitting  the  com- 
mons), and  was  judged  therefore  vuid.*'  Blaclcstoiie's 
hiqgaage  is  to  the  same  effect :  **  The  trial  therefore  of 
this  issue — nul  tiel  record— Is  merely  by  the  record, 
for  as  Sir  Edward  Coke  obsenres,  a  record  or  enroll- 
ment is  a  monument  of  so  high  a  nature,  and  importeth 
in  itself  such  absolute  rerity,  that  if  it  be  pleaded  that 
there  is  no  such  record,  it  shall  not  receive  auy  trial 
by  witness,  jury  or  otherwise,  hut  only  by  itself,**  3 
BL  Com.  3S1. 

There  is  no  reasonable  doubt  that  these  extracts 
state  the  oommoii-law  rule,  and  that  in  the  absence  of 
some  provision  In  the  Constitution  of  a  State  or  the 
organic  land  of  a  Territory,  requiriug  the  Legislature 
to  keep  journals  of  its  proceedings,  no  resort  can  be 
had  to  the  journals  actually  kept  for  the  purpose  of 
overthrowing  the  record  of  the  act.  But  in  this 
country  It  Is  doubtful  if  a  State  or  Territory  can  be 
found  in  which  the  power  superior  to  the  Legislature 
has  not  ordained  that  journals  of  legislative  proceed- 
ings shall  be  kept,  and  it  is  the  opinion  of  the  writer 
that  the  souod  rule,  and  the  one  that  has  the  support 
of  the  weight  of  the  adjudications,  that  in  such  a 
case  the  journal  may  be  resorted  to  for  the  purpose  of 
ascertaining  whether  the  law  as  enrolled  ever  passed, 
and  whether  it  was  oonstitutioually  passed.  If  the 
journals  on  their  face  show  that  the  act  was  never  in 
fact  passed,  or  that  the  Constitution  or  fundamental 
law  was  violated  as  to  Its  mandatory  provisions  in  the 
manner  in  which  the  statute  was  enacted,  then  it  is 
void.  It  the  journals  are  silent,  their  silence  will  not 
defeat  the  law  unless  they  are  expressly  required  to 
speak.  Back  of  the  journals  no  inquiry  can  be  made. 
What  are  the  cases  that  hold,  or  seem  to  hold  the  con- 
trary? 

First  let  us  consider  ^S^rmanv.  Story,  ao  Cal.  268; 
a  C,  80  Am.  Deo.  93.  The  Constitution  of  California 
at  the  time  the  act  in  question  was  passed,  provided 
that  '*  each  house  shall  keep  a  journal  of  Its  own  pro- 
ceedings and  publish  the  same;  and  the  ayes  and  noes 
of  the  memt>ers  of  either  house  on  any  question  shall 
at  the  desire  of  any  three  members  present,  be  entered 
on  the  journal."  The  question  whether  ao  act  could 
be  destroyed  by  the  journals  was  not  involved  in  this 
ease.  This  is  apparent  from  the  language  of  the  court : 
'*  There  is  nothing  upon  the  face  of  the  act  as  enrolled 
and  now  remaining  of  record  in  the  office  of  the  secr^ 
tai7  of  State,  tior  is  there  any  (Mng  in  tfie  joumcU 
showing  that  It  is  not  enrolled  and  approved  in  pre- 
cisely the  same  form  as  that  in  which  it  passed  both 
bouses."  The  ground  on  which  the  existence  of  the 
statate  was  attacked  was  that  the  act  enrolled  and 
filed  with  the  secretary  of  State  never  In  fact  passed 
either  house,  because  the  act  was  altered  by  the  en- 
rolling clerk  of  the  Senate  after  it  had  been  voted 
upon,  and  before  It  was  approved  by  the  governor. 
The  statement  in  the  the  opinion  of  the  facts  and  of  the 
question  l>efore  the  court  show  this  beyond  contro- 
versy :  **  To  impeach  the  validity  of  the  act,  the  de- 
fendant introduced  in  evidence  the  bill  as  it  was  trans- 
mitted from  the  Senate  to  the  Assembly;  the  amend- 
ments said  to  have  been  proposed  by  the  eommittee 
of  the  Assembly  on  military  affairs,  as  th^  appear  on 
the  tags  annexed  to  the  Senate  bill;  also  oral  testi- 
mony for  the  purpose  of  showing  that  the  said  amend- 
menU  as  they  appear  on  said  tags  are  the  amendments 
proposed  by  said  committee  and  rejected ;  and  that 
said  rejected  amendments  were  incorporated  Into  the 
enrolled  bUl  by  the  enrolling  clerk  of  the  Senate,  and 
thereby,  although  in  fact  not  adopted  by  either  house, 
became  a  port  of  the  act  as  it  now  appears.    In  other 


words.  It  is  claimed  to  be  competent  to  show  by  the 
kind  qf  evidence  indicated,  that  the  act  now  appearing 
of  record  in  the  office  of  the  secretary  of  State,  duly 
authenticated  by  the  certificates  of  the  secretary  of 
the  Senate  and  clerk  of  the  Assembly,  the  signatures 
of  the  president  of  the  Senate  and  speaker  of  the  As- 
sembly, never  did  pass  either  house,  and  is  therefore 
not  a  valid  law." 

The  attempt  in  this  case  then  was  to  destroy  the 
record,  not  by  the  journal,  but  by  other  evidence,  in 
which  oral  testimony  played  an  important  and  abso- 
lutely necessary  part.  No  lengthy  opinion  was  re- 
quired to  answer  so  absurd  a  proposition  as  this;  that 
the  existence  of  a  law  could  depend  on  the  testimony 
of  members  of  the  Legislature,  and  that  as  the  court 
might  find  the  fact  to  be,  in  case  of  a  difference  be- 
tween the  witnesses  as  to  the  facts,  the  court  could 
pronounce  the  statute  valid  or  void.  What  was  said 
in  this  case  touching  the  force  of  journals  to  over- 
throw the  record  of  a  statute  was  obiter,  for  there  was 
no  conflict  t>etween  the  record  and  the  journals.  But 
the  court  went  beyond  the  demands  of  the  case,  and 
did  declare  that  in  spite  of  the  constitutional  provis- 
ion to  which  reference  has  been  made,  the  journal 
could  in  no  way  affect  the  enrolled  act  which  imported 
absolute  verity.  The  language  of  the  court  on  this 
point  is:  "There  is  nothing  in  the  Constitution  then 
that  requires  or  authorizes  us  to  avoid,  correct  or  in 
any  way  modify  by  aid  of  the  journals  the  acts  of  the 
Legislature  properly  enrolled,  authenticated  and  de- 
posited with  the  secretary  of  State  as  records,  and  we 
know  of  no  provision  of  the  statute  imparting  to  the 
journals  any  greater  dignity  than  that  which  pertains 
to  the  journals  of  Parliament.'*  But  the  force  of  this 
dictum  is  much  broken  by  what  follows :  '*  Much  less 
is  there  auy  authority  for  resorting  to  the  biU  as  origi- 
nally introduced  with  the  loose  tags  appended,  con- 
taining proposed  amendments,  and  the  memoranda 
of  the  action  indorsed,  or  to  parol  evidence  for  the 
purpose  of  impeaching  the  record.  But  for  the  pur- 
pose of  showing  the  character  of  evidence  we  should 
find,  admit  for  the  present  that  it  is  competent  to  go 
behind  the  journals  as  well  as  the  enrolled  act  and 
look  at  the  bills.** 

Pacifio  Railroad  V.  Ooverjior,  2S  Mo.  868;  S.  C,  66 
Am.  Dec.  678,  will  be  found  to  be  in  harmony  with  the 
rule  which  has  been  stated  to  be  the  better  one,  for  It 
appears  from  the  opinion  that  the  Constitution  of 
Missouri  did  not  require  the  Legislature  to  keep  jour^ 
nals,  and  the  case  was  therefore  like  the  English  de- 
cisions, where  the  journals  are  held  to  be  memoran- 
dum books  kept  by  the  houses  for  their  own  conven- 
ience, and  not  under  the  requirement  of  a  superior 
law.  The  court  said :  **  The  Constitution  does  not  ex- 
pressly require  a  journal  to  be  kept,  though  it  evi- 
dently contemplates  that  there  would  be  one.**  But 
what  conclusively  takes  this  case  out  of  the  list  of  au- 
thorities against  resorting  to  journals  to  impeach  the 
record  of  a  statute  is  the  fact  that  the  provision  of 
the  Constitution  alleged  to  have  been  violated  in  the 
passing  of  the  act  (and  which  violation  it  was  claimed 
the  journals  would  show)  was  held  by  the  court  to  be 
not  mandatory t  but  merely  directory,  and  therefore 
the  failure  of  the  Legislature  to  observe  and  obey  it 
did  not  affect  the  statute,  but  only  rendered  the 
members  of  the  Legislature  guilty  as  law-breakers  in 
the  forum  of  public  opinion,  and  in  the  sanctuaries  of 
their  own  consciences.  The  court  said:  **  When  an 
act  is  directed  to  be  done  in  a  particular  way,  the  di- 
rection may  be  merely  directory — that  is.  it  is  not  of 
the  essence  of  the  act,  but  the  act  may  stand  in  law, 
notwithstanding  the  direction  was  not  strictly  ob- 
served. This  is  a  familiar  principle.  Those  exercis- 
ing the  powers  of  the  several  departments  are  sworn 
to  support  the  Constitution ;  yet  if  they  violate  their 
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duty,  the  exigeiiofes  of  govertimeiit  require  that  their 
acts  must  be  upheld.  This  is  not  true  of  all  viola- 
tiousof  the  Coustiiution,  but  is  particularly  applicable 
to  violatiojis  of  the  dasa  of  those  which  are  urged  against 
the  validity  of  Uie  law  under  consideration,  ♦  ♦  ♦ 
I'he  provisions  of  the  Constitution  alleged  to  have  been 
ffiolated  in  the  reconsideration  of  the  biU  were  desigtied 
to  be  directory.'* 

State  V.  Swift,  10  Nev.  176;  8.  C,  21  Am.  Rep. 
721,  is  uot  an  express  authority  on  the  point  that  the 
journal  cannot  be  looked  to  with  a  view  to  ascertain 
whether  a  statute  has  any  existence.  In  this  case  the 
court  was  asked  to  go  beyond  the  journals  to  destroy 
the  statute,  and  it  was  necessary  to  go  beyond  them, 
for  on  their  face  they  did  not  show  what  was  claimed 
to  be  fatal  to  the  statute,  namely,  that  it  was  not 
passed  as  approved  by  the  governor.  The  court  say : 
*'  If  this  courts  for  the  purpose  of  informing  itself  of 
the  existence  of  a  public  statute  or  testing  its  validity, 
Is  at  liberty  to  look  beyond  the  statute  roll,  solemnly 
attested  in  accordance  with  the  provisions  of  the  Con- 
stitution, and  is  bound  to  give  controlling  force  to  the 
entries  in  the  legislative  journals,  then  in  this  case  it 
does  clearly  appear  from  an  examination  of  those 
journals  that  Assembly  bill  No.  138,  entitled  as  this 
act  is  entitled,  was  finally  passed  in  the  terms  in  which 
it  was  introduced,  after  the  rejection  of  an  amend- 
ment proposed  and  originally  adopted  in  the  Senate. 
But  as  the  journals  do  not  purport  to  contain  the  lan- 
guage, or  even  the  substance  of  either  tfie  bill  or  the 
amendment — only  referring  to  it  by  its  number  and  title 
—they  cannot  by  themselves,  as  a  matter  of  course,  itn- 
pecuih  the  enrolled  act^  for  the  two  are  completely  and 
easUy  recoiusiled  by  supposing  that  the  bill  was  origi- 
^xaUy  drofwn  in  the  terms  of  the  enrolled  act.  We  are 
accordingly  asked  by  the  relator  to  go  a  step  further,  and 
look  at  a  paper  now  in  the  office  of  the  secretary  of 
State  purporting  to  be  t/ie  original  biU  as  introduced 
into  the  Assembly— the  bill,  it  is  said,  to  which  the  jour- 
nals refer,  and  whicJh  by  a  comparison  toith  the  jour- 
nals and  stalute  roll,  shows  that  section  2,  as  approved 
by  Hie  governor  and  enrolled^  was  never  passed  by  the 
Legislature,  If  we  are  at  liberty  to  institute  this  ex- 
amination and  comparison,  and  if  credit  is  to  be  given 
to  the  journals  and  this  loose  paper  in  preference  to 
the  statute  roll,  then  the  conclusion  of  relator  seems 
to  follow.**  Here  then  the  journals  did  not  destroy 
the  act.  There  was  a  link  to  be  supplied  outside  the 
journals,  and  the  court  very  properly  held  that  the 
inquiry  could  not  be  made.  It  is  true  that  the  court 
squarely  expresses  its  opinion  that  under  a  Constitu- 
tion providing  that  the  houses  of  the  Legislature 
should  keep  journals  of  their  proceedings,  the  enrolled 
act  is  conclusive,  and  cannot  be  overthrown  by  refer- 
ence to  the  journals ;  but  this  was  not  necessary  for 
the  decision  of  the  case,  and  at  the  end  of  the  opinion 
the  court  somewhat  weakened  the  force  of  its  re- 
marks as  an  authoritative  expression  of  the  law  in 
that  State  by  the  following  language:  "But  even  if 
we  admitted  the  correctness  of  the  decision  In  Spang- 
Ur  V.  Jaooby  upon  the  Constitutional  grounds  upon 
which  it  is  placed,  it  would  not  help  the  relator  in 
this  case,  for  it  is  there  only  held  that  the  journals 
can  be  resorted  to,  because  for  certain  purposes  they 
are  made  by  the  Constitution  a  record  of  as  much 
sanctity  as  the  en  rolled  laws.  Here  a  reference  to  the 
journals  cdone  shows  no  discrepancy  between  the  en- 
rolled act  and  the  act  passed.  To  discover  the  aUeged 
discrepancy  we  must  look  further  to  a  loose  paper  pos- 
sessiny  no  characteristic  of  a  record." 

In  People  v.  Comm'rs  of  Highways,  54  N.  Y.  278; 
S.  C,  13  Am.  Rep.  581,  what  was  said  was  obifei-.  No 
resort  to  the  journals  was  urged.  The  law  was  void 
on  its  face,  and  the  court  held  that  an  admission  of 
the  binding  force  and  validity   of  the  statute   by  a 


party  to  an  action  will  uot  preclude  a  decision  by  the 
court  in  his  favor  holding  the  statute  void.  The  court 
however  did  say,  that  on  the  question  whether  an  act 
has  received  the  requisite  vote  '*  the  printed  volume  is 
presumptively  correct,  and  the  original  act  is  oonelu- 
sive.** 

A  review  of  the  New  York  authorities  will  not^  be 
attempted.  They  are  not  satisfactoi^,  and  the  Court 
of  Appeals  of  that  State  has  recently  held  emphati- 
cally that  the  invalidity  of  a  statute  could  be  shown 
by  an  examination  of  the  journals.  Peoj^  v.  Peirea, 
92  N.  Y.  128.  The  oases  in  that  State  in  whioh  the 
question  was  discussed  are  People  ▼.  Purdy,  2  Hill,  35; 
Be  Bow  V.  People,  1  Denio,  14;  Warner  v.  Beers,  23 
Wend.  131;  Purdy  v.  Hill,  4  Hill,  394;  Hwil  v.  Van, 
Alstyne,  2S  Wend.  006;  People  v.  Supervi9ors,  8  N.  Y. 
317-^827;  People  v.  Devlin,  33  id.  280.  The  language  of 
the  oourt  in  this  last  ease  is  certainly  strong  to  the 
efbotthatthe  leoordwili  stand  in  spite  of  what  ap- 
pears in  the  journals.  Both  judges  who  wrote  opin- 
ions in  the  case  held  however  that  if  the  journals 
could  be  examined,  still  the  law  was  valid,  as  there 
was  nothing  on  them  to  destroy  the  statute. 

In  People  v.  Burt,  43Cal.  560,  the  court  was  asked  to 
refer  to  the  journals,  but  not  for  the  purpose  of  show- 
ing that  the  act  was  never  passed,  and  therefore  this 
case  decides  nothing  on  the  point,  although  the  oourt 
refused  to  examine  the  journals. 

In  Indiana  the  oourt  seems  to  have  settled  the  qoea- 
tion  against  the  right  to  affect  the  record  by  the  joor- 
nals  by  so  many  reiterations  of  that  doctrine  that  a  ref- 
erence to  the  cases  and  a  short  extract  from  the  opioion 
in  the  last  one  will  snifiee.  Ekfons  v.  Browfie,  80  Ind. 
514;  Bendery,  State,  53  id.  254;  Boofti  of  Comm^rs  v. 
Burford,  93  id.  383;  Stout  v.  County  of  Orant  (Ind.),  8 
N.  £.  Rep.  222.  In  this  last  ease  the  court  say :  **  It  is 
likewise  true  that  the  oeroiflcates  of  the  speaker  of  the 
House  of  Representatives  and  of  the  president  of  the 
Senate  respectively,  that  an  act  has  passed  both  houses 
of  the  General  Assembly,  are  conclusive  upon  the 
courts,  and  hence  cannot  be  impeached  by  the  produc- 
tion of  facts  iaeonsistent  with  tlie  truth  of  suoh  cer- 
tificates.'* 

In  Mayor,  etc,  v.  Harwood,  82  Md.  471;  S.  C,  8  Am. 
Rep.  161,  the  offer  was  to  show  by  evidence  other  than 
that  afforded  by  the  journals  that  the  enrolled  aot 
never  paesed  as  enrolled,  but  that  through  mistake  on 
the  part  of  the  engroesing  clerk  a  portion  of  the  origi- 
nal act  as  passed  was  omitted.  This  offer  was  of  course 
refused.  This  case  therefore  decides  nothing  on  the 
point.  But  in  Fouke  v.  Fleming,  13  Md.  392,  the 
the  court  seems  to  have  held  that  the  journals  oannot 
be  looked  to,  the  court  saying :  ** Seeing  that  the  en- 
grossed bill  and  the  published  copy  of  the  law  conne- 
sponded  we  do  not  feel  authorized  to  assume  they  are 
erroneous  and  decide  the  law  to  be  according  to  the 
evidence  of  the  proceedings  of  the  Legislatuie  as  fur- 
nished by  the  journals  of  the  two  houses.'* 

The  question  was  not  decided  in  Miller  v.  State,  3 
Ohio  St.  475,  for  the  reason  that  there  was  nothing  on 
the  face  of  the  journal  to  show  that  t^e  aet  was  void, 
and  the  oourt  said  that  erery  presumption  would  be 
indulged  in  support  of  an  aot,  and  that  as  certain 
things  which  it  was  claimed  had  not  been  done  in  the 
passage  of  the  aot,  were  not  specifically  required  to  be 
entered  upon  the  journals,  the  silence  of  the  joumala 
raised  no  pretumption  that  they  had  not  been  done. 
This  we  shall  see  Is  anquestlonably  sound. 

In  Louisiana  State  Lottery  v.  Richoux,  28  La.  Ann. 
748;  S.  G.,8Am.  Rep.  602,  no  attempt  was  made  to 
assail  the  act  by  the  record  contained  in  the  journals. 

But  in  New  Jersey  the  conclusive  character  of  the 
enrolled  act  is  authoritatively  settled.  Pangbom  v. 
Young,  82  N.  J.  Law,  29.  This  case  was  approved  in 
Freeholders  of  Passaiov.  Stevenson,  46  id.  178,  althonirh 
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the  court  beld->three  members  disseutiiig— that  under 
the  ameudment  to  the  OonBtitutiou  the  court  might 
look  to  the  record  which  that  amendmeut  had  re- 
quired to  be  made,  In  order  to  ascertaiu  whether  the 
provisious  of  that  amendment  had  been  complied 
with.  The  statute  was  held  void  because  of  a  failure 
to  give  the  notice  required  bj  the  amendment.  The 
same  article  provided  what  should  t>e  evidence  of  the 
giving  of  the  notice,  and  how  that  evidence  should  be 
preserved.  As  was  said  by  Dizun,  J.,  in  his  dissent- 
ing opinion  in  this  case,  the  same  arguments  that  lie 
at  the  foundation  of  Pangbom  v.  Young  applj  with 
equal  force  to  support  the  act  in  question,  and  it  is 
difficult  to  see  how  the  later  case  can  l>e  regarded  as 
consistent  in  principle  with  the  former.  (See  his  re- 
marks at  pages  190,  191.) 

Pangbom  v.  Young  is  undonbtedlj  the  strongest  and 
beet  reasoned  case  in  this  country  on  the  side  of  the 
question  it  supports.  Particular  reference  will  ttiere- 
fore  be  made  by  it  hereafter. 

North  Carolina  is  in  harmony  with  New  Jersey. 
Bordnax  v.  Oroom,  MN.  C  244. 

Mississippi  leans  ihe  same  way.  Oreen  v.  WeUer,  32 
Miss.  660.    But  the  court  was  divided. 

Connecticut  may  perhaps  be  considered  as  on  the 
same  side  of  the  question.    Eld  v.  Oorham,  20  Conn.  7. 

On  the  other  hand  the  oases  which  hold  that  under 
a  CoDstitutiou  requiring  journals  to  be  kept,  the  en- 
rolled act  may  be  overthrown  by  the  Journals  are 
numerous.  The  case  of  People  v.  Petrea,  92  N.  Y.  128, 
has  already  been  referred  to.  The  Constitution  of  that 
State  prohibited  the  passage  of  a  local  or  private  bill 
In  certain  cases,  unless  the  act  was  one  that  had  been 
reported  by  the  commissioners  appointed  by  law  to 
revise  the  statutes.  The  act  in  question  was  within 
the  condemnation  of  the  statute  unless  the  act  was  so 
reported.  The  court  held  that  it  would  be  presumed 
that  it  bad  been  so  reported,  but  that  the  journals 
showing  the  contrary,  the  statute  was  void,  and  it  was 
ruled  that  the  journals  should  have  been  received  in 
evidence,  and  the  court  seems  to  have  taken  judicial 
notice  of  them,  as  the  act  was  declared  void  by  the 
Court  of  Appeals.  Of  course  it  was  proper  to  take 
judicial  notice  of  them. 

In  State  v.  Frandfty  26  Kans.  724,  the  journals  showed 
that  four  supernumeraries,  who  had  no  seat  in  the 
House  and  no  right  to  vote  therein,  had  all  voted  for 
the  act  in  question,  and  that  without  their  votes  the 
bill  was  not  legally  passed.  The  court  took  judicial 
notice  of  the  fact  that  there  were  only  125  members 
lawfully  entitled  to  seats  in  the  House;  and  the  jour- 
nals showing  that  the  requisite  number  of  those  enti- 
tled to  seats  had  not  voted  for  the  bill  it  was  adjudged 
to  be  void  as  having  never  passed. 

In  State  v.  MoCleUand,  18  Neb.  236;  8.  C,  58  Am. 
Rep.  814;  S.  C,  26  N.  W.  Rep.  77,  the  journals  showed 
that  the  bill  passed  by  the  two  houses  was  not  the  one 
approved  by  the  governor,  and  the  court  was  called 
.upon  to  decide  whether  the  enrolled  act  was  conclu- 
sive. The  conclusion  of  the  court  was  that  the  jour- 
nals could  be  looked  to,  and  that  as  it  appeared  from 
them  that  the  statute  In  question  had  never  passed 
the  Legishiture,  it  was  void.  The  court  said :  **  The 
journals  of  each  House  were  evidently  intended  to 
furnish  the  public  and  the  courts  with  the  means  of 
ascertaining  what  was  actually  done  in  each  branch  of 
the  Legislatnre.  They  are  to  be  treated  as  authentic 
records  of  the  proceedings, and  the  court  may  resort  to 
them  where  the  validity  of  an  act  Is  questioned  upon 
the  ground  of  the  fttilore  of  the  Legislatnre  to  ob- 
serve a  matter  of  substance  in  its  passage,  for  the  pur- 
pose of  ascertaining  whether  the  constitutional  pro- 
visions have  been  substantially  complied  with  or  not. 
The  certificate  of  the  presiding  officers  is  merely  prima 
facie  evidence  that  an  act  has  been  duly  passed,  and 


wiU  he  overihrovm  if  it  appears  from  the  joumaU  that  it 
toos  not.  The  necessity  for  such  a  provision  is  appar- 
ent, as  this  is  the  second  act  passed  at  the  last  session 
of  the  Legislature  which  has  been  before  this  court 
where  the  provisions  of  the  original  act  were  changed 
and  others  inserted  apparently  without  the  knowl- 
edge of  the  meml>er8.  *  *  *  It  follows  that  the  act 
is  of  no  force  and  effect.'*  This  case  was  approved  by 
tbu  same  court  in  State  v.  Poole,  29  N.  W.  Rep.  246. 

The  case  of  Fouke  v.  Fleming/,  18  Md.  492,  seems  to 
be  overruled  by  Legg  v.  Mayor,  42  id .  220,  where  the 
court  say:  **  While  the  presumption  arising  from  the 
proper  forms  of  authentication  of  a  statute  is  very 
strong  that  the  statute  was  regularly  and  constitu- 
tionally enacted  by  the  Legislature,  the  authorities 
maintain  that  such  presumption  may  be  overcome  by 
competent  evidence,  and  the  statute  may  be  shown  to 
have  never  l>een  constitutionally  enacted,  and  this 
court  has  so  decided  at  the  present  term  in  the  case  of 
Berry  v.  BalL  A  Drum  Point  Railroad,  41  Md.  446.  A 
valid  statute  can  only  be  passed  in  the  manner  pre- 
scribed in  the  Constitution ;  and  where  the  provisions 
of  that  instrument  In  regard  to  the  manner  of  enact- 
ing laws  are  wholly  disregarded  in  respect  to  a  par- 
ticular act,  it  would  seem  to  be  a  necessary  conclusion 
that  the  act,  though  having  the  forms  of  authenticity, 
must  be  declared  to  be  a  nullity,  otherwise  the  ex- 
press mandatory  provisions  of  the  Constitution  would 
be  of  no  avail  or  force  whatever." 

But  in  Berry  v.  BalL,  etc..  Railroad  (see  same  case 
in  20  Am.  Rep.  69)  the  court  did  not  decide  upon  the 
journal  alone,  but  examined  the  engrossed  bill,  and 
from  this  evidence  came  to  the  conclusion  that  the 
bill  which  passed  the  two  houses  was  not  the  same  bill 
that  appeared  enrolled  and  filed.  This  case  therefore 
goes  beyond  the  conservative  and  sound  authorities  in 
the  investigation  of  the  existence  of  a  statute.  But  the 
court  expressly  held  that  parol  evidence  would  not  be 
received.  It  inclined  to  the  view  that  the  journal  by 
itself  would  not  in  any  case  be  sufficient  to  overthrow 
the  record  of  the  statute,  but  what  was  said  on  this 
point  was  of  course  obiter,  as  the  journal,  unaided  by 
other  evidence,  did  not  make  out  the  invalidity  of  the 
statute.  The  court  said :  **  But  while  the  authorities 
just  cited  maintain  that  it  is  the  right  and  duty  of  the 
court  to  go  behind  the  authentication  of  the  statute 
and  to  receive  evidence  such  as  that  furnished  by  the 
engrossed  bill  with  the  indorsements  thereon  and  the 
journals  of  the  proceedings  of  the  two  houses  of  the 
Legislature  upon  the  question  of  the  constitutional 
enactment  of  what  purports  to  be  a  statute,  they  all 
seem  to  concur  in  maintaining  that  no  statute  having 
the  proper  forms  of  authentication  can  l>e  impeached 
or  questioned  upon  mere  parol  evidence.  Nor  do  we 
decide  in  this  case  that  the  journals  of  the  two  houses, 
though  required  by  the  Constitution  to  be  kept  as  re- 
cords of  their  proceedings,  would  be  evidence  per  se 
upon  which  the  validity  of  a  statute  having  the  re- 
quired authentication  would  be  successfully  ques- 
tioned as  to  the  manner  of  its  enactment.*' 

In  Minnesota  it  is  settled  that  the  record  of  the  act 
may  be  destroyed  by  the  journals.  In  State  v.  City  of 
Hastings,  24  Minn.  78,  the  court  say :  "*  In  Supervisors 
of  Ramsey  County  v.  Heenan,  2  Minn.  281  (390),  it  was 
held  that  upon  inquiry  whether  an  alleged  statute  had 
been  passed  in  accordance  with  the  requirements  of 
the  Constitution  *  the  court  may  inspect  the  original 
bills  on  file  with  the  secretary  of  State  and  have  re- 
course to  the  journals  of  the  houses  of  the  Legislature 
to  ascertain  whether  or  not  the  law  has  received  all 
the  coostltntional  sanctions  to  its  validity.'  " 

In  New  Hampshire  the  same  doctrine  is  most  em- 
phatically established.  In  Opinions  of  Justices,  52  N. 
H.  622,  the  Supreme  Judicial  Court  of  that  State,  in 
response  to  a  resolution  of  the  Legislature,  rendered 
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the  following  opiulon  on  the  point:  "  When  au  act  is 
fouud  lodged  in  the  office  of  the  secretary  of  State 
with  other  public  acts  passed  at  the  same  sessiou, 
sigued  by  the  speaker  of  the  House  of  Representatives 
and  the  president  of  the  Senate,  and  approved  and 
sigued  by  the  governor  and  published  by  authority  as 
one  of  the  public  statutes,  that  constitutes  pt-Jnui/acie 
evidence  that  said  act  received  the  assent  of  the  two 
branches  of  the  Legislature  and  approval  of  the  gov- 
ernor in  the  manner  required  by  the  Coostitution  to 
make  it  a  valid  statute  of  this  State,  htU  that  the  jour- 
ncUs  of  eacJi  branch  of  the  LeoisUUnre  are  to  be  con" 
sidered  and  treated  as  authentic  records  of  the  proceed' 
ingSt  and  that  tfuiy  inay  be  resorted  to  in  such  cases  to 
ascertain  whether  the  tvjo  houses  in  fact  concurred  in 
the  poHsage  of  any  specified  act ;  and  that  if  it  appears 
by  the  Journal  that  they  did  not  thtis  coticur,  the  prima 
fade  evidence  derived  from  the  examination  of  the  act 
itee(f  wiXl  be  overcome^  and  the  aci  toiU  be  held  to  bein- 
vcUid  and  of  no  effect  as  a  law.**  This  is  an  approval 
of  a  former  opinion  by  the  justices  reported  in  35  K. 
H.  679. 

In  South  Carolina  the  court  has  held  not  only  that 
the  journals  are  competent  evidence  to  show  that  a 
statute  was  never  constitutionally  passed,  but  also 
that  the  original  bill  may  be  examined.  State  v.  Platt^ 
2  S.  C.  150;  S.  C,  16  Am.  Rep.  647.  The  reasoning  of 
the  court  in  this  case,  in  so  far  as  it  relates  to  the  right 
to  test  the  act  by  the  journals,  is  most  vigorous  and 
unanswerable :  **  When  several  independent  acts  are 
required  to  be  performed  in  order  to  accomplish  a 
given  result,  to  say  that  proof  of  the  performance  of 
one  of  them  shall  be  admitted  as  conclusive  proof 
of  the  performance  of  the  others,  is  to  say  in 
effect  that  that  alone  Is  really  requisite.  If  it 
should  be  admitted  that  the  great  seal  possessed 
by  law,  at  the  adoption  of  the  Constitution,  the 
attributes  ascribed  to  it  in  respect  of  affording 
final  and  conclusive  evidence  of  the  facts  certified  un- 
der it,  still  there  would  be  wanting  evidence  (to  be 
sought  for  in  the  Constitution  alone)  that  such  force 
Ufos  intended  to  be  given  to  it  in  its  bearifig  in  weakening 
the  safeguards  of  the  Constitution.  Assuming  the  ques- 
tion to  be  whether  the  act  had  passed  the  houses  by 
the  due  number  of  readings — of  which  fact  the  Con- 
stitution provided  appropriate  evidence,  namely,  the 
journals  of  the  proceedings  of  the  House— <£  is  not  to 
be  presumed  Uiat  it  was  iiUended  that  the  act  of  aJBUxing 
the  great  seal,  an  act  performed  apart  from  the  legisla- 
tive body^  in  an  executive  office,  shotUd  furnish  higher 
evidence  of  the  proceedings  of  that  body  than  its  own 
joumalH,** 

In  Alabama  it  has  been  clearly  settled  that  an  act 
must  stand  or  fall  by  the  record  made  by  the  jour- 
nals. Moody  V.  State,  48  Ala.  115;  S.  C,  17  Am.  Rep. 
28.  See  aUo  Jones  v.  HtUchinson,  43  Ala.  721 ;  Walker 
V.  Griffith,  60  id.  367;  Moog  v.  Randolph,  77  id.  687. 
This  is  the  law  in  Florida.  StaU  of  Florida  v.  Brown, 
20  Fla.  407;  in  Arkansas,  StaU  v.  Crawford,  36  Ark. 
237;  Chicot  County  V.  Vavies,  40  Id.  200;  Smithee  v. 
(7amp&<;U,  41  id.  471 ;  in  IlUnois,  Spangler  v.  Jacoby, 
14  Ul.  2S7',  S.  C,  58  Am.  Dec.  571 ;  PeopU  v.  Sturne, 
35  lU.  121;  S.  C,  85  Am.  Dec.  348;  Ryan  v.  LyncJ^  68 
111.160;  MiUerv.  Goodufin,  70  id.  659;  People  v.  Low- 
enthal,  03  id.  191-214;  in  Kansas,  Division  of  Howard 
County,  15  Kaiis.  194 ;  Commissiatiers  ▼.  Higgiftbotham, 
17  id.  62,  and  State  v.  Francis,  already  cited.  In 
addition  to  the  Nebraska  case  already  cited  sustain- 
ing this  view,  see  also  Taylor  v.  Wilson,  17  Neb.  88. 
Michigan  inclines  to  this  view,  if  indeed  it  cannot  be 
said  that  the  law  is  thus  settled  in  that  State.  Green 
V.  Graves,  1  Doug.  (Mich.)  351;  People  v.  Mafianney,  13 
Mich.  481;  LUchport  v.  East  Saginaw,  22  id.  104;  At- 
torney-General V.  Rice  (Mich.),  31  N.  W.  Rep.  208. 
Although  the  language  of  Thurmau,  J.,  in  MiUer  y. 


Stale,  8  Ohio  St.  475,  has  been  cited  to  the  contrary,  U 
would  seem  that  Ohio  has  adopted  the  more  rational 
rule  that  the  journal  is  not  closed  by  the  great  seal  to 
judicial  inspection.  Fordyce  v.  Godnum,  20  Ohio,  8(Hl; 
StaU  V.  Smith  (Ohio),  7  N.  £.  Rep.  447.  In  this  last 
case  the  court  say :  *  *  There  are  numerous  cases  in  the 
decisions  of  the  different  States  to  the  effect  that  the 
journals  of  a  Legislature  may  be  noticed  by  courts  on 
the  question  whether  a  bill  became  a  statute  or  not. 
But  as  before  stated,  none  are  to  be  found  in  which 
the  courts  have  for  any  purpose  affecting  the  validity 
of  a  statute  gone  beyond  such  permatietU  memorials  of 
its  enactment."  Colorado  is  in  the  same  good  com- 
pany. In  re  RoberU,  5  Colo.  525.  Iowa  is  still  in  doubt 
on  the  subject.  The  cases  of  Clara  v.  Statt,  5  Iowa. 
500,  and  Dunconibe  v.  Pritidle,  12  Id.  1,  have  been  cited 
as  holding  in  accordance  with  the  English  rule  that 
the  record  of  the  act  is  final.  That  they  do  not  so  hold 
is  apparent  from  a  most  casual  reading  of  the  cases, 
and  that  court  has  so  decided  in  a  recent  case.  KoeK- 
ler  V.  HiU,  14  N.  W.  Rep.  788.  Referring  to  these  cases 
the  court  say:  '' AU  that  was  determined  in  relation 
to  the  question  under  consideration  in  the  two  last- 
named  cases  was  that  where  there  is  a  conflict  be- 
tween the  printed  act  or  statute  and  the  enrolled  act, 
filed  in  the  office  of  the  secretary  of  State,  the  Ut- 
ter is  the  ultimate  proof  of  the  true  expreasioc  of 
the  legislative  will.  Whether  the  journals  were  oompe- 
tc9U  evidence  or  their  effect  was  twt  considered  in  either 
case.** 

The  court  In  this  case  seems  to  have  leaned  toward 
excluding  the  journals,  saying  on  this  point:  **  The 
leading  and  better  reasoned  of  the  cases  which  hold 
the  enrolled  bill  is  a  verity,  and  that  the  journals  can- 
not be  considered  in  determining  the  question  whether 
such  bill  was  constitutionally  passed  by  the  General 
Assembly  or  what  the  contents  of  the  bill  were,  are." 
(Citing  New  York,  California,  New  Jersey,  Missouri 
and  Indiana.) 

But  the  court  does  not  express  any  opinion  on  the 
subject.  On  the  contraiy,  it  specially  refrains  from 
doing  BO.  **  As  we  have  said,  the  appellant  contends 
the  enrolled  joint  resolution  is  a  verity,  and  that  we 
cannot  look  into  the  journals  for  the  purpose  of  ascer- 
taining whether  or  not  it  was  ever  agreed  to  by  the 
respective  bodies  composing  the  Eighteenth  General 
Assembly,  and  that  the  great  weight  of  authority  it 
in  favor  of  this  position.  The  citations  may  indicate, 
to  say  the  least,  that  this  is  a  debatable  question.'* 
The  court  here  inclines  to  the  other  opinion. 

Texas  appears  to  hold  that  under  a  general  provis- 
ion in  the  Constitution  requiring  the  houses  to  keep 
journals  of  their  proceedings,  the  journals  cannot  be 
used  to  impeach  legislation.  This  is  practically  the 
effect  of  the  cases  of  Blesstiig  v.  City  of  GainesUm,  42 
Tex.  641,  and  Usener  ▼.  StaU,  8  Tex.  App.  177.  These 
cases  were  subsequently  distinguished  by  a  reoeut  de- 
cisiou  of  the  Texas  Court  of  Appeals,  Huni  ▼.  StaU, 
3  S.  W.  Rep.  283,  and  they  were  practically  affirmed. 
The  distinction  there  made  brings  us  to  a  very  im- 
portant question,  but  one  on  which  the  authorities  are 
in  commendable  accord.  In  ifntU  v.  Stale  it  appeared 
that  the  Texas  Constitution  required  the  presiding  ofll- 
cer  of  each  house  to  sign  all  bills  in  the  presence  of 
the  house,  and  thM  the  fact  of  such  signing  should  be 
entered  upon  thejo^tmals.  No  such  entry  appeared  on 
the  j  ournals  as  to  the  act  in  question,  and  the  court 
held  that  the  provision  of  the  Constitution  was  man- 
datory, and  not  having  been  complied  with,  the  stat- 
ute was  a  nullity.  The  court  made  a  distinction  be- 
tween a  general  provision  that  journals  should  be 
kept  and  all  proceedings  entered  therein,  and  a  pro- 
vision requiring  particular  facts  to  be  entered  therein, 
and  impliedly  held  that  in  the  former  case  resort  could 
not  be  had  to  the  jooruaU  to  destroy  the  statute.  The 
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ooarteaid:  **  In  uelther  the  BUMing  nor  the  Uaener 
oaM  it  the  dittinotlou  betweeu  a  oonftitatlon»l  pro- 
yition  which  expremlj  requires  an  entiy  of  a  fact  oon- 
oeming  the  passage  of  a  statute  to  be  entered  apon 
the  journals  and  a  proTlsion  which  contains  no  such 
express  requirement  discussed  or  noticed.  lo  regard 
to  the  latter  character  of  proyision,  these  decisions  are 
unquestionably  correct,  but  with  respect  to  prorislons 
of  the  former  character,  we  cannot  agree  to  the  ap- 
parently unqualified,  unlimited  rule  therein  an- 
nounced :  nor  do  we  belieye  that  either  of  the  courts 
deliyering  these  opinions  would  haye  so  held  had  the 
precise  question  now  before  us  been  called  to  their  at- 
tention or  so  presented  as  to  demand  thorough  inyes- 
tigation.  We  are  unwilling  to  adhere  to  and  affirm 
the  broad  language  of  those  opinions,  although  thej 
are  not  only  good  authority  themselyes,  but  are  sup- 
ported by  the  decisions  of  other  courts  of  high  au- 
thority." Texas  then  may  be  said  to  be  opposed  to 
looking  at  the  journals  under  a  Constitution  which 
merely  provides  that  the  houses  shall  keep  journals  of 
their  proceedings,  and  if  any  particular  fact  is  re- 
quired to  be  spread  upon  the  journal,  it  is  only  as  to 
that  fact  that  the  journal  will  be  examined.  All  the 
oases  agree  that  if  a  certain  thing  is  required  speoifl- 
cally  to  be  entered  on  the  journal,  the  silence  of  the 
journal  will  be  fatal  to  the  statute.  The  oases  on  this 
point  will  be  referred  to  hereafter.  It  was  on  this 
ground  that  the  oases  of  State  ▼.  Smith,  7  N.  E.  Rep. 
447:  Spaugler  y.  Jacoby,  14  111.  297;  8.  C,  58  Am.  Deo. 
671;  HuntY,  StaU,  88.W.  Rep.  288;  StaU  v.  Buckley, 
64  Ala.  609,  were  decided.  Strictly  speaking  there- 
fore«  none  of  these  decisions  can  be  held  to  establish 
anthoritatirely  the  rule  that  in  all  oases  the  journals 
can  be  referred  to.  But  in  Alabama  and  Illinois  the 
courts  have  expressly  gone  thus  far.  (See  Alabama 
oases  already  cited  and  People  v.  j^tonie,  36  111.  121 ;  S. 
C.,  85  Am,  Deo.  848.)  In  these  oases  the  statutes  in 
question  were  not  adjudged  void  because  the  journal 
did  not  show  on  its  face  some  fact  specifically  required 
to  be  shown  on  the  journal,  but  for  the  reason  that  the 
:*ournals  established  affirmatively  that  some  constitu- 
tional provision  had  not  been  complied  with.  Califor- 
nia ruled  in  the  same  way  in  the  earlier  history  of  the 
State,  Fowler  y.  Pierce,  2  Cal.  166 ;  and  though  the 
court  orerruled  this  case  in  Sherman  v.  Story,  yet  the 
question,  as  we  have  seen,  was  not  necessarily  in- 
volved. But  in  Weilty,  Kerfield,  54  Cal.  Ill,  we  find 
that  the  pendulum  has  swung  baok.  The  court  in  this 
case  expressly  held  that  a  failure  to  read  a  bill  at 
length  on  three  separate  days,  in  accordance  with  the 
requirements  of  the  Constitution, was  fatal  to  the  act. 
How  did  the  court  learn  that  the  Constitution  had 
not  been  complied  with  in  this  regard  if  it  did  not  re- 
sort to  the  journal  or  some  other  source  of  informa- 
tion independent  of  the  record  to  the  statute  7  The 
court  certainly  held  that  the  record  of  the  act  was  not 
conclusive.  This  record  did  not  show  that  violation 
of  the  Constitution.  The  pendulum  seems  to  have 
oscillated  farther  to  the  right  than  to  the  left.  It  bad 
new  momentum  imparted  to  it  coming  baok.  The 
court  did  not  even  trouble  itself  about  examining  the 
journals,  but  acted  on  the  admissions  of  a  party 
against  all  authority.  The  case  states  that  **  the  pro- 
ceedings  of  the  Assembly  wUh  reference  to  the  bill  re' 
f  erred  to  in  the  opinion  are  set  otU  at  length  in  the  peti- 
tion, and  from  this  it  appears  th(U  the  bill  was  not  read 
at  length  on  its  first  and  second  reading.'*  This  statute 
was  not  declared  void  because  the  journals  were  silent 
as  to  something  particularly  required  to  be  entered 
upon  them.  It  therefore  overrules  Sherman  v.  Story. 
The  United  States  Supreme  Court  appears  to  have 
gone  still  farther  than  those  cases  which  hold  the 
journal  may  be  examined.  In  Gardner  v.  Dari%ey,  6 
Wall.  ^9,  the  court  merely  decided  that  the  day  when 


the  president  approved  a  bill  could  be  shown  by  any 
information  available,  there  being  no  date  to  the  ap- 
proval and  the  law  requiring  none.  But  the  court 
used  language  that  would  warrant  resort  to  the  jour- 
nal or  even  to  other  sources  of  information  to  ascer- 
tain whether  a  statute  had  any  legal  existence.  *'  We 
are  of  opinion  therefore,  on  principle  as  well  as  au- 
thority, that  whenever  a  question  arises  in  a  court  of 
law  of  the  existenoe'  of  a  statute,  or  of  the  time  when  a 
statute  took  eflSect,  or  of  the  precise  terms  of  a  statute, 
the  judges  who  are  called  upon  to  decide  it  have  a 
right  to  resort  to  any  source  of  information  which  in 
its  nature  is  capable  of  convcTing  to  the  judicial  mind 
a  clear  and  satisfactory  answer  to  such  questions, 
always  seeking  first  for  that  which  in  its  nature  is 
most  appropriate,  unless  the  positive  law  has  enacted 
adifllerent  rule."  This  language  was  cited  with  ap- 
proval by  the  same  court  in  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  and  the  court  added :  "  Of  course  any 
particular  State  may  by  its  Constitution  and  laws  pre- 
scribe what  shall  t>e  couolusive  evidence  of  the  exist- 
ence or  non-existence  of  a  statute."  The  implication 
from  these  words  is  that  until  such  prescription  has 
been  made,  that  court  does  not  deem  itself  concluded 
by  the  record  of  the  statute.  See  also  Amoskeag  Nat 
Bank  v.  Ottawa,  105  U.  S.  667. 

In  Pennsylvania  the  decisions  are  not  in  clear  shape. 
Spear  V.  Plank  Road  Co.,  22  Petin.  St.  876,  has  been 
cited  to  sustain  the  position  that  the  journals  cannot 
be  looked  to.  But  see  Sonthwark  Bank  v.  Common- 
weaith,  26  Penu.  St.  446,  which  leans  the  other  way. 

In  Oregon  the  court  appears  to  have  assumed  that  it 
could  examine  the  journals  of  the  houses  to  ascertain 
whether  the  bill  ever  passed  as  it  appears  of  record. 
Stale  V.  Wright,  12  Pao.  Rep.  708.  The  court  examined 
the  journals  and  came  to  the  conclusion  that  there 
was  grave  doubt  whether  the  bill  ever  passed,  but  the 
court  did  not  consider  it  necessary  to  decide  the  ques- 
tion. It  did  however  practically  hold  that  the  jounml 
could  be  inspected  and  that  it  might  be  used  to  im- 
peach a  statute.  After  reviewing  the  jounials  at  con- 
siderable length,  so  far  as  this  particular  act  was  con- 
cerned, the  court  said :  *'  It  may  therefore  be  well 
questioned  whether  this  bill  ever  became  a  law.'* 

Guy  C.  H.  COBLI88. 

Grand  Forks,  Dakota. 


NEOLIOENCE-DEA  TH^A  CTION-REMEDY. 

NEW  JERSEY  SUPREME  COURT,  FEB.  27, 1888. 

Grosso  v.  Delaware,  L.  &  W.  R.  Co. 
In  the  absence  of  an  express  statute  no  action  lies  for  an  in- 
jury caused  by  the  death  of  a  human  being. 

THE  opinion  states  the  case.    The  defendant  had 
judgment  below  on  demurrer. 

Mr.  Trinible,  for  plaintiff  in  error. 

Bedle,  Muirheid  A  MoOee,  for  defendant  in  error. 

Magie,  J.  The  declaration  demurred  to  charged 
the  defendant  company  with  the  immediate  killing  of 
plaintiff*s  wife  by  the  negligence  of  its  employees.  It 
sought  to  recover  damages  for  the  loss  of  her  society 
and  assistance  in  plaintiff's  domestic  affairs,  and  for 
money  laid  out  by  him  in  burying  her.  The  case  thus 
presented  does  not  come  within  the  provisions  of  the 
statute  of  March  3,  1848  (Revision,  294),  or  any  other 
statute.  It  is  of  novel  impression  in  this  State,  and 
the  demurrer  raises  the  question,  whether  apart  from 
the  authority  conferred  by  statute,  an  action  will  lie 
to  recover  damages  for  the  killing  of  a  human  being. 
In  the  very  ingenious  argument  submitted  in  behalf 
of  the  plaintiff  in  error,  it  seems  to  be  admitted  that 
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the  ourreut  of  Eug^Iish  aathority  indicates  that  such 
an  aotiou  oould  not  be  brought  at  common  law.  lu 
1607  it  was  held  that  the  husband  oould  uot  recover 
for  the  iojurj  he  sustained  by  the  death  of  his  wife 
occasioned  bj  the  battery  of  defendant.  Higgins  v. 
Butcher,  Yel.  89.  In  deciding  the  case,  Tanfleld,  J., 
expressed  this  opinion :  **  If  a  man  beat  the  servant  of 
S.  so  that  he  dies  of  that  battery,  the  master  shall 
not  have  an  action  for  the  battery  and  loss  of  service, 
because  the  servant  dying  of  the  extremity  of  the  bat- 
tery, it  is  now  become  an  offense  to  the  crown,  being 
converted  into  a  felony,  and  that  drowns  the  particu- 
lar offense  and  private  wrong  offered  to  the  master 
before,  and  his  action  is  thereby  lost.'*  No  trace  of  a 
case  involving  the  right  to  recover  for  the  loss  of  ser- 
vices occasioned  by  the  killing  of  a  wife  or  servant 
can  be  found  thereafter  until  1808.  Then  in  an  action 
tried  before  Lord  Ellen  borough,  a  husband  sought  to 
recover  damages  for  injuries  inflicted  on  his  wife  by 
the  negligent  overturning  of  a  stage-coach,  and  which 
eventually  produced  her  death.  That  eminent  judge 
directed  the  jury  to  limit  the  damages  to  those  the 
husband  had  suffered  during  the  life  of  the  wife,  giv- 
ing as  the  reason,  that ''  in  a  civil  court  the  death  of  a 
human  being  cannot  be  complained  of  as  an]  injury.'* 
Baker  v.  Bolton,  1  Camp.  493. 

No  further  opportunity  to  adjudicate  upon  the  ques- 
tion seems  to  have  been  afforded  until  1872,  when  an 
action  by  a  father  for  loss  of  the  services  of  a  daugh- 
ter and  servant,  occasioned  by  her  death,  caused  by 
the  negligence  of  a  servant  of  the  defendant,  came  be- 
fore the  Court  of  Exchequer  on  demurrer  to  pleas, 
one  of  which  set  up  that  the  death  of  the  daughter 
was  the  immediate  and  instantaneous  result  of  the 
negligence.  The  validity  of  that  plea  was  sustained 
as  affording  a  complete  answer  to  the  father's  claim. 
Osbojti  V.  OHlett,  L.  R.,  8  Ezch.  88.  This  course  of  de- 
cision cannot  perhaps  be  said  to  have  been  promul- 
gated without  some  protest.  Thus  the  learned  re- 
porter of  Baker  v.  Bolton  appends  to  the  report  this 
query:  "  If  the  wife  be  killed  on  the  spot,  is  this  to  be 
considered  damnum  absque  injuria  f  " 

In  Osbom  v.  OiUett  the  result  was  reached  by  the 
concurrence  of  Kelly,  C.  B.,  and  Pigott,  B.,  against 
the  vigorous  dissent  of  the  then  Baron  Bramwell. 
Notwithstanding  such  evidences  of  some  doubt,  the 
fact  that  the  common  law  has  been  construed  in  Eng- 
land from  the  earliest  times  to  reject  an  action  for 
loss  of  services  occasioned  by  the  death  of  the  servant 
appears,  not  only  from  these  adjudg^  cases,  but  also 
from  the  absence  of  precedents  for  such  actions  (the 
opportunity  for  which  must  have  frequently  occurred), 
and  of  any  doctrine  of  text-writers  or  commentators 
to  the  contrary.  There  also  appears  a  parliamentary 
declaration  of  what  was  the  common-law  rule,  which 
seems  to  me  must  be  decisive.  It  occurs  in  a  recital  of 
the  preamble  of  Lord  Campbell's  act  of  9  &  lOViot.,  chap. 
93  (1846),  which  declares  that  ''  no  action  is  now  main- 
tainable against  a  person  who  by  his  wrongful  acts 
may  have  caused  the  death  of  another  person." 
There  is  nothing  to  justify  any  restriction  of  this  gen- 
eral expression  of  what  the  common  law  was,  because 
ttie  act  then  proceeds  to  give  an  action  in  favor, 
among  others,  of  a  husband  for  the  death  of  his  wife, 
and  of  a  parent  for  the  death  of  his  child,  although 
such  death  had  been  caused  under  circumstances 
which  would  amount  in  law  to  felony. 

Counsel  therefore  properly  admitting  this  rule  to 
have  existed  at  common  law,  strenuously  contend 
that  it  has  never  been  and  ought  not  to  be  adopted 
here.  His  argument  is  that  this  doctrine  depended 
upon  the  notion  that  every  homicide  was  felony,  and 
occasioned  the  forfeiture  of  the  felon's  goods;  and 
since  his  property  was  to  go  to  the  crown,  and  his  body 
to  the  gallows,  an  action  for  a  private  injury  was 


useless  and  absurd;  but  that  in  this  country,  where 
the  law  of  forfeiture  has  never  been  adopted,  the  rule 
is  inapplicable  under  the  maxim,  cessatite  ratUme,  ces- 
sat  ipsa  lex.  But  it  is  obvious  that  the  reason  ooausel 
assH^ns  for  the  rule  is  not  that  afforded  by  the  eases. 

In  Higgina  v.  Butcher  it  is  said,  not  that  the  private 
action  is  useless,  but  that  the  private  wrong  is 
merged  or  drowned  in  the  public  wrong. 

In  Baker  v.  BoUon  the  case  was  uot  necessarily  one 
of  felony,  and  Lord  fSUenborough's  ruling  opposed  a 
barrier  to  any  civil  action  for  a  death,  however  oansed. 

In  Osbom  v.  OiUett  there  was  nothing  to  show  the 
killing  to  have  l>een  felonious,  and  all  the  judges  treat 
the  case  as  not  involving  a  felony.  So  the  recital  of 
Lord  Campbell's  act  declared  that  no  aotiou  lay  against 
any  person  who  by  his  wrongful  (not  necessarily  felo- 
nious) acts  had  caused  the  death  of  another.  The 
rule  having  been  applied  to  cases  not  felonious,  we 
cannot  accept  the  reason  attributed  by  counsel  as  the 
ground  of  the  rule.  Many  reasons  have  been  sug- 
gested for  the  rule.  It  has  been  said  that  it  is  incon- 
sistent with  the  policy  of  the  law  to  permit  the  value 
of  human  life  to  become  the  subject  of  judicial  com- 
putation (IForeeyv.  Railroad  Co.,  1  Handy,  481),  that 
upon  the  principle  which  would  allow  an  action  to 
those  who  have  l>een  deprived  of  the  services  of 
deceased,  an  action  would  lie  in  favor  of  those  enti- 
tled to  the  protection  or  interested  in  the  life  of 
deceased,  as  dependents  or  even  creditors  (Insttrance 
Co,  V.  Railroad  Co.,  25  Conn.  265),  that  there  is  a  na- 
tional and  universal  repugnance  among  enlight- 
ened nations  to  setting  a  price  on  human  life  {Hyatt 
V.  Adams,  16  Mich.  180),  and  which  is  perhaps  as  satis- 
factory as  any,  that  the  right  to  such  services  as  are 
under  discussion  ceases  at  the  instant  of  death,  so  that 
the  husband  or  master  Is  deprived  of  no  service  to 
which  he  can  be  said  to  have  a  right.  Wood  Mast,  k 
Serv.,  %  228;  Shear.  &  R.  Neg.,  §290.  What  may  have 
been  the  real  reason  for  the  establishment  of  this  rule 
of  the  common  law  we  may  not  be  able  to  discover; 
but  if  so,  I  do  uot  apprehend  we  can  apply  the  maxim 
cessante  ratione.  In  that  case  the  rule  must  be  held 
to  be  one  (to  use  the  apt  illustration  of  Mr.  Bishop) 
originally  created  for  some  legal  reason  which  in  the 
mutation  of  things  has  crumbled  away,  leaving  the 
rule  BO  crystallized  as  to  be  immovable  except  by  leg- 
islative power.  1  Bish.  Crim.  Law,  §837.  It  is  in  this 
sense  I  think  that  the  rule  has  been  accepted  as  law 
in  this  country.  While  several  of  our  text-books  criti- 
cise It,  all  seem  to  admit  it  to  have  been  a  rule  of  the 
common  law  generally  adopted  here.  Reeve  Dom. 
Rel.  377;  Schouler  Dom.  Rel.  110;  Shear,  k  R.  Neg., 
§  290;  Wood  Mast.  &  Serv.,  §  223;  1  Thomp.  Neg.  note, 
1272;  Hll.  Torts,  87. 

There  are  two  early  cases  in  this  country  lu  which 
the  common-law  rule  was  not  applied.  The  first  was 
Smithy,  Weaver,  Tayl.  (N.  C.)42,  in  which  an  action 
for  damages  for  the  killing  of  a  slave  was  allowed. 
The  report  is  obscure,  and  it  Is  obvious  that  some  con- 
siderations growing  out  of  the  peculiar  relations  of 
master  and  slave  may  have  afforded  ground  for  the 
decision.  The  other  case  is  that  of  Ford  v.  Monroe,  20 
Wend.  210,  where  a  father  was  permitted  to  recover 
for  the  loss  of  the  services  of  his  son,  killed  by  the  de- 
fendant. But  the  point  was  evidently  uot  raised  by 
counsel,  and  passed  sub  silentio.  The  case  moreover, 
as  well  as  the  later  case  of  Lync/i  v.  Davis,  12  How. 
Pr.  323,  was  clearly  overruled  by  the  Court  of  Appeals 
in  the  case  below  cited.  I  have  not  found  any  other 
cases  giving  the  least  countenance  to  the  contention 
of  plaintiff  in  error  until  one  of  recent  date,  hereafter 
referred  to.  On  the  contrary,  we  have  the  oommon- 
law  rule  forbidding  an  action  for  damages  occasioned 
by  the  death  of  a  human  being,  except  in  oases  where 
a  statute  gives  a  remedy  by  action,  acknowledged  in 
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Massaohu setts  (^^mterv.  Railroad  Corp.,  1  Cush.  476); 
ill  Kentucky  {EdenY,  Railroad  Co.,  U  B.  Moiir.  166); 
In^ew  York  {Greenv.  Railroad  Co.,  28  Barb.  »;  *41 
N.  Y.294);  In  Michigan  {HyaU  v.  Adams,  16  Mich. 
180);  ill  Indiana  (Loug  v,  Morrison,  14  Ind.  6%;  Bail- 
road  Co.  V.  Keeley,  23  id.  133);  in  Couuectloat  {In- 
surance Co.  V.  Railroad  Co.,  25  Conn.  272);  in  the  Su- 
preme Court  of  the  United  States  (in^uratice  Co.  v. 
Brame,  95  U.  S.  754);  in  California  {Kramer  v.  Rail- 
road Co.,  25Cal.  434);  in  Maine  {Nickerson  v.  Harri- 
man,  38  Me.  277);  In  Pennsylvania  {Railroad  Co.  v. 
^dam«,  55  Penn.  St.  499);  and  in  Georgia  {Railroad 
Co.v.  Lacey,  49  Qa.  106).  The  case  of  recent  date  above 
referred  to  is  StdHvan  v.  Railroad  Co.,  3  Dill.  384.  The 
action  was  by  a  parent  for  the  loss  of  the  services  of 
his  son,  claimed  to  have  been  killed  by  the  negligence 
of  the  defendant.  It  was  admitted  that  there  was  no 
existing  statute  upon  which  the  action  could  rest. 
After  a  review  of  the  English  cases,  Dillon,  J.,  reached 
the  conclusion  that  the  plaintiff  might  recover.  The 
decision  indicates  the  opinion  of  that  able  judge  to  be 
that  the  common  law,  as  administered  here,  does  not 
prohibit  such  actions.  But  I  have  found  no  other 
Federal  court  following  the  case,  and  the  Supreme 
Court  of  the  United  States  in  Ifisurance  C.  v.  Drame, 
supra,  declares  the  proposition  that  by  the  common 
law  no  civil  action  lay  for  an  injury  which  results  in 
death  to  be  one  not  open  to  question. 

Lord  Campbell's  act,  as  we  have  seen,  gave  an  action 
in  favor  of  a  husband  and  parent,  as  well  as  of  a  wife 
and  child,  for  an  injury  occasioned  by  death.  In  the 
earliest  period  the  common  law  had  given  to  the  widow 
and  to  the  heir  an  action  against  the  slayer  of  the 
husband  and  ancestor.  Such  actions,  known  as  ap- 
peals of  death,  had  fallen  into  disuse,  and  after  the 
celebrated  case  of  Ashford  v.  Thonxton,  1  Barn.  &  Aid. 
405,  which  exhibited  to  comparatively  modern  times 
two  relics  of  ancient  law,  viz.,  pleadings  ore  tenus  and 
wager  of  battle,  were  abolished  by  statute.  As  I  have 
interpreted  the  common  law,  thenceforth  an  injury 
occasioned  by  death  was  absolutely  without  redress. 
Parliament  thereupon,  by  Lord  Campbell's  act,  pro- 
vided for  redress  for  such  injuries,  etc.  It  gave  an  ac- 
tion in  favor  of  the  widow  and  of  the  children  of  the 
deceased.  It  also  gave  an  action  In  favor  of  the  hus- 
band and  the  parent.  When  the  Legislature  of  New 
Jersey  passed  the  "Act  to  provide  for  the  recovery  of 
damages  in  cases  where  the  death  of  a  person  is  caused 
by  wrongful  act,  neglect  or  default,'*  approved  March 
3,  1848,  the  lines  of  Lord  Campbell's  act  were  not  fol- 
lowed. An  action  was  thereby  given  in  favor  of  the 
widow,  but  not  in  favor  of  the  husband;  and  the  ac- 
tion was  not  limited  to  the  children,  but  extended  for 
the  benefit  of  the  next  of  kin.  The  omission  of  the 
husband  does  not  however,  in  my  judgment,  indicate 
a  legislative  declaration  that  he  already  had  a  right  of 
action.  As  we  have  seen,  no  recognition  of  any  such 
right  has  been  discovered.  The  omission  may  rather 
be  assumed  to  indicate  a  legislative  Intent  to  provide 
redress  for  those  who,  in  general,  had  been  dependent 
upon  the  deceased,  and  who  for  that  reason  might  be 
presumed  to  be  peculiarly  injured  by  his  death. 

The  conclusion  I  have  reached  is  that  the  rule  of  the 
common  law  was  that  no  action  would  lie  to  recover 
damages  for  the  killing  of  a  human  being;  that  the 
rule  has  become  so  solidified  that  whatever  Its  origi- 
nal reason  was,  and  however  such  reason  may  have 
ceased  to  exist,  it  cannot  be  judicially  disregarded  or 
annulled,  but  if  injurious,  its  further  modification 
must  be  sought  from  legislative  action.  This  result 
excludes  the  whole  action  disclosed  in  the  declara- 
tion. 

The  demurrer  was  therefore  properly  sustained,  and 
the  judgment  below  should  be  affirmed. 
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Appeal—  decision  — partial  affirmance.— Un- 
der the  Code  of  Civil  Procedure  of  New  York,  §  1317, 
providing  that  on  appeal  the  court  *'  may  reverse  or 
affirm,  wholly  or  partly,  or  may  modify  the  judgment, 
*  ♦  *  and  may  *  *  *  grant  a  new  trial  or  hear- 
ing," on  appeal  from  a  judgment  for  a  gross  sum  of 
money  against  a  single  defendant  a  new  trial  can  be 
granted  only  as  to  the  whole  action,  and  the  court  can- 
not sustain  a  part  of  the  judgment  and  order  a  new 
trial  as  to  the  residue.  Story  v.  Railroad  Co.,  ON.  Y. 
85;  Wolstenholme  v.  Manufacturing  Co.,  64  id.  272. 
This  section  (1317)  embodies  and  takes  the  place  of 
sections  13,  330,  Code  Proc,  and  it  in  no  way  enlarges 
the  powers  or  jurisdiction  of  appellate  courts.  The 
two  authorities  above  referred  to  must  therefore  con- 
trol our  decision  in  this  case.  A  new  trial  in  a  com- 
mon-law action  against  a  single  defendant  can  be 
granted  only  as  to  the  whole  action,  and  so  far  the 
common-law  rule  Is  still  In  force.  If  however  In  such 
a  case. there  is  error  affecting  only  part  of  the  judg- 
ment, and  the  record  be  In  such  condition  that  by  a 
reversal  in  part,  or  by  a  modification  thereof,  the  error 
can  be  eliminated,  and  the  judgment  can  thus  be 
made  right  without  a  new  trial,  the  Code  confers 
power  upon  appellate  courts  to  make  the  correction  or 
modification.  So  too  where  there  are  several  defend- 
ants, and  there  is  error  affecting  only  one,  who  has  a 
separate  defense,  the  judgment  as  to  him  may  be  re- 
versed and  a  new  trial  ordered,  leaving  final  judgment 
to  stand  as  to  the  others.  Frank  v.  Insurance  Co.,  102 
N.  Y.  266.  April  10,  1888.  Ooodsell  v.  Western  Union 
Tel  Co.    Opinion  by  Earl,  J. 

Arbitration  and  award  —  conclusiveness  — 
PARTY- WALLS. —One  who  has  agreed  to  submit  to  arbi- 
trators the  value  of  a  party-wall  is  bound  by  the 
award  and  cannot  afterward  deny  his  liability  to  pay 
one-half  the  value  as  fixed  by  the  arbitrators.  April 
10,  1888.    Bedell  v.  Kennedy.    Opinion  by  Finch,  J. 

Fraud  —  fraudulent  conveyance  —  pending 
SUIT  — CONSIDERATION.— Defendant,  pending  a  fore- 
closure suit  in  which  judgment  for  a  deficiency  might 
be  rendered  against  her,  conveyed  to  her  brother-in- 
law  lands  conveyed  to  her  through  him  by  her  hus- 
band, and  he  conveyed  them  back  to  her  in  trust  for 
her  daughter.  Defendant  alleged  that  at  the  time  of 
her  conveyance  she  was  Ignorant  of  the  foreclosure 
suit,  and  it  was  iif>t  established  that  the  transfer  was 
voluntary  and  without  consideration.  Held,  that 
there  was  no  legal  inference  of  fraudulent  intent,  and 
a  finding  for  defendant  should  not  be  disturbed. 
April  10.  1888.  Jackson  v.  Badger.  Opinion  by 
Finch,  J. 

Municipal  corporations  —  defective  streets  — 
EXPLOSION  OF  OAS.— In  an  action  against  a  city  for  in- 
juries caused  by  an  explosion  at  a  man-hole  in  a  street, 
it  appeared  that  steam-heating  pipes  h&d  been  laid  so 
near  gas-pipes  that  they  had  leaked,  and  a  consequent 
accumulation  of  gas  becoming  ignited  bad  probably 
caused  the  explosion.  The  steam-pipe  enterprise  was 
an  entirely  new  one,  but  was  properly  authorized  by 
charter  and  city  ordinance.  There  was  no  positive 
proof  of  a  lack  of  care  in  conducting  the  work  or  locat- 
ing the  pipes,  or  that  such  explosion  could  be  antici- 
pated. Held,  that  no  negligence  on  the  part  of  the  city 
had  been  shown.  Where  the  defect  is  known,  render- 
ing the  street  unsafe  and  dangerous,  the  municipality 
is  bouuid  to  be  prompt  and  vigilant  In  remedying  it. 
It  is  at  all  times  bound  to  exercise  due  care  that  the 
streets  are  safe  and  free  from  dangerous  defects,  and 
that  they  shall  not  become  unsafe  or  dangerous.  To 
this  extent  its  duty  is  absolute.    The  language  of  the 
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oases  expressing  the  measure  of  dotj  resting  npon  ma- 
uicipal  corporations  in  respect  to  their  streets,  sewers, 
etc.,  has  not  always  been  carefully  guarded:  but  the 
doctrine  has  been  frequently  reiterated  in  this  court 
that  there  is  no  absolute  guaranty  of  undertaking  on 
the  part  of  a  municipal  corporation  that  Its  streets  or 
ofcber  constructions  shall  at  all  times  and  under  all  cir- 
cumstances be  in  a  safe  and  proper  condition,  and  that 
its  obligation  and  duty  extend  only  to  the  exercise  of 
reasonable  care  and  yigi lance.  McCarthy  y.  Syracuse, 
46  N.  Y.  194;  Smith  t.  Mayor,  etc.,  66  id.  296;  Ringy. 
Cohoes,77  id.  88;  Hubbeil  y.  Yonkers,  104  id.  484. 
There  must  be  willful  misconduct  or  culpable  neglect 
to  create  liability.  Under  such  circumstances,  the 
omission  of  the  city  to  make  a  regulation  prescribing 
the  manner  In  which  the  steam-pipes  should  be  laid 
furnishes  no  evidence  of  negligence.  The  experience 
furnished  by  the  accident  led  to  the  changes  in  the 
forms  of  coverings  for  the  man-holes,  and  to  the  sul>- 
stitutiou  of  a  different  method  of  joining  the  sections 
of  the  steam-pipes,  which  thereafter  apparently  pre- 
vented the  occurrence  of  similar  accidents.  But  so 
far  as  appears,  all  the  precautions  which  at  the  time 
seemed  to  be  necessary  were  taken  to  make  the  work 
safe  and  secure,  j^pril  10,  1888.  Hunt  v.  City  of  New 
York.    Opinion  by  Andrews,  J. 

PARTIKS  — DEED  OF  TRUST —PARTITION  —  SALE  — 
ESTOPPEIi     TO      QUESTION     VALIDITY.  —  (J)     A     deed 

imposing  certain  trusts  upon  the  grantee  of  the 
property  conveyed,  provided  that  he  might  abso- 
lutely sell,  lease  or  mortgage  so  much  of  the  estate 
or  any  part  thereof  as  might  be  necessary  to  defray 
the  expenses  of  the  same,  and  to  invest  the  proceeds 
received  and  pay  over  the  income  to  the  grantor,  and 
upon  the  latter's  death,  to  transfer  both  principal  and 
interest  and  the  whole  of  the  residue  to  his  surviving 
children.  Held,  that  as  the  deed  did  not  command 
an  absolute  sale  of  the  whole  of  the  real  estate,  after 
the  death  of  the  grantor,  the  residue  of  the  real  estate, 
if  any,  vested  in  his  children;  and  they  should  be 
made  parties  to  a  judgment  for  a  partition  and  sale  of 
the  land,  in  order  to  give  a  purchaser  at  the  sale  a 
cleai*  title.  (2)  Aftera  judgment  and  sale  of  land  In 
partition  proceedings,  the  alleged  heirs  to  the  prop- 
erty admitted,  In  a  sealed  Instrument,  the  validity  of 
a  claim  against  the  estate,  and  consented  that  It 
should  be  paid  out  of  the  funds  arising  from  such  sale. 
It  did  not  appear  that  the  instrument  was  based  upon 
any  consideration  or  was  overacted  upon.  Held,  that 
this  was  not  such  a  recognition  of  the  validity  of  the 
sale  as  will  estop  them  from  denying  It.  (8)  A  person 
made  a  party  to  partition  proceedings,  but  who  has  no 
interest  in  the  land  sold,  and  is  not  a  necessary  party 
to  the  proceedings,  will  not  be  estopped  from  denying 
the  validity  of  the  sale.  April  10,  1888.  MUler  y. 
Wright    Opinion  by  Earl,  J. 

CORPORATIONS — STOCK  —  ACTION  TO  DETER- 
MINE OWNERSHIP  —  CONTRACT  —  PUBLIC  POLICY— 
EQUITY  — JURISDICTION  —  ACCOUNTING  —  CONTRIBU- 
TION —  DEFENSES  —  FRAUD  —  RIGHT  TO  JURY   TRIAL. 

(1)  A  corporation  Is  not  a  necessary  party  to  a  suit  be- 
tween its  stockholders  as  to  the  ownership  of  stock. 

(2)  Persons  purchasing  property  with  their  own 
money,  but  intending  to  turn  it  over  to  a  railroad 
company  with  which  they  are  connected,  are  the  real 
parties  In  Interest  In  an  action  to  establish  their  rights 
as  against  an  associate  In  the  purchase  who  refuses  to 
surrender  the  possession  of  certain  shares  of  the  stock 
of  the  corporation  owning  the  property.  (3)  An  agree- 
ment to  organize  a  corporation,  and  that  one  of  the 
persons  furnishing  the  capital  shall  subscribe  for  the 
whole  stock  intended  to  be  taken  by  the  associates  is 
not  illegal.  (4)  An  action  to  establish  the  rights  of 
persons  who  have  advanced  money  and  incurred  lia- 


bilities in  reliance  upon  an  agreement  of  others  to 
contribute  equally  to  such  advances  and  share  such 
liabilities,  is  one  for  the  cognizance  of  a  court  of 
equity.  (6)  The  fact  that  a  mortgage  was  given  by  a 
corporation  to  secure  an  advance  made  by  a  member 
thereof  upon  its  formation  Is  no  defense  for  his  asso- 
ciates when  called  on  to  reimburse  him  aocording  to 
their  agreement.  (6)  The  repayment  by  a  third  party 
of  the  amount  expended  by  one  who  advanced  funds 
under  an  agreement  that  his  associates  should  con- 
tribute to  the  advance  affords  no  defense  to  an  action 
for  contribution  unless  such  was  the  intention  of  the 
parties.  (7)  The  trial  by  a  referee  of  the  question  of 
an  overcharge  of  the  cost  of  property  purchased  by  de- 
fendant with  the  funds  of  his  associates  does  not 
necessarily  involve  a  question  of  fraud  entitling  de- 
fendant to  a  jury  trial,  as  his  liability  results  from  his 
failure  to  expend  the  moneys  intrusted  to  him  by  his 
associates  In  the  purchase  of  such  property.  April  10, 
1888.    King  v.  Barnes.    Opinion  by  Ruger,  C.  J. 

Patents  sor  inventions  —  transfer  —  promis- 
sory NOTES- CONSTITUTIONAL  LAW.— A  State  law 
providing  that  when  the  consideration  for  a  promis- 
sory note  shall  consist  of  the  right  to  a  patent  Inven- 
tion, the  words  **  given  for  a  patent-right''  shall  be 
written  or  printed  on  the  face  of  such  note,  which 
shall  be  subject  to  the  same  defenses  in  any  pur- 
chaser's hands  as  in  the  hands- of  the  original  owner, 
and  making  it  a  misdemeanor  to  take  or  sell  a  note 
without  those  words  inserted  therein,  with  knowledge 
that  the  consideration  was  a  patent-right,  is  not  un- 
constitutional as  being  in  restraint  of  a  patentee's 
right  of  sale  of  his  invention.  This  question  has  been 
considered  by  the  highest  conrts  in  the  States  of  Penn- 
sylvania and  Ohio,  under  statutes  substantially  like 
the  statute  in  this  State,  and  In  the  opinions  delivered 
the  constitutionality  of  the  legislation  was  main- 
tained. Tod  V.  Wlok,  36  Ohio  St.  370;  Haskell  v. 
Jones,  86  Penn.  Stat.  173.  The  plaintiff  however,  in 
opposition  to  this  view,  cites  several  cases :  Ex  parte 
Robinson,  2  BUs.  309;  Woolen  v.  Banker,  17  Alb.  Law 
J.  72;  U.  S.  Cir.  Ct.,  S.  D.  Ohio,  Swayne,  J.;  la  re 
Lake,  U.  S.  Cir.  Ot.,  N.  D.  Ohio,  Matthews,  J. ;  Cran- 
sou  V.  Smith,  37  Mich.  309;  Wllch  v.  Phelps,  14  Neb. 
134;  State  v.  Lockwood,  43  Wis.  408.  The  leading  case, 
Ez  parte  Robinson,  arose  under  a  statute  of  ludiana 
making  it  unlawful  for  a  person  to  sell  or  offer  to  sell 
any  patent-right  within  this  State  without  first  filing 
an  authenticated  copy  of  the  letters-patent  with  the 
clerk  of  the  court,  and  at  the  same  time  making  an 
affidavit  before  the  clerk  that  the  letters-patent  were 
genuine  and  had  not  been  revoked  or  annulled,  and 
that  he  had  full  authority  to  sell,  etc.  It  was  held  by 
Mr.  Justice  Davis,  sitting  at  circuit,  that  the  law  then 
in  question  was  unconstitutional  and  void,  as  an  in- 
fringement upon  the  right  of  sale  secured  to  a 
patentee  by  the  letters-patent.  The  other  cases  men- 
tioned are  founded  mainly  upon  the  authority  of  Ex 
parte  Robinson.  It  will  be  observed  that  even  if  that 
case  was  well  decided,  It  would  not  necessarily  de- 
termine a  case  arising  under  our  statute,  which  does 
not  undertake  to  impose  conditions  upon  the  right  to 
sell  a  patented  invention,  but  simply  prescribes  that  if 
a  negotiable  Instrument  is  taken  upon  such  sale  the 
words ''given  for  a  patent- right"  shall  be  inserted, 
and  subjects  the  note  to  defenses  existing  against  its 
original  holder,  notwithstanding  Its  transfer.  The 
Supreme  Court  of  the  United  States  In  a  recent  case 
(Patterson  v.  State,  97  C  S.  501)  had  occasion  to  pass 
upon  the  validity  of  a  statute  of  Kentucky  which  pro- 
hibited the  sale  In  that  State  of  Illuminating  oils  not 
bearing  a  prescribed  test.  The  plaintiff  was  the 
patentee  of  an  oil,  which  If  the  statute  was  valid,  could 
not  be  sold  at  all  In  Kentucky,  as  it  could  not  be  made 
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SO  as  to  conform  it  to  the  statute  staudard.  It  was 
claimed  that  the  law  was  an  invasion  of  the  right  se- 
cured to  the  patentee  by  his  imteut  to  sell  his  iuTen* 
tion.  The  opinion  of  Mr.  Justice  Harlan  in  the  case, 
upholding  the  statute,  in  which  the  court  concurred, 
is  an  able  and  satisfactory  exposition  of  the  doctrine 
that  the  patent  laws  do  not  interfere  with  the  power 
of  a  State  to  pass  laws  for  the  protection  and  security 
of  its  citizens  in  their  persons  and  property,  or  In  re- 
spect to  matters  of  internal  polity,  although  such  laws 
may  incidentally  afflect  the  profitable  use  or  sale  by  a 
patentee  of  his  invention.  The  Supreme  Court  of  In- 
diana, after  the  decision  in  Patterson  y.  State, 
affirmed  the  constitutionality  of  the  Indiana  statute, 
reversing  Its  previous  decisions  to  the  contrary, 
founded  upon  Ex  parte  Robinson.  Breokbiil  v.  Ran- 
dall, 102  Ind.  528;  New  v.  Walker,  106  Ind.  366.  Under 
this  state  of  the  authorities  we  feel  at  liberty  to  de- 
clare our  concurrence  in  the  views  expressed  by  the 
courts  of  Ohio  and  Pennsylvania  upon  the  general 
question.  The  right  of  a  discoverer  to  sell  his  inven- 
tion is  not  derived  from  his  patent.  This  right  would 
exist  although  no  patent  laws  had  been  enacted. 
What  he  obtains  by  his  patent  is  the  right  to  exclude 
others  from  selling  or  using  his  invention  for  the 
period  specified ;  the  right  to  sell  or  use  which  would, 
except  for  the  protection  of  the  patent  laws,  be  open 
to  all  the  world.  The  statute  of  New  York  now  in 
question  in  no  wny  interferes  with  this  exclusive 
right.  A  State  law  directly  infringing  this  law  would 
unquestiooably  be  void.  The  law  of  Congress  and  the 
State  law  are  not  in  conflict.  The  object  of  one  is  to 
secure  to  the  inventor  an  exclusive  right  to  use  or  sell 
his  invention,  and  the  object  of  the  other  is  to  protect 
against  fraud  in  sales.  The  State  law  operates  upon 
the  thing  taken  for  the  right  sold  when  that  is  a  nego- 
tiable instrument  by  requiring  the  consideration  to  be 
plainly  expressed,  and  thus  subjecting  the  Instrument 
when  transferred  to  the  same  defenses  in  the  hands  of 
the  transferee  as  in  the  hands  of  the  original  holder. 
The  statute  does  not  make  the  note  illegal,  although 
the  statutory  words  are  omitted;  nor  does  it  tiUce 
from  a  bona  fide  transferee  for  value  before  maturity, 
without  notice  of  the  consideration,  the  protection 
accorded  to  commercial  paper  by  the  law-merchant. 
This  is  the  view  taken  in  the  case  first  cited,  and  is  we 
think  the  true  construction  of  the  statute.  It  is  im- 
possible to  say  even  that  the  statute  operates  to  the 
disadvantage  of  the  patentee.  It  may  restrict  the 
currency  of  the  paper  taken  on  sales  of  patent-rlghts, 
but  on  the  other  hand  it  may  facilitate  sales  by  In- 
ducing confidence  on  the  part  of  purchasers  that  they 
will  be  protected  In  case  of  fraud  or  other  defense. 
April  10,  1888.  Herdic  v.  RoessUr.  Opinion  by  An- 
drews, J. 

Statute  of  Limitations  —  conversion  — -  run- 
ning OP  THE  STATUTE  —  BY  AGENT  —  WHAT  CONSTI- 
TUTES— RATIFICATION  —  PLEADING     AND     PROOF.— 

(1)  Under  the  Code  of  Civil  Procedure  of  New 
York,  MIO,  providing  that  the  time  within  which  an 
action  must  be  commenced  shall  be  computed,  where 
the  right  grows  out  of  the  receipt  or  detention  of 
money  by  a  person  acting  in  a  fiduciary  capacity  from 
the  time  when  the  person  having  the  right  to  make 
the  demand  had  actual  knowledge  of  the  facts  upon 
which  that  right  depends,  where  plaintiflf,  in  an  action 
for  the  conversion  of  funds  in  the  hands  of  defendant 
for  investment,  relied  entirely  upon  defendant  and 
received  interest  money  from  him  on  a  pretended  in- 
vestment for  a  long  time,  and  it  appeared  that  de- 
fendant never  invested  the  money,  but  used  it  for  his 
own  purposes,  the  statute  begins  to  run  from  the  time 
plaintiff  discovered  the  true  state  of  facts  and  de- 
manded a  return  of  the  money.  (2)  Where  money  is 
placed  in  the  hands  of  an  agent  for  investment  upon 


good  bond  and  mortgage,  and  he  retains  such  money 
in  his  own  possession,  and  causes  his  wife  to  assign  to 
plaintiff  a  bond  not  representing  an  investment  of 
money,  but  obtained  as  a  part  of  the  consideration 
expressed  on  a  trade  of  real  estate  by  her  and  secured 
by  a  mortgage  on  property  already  fully  incumbered, 
the  agent  is  liable  for  conversion.  (3)  The  bond  was 
secured  by  a  second  mortgage  on  a  lot  covered  by  a 
first  mortgage  to  its  full  value ;  the  second  mortgage 
included  about  twenty  feet  of  land  not  covered  by  the 
first  mortgage ;  plaintiff,  in  Ignorance  of  her  rights, 
accepted  from  defendant  a  deed  to  such  twenty  feet; 
in  a  very  sh<»rt  time  after  being  advised  what  her 
rights  were,  she  returned  such  deed  and  claimed  the 
money.  fieZd,  that  the  acceptance  of  the  deed  was 
not  a  ratification  of  defendant's  acts.  (4)  Where  a 
complaint  in  an  action  for  the  conversion  of  money 
fails  to  aver  a  demand  by  plaintiff  of  such  money,  but 
is  not  demurred  to,  evidence  of  such  demand  is  com- 
petent in  absence  of  objection.  April  10,  1888.  King 
V.  McuiKeUar.    Opinion  by  Gray,  J. 

Taxation  —  tax  titles  —  cancellation—  re- 
funding PURCHASB-MONfT.— Laws  of  New  York,  1855, 
chap.  427,  §  85,  provides  that  when,  after  the  convey- 
ance has  been  made,  a  tax  sale  is  found  to  have  been 
Invalid,  the  comptroller  shall  cancel  the  sale  and  re- 
fund the  purchase-money  to  the  purchaser  or  his 
assigns.  Held,  that  where  a  purchaser  has  conveyed 
away  the  property  by  mortgage  and  warranty  deed  be- 
fore sale  was  canceled,  his  grantee  alone  is  entitled  to 
the  purchase-money.  April  10,  1888.  People  ex  rel  v. 
Chapin,    Opinion  by  Andrews,  J. 


UNITED   STATES  SUPREME  COURT  AB^ 
STRACT, 

CONSTITUTIONALLAW— LEGISLATIVE  POWERS— TAX- 
ATION—PUBLIC  IMPROVEMENTS.— After  an  assessment 
for  improving  a  street  was  partly  paid,  it  was  declared 
void  for  want  of  any  provision  f<irnot  ice  and  hearing, 
and  the  unpaid  portion  was  cancelled.  Subsequently 
the  Legislature  directed  an  assessment  of  the  amount 
so  cancelled,  with  interest,  upon  the  lands  upon 
which  the  former  assessment  was  not  paid,  and  pro- 
vided for  an  apportionment,  with  notice  and  hearing 
thereof.  Held^  valid.  The  power  to  tax  belong^  ex- 
clusively to  the  legislative  branch  of  the  government. 
United  States  v.  New  Orleans,  98  U.  S.  381,  398;  Meri- 
wether V.  Garrett,  102  id.  472.  In  the  words  of 
(liief  Justice  Chase,  condensing  what  had  been  said 
long  before  by  Chief  Justice  Marshall:  '*The  judicial 
department  cannot  prescribe  to  the  legislative  depart- 
ment limitations  upon  the  exercise  of  Its  acknowl- 
edged powers.  The  power  to  tax  may  be  exercised 
oppressively  upon  persons ;  but  the  responsibility  of 
the  Legislature  is  not  to  the  courts,  but  to  the  people, 
by  whom  its  members  are  elected.**  Bank  v.  Fenno, 
8  Wall.  583,548;  McCulloch  v.  Maryland,  4  Whest. 
316,428;  Bank  v.  Billings,  4  Pet.  514,  563.  See  also 
Kirtland  v.  Hocthklss,  100  U.  S.  491,  497.  Whether 
the  estimate  of  the  value  of  land  for  the  purpose  of 
taxation  exceeds  its  true  value,  this  court  on  writ  of 
error  to  a  State  court  cannot  inquire.  Kelly  v.  Pitts- 
burgh, 104  U.  S.  78,  80.  The  Legislature,  in  the  exer- 
cise of  its  p<»werof  taxation,  has  the  right  to  direct 
the  whole  or  a  part  of  the  expense  of  a  public  improve- 
ment, such  as  the  laying  out,  g^rading  or  repairing  of  a 
street,  to  be  assessed  upon  the  owners  of  lands  bene- 
fited thereby ;  and  the  determination  of  the  territorial 
district  which  should  be  taxed  for  a  local  improve- 
ment is  within  the  province  of  legislative  discretion. 
Willard  V.  Presbury,  14  Wall.  676;  Davidson  v.  New 
Orlean>i,  96  U.  S.  97;  Mobile  Co.  v.  Kimball,  102  id. 
601,  708,704;  Hagar  v.  Reclamation  Dist.,  Ill  id.  701. 
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If  the  Legislature  provide<«  for  uotioe  to  aud  hearing 
of  each  proprietor  at  some  stage  of  the  prooeedings, 
upon  the  question  what  proportion  of  the  tax  shall  be 
assessed  upon  his  land,  there  is  do  taking  of  his  prop- 
erty without  due  process  of  law.  MoMiUen  v.  Ander- 
son, 85  U.  S.  37 ;  Davidson  ▼.  New  Orleans  aud  Hagar 
T.  Reclamation  Oist.,  above  cited.  In  Davidson  v. 
New  Orleans  it  was  held  that  if  the  work  was  one 
which  the  State  had  the  authority  to  do,  aud  to  paj 
for  bj  assessments  on  the  property  benefited,  objec- 
tions that  the  sum  raised  was  exorbitant,  and  that  part 
of  the  property  assessed  was  not  benefited,  presented 
no  question  under  the  fourteenth  amendment  to  the 
Constitution  upon  which  this  court  could  review  the 
decision  of  the  State  court.  96  U.  8.  100,  106.  In  the 
absence  of  any  more  specific  constitutional  restriction 
than  the  general  prohibition  against  taking  property 
without  due  process  of  law,  the  Legislature  of  the 
State,  having  the  power  to  fix  the  sum  necessary- to  be 
levied  for  the  expense  of  a  public  improvement,  and 
to  order  it  to  be  assessed,  either  like  other  taxes,  upon 
property  generally,  or  only  upon  the  lands  benefited 
by  the  improvement,  is  authorized  to  determine  both 
the  amount  of  the  whole  tax  aud  the  clans  of  lands 
which  will  receive  the  benefit,  and  should  therefore 
bear  the  burden,  although  it  may,  if  it  sees  fit,  com- 
mit the  ascertainment  of  either  or  both  of  these  facts 
to  the  Judgment  of  commissioners.  When  the  deter- 
mination of  the  lands  to  be  benefited  is  intrusted  to 
commissioners,  the  owners  may  be  entitled  to  notice 
and  hearing  upon  the  question  whether  their  lands  are 
benefited,  aud  how  much.  But  the  Legislature  has 
the  power  to  determine,  by  the  statute  imposing  the 
tax,  what  lands,  which  might  be  benefited  by  the  im- 
provement, are  in  fact  benefited ;  and  If  it  does  so,  its 
determination  is  conclusive  upon  the  owners  and  the 
courts,  and  the  owners  have  no  right  to  be  heard  upon 
the  question  whether  their  lands  are  benefited  or  not, 
but  only  upon  the  validity  of  the  assessment,  and  its 
apportionment  among  the  diflferent  parcels  of  the  class 
which  the  Legislature  has  conclusively  determined  to 
be  benefited.  In  determining  what  lands  are  bene- 
fited by  the  improvement,  the  Legislature  may  avail 
itself  of  such  information  as  it  deems  sufficient,  either 
through  investigations  by  its  committees  or  by  adopt- 
ing as  its  own  the  estimates  or  conclusions  of  others, 
whether  those  estimates  or  conclusions  previously  bad 
or  had  not  any  legal  sanction.  April  2,  1888.  Spencer 
V.  MerchcnU.  Opinion  by  Gray,  J.;  Matthews  and 
Harlan,  JJ.,  dissenting. 

Evidence— ANCfKNT  docdmbnt— use  for  compari- 
son OF  HANDWRITING.— Where  a  paper,  dated  in  1828, 
properly  authenticated,  from  the  public  archives  of 
Coahuila,  purporting  to  be  signed  in  person  by  an 
applicant  for  concession  of  land  by  the  government, 
is  properly  in  evidence  for  other  purposes,  the  jury 
may,  if  they  believe  from  all  the  evidence  that  the 
paper  is  genuine,  and  as  old  aa  its  date  imports,  treat 
the  signature  as  genuine,  and  use  it  as  a  standard  of 
comparison  in  determining  the  genuineness  of  an  al- 
leged signature.  It  is  well  settled  that  a  witness  who 
only  knows  a  person's  handwriting  from  seeing  it  in 
papers  produced  on  the  trial,  and  proved  or  admitted 
to  be  his,  will  not  be  allowed  from  such  knowledge  to 
testify  to  that  person's  handwriting,  unless  the  wit- 
ness be  an  expert,  and  the  writing  in  question  is  of 
such  antiquity  that  witnesses  acquainted  with  the  per- 
son's handwriting  cannot  be  had.  1  Greenl.  Ev.,  S578. 
It  is  also  the  result  of  the  weight  of  authority  that 
papers  cannot  be  introduced  in  a  cause  for  the  mere 
purpose  of  enabling  the  jury  to  institute  a  comparison 
of  handwriting,  said  papers  not  being  competent  for 
any  other  purpose.  Id.,  §S  679,  581.  But  where  other 
writings,  admitted  or  proved  to  be  genuine,  are  prop- 
erly in  evidence  for  other  purposes,  the  hAudwriting 


of  such  inatruments  may  be  compared  by  the  jury  with 
that  of  the  instrunseot  or  signature  in  question,  itud 
its  gey  uLneness  inferred  from  saoh  oomparison.  Grif- 
fith y.  Williams,  1  Cromp.  &  J.  4S;  Doe  v.  NewtoD,  5 
Adol.  A  E.  614;  Van  Wyck  v.  Mcintosh,  U  N.  Y.4»; 
MUes  V.  Loomis,  75  id.  288;  Med  way  ▼.  United 
Stotes,  6Ct.  a.  421;  McAllister  v.  McAUister,  7  B. 
Mour.  269;  1  PhiL  Ev.  (4th  Am.  ed.)  616;  1  Greenl. 
Ey.,  %  578.  The  history  of  this  rule  is  well  stated  in 
Med  way  v.  United  States,  qua  supra.  In  Griffith  v. 
Williams  it  was  stated  by  the  court  that  *'  where  two 
documents  are  in  evidence  it  is  competent  for  the 
court  or  jury  to  compare  them.  The  rule  as  to  the 
comparison  of  handwriting  applies  to  witnesses  who 
can  only  compare  a  writing  to  which  they  are  exam- 
ined with  the  character  of  the  handwriting  impressed 
upon  their  own  minds ;  but  thiit  rule  does  not  apply  to 
the  court  or  jury,  who  may  compare  the  two  dooo- 
ments  when  they  are  properly  in  evidence."  In  Doe 
V.  Newton  Lord  Den  man  said :  **  There  being  two 
documents  in  question  in  the  cause,  one  of  which  is 
known  to  t>e  In  the  handwriting  of  a  party,  the  other 
alleged,  but  denied,  to  be  so,  no  human  power  ean 
prevent  the  jury  from  comparing  them  with  a  view  to 
the  question  of  genuineness;  and  therefore  it  is  best 
for  the  court  to  enter  with  the  jury  into  that  inquiry, 
and  to  do  the  best  it  can  nnder  circumstances  which 
cannot  be  h^ped."  The  other  judges  expressed  sub- 
stantially the  same  view.  '*  The  true  rule  on  this  sub- 
ject," said  Justice  Johnson,  in  Van  Wyck  v.  Mcintosh, 
14  N.  T.  499,  442,  **  is  that  laid  down  in  Doe  v.  New- 
ton, that  where  different  instruments  are  properly  in 
evidence  for  other  purposes,  the  handwriting  of  such 
instruments  may  be  compared  by  the  jury,  and  the 
genuineness  or  simulation  of  the  handwriting  in  ques- 
tion be  inferred  from  such  comparison.  But  other  in- 
struments or  signatures  cannot  be  introduced  for  that 
purpose."  See  American  note  to  Griffith  t.  Wil- 
liams,  1  Oromp.  &  J.  (Phil,  ed.)  47.  This  rule 
is  not  contravened  by  the  decisions  of  the  Su- 
preme Court  of  Texas  or  of  this  court.  The 
leading  case  in  Texas  on  comparison  of  handwrit- 
ing is  Hanley  v.  Gandy,  28  Tex.  211,  which  only  de- 
cides that  other  papers,  not  connected  with  the  cause, 
cannot  be  introduced  for  the  mere  purpose  of  institu- 
ting a  comparison  of  handwriting.  No  case  decides 
that  a  signature  to  be  proven  cannot  be  oompared  by 
the  jury  with  other  papers  or  signatures  of  the  party, 
properly  in  evidence  in  the  cause.  Strother  y.  Lucas, 
6  Pet  703,  the  leading  case  in  this  court,  relates  to  the 
competency  of  a  witness  to  testify  as  to  the  genuine- 
ness of  a  signature  without  having  any  knowledge  of 
the  party's  handwriting;  and  the  court  held  that  such 
evidence  was  not  admissible.  The  case  of  Moore  y. 
United  States,  91  U.  S.  270,  affirms  the  rule  in  question 
in  cases  where  the  paper  used  as  a  standard  of  oom- 
parison is  admitted  to  be  in  the  handwriting  of  the 
party,  or  where  he  is  estopped  from  denying  it  to  be  so. 
It  does  not  disaffirm  the  rule  as  applied  to  cases  where 
the  standard  is  dearly  proved  to  be  in  such  handwrit- 
ing. In  that  case  the  paper  referred  to  as  the  stand- 
ard of  comparison  was  the  claimant's  power  of  attor- 
ney given  to  his  attorney  in  fact,  by  virtue  of  which 
the  latter  presented  his  case  to  the  Court  of  Claims.  It 
was  held  that  he  was  estopped  from  denying  that  the 
signature  to  the  power  was  in  his  handwriting.  The 
present  case  is  quite  similar  to  that.  April  2,  1888w 
WUliaina  v.  Conger,    Opinion  by  Bradley,  J. 


ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS, 

Carriers  — PBB80N  on  train  bt  invitation  or 

BAOOAQK  MASTER  —  CARRIERS  NOT  LIABLE  FOR  INJU- 
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RIBS.— (1)  It  is  not  within  the  scope  of  the  employ- 
ment of  a  baggage  matter  oouneoted  with  a  railwajr 
traiu,  but  not  nhown  to  have  been  put  in  ohaigeof  ttae 
same,  to  invite  or  permit  any  persou  or  persons  to  en- 
ter and  ride  on  a  ooaoh  of  sueh  train.  Permission 
given  under  such  circumstances  oaanot  create  the  re- 
lation of  carrier  and  passenger  l>etween  the  oompanj 
and  the  person  thus  riding  on  such  oars.  (2)  The  eom- 
paiij  is  not  liable  to  such  persons  for  injuries  which 
they  may  receive,  unless  for  negligence  or  tortious 
acts  on  the  part  of  the  company.  The  baggage  raast-er 
has  no  duty  or  authority  with  the  train,  whether  run- 
ning or  at  the  depot;  and  his  permission  to  the  girls 
to  ride  on  that  train  cannot  bind  or  aifect  the  righte 
or  obligations  of  the  company.  Pierce  Railroads,  2777 ; 
Snyder  v.  Railroad  Co.,  60  Mo.  413;  Gillet  v.  Railroad 
C.O.,  6S  id.  315;  Hanson  v.  Railway  Co.,  88  La.  Ann. 
111.  La.  Sup.  Ot.,  Jan.  9,  1888.  iJearj/v.  LouisvOU, 
N.  O.  A  T.  Ry.  Co,    Opinion  by  Roch6,  J. 

Contract  — ASSUMPSIT  — INABILITY  to  perform 
—  RECOVERY  FOR  LABOR  DONE.— Plaiutiflf  having  con- 
tracted to  furtiigh  certain  machinery  and  appliances 
for  a  hotel,  and  having  nearly  completed  his  contract, 
was  rendered  unable  to  do  ho  by  reason  of  defendant's 
delay  in  doing  some  carpenter  work  which  under  the 
contract  he  was  obliged  to  do.  Before  any  thing 
further  was  done,  the  hotel  was  destroyed  by  flre,  and 
performance  of  the  contract  rendered  impossible. 
Held^  that  plaintiff  could  recover  upon  general  as- 
sumpsit  for  his  labor  and  materials  furnished  under 
the  contract,  although  the  completionof  the  work  had 
been  further  delayed  by  the  consent  of  both  parties, 
and  without  the  immediate  fault  of  either.  The  de- 
struction of  the  building  without  the  fault  of  either 
party  absolved  both  parties  from  the  obligation  of  the 
contract  and  rendered  further  performance  of  it  by 
the  plaintiff  impossible;  it  worked  a  virtual  dissolu- 
tion of  the  contract.  It  is  hardly  necessary  to 4)ite au- 
thorities or  to  adduce  arguments  to  sustain  the  propo- 
sition, that  if  the  plaintiff  hud  furnished  labor  and 
materials  under  an  entire  contract,  which  it  had  not 
fully  performed  at  the  time  the  ctmtract  was  dissolved, 
and  if  such  non-performance  was  owing  to  the  fault 
of  the  defendant,  the  plaintiff  can  maintain  an  action 
for  the  labor  and  materials.  Rawson  v.  Clark,  70  III. 
656,  and  Garretty  v.  Brazell,  34  Iowa,  100,  are  in  point. 
There  is  no  question  that  the  fault  of  the  defendant 
prevented  the  completion  of  the  plaintiff's  work  at 
some  time  before  the  flre,  and  it  must  be  taken  to 
have  been  the  cause  of  the  incompletion  of  the  work 
at  the  time  of  the  fire,  unless  some  fault  of  the  plain- 
tiff Intervened  as  a  contributing  cause.  The  plaintiff 
could  not  be  in  fault  unless  he  was  under  obligation  to 
perform  the  contract,  and  had  an  opportunity  to  com- 
plete the  work.  If  the  breach  of  contract  by  the  de- 
fendant was  such  as  to  give  the  plaintiff  a  right  to  re- 
scind the  contract,  and  he  exercised  that  right,  he 
would  be  under  no  obligation  to  further  perform  the 
contract,  and  could  not  be  in  fault  In  not  doing  so.  If 
the  circumstances  were  such  that  he  could  not,  or  if 
he  did  not,  rescind  the  contract,  but  continued  under 
its  obligation,  the  fact  would  remain  that  he  would 
have  fully  performed  the  contract  but  for  the  fault  of 
the  defendant;  and  that  fault  would  remain  the  cause 
of  the  non -performance  until  the  plaintiff  should  be 
in  fault.  The  plaintiff  could  be  in  no  fault  in  not  com- 
pleting the  work  until  it  had  notice  that  the  defend- 
ant had  finished  the  frame.  Although  the  frame  was 
In  fact  ready  two  months  before  the  hotel  was  burned, 
the  plaintiff  had  no  notice  of  it.  It  had  no  reason  to 
suppose  that  the  defendant  had  rendered  it  possible 
to  finish  the  work ;  and  we  need  not  consider  what 
would  have  been  the  effect  of  notice  before  that  time 
from  the  defendant  that  he  had  performed  the  condi- 


tion precedent,  with  a  request  to  the  plaintiff  to  com- 
plete the  work.  The  plaintiff  was  not  in  fault  in  not 
insisting  upon  a  speedy  performance  of  the  contract 
by  the  defendant,  and  in  agreeing  to  a  postponement. 
The  defendant  had  already  broken  his  contract,  and 
prevented  the  plaintiff  from  completing  its  part,  and 
obliged  It  to  suspend  Its  work;  and  it  could  not  per- 
form the  little  that  remained  until  the  defendant  had 
performed  his  part.  At  what  time  that  should  be  done 
was  Immaterial.  It  might  be  more  desirable  and  con- 
venient for  both  parties  that  it  should  not  be  done  un- 
til the  building  was  finished,  so  that  the  machine 
could  be  put  in  use.  The  defendant's  work  was  a  con- 
dition precedent  to  the  plaintiff's;  and  if  they  mutu- 
ally agreed  that  both  should  be  postponed  for  a  time, 
their  relations  were  not  changed,  nor  the  fact  altered 
that  the  failure  of  the  defendant  to  furnish  his  work 
prevented  the  plaintiff  from  performing  his  contract. 
Without  deciding  that,  if  there  had  been  no  fault  In 
either  party,  the  destruction  of  the  building  before 
the  plaintiff  had  fully  performed  its  contract  would 
give  It  a  right  to  recover  for  what  It  had  furnished 
under  it  ^see  Lord  v.  Wheeler,  1  Gray,  282;  Gleary  v. 
Sohier,  120  Mass.  210:  Wells  v.  Colnan,  107  Id.  514; 
Applebee  v.  Percy,  L.  R.,  9  C  P.  657),  we  decide  that 
as  the  plaintiff  had  been  prevented  from  performing 
its  contract  by  the  fault  of  the  defendant,  and  with- 
out the  default  of  the  plaintiff;  the  contract  remained 
unperformed  at  the  time  it  was  dissolved  by  the  burn- 
ing of  the  building.  The  plaintiff  can  recover  for  the 
labor  and  materials  furnished  under  the  contract, 
although  the  completion  of  the  work  had  been  further 
delayed  by  the  consent  of  both  parties  and  without 
the  immediate  fault  of  either.  Mass.  Sup.  Jud.  Ct., 
Jan.  10, 1888.  Gilbert  A  Barker  Manfg.  Co,  v.  Butler. 
Opinion  by  W.  Allen.  J. 

Damages— PROSPECTIVE  —  how  recoverable.— A 
lot-owner  injured  by  a  change  in  the  grade  of  a  street 
or  alley,  cannot  split  his  cause  of  action  so  as  to  main- 
tain successive  suits,  but  may  recover  In  one  action 
present,  past  and  prospective  damages.  Damages  to 
land  arising  from  one  permanent  wrong,  committed 
under  color  of  legal  right,  cannot  be  collected  in 
shreds  and  patches  as  each  new  loss  arises,  but  must 
be  recovered  in  a  single  action.  It  Is  not  the  damages 
alone  that  constitute  the  cause  of  action,  for  a  cause 
of  action  is  composed  of  both  injury  and  damages.  If 
there  is  a  single  injury,  and  there  can  be  only  a  single 
injury,  where  the  thing  that  causes  it  is  permanent, 
there  can  be  only  one  action ;  for  a  single  injury  can- 
not be  dissected  into  many  parts,  and  thus  made  to 
yield  a  progeny  of  actions,  limited  only  by  the  possi- 
bility that  a  time  may  come  when  no  new  inconven- 
ience or  loss  can  be  suffered.  It  is  not  because  a  wrong- 
doer persists  In  doing  wrong  that  one  action  must 
cover  all  damages,  but  because  the  permanency  of  the 
work  done  under  color  of  legal  authority  makes  one 
indivisible  injury.  Where  the  thing  done  is  perma- 
nent, the  injury  is  not  repeated;  and  where  there  is 
no  repetition  of  an  injury  there  cannot  be  successive 
actions.  In  City  v.  Voeglcr,  108  Ind.  314,  we  exhib- 
ited the  difference  between  a  thing  constituting  a 
nuisance  and  abatable  as  such,  and  a  thing  wrongfully 
done  under  color  of  authority,  which  cannot  be  re- 
garded as  a  nuisance.  We  do  not  care  to  repeat  what 
was  there  said,  nor  to  enlarge  upon  it,  further  than  to 
say  that  the  grade  of  a  street  cannot  be  abated  as  a 
nuisance,  and  therefore  cannot  be  regarded  jds  gov- 
erned by  the  rules  which  prevail  in  cases  where  the 
wrong  constitutes  a  nuisance.  It  is  true  that  there 
are  some  plausible  objections  to  the  mle  that  prospec- 
tive damages  may  be  recovered,  but  as  Dr.  Johnson 
long  since  said,  there  are  objections  to  all  proposi- 
tions;  so  the  qnestlon  is  not  whether  there  are  objec- 
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tiouB,  bnt  whether  the  reasons  in  favor  of  a  proposi- 
tion outweigh  those  against  it.  One  who  should  uu- 
dertalce  to  find  a  rule  against  which  no  plausible  ob- 
jection could  be  urged,  would  find  his  quest  as  fruit- 
less as  that  of  the  knight  of  La  Manoha.  In  favor  of 
the  rule  we  sanotioa  are  these  reasons :  If  successive 
actions  are  allowed,  one  injury  may  be  made  to  con- 
stitute many  causes  of  action.  If  successive  actions 
are  permitted,  the  rule  forbidding  the  splitting  of  de- 
mands is  violated.  If  many  actions  may  be  maintained 
a  recovery  in  one  may  embrace  what  has  been  recov- 
ered In  former  actions.  If  many  actions  are  allowed, 
the  public  welfare  and  convenience  is  disturbed.  The 
principle  we  here  assert  is  by  no  means  a  novel  one  in 
this  court.  City  v.  Hud  nut,  13  N.  £.  Rep.  686  (this 
term);  Railway  Co.  v.  Eberle,  110  Ind.  642;  City  v. 
Voegler,  8i«pra;  Burrow  v.  Railroad  Co.,  107  Ind.  433, 
439;  Railroad  Co.  v.  Stockton,  43  id.  328;  Plank<Road 
Co.  V.  Railroad  (;0.,  13  id.  90.  In  the  case  of  Copper 
Co.  V.  Mining  Co.,  57  Mich.  82,  and  68  Am.  Rep.  833, 
Judge  Cooley,  as  the  representative  of  the  court,  dis- 
cussed this  question  with  the  ability  and  learning  to 
be  expected  of  so  great  a  lawyer,  and  affirmed  what 
we  here  affirm— that  where  injuries  to  real  property 
are  caused  by  an  act  of  a  permanent  character,  done 
under  color  of  legal  right,  only  one  action  can  be  main- 
tained. In  the  more  recent  case  of  Railroad  Co.  v. 
Loeb,  118  III.  203,  and  64  Am.  Rep.  241,  the  question  was 
very  fully  considered,  and  a  like  conclusion  reached. 
The  general  principle  was  thus  stated  in  Railroad  Co. 
V.  Combs,  10  Bush,  393;  19  Am.  Rep.  67.  **  The  Injury 
in  this  case,  if  any,  is  permanent  and  enduring,  and 
no  reason  is  perceived  why  a  single  recovery  may  not 
be  had  for  the  whole  Injury  to  result  from  the  acts 
complained  of."  In  Railroad  Co.  v.  Andrews,  26  Eans. 
711,  this  principle  was  asserted,  and  applied  to  the  ob- 
struction of  an  alley.  We  do  not  however  deem  it 
necessary  to  further  refer  to  the  authorities,  for  in 
City  V.  Voegler,  supra,  we  collected  and  reviewed  very 
many  of  the  cases  upon  the  subject,  so  that  there  is  no 
necessity  for  again  discussing  them.  Many  authori- 
ties will  be  found  in  Mr.  Starr*s  able  article  on  Pros- 
pective Damages,  to  which  we  refer  without  further 
comment.  26  Am.  Law  Reg.  231-245.  Ind.  Sup.  Ct., 
Jan.  18,  1888.  City  of  Lafayette  v.  Nagle.  Opinion  by 
£Iliott,  J. 

EVIDBNGB  —  REDIRBCT     EXAMINATION  —  REASONS 

FOR  BELIEF.— In  a  divorce  suit  for  adultery  and  cru- 
elty, where  plaintiff  claimed  to  have  had  just  cause  for 
separating  from  defendant,  the  latter  testified  on 
cross  examination  that  he  supposed  plaintiff  left  him 
because  she  loved  another  man  more  than  him.  On 
redirect  examination  he  was  asked  what  reasons  he 
had  for  such  belief.  Held,  proper  redirect  examina- 
tion, although  recrimination  was  not  pleaded.  Greeu- 
leaf  says :  **  To  ask  all  questions  which  may  be  proper 
to  draw  forth  an  explanation  of  the  sense  and  mean- 
ing of  the  expressions  used  by  the  witness  on  cross- 
examination,  if  they  be  in  themselves  doubtful;  and 
also  of  the  motive  by  which  the  witness  was  induced 
to  use  those  expressions ;  but  he  has  no  right  to  go 
further  and  to  introduce  matter  new  In  Itself  and  not 
suited  to  the  purpose  of  explaining  either  the  expres- 
sions or  the  motives  of  the  witness.'*  1  Greenl.  £v., 
§  467.  Taylor,  in  his  work  on  Evidence,  §  1474,  says 
the  witness  may  be  re-examined,  not  only  with  re- 
spect to  his  motive,  but  also  his  provocation  which  In- 
duced the  expression  used  on  cross  examination.  Let 
us  look  at  the  few  illustrations  which  the  books  pre- 
sent. On  a  trial  of  the  defendant  for  incest  with  his 
niece,  the  woman  was  not  examined  as  a  witness  by 
the  State,  but  the  defendant  examined  her  as  a  wit- 
ness in  his  behalf.  On  being  asked  if  defendant  had 
ever  had  sexual  intercourse  with  her,  she  answered  he 


had  not.  On  the  cross-examination,  counsel  for  the 
prosecution  presented  her  with  the  affidavit  which  she 
had  made  by  which  proceedings  In  bastardy  had  been 
instituted,  and  lo  answer  to  his  question  she  stated 
that  she  had  signed  the  affidavit.  On  t^e-examination 
by  defendant's  counsel,  she  was  asked  if  the  signing 
of  the  affidavit  was  voluntary  on  her  part.  The  ques- 
tion was  objected  to  as  not  a  re-examlnation,  and  the 
objection  sustained,  and  on  appeal  this  was  held  to  be 
error.  Yeoman  v.  State,  81  N.  W.  Rep.  669.  In  Ken- 
daU  V.  City  of  Albla,  84  N.  W.  Rep.  833,  the  plaintiff 
testified,  without  objection,  that  his  services  were 
worth  In  his  business  $200  per  month.  On  cross-ex- 
amination be  said,  I  can  get  more  than  that ;  I  can  get 
$2^500  for  my  time  outside  of  my  business.  On 
r»-dlreot  examination  he  said  he  meant  he  oould 
get  that  sum  for  superintending  other  people's  business. 
Held,  that  the  defendant  could  not  object  to  this  tes- 
timony, as  it  was  merely  explanatory  of  evidence  in- 
troduced by  himself.  In  Blumenthal  v.  Blooming- 
dale,  100  N.  Y.  658,  ihe  question  arose  upon  an  action 
at  law  for  breach  of  a  contract  in  a  lease.  The  court 
of  last  resort  said:  **The  defendant,  upon  cross-ex- 
amination of  Elkin  Blumenthal,  a  witness  for  the 
plaintiff,  drew  out  of  him  the  fact  that  on  one  occa- 
sion he  sought  to  negotiate  with  defendant  a  sale  of 
plaintiffs  crockery  business,  which  negotiation 
failed.  The  purpose  of  this  evidence,  or  the  infer- 
ence which  the  defendant  sought  to  draw  from  it,ls  not 
very  apparent.  Ic  was  new  matter,  not  at  all  growing 
out  of  the  direct  examination.  It  was  possible  to  in- 
fer from  it  that  plaintiff's  business  was  unsatisfactory, 
and  so  without  profit  as  to  make  a  sale  desirable,  and 
that  Independently  of  any  Interference  by  defendant, 
since  nothing  of  the  kind  was  alleged  In  the  negotia- 
tion. Upon  the  re-dlrect  examination  of  the  witness, 
he  was  allowed  to  testify,  under  objection  and  excep- 
tion, that  plaintiff,  when  he  requested  him  to  attempt 
the  negotiations,  stated  as  a  reason  for  his  desire  to 
sell,  that  defendants  had  obstructed  him,  and  he  could 
not  compete  with  them.  The  alleged  reason  for  the 
offer  of  sale  actually  given  to  the  selected  agent  was  a 
part  of  the  res  gestce  of  the  particular  transaction  made 
by  the  defendants  themselves  the  subject  of  Inquiry. 
If  they  were  entitled  to  part  of  it,  plaintiff  might 
prove  the  whole  to  prevent  or  rebut  any  adverse  or 
damaging  Inferences.  The  answer  too,  as  the  general 
term  suggests,  beyond  bringing  out  the  true  character 
and  purpose  of  the  attempted  negotiation,  tended  to 
prove  nothing  more  than  what  the  plaintiff  had 
already  stated  as  a  witness."  In  Bank  v.  Yonng,  36 
Iowa,  44,  a  witness  for  the  plaintiff  said  he  saw  the 
defendant  sign  the  note  in  question.  On  cross-exam- 
ination, he  said  the  matter  had  once  been  talked  over 
by  the  bank  officers,  and  the  loan  to  Young  had  been 
refused.  On  re-examination  he  was  asked  to  state  the 
reasons  for  such  assertion  respecting  the  talk  with  the 
bank  officers,  and  upon  objection  the  question  was 
overruled.  On  appeal  this  was  held  to  be  erroneous. 
In  Rex  V.  George,  9  Car.  &  P.  193,  on  trial  of  A.  for  au 
attempt  to  dischai^e  loaded  arms  at  B.,  B.  Cwith  a 
view  to  discredit  his  evidence),  was  cross-examined  as 
to  whether  he  had  not  used  violent  language  toward 
his  father,  which  he  admitted  he  had.  Held,  that  on 
re-examination  B.  might  be  asked  as  to  how  his 
father  had  acted  toward  him  before  he  used  the  lan- 
guage that  he  had  been  cross-examined  about.  In 
Railroad  v.  Doughty,  22  N.  J.  Law,  500,  a  witness  was 
asked  on  cross-examination  whether  the  plaintiff  at 
any  time  had  told  him  how  his  property  was  Injured 
by  the  railroad,  and  was  answered  in  the  affirmative 
without  more.  On  re-examlnation  he  was  asked 
what  the  plaintiff  said  to  him  on  that  point,  to  which 
objection  was  made;  but  the  question  was  allowed 
to  be  answered.    The  Supreme  Court  held  that  this 
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was  not  error.  The  opinion  of  Abbott,  C.  J.,  in 
Qaeen's  case,  2  Brod.  &  B.  284*  seems  to  make  quite 
plain  the  fair  scope  and  limit  of  a  re-examination.  He 
shows  that  when  a  conversation  is  alladed  to  on  oross- 
examination  which  is  material  to  the  issue,  the  re-ex- 
aminatlou  maj  be  extended  to  the  whole  of  such  con- 
versation on  that  material  point,  bat  nothing  beyond. 
He  also  says  it  is  right  '*  to  ask  all  questions  which 
may  be  proper  to  draw  forth  an  explanation  of  the 
sense  and  meaning  of  the  expressions  used  by  the  wit- 
ness on  cross-examination,  if  they  be  in  themselves 
doubtful,  and  also  of  the  motive  by  which  the  witness 
was  induced  to  use  those  expressions;  but  I  think  he 
has  no  right  to  go  furtherand  to  introduce  matter  new 
in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness." 
For  farther  illustrations  see  Rex  v.  Beesley,  4  Car.  & 
P.  220;  Rex  v.  Simmonds,  1  id.  84;  Rex  ▼.  Bodle,  6 
id.  18«.  N.  J.  Ct.  Chan.,  Jan.  26,  1888.  PtUlen  ▼.  Pul- 
len.    Opinion  by  Bird,  V.  C. 

Landlord  and  tsnant— danoebous  premtsss— 
UABiLiTT  OF  LANDLORD.— The  owucr  of  a  building  is 
not  hable  for  injuries  caused  by  the  fall  of  snow  into 
the  adjoining  highway  from  the  roof,  where  the  whole 
bnilding  is  let  to  a  tenant,  and  it  does  not  appear  that 
the  latter  might  not  have  cleared  the  roof  of  snow  by 
the  exercise  of  due  care,  or  that  he  could  not  by 
proper  precaution  have  prevented  the  accident,  there 
being  no  covenant  on  either  side  to  repair,  but  the 
landlord  reserving  the  right  to  enter  the  premises  to 
repair  the  same,  or  to  ascertain  if  they  were  properly 
used,  etc.  The  only  difference  between  this  case  and 
Leonard  v.  Storer,  115  Mass.  80,  is  that  there  the  ten- 
ant had  agreed  to  make  all  needful  repairs,  while  in 
the  case  at  bar  there  was  no  contract  on  either  side, 
but  the  landlord  reserved  the  right  to  enter  the  prem- 
ises to  repair  the  same,  or  to  ascertain  if  the  same  were 
properly  used,  etc.  This  dlflference  cannot  affect  the 
result,  because  the  damage  was  not  caused  in  either 
case  by  a  want  of  repairs,  but  by  the  original  charac- 
ter of  the  stmoture,  and  therefore  the  presence  or  ab- 
sence of  a  covenant  to  repair  has  nothing  to  do  with 
the  question,  and  because  the  landlord's  reservation 
of  a  right  to  enter.  In  the  lease  before  us,  did  not  in- 
olode  the  control  of  the  roof,  which  the  landlord  was 
held  to  have  had  in  Kirby  v.  Market  Ass'n,  14  Gray, 
249;  Shipley  v.  Fifty  Associates,  101  Ma^s.  251, 
254;  106  id.  194,  200.  See  Larue  v.  Hotel  Co.,  116  id. 
67.  See  also  Lowell  ▼.  Spaulding,  4  Cush.  877;  Payne 
▼.  Rogers,  2  H.  Bl.  360.  It  may  be  that  the  tenant 
had  a  right  to  put  a  guard  upon  the  roof  in  Leonard 
V.  Storer,  bat  if  so,  his  right  was  Independent  of  his 
covenant  to  repair,  and  the  tenant  had  the  same  right 
in  the  present  case.  Boston  v.  Worthlngton,  10  Gray, 
496,  505.  See  Swords  v.  Edgar,  50  N.  Y.  28,  86;  Coup, 
land  V.  Hardingham,  3  Camp.  388.  On  the  other  hand 
if  the  landlord  had  the  right  to  put  up  a  guard,  in  the 
present  case,  during  the  tenancy,  it  is  not  clear  that 
be  did  not  have  It  also  in  the  other.  In  either  case  of 
course  a  guard  might  have  been  put  up  before  the 
lease  wi^  made.  The  decision  in  Leonard  v.  Storer 
was  on  the  ground  that  **  it  does  not  appear  that  [the 
tenant]  might  not  have  cleared  the  roof  of  snow  by 
the  exercise  of  due  care,  or  that  he  could  not  by 
proper  precautions  hare  prevented  the  accident.**  The 
same  is  true  here.  There  is  no  doubt  that  a  man  some- 
times may  be  liable  in  tort,  ncitwithstanding  the  fact 
that  the  danger  was  attributable  In  part  to  the  con- 
current or  subsequently  intervening  misconduct  of  a 
third  person.  Elmer  v.  Locke,  185  Mass.  575,  576;  Lane 
V.  Atlantic  Works,  HI  id.  136;  Walker  v.  Caonin,  107 
id.  565;  Newman  v.  Zachary,  Aleyn,  3;  Scott  v.  Shep- 
ard,2  W.  Bl.  892;  8  Wils.  403;  Dixon  v.  Bell,  5  Maale 


&  S.  198;  Clark  v.  Chambers,  3  Q.  B.  Div.  327;  Wins- 
more  V.  Greenbauk,  Willes,  577  (see  21  Am.  Law  Rev. 
765,  769);  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  590,  600; 
Lumley  v.  Gye,  2  El.  &  Bl.  216.  See  1  Hale  P.  C.  428: 
Riding  v.  Smith,  1  Exch.  Div.  91,  94.  But  the  general 
tendency  has  been  to  look  no  further  back  than  the 
last  wrong-doer,  especially  when  he  has  complete  and 
intelligent  control  of  the  consequences  of  the  earlier 
wrongful  act.  See  for  example  Lane  v.  Atlantic 
Works,  111  Mass.  141;  Hastings  v.  Stetson,  126  id.  329; 
Clarke  v.  Morgan,  88  L.  T.  Rep.  (N.  S.)  854;  Carter  v. 
Towne,  103  Mass.  507.  In  the  case  of  landlords  who 
have  given  up  to  the  tenant  control  of  the  premises  in 
the  matter  out  of  which  the  damage  arises,  this  court 
has  never  gone  further  than  to  hold  them  liable  when 
the  use  from  which  the  damage  or  nuisance  necessa- 
rily ensues  was  plainly  contemplated  by  the  lease. 
E,  (/.,  Jaokmau  V.  Arlington  Mills,  137  Mass.  277;  Har- 
ris T.  James,  45  Law  J.  Q.  B.  545.  It  is  true,  that  if 
the  nuisance  exists  when  the  premises  are  let,  the 
landlord  can  be  held,  although  the  tenant  may  be  lia- 
ble also  to  the  person  injured,  for  the  landlord  is  taken 
to  have  contemplated  the  premises  remaining  In  the 
condition  In  which  he  let  them.  Dalay  v.  Savage,  145 
Mass.  88,  41;  Todd  v.  Flight,  0  C.  B.  (N.  S.)  877; 
Swords  V.  Edgar,  69  N.  Y.  28,  34;  Joyce  v.  Martin 
(R,  L),  Index  A.  A.  35;  10  Ati.  620  (July  16, 1887).  But 
courts  have  differed  when  the  nuisance  existing  at  the 
time  of  the  lease  was  due  to  want  of  repairs,  and  the 
tenant  had  covenanted  to  make  repairs  (Pretty  v. 
Bickmore,  L.  R.,  8  C.  P.  401;  Gwinnell  v.  F^amer,  L. 
R,  10  C.  P.  668;  Swords  v.  Edgar,  uhi  supra),  and  the 
landlord  will  not  be  liable  for  the  use  of  the  premises 
in  such  a  way  as  to  do  harm,  merely  because  there 
was  a  manifest  possibility  of  their  being  used  in  such 
a  way.  The  liability  will  stop  with  the  tenant  whose 
intervening  wrong  Is  the  immediate  cause  of  the  dam- 
age. Melleu  V.  Morrill,  126  Mass.  545;  Rich  v.  Baster- 
field,  4  C.  B.  788;  Gandy  v.  Jubber,  5  Best  &  S.  78, 90; 
9  Id.  15, 16;  Nelson  v.  Brewery  Co.,  2C.  P.  Div.  311; 
Edwards  v.  Railroad  Co.,  98  K.  T.  245.  In  such  cases 
it  cannot  matter  whether  the  wrong  on  the  part  of 
the  tenant  is  an  act  which  makes  the  premises  a  nuis- 
ance, or  an  omission  which  allows  them  to  become  so. 
It  is  as  much  his  duty  to  act  in  the  latter  case  as  it  is 
to  abstain  in  the  former.  In  either,  as  against  the 
public,  the  landlord,  unless  he  has  assumed  the  duty 
himself  by  covenant,  has  a  right  to  rely  upon  the  ten- 
ant managing  the  premises  in  his  occupation  in  such  a 
way  as  to  prevent  their  being  a  nuisance.  Stewart  v. 
Putnam,  127  Mass,  408,  406;  Lowell  v.  Spaulding,  4 
Cush.  277;  Russell  v.  Shenton,  3Q.  B.  Div.  449;  IChit. 
PI.  (7th  ed.)  94.  The  defendant*s  house  was  not  a  nuis- 
ance in  itself.  If  it  wati,  half  the  householders  in  Bos- 
ton are  indictable  at  the  present  moment.  It  was  cer- 
tain to  become  so  at  times  by  the  mere  working  of  na- 
ture alone,  unless  the  tenant  cleared  the  roof,  or  took 
other  steps  to  prevent  it.  But  so  far  as  appears,  the 
tenant  could  have  done  so  by  using  reasonable  care. 
If  he  could,  it  was  his  duty  to  do  so,  and  the  landlord 
was  not  liable,  for  the  reasons  which  we  have  stated. 
Biass.  Sup.  Jud.  Ct.,  Jan.  9,  1888.  Clifford  v.  AUantic 
Cotton  MUUt,    Opinion  by  Holmes,  J. 

MaSTSR  and  SSRVANT  —  WHBN  SERVANT    BNQAGRD 

IN  MA8TBR*8  BMPLOYMBNT.— (1)  Plaintiff  was  a  wlper 
in  defendant's  roundhouse.  In  going  to  his  work,  he 
and  others  employed  in  the  roundhouse  were  accus- 
tomed to  use  a  certain  path  across  the  yards.  While 
going  along  this  path  within  the  yard,  on  bis  way  to 
the  roundhouse  to  go  to  work,  plaintiff  was  injured 
while  crossing  the  track  between  some  cars  that  had 
been  left  apart  for  that  purpose.  Held,  that  plaintiff 
was,  at  the  time  of  the  injury,  in  the  employment  of 
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defeudaut.  As  to  what  may  be  the  law  wheu  au  em- 
ployee of  a  railway  oompauy  Is  not  actually  employed, 
or  at  auy  intervals  of  aetaal  labor,  or  goiug  to  or  from 
his  labor  his  owu  way,  aud  lodependeutly  of  the  oom- 
pauy, or  under  other  oiroumstauoes,  is  immaterial  to 
this  case.  The  authorities  may  be  iu  great  conflict 
upon  that  question;  but  we  are  not  aware  that  they 
are  iu  conflict  upon  the  question  presented  by  the 
facts  of  this  case.  Here  we  have  a  private  pathway 
over  the  grounds  of  the  company,  granted  and  allowed 
to  the  plaintiff  and  other  employees  of  the  oompauy 
who  worked  in  the  roundhouse,  by  usage,  custom  and 
consent  for  their  ingress  and  egress  to  and  from  their 
work,  kept  open  across  the  track  of  the  road,  and 
which  had  been  worn  and  used  by  himself  and  others 
for  a  long  time  prior  to  the  injury,  and  that  in  order 
to  reach  the  roundhouse  it  was  necessary  for  him  to 
go  upon  said  pathway  and  to  cross  the  track  of  the 
company  at  that  fdace.  It  was  the  means  aud  only 
means  of  entrance  and  exit  to  aud  from  their  work 
furnished  by  the  company,  aud  the  plaintiff  aud  oth- 
ers had  a  right  to  its  free  aud  uninterrupted  use  as 
they  always  had;  and  it  was  because  they  were  the 
employees  of  the  company  in  the  roundhouse  that 
they  had  such  right  and  privilege.  It  was  an  essential 
part  and  ingredient  of  the  plaintiff's  contract  of  em- 
ployment and  incidental  to  It,  as  much  as  auy  means 
and  facilities  for  his  labor  in  the  roundhouse  itself 
furnished  by  the  company.  The  plaintiff  therefore, 
while  enjoying  such  privilege  and  facility,  or  while 
passing  along  that  pathway,  and  between  the  openiug 
of  the  cars,  was  au  employee  aud  servant  of  the  com- 
pany as  much  as  while  actually  laboring  for  the  com- 
pany iu  the  roundhouse,  and  as  much  within  his  con- 
tract of  employment.  On  the  other  hand  there  was, 
by  virtue  of  the  same  contract,  a  corresponding  duty 
of  the  company  to  keep  that  passage-way  open  for  the 
plaintiff,  for  he  had  a  right  to  l>e  there  as  an  employee 
of  the  company  working  in  the  roundhouse.  If  the 
company  violated  that  duty,  to  the  plaintifTs  injury, 
by  its  own  act  or  primary  negligence,  its  liability  to 
respond  in  damages  is  alMolute  and  unquestiouable. 
Our  present  concern  is,  was  he,  wheu  injured,  an  em. 
ployee  of  the  company?  The  peculiar  facts  of  this  case 
which  make  him  such,  appear  to  involve  precisely  the 
same  priuciple  of  that  class  of  oases  where  the  plaintiff 
was  being  carried  on  his  way  from  aud  to  his  place  of 
labor  by  the  railroad  company,  by  consent,  custom  or 
contract,  aud  was  injured  by  the  negligence  of  other 
employees  of  the  company.  This  carriage  of  the  plain- 
tiff was  the  means,  facility  and  advantage  to  which  be 
was  entitled  by  reason  of  his  being  au  employee  or 
servant,  which  entered  into  and  became  a  part  of  his 
contract  of  employment  or  were  incidental  and  neces- 
sary to  it.  In  Oilman  v.  Railroad  Corp.,  10  Allen,  233, 
the  plaintiff  was  a  car  repairer,  aud  was  being  carried 
on  the  cars  of  the  company  to  his  home  at  night,  a  dis- 
tance of  about  four  miles,  free  of  charge  by  the  con- 
tract. He  was  injured  on  the  way  by  the  carelessness 
of  a  switchman  of  the  company.  It  was  held,  not  only 
that  he  was  an  employee  of  the  company  at  the  time  but 
a  co-employee  of  the  switchman,  and  could  not  re- 
cover. In  Gillfihaunon  v.  Railroad  Corp.,  10  Gush.  288, 
the  plaintiff  was  a  laborer  repairing  the  road-bed,  sev- 
eral miles  from  his  home,  aud  was  being  carried  on  a 
gravel  train  to  his  work  free  and  by  the  mere  consent 
of  the  company,  and  was  injured  on  his  way  by  the 
carelessness  of  those  having  charge  of  the  train. 
Dewey,  J.,  says,  in  the  opinion  :  '*  If  the  plaintiff  was, 
by  the  contract  of  service,  to  be  carried  to  the  place 
of  his  labor,  then  the  injury  was  received  while  en- 
gaged in  the  service  for  which  he  was  employed,  and 
so  faUs  within  the  ordinary  cases  of  servants  sustain- 
ina:  an  injury  from  the  negligence  of  other  servants. 


If  it  be  not  properly  inferable  from  the  evidence  thai 
the  contract  between  the  parties  actually  embraced 
this  transportation  to  the  place  of  labor,  it  leaves  the 
case  to  stand  as  a  permissive  privilege  granted  to  the 
plaintiff,  of  which  he  availed  himself,  to  facilitate  hia 
service  and  labor,  aud  is  equally  connected  with  it  and 
the  relation  of  master  aud  servant,  and  therefore 
furnishes  no  ground  for  maintaining  this  action." 
This  expresses  the  exact  principle  of  this  case.  The 
keeping  open  of  this  pathway  between  the  cars  was  a 
permissive  privilege  (established  by  custom  iu  this 
case)  granted  to  the  plaintiff,  of  which  he  availed  him- 
self, to  facilitate  his  labor  aud  service,  and  is  con- 
nected with  it  and  the  relation  of  master  and  servant. 
In  Seaver  v.  Railroad  Co.,  14  Gray,  466,  a  carpenter 
employed  to  repair  the  fences,  bridges,  etc,  of  the 
oompauy,  was  carried  to  his  work  on  the  train  and 
was  injured  by  the  negligence  of  the  engineer  or  of 
those  whose  duty  it  was  to  inspect  the  axles  of  the 
cars.  It  was  held  that  he  was  a  servant  of  the  com- 
pany aud  a  fellow-servant  of  the  engineer  aud  the 
others  and  could  not  recover.  The  case  of  Ryan  v. 
Railroad  Co.,  23  Penn.  St.  384,  is  closely  in  point.  The 
plaintiff  was  a  common  laborer  employed  in  digging 
and  filling  cars  with  gravel,  etc  He  lived  al>out  four 
miles  distant  from  his  principal  work,  and  it  was 
usual  for  him  and  his  fellow-workmen  to  ride  on  a 
gravel  train  to  and  from  their  work,  and  while  being 
so  carried  to  his  work  he  was  injured  by  the  careless- 
ness of  those  in  management  of  the  traiu.  It  was  held 
that  he  was  a  mere  servant  of  the  company  with  the 
privilege  of  riding,  as  a  part  of  his  business.  In  the 
gravel  train,  which  was  one  of  the  instruments  of  his 
work ;  aud  tliat  he  sued  in  his  true  relation,  not  as  a 
passenger  but  as  a  servant ;  and  was  injured  by  the 
carelessness  of  his  fellow-servants  and  could  not  re- 
cover. In  Le  Blanche  v.  Railway  Co.,  L.  R.,  1  0.  P. 
280,  the  plaintiff  was  a  laborer  with  others  to  assist  iu 
loading  a  pick-up  train,  and  it  was  a  part  of  their  con- 
tract of  service  that  they  should  be  carried  to  and 
from  their  work.  After  his  work  was  done  for  the  day, 
he  was  being  carried  to  the  place  of  his  residence^  and 
on  the  way  was  Injured  by  the  negligence  of  the  man- 
agers of  the  train ;  and  it  was  held  that  he  was  still  a 
servant  and  could  not  recover  for  the  negligence  of 
his  fellow-servants;  and  the  case  of  Qillshannon  v. 
Railroad  Corp.,  supra,  is  cited  as  authority  by  Field, 
queen's  counsel.  The  case  of  Higglns  v.  Railroad  Co., 
36  Mo.  418,  is  an  extreme  case  in  favor  of  this  i^noi- 
ple.  The  plaintiff  had  been  employed  as  a  brakeman, 
but  had  ceased  work  for  a  considerable  time,  bat  had 
not  been  paid  off.  He  bailed  a  train  and  took  his 
place  with  other  employees,  and  on  his  way  be  was  in- 
jured. It  was  held  that  he  was  still  an  eaiployee  and 
that  his  case  did  not  come  within  the  statute  relating 
to  the  injury  of  passengers.  In  Railway  Co.  v.  Sal- 
mon, 11  Kan.  83;  in  Russell  v.  Railroad  Co.,  17  N.  Y. 
134;  in  McQueen  v.  Railway  Co.,  80  Kan.  689,  and  in 
Vick  y.  Railroad  Co.,  95  N.  Y.  267,  the  plaintiff  was  a 
laborer  being  carried  by  the  company  to  or  from  his 
work,  and  was  Injured  by  the  negligence  of  those  iu 
charge  of  the  train ;  and  it  was  held  that  they  were 
fellow-servants  with  him,  and  that  he  could  not  re- 
cover. See  also  Ross  v.  Railroad  Co.,  6  Hun,  4^ 
There  are  many  other  similar  cases,  but  they  need  not 
be  cited,  for  the  principle  Is  sufflcieutly  established. 
It  is  questionable  whether  any  case  conflicting  with 
these  cases  can  be  found.  There  are  cases  which  seem 
to  conflict  with  them,  but  they  are  those  iu  which  the 
facts  show  that  the  plaintiff  was  a  passenger  paying 
fare,  or  from  whom  fare  could  have  been  exacted. 
But  if  perchance  there  are  such  oases,  we  think  them 
unreasonable,  and  are  not  disposed  to  follow  them. 
But  again  it  may  be  said  that  the  plaintiff  was  still  an 
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employee  beoaose  he  was  attempting  to  use  the  path- 
way between  the  can  at  the  ouly  oustomary  aud  oou- 
venleot  means  of  aooess  to  and  exit  from  the  round- 
bouse  whtoh  the  company  had  proyided,  and  was  un- 
der obligation  to  keep  open  and  safe  for  him  and  his 
fellow-workmen,  when  he  was  injured.  lu  Brydon  v. 
Stewart,  2  Maoq.  30,  the  plaintiff  was  a  miner,  aud  had 
quit  work,  in  mutiny ;  aud  yet  the  master  was  held 
bouud  to  provide  his  safe  exit  from  the  mine  as  an 
employee  or  servant  We  conclude  therefore  that  the 
plaintiff;  when  injured,  was  an  employee  and  servant 
of  the  company  with  all  the  rights  and  liabilities  im- 
plied by  that  relation.  (2)  Bat  he  was  a  co-employee 
with  the  trainmen  and  therefore  cannot  recover. 
Wis.  Sup.  Ct,  Jan.  10, 1888.  EvxUd  v,  Chicago  &  N. 
W.  By.  Co,    Opinion  by  Ortou,  J. 

NsouoKNCs  OF  Yics-PRiNCiPAL.— Plaintiff,  a 

carpenter,  working  on  a  railroad  trestle,  intending  to 
descend  to  a  lower  bent,  asked  the  foreman  of  his 
Kang,  who  was  ai>ove  him  on  the  trestle,  If  a  certain 
hanging  rope  was  made  fast.  On  answer  that  it  was, 
plaintiff  swung  himself  off,  and  the  rope  being  loose, 
was  thrown  to  the  ground  and  injured.  It  appeared 
that  plaintiffs  descent  was  without  orders  of  the  fore- 
man, and  might  have  been  made  another  way ;  that 
he  did  not  tell  the  foreman  of  his  intention  to  de- 
scend ;  and  that  no  duty  rested  on  the  foreman  to  see 
to  the  means  of  descent.  Held^  that  the  foreman's 
negligence  was  merely  personal  and  not  as  of  a  vice- 
principal,  and  that  plaintiff  could  not  recover  from 
the  railroad  company.  The  difficulty  has  t>een  to  de- 
termine who  are  fellow-servants  within  the  meaning 
of  the  rule.  Upon  full  consideration  of  the  question, 
it  has  long  been  determined  that  employees  engaged 
ill  a  separate  and  distinct  department  were  not  fel- 
low-servants. Railroad  ▼.  Carroll,  6  Heisk.  868.  The 
rule,  as  thus  qualified  or  limited,  is  too  well  estab- 
lished both  upon  reason  and  authority  to  be  now  de- 
parted from.  It  rests,  not  only  upon  the  implied 
agreement  to  assume  all  the  risks  consequent  upon 
tbe  negligence  of  fellow-servants,  but  in  the  case  of 
railway  employees  particularly  it  is  supported  by  con- 
siderations of  a  just  and  true  public  policy.  The 
ssifety  of  the  travelling  public  is  largely  dependent 
apon  the  care  and  skill  with  which  railway  employees 
discharge  their  responsible  and  perilous  duties.  The 
fact  that  such  fellow-servants  must,  as  between  them- 
selves  and  the  company,  take  upon  themselves  the  re- 
sults of  the  carelessness  and  negligence  of  a  fellow- 
serrant,' tends  to  quicken  the  zeal  and  arouse  the  ac- 
tivities of  each  employee  against  such  negligence.  The 
public  weal  demands  that  no  guaranty  which  tends  to 
guard  the  public  against  the  negligence  of  guiding  the 
powerful  appliances  of  the  modern  railway  shall  be 
broken  down,  and  we  can  but  guard  the  rule,  as  quali- 
fied by  the  courts  of  this  State,  as  well  calculated  to 
stimulate  each  servant  to  his  utmost  exertion  to  pre- 
vent negligence  In  others.  While  this  general  rule  is 
thus  well  settled.  It  Is  equally  well  established  that  the 
mere  fact  that  the  Injury  was  the  result  of  the  negli- 
gence of  one  superior  In  rank  to  the  Injured  servant 
does  not  take  the  case  out  of  the  rule.  Fox  v.  San- 
ford,  4  Sneed,  86;  Railroad  v.  Elliott,  1  Cold.  611; 
Railroad  v.  Wheless,  10  Lea,  741;  Railroad  v.  Rush,  15 
id.  151;  Railway  ▼.  Handman,  18  id.  428.  The  last 
case  referred  to  ably  and  clearly  states  the  rule 
and  reviews  the  authorities.  When  however  the 
inferior  is  injured  while  executing  a  lawful  command 
of  his  superior,  or  where  the  superior  represents  and 
stands  for  the  master,  and  has  s  right  to  control  the 
movements  of  the  train  and  of  all  the  employees,  in 
all  such  cases  the  role  respondeat  supeWor  applies  with 
reference  to  any  injury  resulting  from  the  official  neg- 


ligence of  such  superior.  Railroad  v.  Bowler,  9  Heisk. 
866;  RaUroad  v.  Collins,  1  Pickle,  227.  The  true  dis- 
ti notion  we  think  is  drawn,  aud  by  it  our  case  may  be 
summarized  by  Judge  Cooper,  who  says:  **  In  order 
to  charge  the  master,  the  superior  servant  must  so  far 
stand  In  the  place  of  the  master  as  to  be  charged,  in 
the  particular  matter,  with  the  performance  of  a  duty 
toward  the  inferior  servant  which  under  the  law  the 
master  owes  to  such  servant.*'  Railroad  v.  Handman, 
18  Lea,  423.  To  the  samo  effect  is  tlie  rule  as  stated  by 
Judge  MoFarland,  who  says:  "The  plaintiff  must 
show  that  his  injury  resulted  from  the  carelessness  or' 
want  of  skill  of  some  one  who  In  the  particular  mat- 
ter stands  in  the  place  of  the  master."  Railroad  v. 
Wheless,  10  Lea,  748.  This  rule  draws  or  rather  recog- 
nises a  clear  distinction  between  the  mere  personal 
negligence  of  a  superior  fellow-servan  t  and  his  negli- 
gence in  a  matter  in  which  he  stands  in  the  place  of 
the  master  who  under  the  law  owed  a  duty  in  that 
matter  to  the  servant.  The  cases  of  Fox  v.  Sanford 
and  Railroad  v.  Handman  furnish  illustrations  of  the 
distinction  that  the  mere  personal  negligence,  as  dis- 
tinguished from  official  negligence  of  a  superior,  will 
not  be  Imputed  to  the  master.  Applying  the  law  as 
we  have  stated  It.  we  can  but  regard  the  negligence  of 
Ligar,  the  foreman,  whereby  Lahr  was  injured,  as 
coming  clearly  within  the  doctrine  of  the  case  of  Rail- 
road V.  Handman.  The  absence  of  sufficient  proof 
that  any  duty  rested  upon  Ligar  to  see  to  the  means 
of  descent  used  by  his  fellow-workmen,  and  the  fact 
that  Lahr  did  not  notify  Ligar  of  his  purpose  to  de- 
scend, and  that  the  proof  clearly  estabiislies  that  he 
was  acting  under  no  immediate  order  from  Ligar  in 
attempting  to  descend,  makes  the  case  one  of  mere 
personal  negligence  of  Ligar,  fur  which  the  master  is 
not  responsible.  In  other  words,  they  were  foUow- 
servants.  Tenn.  Sup.  Ct.,  Feb.  4,  1888.  LottiavUU  & 
N,  Ry,  Co.  V.  Lahr.    Opinion  by  Lurton,  J. 

Municipal  corporation— dutv  to  lioht  strbbt- 
— dbfectivb  strert9— steps  from  sidewalk  to 
street  crossinq.— (1)A  city  is  under  no  obligation  to 
light  its  streets,  and  its  mere  neglect  to  do  so  is  not  a 
ground  of  liability,  unless  the  charter  expressly  Im- 
poses that  duty.  But  Inasmuch  as  a  street  partially 
obstructed  or  out  of  repair  may  be  reasonably  safe  if 
lighted,  but  dangerous  if  unlighted,  the  fact  that  it 
was  or  was  not  lighted  may  be  material  upon  the  ques- 
tion of  negligence.  (2)  The  existence  of  a  step,  prop- 
erly constructed,  from  a  sidewalk  to  a  street  crossing, 
hi  not  a  defect,  so  as  to  render  a  city  liable  for  acci- 
dents to  pedestrians.  In  any  city,  and  especially  in 
one  growing  rapidly,  where  the  streets  and  sidewalks 
cannot  all  be  put  at  once  on  a  uniform  grade,  it  may 
and  often  must  happen  that  the  manner  of  construct- 
ing a  sidewalk  must  be  controlled  by  the  necessities 
of  the  situation.  A  step  or  steps  from  the  walk  to  the 
street  crossing  may,  on  the  whole,  be  the  most  suit- 
able plan  of  which  the  case  will  admit.  Pedestrians 
must  expect  and  been  the  lookout  for  steps  when  they 
reach  a  street  crossing.  This  case  is  not  in  this  respect 
at  all  like  that  of  Tabor  v.  City  of  St.  Paul,  80  N.  W. 
Rep.  766.  Minn.  Sup.  Ct.,  Jan.  27, 1888.  MUUr  v.  CUy 
of  St.  Paul    Opinion  by  MitcheU,  J. 

NbOOTIABLE  INSTRUMENTS— draft— AOCKPTANCE 

**  EXCEPTED.*'— The  drawee  of  a  draft  wrote  across 
the  face  thereof  the  words,  **  Excepted,  September 
t8th,  L.  B.  Maben.**  Hdd,  a  valid  acceptance.  In  a 
number  of  cases  it  has  been  held  that  the  word  "  ex- 
cepted," thus  written,  is  an  acceptance.  Vanstrum  v. 
Liljengren,  33  N.  W.  Rep.  556;  Miller  ▼.  Butler.  1 
Cranch  C  C.  470;  1  I>an.  Neg.  Inst.,  f  497.  The  evi- 
dent purpose  of  Mat>en   in   writing  the   word  **  ex- 
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oepted  *'  was  to  aooept  the  draft;  and  parol  proof  of 
this  purpose,  not  beiii^inoonsistent  with  the  writing;, 
was  proper,  and  should  have  been  received.  Had 
Mabeu  intended  to  refuse  aooeptanoe,  it  was  unneces- 
sary to  put  such  refusal  in  writing,  and  no  doubt  he 
was  well  aware  of  this  fact.  The  law  Is  not  a  system 
of  quirks  and  quibbles  upon  which  courts  may  seize 
to  defeat  rights,  but  a  system  of  rules  and  principles 
in  which  the  rights  of  parties  are  protected  and  en- 
forced, and  it  is  the  duty  of  a  court  to  disregard 
mere  pretexts  and  decide  a  case  if  possible  upon  the 
merits.  Neb.  Sup.  Ct.,  Jan.  5,  1888.  Cortelyou  v.  Mo- 
ben.    Opinion  by  Maxwell,  J. 

RbWARD— CAPTURB  OF    ONE  PRISONER— RECOVERY 

PRO  TANTO. — An  offer  of  reward  made  for  the  cap- 
ture of  two  persons  is  not  so  acted  upon  by  the  cap- 
ture of  one  as  to  entitle  the  captor  to  recover  pt'o 
tanto  upon  the  offer  It  is  urged  that  the  proclama- 
tion offering  the  reward  for  the  arrest  of  the  two  per- 
sons, if  acted  upon  in  the  arrest  of  one,  would  consti- 
tute a  contract  that  might  be  apportioned,  and  the 
plaintiffs  under  It  entitled  to  one-half  of  the  reward 
offered  for  the  arrest  of  both  on  the  arrest  of  one  of 
the  persons  for  whom  the  reward  was  offered,  and  so, 
independent  of  any  declaration  or  agreement  to  that 
effect,  claimed  to  have  been  made  after  the  arrest. 
The  promise  is  to  pay  so  much  monej  for  the  arrest 
of  the  two  persons.  This  is  an  entire  proposition, 
which  when  acted  upon  by  any  person,  would  consti- 
tute a  contract  single  in  its  nature,  and  not  subject  to 
apportionment  under  rules  recognized  wherever  the 
common  law  is  in  force.  No  facts  are  stated,  such  as 
that  the  plaintiffs  were  prevented  from  arresting  both 
the  persons  for  whom  a  reward  was  offered,  by  the 
fault  or  fraud  of  the  defendant,  from  which  the  law 
would  raise  a  new  contract,  and  give  a  remedy  on  a 
quantum  meruit.  It  would  be  but  the  ordinary  case 
of  a  partial  performance  of  an  entire  contract  if  it  ap- 
peared that  the  act  done  by  the  plaintiffs  was  per- 
formed with  a  knowledge  that  the  reward  had  been 
offered,  which  does  not  appear  to  have  been  true  in 
this  case.  It  does  not  become  necessary  to  determine 
whether  one,  who  without  knowledge  that  a  reward 
has  been  offered  for  a  named  person,  arrests  such  per- 
son, is  entitled  to  the  reward.  As  to  this  there  is  some 
conflict  of  authority.  Nor  does  it  become  necessary 
to  determine  whether  the  fact  that  the  plaintiffs  were 
peace  ofHoers  would  defeat  their  right  to  recover  the 
reward  if  they  were  otherwise  shown  to  be  entitled  to 
It.  Tex.  Sup.  Ct.,  Nov.  11,  1887.  Blain  v.  Ptuyific  Exp. 
Co.    Opiuiou  by  Staytou,  J. 


ALBANY  LAW  SCHOOL  COMMENCEMENT. 

'PHE  exercises  took  place  at  the  Leland  Opera  House 
1  on  Thursday  evening.  May  24.  The  Hon.  W.  L. 
Learned  presided.  Prayer  was  made  by  the  Rev.  J. 
Wilbur  Chapman.  The  following  orations  were  de- 
livered by  members  of  the  class:  '^Foreign  Immigra- 
tion," Frank  Howard  Edmunds,  East  Corinth,  Me. 
Music  by  the  orchestra.  Oration,  ''International  Law," 
Hugh  T.  Mathers,  Sidney,  Ohio.  Oration,  *'Trust 
Monopolies,"  William  F.  Walker,  RutUnd,  Vt.,  fol- 
lowed by  singing  by  the  law  school  quartette,  com- 
posed of  James  G.  Kirkpatrick,  first  tenor;  Frank  H. 
Eldmunds,  second  tenor;  Erastns  U.  Ely,  first  bass; 
Marvin  H.  Dana,  second  bass.  The  valedictory  was 
then  delivered  by  Erastns  U.  Ely  of  Rochester,  sub- 
ject, **The  Elective  Franchise."  The  address  to  the 
graduates  was  then  delivered  by  the  Hon.  Roger  A. 
Pryor  of  New  York. 


The  following  is  a  list  of  the  graduates:  James  W. 
Atkinson,  Waterford;  Edwin  C.  Angle,  Scheueotady; 
Elhanan  W.  Bncklln,  Jr.,  Jamestown ;  Albert  Cole, 
Farmer  Village;  Thomas  F.  Connealy,  Marlboro, 
Mass.;  Michael  F.  Culbert,  Homellsville ;  Edward 
W.  (Champion,  Qoshen;  Marvin  Hill  Dana,  New 
Haven,  Vt.;  Henry  A.  Edwards,  Albany;  Frank 
Howard  EJdmunds,  East  Corinth,  Me. ;  Erastns  U. 
Ely,  Rochester;  J.  8he]d<in  Frost,  Albany;  George 
Lovell  Flanders,  Albany;  John  J.  Halllgan,  Troy; 
Allen  H.  Jackson,  Schenectady;  James  G.  Kirkpat- 
rick, Canastota;  A.  H.Martin,  Denver,  Col.;  Hugh 
T.  Mathers,  Sidney,  Ohio;  Hugh  P.  O'Flaherty, 
Albany ;  Berkeley  Pearoe,  Providence,  R.  I. ;  Jack- 
son Silbaugfa,  Viroqua,  Wis. ;  J.  Orin  Smith,  Norway 
Lake,  Me. ;  Sheltou  L.  Smith,  Lexington,  HI. ;  Ma- 
•thias  J.  Severence,  Jr.,  Albany;  Alonzo  W.  Wheeler, 
Schenectady;  William  F.  Walker,  Rutland,  Vt. ;  Ed- 
ward U.  Wade,  Albany. 


NEW  BOOKS  AND  NEW  EDITIONS. 

American  Digest. 

This  is  the  first  volume  of  the  Annual  Digest  pub- 
lished by  the  West  Companj  of  St.  Paul.  It  oom- 
prlses  all  the  decisions  of  all  courts  in  this  oonntiy 
during  1887,  and  is  a  consolidation  of  the  monthly  di- 
gests published  by  the  same  company.  It  Is  a  oloeely 
printed  volume  of  above  1400  pages.  The  table  of  oases 
reported  has  references  to  the  olBoial  volume  and  page 
in  cases  officially  reported.  The  book  is  furnished 
with  marginal  letters  for  convenience  In  turning  over 
the  pages.  We  have  several  times  commended  the 
monthly  Issues,  and  the  present  consolidation  seetns 
no  less  excellent. 


General  Digest  of  the  United  States. 

This  Is  the  first  of  two  volumes  from  the  Lawjers' 
Co-operative  Company  of  Rochester,  embracing  all 
cases  thus  far  included  in  their  series  of  weekly  re- 
porters and  Inter-State  Commerce  Reports,  and  all 
others  officially  reported  in  1887.  This  volume  comes 
down  to  H.,  and  has  900  pages  and  a  full  table  of  cases 
digested.  The  ground  covered  Is  not  exactly  the 
same  as  that  of  the  West  Co.*s  digest.  The  work  by 
Mr.  Gullbert  seems  very  well  done. 


Wharton  on  Evtdbnce. 

This  is  a  third  edition.  In  two  volumes,  published  by 
Kay  and  Brother  of  P  hiladelphia.  One  hundred  and 
forty  pages  of  text  have  been  added,  and  forty-one 
hundred  additional  cases  have  been  cited.  It  is  super- 
fluous to  speak  of  the  merits  of  the  work,  for  it  has 
become  a  standard  authority  like  all  the  learned  au- 
thor's other  productions.  The  new  issue  is  very  timely. 
The  volumes  are  very  handsomely  printed. 


Taylor  on  Corporations. 

This  is  a  second  edition  of  Mr.  Henry  O.  Taylor's 
work,  published  only  four  years  ago,  and  is  issued  by 
Kay  8i  Brother  of  Philadelphia.  It  is  brought  down 
to  date.  We  can  onlj  reiterate  the  commendation 
.which  we  thought  the  first  edition  deserved.  The 
practitioner  cannot  have  too  many  works  on  this  en- 
grossing and  all-important  topic,  and  we  warmlj 
commend  Mr.  Taylor's  scholarly  and  practical 
treatise. 
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Albany,  June  9,  1888, 


CURRENT  TOPICS. 

OUR  Court  of  Appeals  are  about  sitting  down  to 
a  new  calendar  of  twelve  hundred  and  fifty 
causes.  This  we  believe  is  the  largest  accumula- 
tion ever  known  in  the  history  of  the  court,  and  is 
as  much  as  the  court  could  possibly  dispatch  in  two 
years  and  a  half.  It  is  high  time  that  some  rem- 
edy should  be  found.  That  proposed  by  joint  reso- 
lution of  the  Legislature  two  winters  ago,  namely, 
authorizing  the  governor  in  his  discretion  to  con- 
stitute, from  time  to  time,  a  commission  from  the 
Supreme  Court  judges,  is  entirely  out  of  the  ques- 
tion, as  we  have  heretofore  pointed  out,  because  it 
is  a  mere  temporary  expedient,  and  because  those 
judges  have  plenty  to  do  in  their  proper  station. 
Besides,  the  very  name  of  "commission"  is  dis- 
tasteful to  the  profession  and  the  people.  Various 
other  expedients  have  been  suggested.  Among 
these  is  the  further  limitation  of  appeals.  Our  op- 
position and  the  hostility  of  the  profession  to  this 
are  threadbare  topics.  The  disease  cannot  be  ad- 
vantageously cured  by  bleeding.  It  would  be  far 
better  to  do  away  with  the  present  limitation  de- 
pendent on  the  discretion  of  the  Supreme  Court 
judges  to  allow  appeals  at  pleasure.  Another  pro- 
posed remedy  is  to  increase  the  number  of  judges 
and  have  them  sit  in  branches  or  divisions  — in 
branches  according  to  the  character  of  the  causes, 
or  in  divisions  without  regard  to  their  character. 
These  are  liable  to  grave  objections.  The  assign- 
ing of  causes  according  to  their  character  would 
narrow  the  minds  of  judges,  oppress  them  with  an 
unpleasant  monotony,  and  tend  to  an  unequal 
or  unfair  division  of  business  at  times.  The  sitting 
in  divisions  would  be  inconvenient  to  lawyers  hav- 
ing engagements  in  both  courts,  and  tend  to  con- 
flict of  decision  and  lack  of  personal  harmony  among 
the  judges.  The  court  should  be  one,  with  one 
chief  judge.  Another  way  suggested,  and  which 
seems  to  us  the  best  at  all  points,  is  to  increase  the 
number  of  judges  and  have  a  constant  court,  the 
judges  taking  turns  in  sitting,  and  in  unusually  im- 
portant cases  sitting  all  together.  The  increase 
need  not  be  large  —  five  additional  would  be 
enough,  making  twelve  in  all.  Let  five  be  a 
quorum.  That  number  is  just  as  good  as  seven, 
perhaps  better.  Let  them  sit  three  weeks  and  then 
be  succeeded  by  five  others.  After  the  plan  came 
fully  into  operation  two  could  take  a  short  rest, 
this  vacation  being  allotted  to  every  one  of  the 
twelve  in  turn.  The  plan  of  two  to  spare  would 
also  provide  against  absence  and  sickness.  A  court 
so  constituted  could  sit  nine  or  ten  months  of  the 
year,  and  keep  up  with  the  business  for  many  years 
to  come.  It  might  be  wise,  in  connection  with 
this,  to  limit  appeals  from  certain  orders  which  are 
Vol.  37  — No.  23. 


of  minor  importance  and  consume  valuable  time. 
A  great  deal  of  time  has  been  consumed  in  this 
court  in  deciding  that  orders  were  not  appealable. 
It  would  be  well  to  make  this  matter  more  definite 
and  certain  by  enactment.  In  place  of  such  ap- 
peals we  would  recommend  abolishing  the  present 
limitation,  which  grows  more  and  more  unpopular, 
and  has  led  to  grave  abuse  and  favoritism  in  the 
matter  of  allowing  appeals  in  the  discretion  of  the 
judges.  We  should  suppose  that  the  judges  would 
be  glad  to  be  rid  of  that  discretion,  for  it  must  be 
often  unpleasant  to  exercise  it,  and  difiicult  to  dis- 
criminate or  lay  down  any  certain  rule.  One  thing 
should  be  carefully  avoided  at  all  events  —  a  too 
numerous  court,  for  that  always  tends  to  lack  of 
harmony  and  consistency,  whether  sitting  as  a  unit 
or  in  divisions. 

Mr.  Bishop's  address  before  the  South  Carolina 
Bar  Association  on  *' Common  Law  and  Codifica- 
tion *'  has  been  published  in  a  pamphlet  by  T.  H. 
Flood  &  Co.  of  Chicago.  We  have  received  a  copy 
with  the  author's  compliments  —  not  on  the  cover 
or  title-page,  but  printed  in  an  appendix.  The 
compliments  consist  in  intimating  that  we  are  a 
"  blackguard,''  because  in  a  notice  of  this  address 
we  characterized  its  reasoning  as  *'  extremely  arro- 
gant, extravagant,  grotesque,  childish  and  inconse- 
quential." It  is  really  singular  how  thin-skinn3d  a 
free-lance  always  is.  Mr.  Bishop  stigmatizes  a 
large  class  of  legal  text-book  writers  as  thieves  and 
pirates,  and  then  gets  angry  at  us  on  account  of 
the  above  quoted  adjectives,  directed  only  to  his 
reasoning.  If  we  recollect  right,  we  made  some 
quotations  in  our  remarks  on  his  address  to  justify 
our  strictures.  In  speaking  of  Great  Britain  he 
says:  "But  the  longing  for  laziness  has  of  late 
taken  possession  of  her.  And  she  threatens  to  sub- 
stitute acts  of  Parliament  for  all  her  common  law 
of  reason,  and  make  it  possible  for  sluggards  and 
fools  to  practice  at  her  bar  and  preside  in  her 
courts.  If  she  does  it,  it  requires  no  gift  of  proph- 
ecy to  foresee  that  her  encompassing  seas  will  weep 
upon  the  dripping  rocks  around  that  little  island  a 
more  mournful  requiem  to  her  entombed  empire 
than  was  ever  before  sung  over  fallen  greatness 
and  glory."  **The  Justinian  folly  plunged  the 
world  into  night."  "An  experience  of  about  forty 
years,  not  in  writing  the  jurist  works  I  am  calling 
for,  but  in  contributing  thief -food,  which  I  trust  is 
performing  its  humble  part  in  the  fattening  for  a 
slaughter,"  etc  "To  codify  the  law  while  yet  it 
has  not  had  a  single  jurist."  <<In  the  year  1886 
there  was  a  meeting  of  great  lawyers  at  Saratoga, 
and  fortunately  the  best  minds  were  in  the  major- 
ity. Saratoga,  please  note,  is  a  place  of  water, 
hence  it  is  certain  that  these  best  minds  were  not 
drunk."  "  The  consequence  whereof  has  been  that 
many  or  most  who  in  England  have  essayed  to 
write  what  should  be  juridical  works  have  drawn 
largely  on  their  predecessors  by  piracy;  and  the 
same  thing  has  followed  in  this  country.  And  the 
courts,  instead  of  frowning  umm  this,  have  smiled 
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upon  it  and  petted  it.  There  are  even  exceptional 
judges  who  will  scarcely  listen  to  a  thing  until  it 
has  been  stolen  at  least  once,  and  some  appear  to 
be  happily  satisfied  only  with  about  the  seventh 
theft."  In  the  preface:  "  We  need  jurists,  and  not 
pirates  and  thieves  in  legal  literature."  **  If  after 
this  rejoicing  has  gone  on  so  long  that  all  have  be- 
come drunk  with  happiness,  it  is  decided  to  de- 
tach the  writing  from  reason  by  legislative  com- 
mand, so  as  to  bury  the  common  law  and  the  nation 
in  one  grave  of  glory  together,  the  code  will  now 
be  in  the  proper  condition  to  watch  over  the  grave 
as  its  phosphorescent  light."  We  shall  leave  it  to 
our  readers  to  judge  whether  our  adjectives  were 
too  severe.  A  man  who  can  deliberately  write  that 
**  the  Justinian  folly  plunged  the  world  into  night " 
writes  childish  nonsense,"  and  his  vaticinations  of 
woe  to  our  country  if  she  turns  her  legal  traditions 
into  statutes  are  laughable.  Mr.  Bishop^s  arrogance 
stands  out  in  every  thing  he  ever  wrote,  and  his 
extravagance  and  grotesqueness  in  nearly  every 
thing,  and  the  bad  habit  has  grown  on  with  his 
years,  until  he  writes  like  a  man  in  a  passion.  It  is 
a  great  pity  he  will  impair  his  influence  by  such 
absurd  tantrums.  As  for  his  fling  at  us,  we  will 
only  say  that  he  must  at  least  deem  us  candid,  for 
on  the  outside  of  his  pamphlet  his  publisher  quotes 
from  this  journal  some  words  of  hearty  commenda- 
tion of  his  last  text-book.  He  evidently  deems  us 
an  exception  to  his  sweeping  observation  on  an- 
other occasion,  that  no  editor  of  a  law  journal 
would  give  a  fair  and  unbiased  notice  of  a  book 
advertised  in  his  columns.  Thus  should  it  ever  be 
if  he  would  only  confine  his  writing  to  text-books. 
But  our  Bishop  demands  the  incense  due  to  a  pope. 


The  abuse  of  the  power  of  granting  new  trials 
for  trivial  causes  is  strongly  illustrated  by  0akt9- 
ton,  etc.,  Ry,  Co,  v.  Cooper ^  Texas  Supreme  Court, 
Feb.  21,  1888,  where  the  plaintifTs  coansel  said  to 
the  jury,  *  *  you  ought  to  deal  severely  with  these 
bloated  corporations  that  can  run  their  road  right 
through  a  man's  house  or  yard,"  and  the  court  did 
not  control  him,  and  the  jury  found  a  verdict  for 
plaintiff  for  twenty  thousand  dollars.  Held^  that  it 
was  reasonably  evident  the  jury  were  influenced  by 
the  improper  language,  and  the  court  should  have 
given  a  new  trial.  This  verdict  may  have  been  ex- 
cessive, although  the  injury  necessitated  amputa- 
tion of  a  leg,  but  if  so  it  should  have  been  put  on 
that  ground.  It  is  such  childish  reasons  for  new 
trials  that  are  bringing  the  system  into  disrepute. 
This  sort  of  language  is  not  at  all  uncommon  in 
the  northern  States,  but  no  court  ever  thought  of 
granting  a  new  trial  on  account  of  it,  and  no  law- 
yer ever  thought  of  asking  for  it  to  our  knowledge. 


It  is  not  often  that  courts  of  law  are  required  to 
declare  what  is  a  "  newspaper."  In  HuU  v.  Kingy 
Minnesota  Supreme  Court,  April  30,  1888,  it  was 
held  that  a  paper  issued  weekly,  containing  princi- 
pally religious  news,  and  especially  reading  of  in- 


terest to  persons  of  a  particular  religious  denomina- 
tion, but  containing  a  column  each  week  devoted 
to  the  general  news  of  the  day,  embracing  every 
sort  of  news  of  interest  to  the  general  reader,  is  a 
"newspaper."  The  court  said:  **  We  assume  that 
it  is  similar  to  the  ordinary  so-called  religious  pa- 
pers, which  while  their  chief  object  is  the  dissemi- 
nation of  religious  news,  and  especially  such  as  woald 
be  of  interest  to  some  particular  denomination,  con- 
tain  also,  more  or  less  in  full,  the  general  carreat 
news  of  the  day.  As  was  said  by  this  court  in 
Beecher  v.  StepJimSy  25  Minn.  146 :  '  Newspapers  are 
of  so  many  varieties  that  it  would  be  next  to  im- 
possible to  give  any  brief  definition  which  would 
include  and  describe  all  kinds  of  newspapers.*  It 
would  therefore  be  unsafe  to  attempt  to  give  any 
definition  of  the  term,  except  the  very  general  one 
that  according  to  the  use  of  the  business  world,  and 
in  ordinary  understanding,  a  newspaper  is  a  publi- 
cation, usually  in  sheet  form,  intended  for  general 
circulation,  and  published  regularly  at  short  inter- 
vals, containing  intelligence  of  current  events  and 
news  of  general  interest.  Beecher  v.  Stephens,  $upra  ; 
4  Op.  Attys.  Gen.  10;  Abb.  Law  Diet.,  tit.  'News- 
paper; '  Attorney -General  v.  Bradbury^  7  Exch.  103. 
But  if  a  publication  contains  the  general  and  cur- 
rent news  of  the  day  it  is  none  the  less  a  newspaper 
because  it  is  chiefly  devoted  to  the  dissemination  of 
intelligence  of  a  particular  kind,  or  to  the  advocacj 
of  particular  principles  or  views.  Most  newspapers 
are  devoted  largely  to  special  interests,  political, 
religious,  financial,  moral,  social,  and  the  like,  and 
each  is  naturally  patronized  mainly  by  those  who 
are  in  accord  with  the  views  which  it  advocates,  or 
who  are  most  interested  in  the  kind  of  intelligence 
to  which  it  gives  special  prominence.  But  if  it 
gives  the  general  current  news  of  the  day  it  still 
comes  within  the  definition  of  a  newspaper.  Kerr 
V.  mtt,  75  ni.  51;  Hernandez  v.  Drake^  81  IlL  34; 
Kellogg  v.  Carrico^  47  Mo.  157.  It  might  be  good 
policy  on  part  of  the  Legislature  to  limit  the  pub- 
lication of  legal  notic-es  to  such  kinds  of  newspapers 
as  are  most  likely  to  circulate  generally  among^  the 
general  public  in  the  community  where  pabliahed. 
But  it  has  not  done  so.  All  that  the  statute  re- 
quires is  that  the  notice  of  foreclosure  sale  be  pub- 
lished in  a  '  newspaper ;  *  and  under  the  facts  found 
by  the  court  we  are  of  opinion  that  this  publication 
is  a  *  newspaper '  within  the  meaning  of  the  stat- 
ute." Our  favorite  exchanges  are  The  Independent 
and  The  NatioTij  but  we  never  had  suspected  either 
of  being  a  **  newspaper."  This  decision  however 
settles  the  matter  in  favor  of  the  former.  Mr. 
Elliott  F.  Shepard  probably  has  not  changed  the 
character  of  his  journal  from  a  newspaper  by  those 
daily  texts  of  scripture  which  he  puts  at  the  head 
of  hb  editorial  columns.  But  we,  alas  I  are  not  a 
newspaper  —  so  Beecher  v.  Stephens  says. 


I 


NOTES  OF  CASES. 

N  Vtetoria  BaUway  Commissionen  v.  CouUoiy  PriT. 
Coun.,  18  App.  Gas.  222,  wherethe  gate-keeper 
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of  a  railway  company  had  negligently  invited  the 
plaintiffs  to  drive  over  a  level  crossing  when  it  was 
dangerous  to  do  so,  and  although  an  actual  collision 
with  a  train  was  avoided,  nevertheless  damages 
were  assessed  for  physical  and  mental  injuries  oc- 
casioned by  the  fright  of  an  impending  collision, 
held,  error.  The  court  said:  "According  to  the 
evidence  of  the  female  plaintiff  her  fright  was 
caused  by  seeing  the  train  approaching,  and  think- 
ing they  were  going  to  be  killed.  Damages  arising 
from  mere  sudden  terror,  unaccompanied  by  any  ac- 
tual physical  injury,  but  occasiouing  a  nervous  or 
mental  shock,  cannot  under  such  circumstances, 
their  lordships  think,  be  considered  a  consequence 
which  in  the  ordinary  course  of  things  would 
flow  from  the  negligence  of  the  gate-keeper.  If  it 
were  held  that  they  can,  it  appears  to  their  lord- 
ships that  it  would  be  extending  the  liability  for 
negligence  much  beyond  what  that  liability  has 
hitherto  been  held  to  be.  Not  only  in  such  a  case 
as  the  present,  but  in  every  case  where  an  accident 
caused  by  negligence  had  given  a  person  a  serious 
nervous  shock,  there  might  be  a  claim  for  damages 
on  account  of  mental  injury.  The  diflSculty  which 
now  often  exists  in  case  of  alleged  physical  injuries 
of  determining  whether  they  were  caused  by  the 
negligent  act  would  be  greatly  increased,  and  a 
wide  field  opened  for  imaginary  claims.  The 
learned  counsel  for  the  respondents  was  unable  to 
produce  any  decision  of  the  English  courts  in 
which,  upon  such  facts  as  were  proved  in  this  case, 
damages  were  recovered.  The  decision  of  the  Su- 
preme Court  of  New  York  ( Vandenburgh  v.  IVtioaf, 
4  Denio,  — )  which  he  referred  to  in  support  of  his 
contention  was  a  case  of  a  palpable  injury  caused 
by  a  boy,  who  was  frightened  by  the  defendant's 
violence,  seeking  to  escape  from  it,  and  is  like  the 
case  of  Sneesby  v.  Lancashire  and  Torkahirs  By,  Co.y 
1  Q.  B.  Div.  42.  It  is  remarkable  that  no  preced- 
ent has  been  cited  of  an  action  similar  to  the  pres- 
ent having  been  maintained,  or  even  instituted, 
and  their  lordships  decline  to  establish  such  a  pre- 
cedent." See  anie^  288;  Henner  v.  CanfiM^  86 
Minn.  90.  

In  Appeal  of  Ladies^  Decorative  Art  Club  of  Phila- 
delphia,  Pennsylvania  Supreme  Court,  April  28, 
1888,  defendants  occupied  a  house  in  the  city  oif 
Philadelphia  in  a  square  entirely  filled  with  dwel- 
ling-houses, and  conducted  a  school  of  instruction 
in  the  arts  of  metal-working  and  wood-carving, 
lessons  being  given  to  large  classes  several  times  a 
week,  both  during  the  day  and  evening.  Plaintiff 
moved  with  his  family  into  the  adjoining  house, 
and  in  a  suit  to  enjoin  defendants  from  carrying  on 
their  operations  he  and  several  other  witnesses  tes- 
tified tliat  the  noise  caused  by  the  pupils  hammer- 
ing on  brass,  etc.,  was  such  as  to  interfere  with 
conversation,  reading  and  the  usual  enjoyments  of 
home ;  that  while  plaintiffs  child  was  dangerously 
sick  the  noise  penetrated  the  sick-room,  and  caused 
increased  anxiety  and  fears  for  the  safety  of  the 
child;  that  plaintiff  was  sometimes  compelled  to 


leave  his  house  and  seek  relief  in  the  open  air  from 
headache  and  annoyance  caused  by  these  noises. 
Jleldy  that  the  pounding  and  hammering  com- 
plained of  constituted  a  nuisance,  and  were  prop- 
erly enjoined.  The  court  said:  "The  law  upon 
this  subject  is  well  settled  and  very  plain.  Where 
a  noisy  nuisance  is  complained  of,  it  is  a  question 
of  degree  and  locality.  If  the  noise  is  only  slight, 
and  the  inconvenience  merely  fanciful,  or  such  as 
would  only  be  complained  of  by  people  of  elegant 
and  dainty  modes  of  living,  and  inflicts  no  serious 
or  substantial  discomfort,  a  court  of  equity  will  not 
take  cognizance  of  it.  No  one  has  a  right  to  com- 
plain that  his  next-door  neighbor  plays  upon  the 
piano  at  reasonable  hours,  or  of  the  cries  of  chil- 
dren in  his  neighbor's  nursery,  nor  of  any  of  the 
ordinary  sounds  which  are  commonly  heard  in 
dwelling-houses.  On  the  other  hand,  if  unusual 
and  disturbing  noises  are  made,  and  particularly  if 
they  are  regularly  and  persistently  made,  and  if  they 
are  of  a  character  to  affect  the  comfort  of  a  man's 
household,  or  the  peace  and  health  of  his  family, 
and  to  destroy  the  comfortable  enjoyment  of  his 
home,  a  court  of  equity  will  stretch  out  its  strong 
arm  to  prevent  the  continuance  of  such  injurious 
acts.  In  regard  to  such  a  question  I  may  say  with 
the  master  of  the  rolls.  Sir  George  Jessel,  in  Broder 
V.  SaUlard,  2  Ch.  Div.  692:  *If  there  were  no  au- 
thority in  the  question  I  should  have  felt  no  diffi- 
culty about  it,  because  I  take  it  the  law  is  this: 
that  a  man  is  entitled  to  the  comfortable  enjoyment 
of  his  dwelling-house.  If  his  neighbor  make  such 
a  noise  as  to  interfere  with  the  ordinary  use  and 
enjoyment  of  his  dwelling-house  so  as  to  cause 
serious  annoyance  and  disturbance,  the  occupier  of 
the  dwelling-house  is  entitled  to  be  protected  from 
it.  It  is  no  answer  to  say  that  the  defendant  is 
only  making  a  reasonable  use  of  his  property,  be- 
cause there  are  many  trades  and  many  occupations 
which  are  not  only  reasonable  but  necessary  to  be 
followed,  and  which  still  cannot  be  allowed  in  the 
proximity  of  dwelling-houses  so  as  to  interfere  with 
the  comfort  of  their  inhabitants.'  A  man  has  no 
right  to  bring  a  noisy  trade  or  business  into  a 
neighborhood  exclusively  occupied  by  dwelling- 
houses,  and  to  create  there  noises  which  destroy 
the  peace  and  comfort  of  the  occupants  of  those 
houses.  If  he  does  so  the  occupants  may  maintain 
an  action  for  damages  against  him,  or  if  the  evil  is 
of  a  character  not  to  be  compensated  by  damages 
and  requiring  speedy  abatement,  a  court  of  equity 
will  without  hesitation  stretch  out  its  hand  and 
prevent  the  continuance  of  the  nuisance  by  writ  of 
injunction.  There  are  numerous  places  in  which  a 
noisy  occupation  can  be  carried  on  without  detri- 
ment or  discomfort  to  other  people.  If  such  a  busi- 
ness is  brought  into  a  neighborhood  consisting  ex- 
clusively of  dwelling-houses,  and  it  is  carried  on  in 
such  manner  that  great  personal  discomfort  and 
continual  annoyance  are  occasioned  thereby,  those 
who  suffer  the  injury  are  entitled  to  equitable  relief 
against  it.  This  is  so  well  settled  by  our  own  as 
well  as  by  the  English  decisions  t^^  Al]ere^ftL^o 
igi  ize     y  g 
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necessity  to  appeal  here  to  the  books  and  the  cases 
upon  the  subject.  But  the  law  was  so  clearly  de- 
fined in  regard  to  such  injuries  by  Lord  Chancellor 
Belborne  in  the  case  of  BaU  v.  Ray^  8  Ch.  App.  471, 
and  his  opinion  is  so  applicable  to  the  present  case 
that  it  will  not  be  superfluous  or  inappropriate  to 
repeat  the  language  used  by  him  in  that  case.  *•  It* 
says  he,  *  the  houses  adjoining  each  other  are  so 
built  that  from  the  commencement  of  their  exist- 
ence it  is  manifest  that  each  adjoining  inhabitant 
was  intended  to  enjoy  his  own  property  for  the  or- 
dinary purposes  for  which  it  and  all  'the  different 
parts  of  it  were  constructed,  then  so  long  as  the 
house  is  so  used  there  is  nothing  that  can  be  re- 
garded in  law  as  a  nuisance  which  the  other  party 
has  a  right  to  prevent.  On  the  other  hand,  if 
either  party  turns  his  house,  or  any  portion  of  it, 
to  unusual  purposes  in  such  a  manner  as  to  produce 
a  substantial  injury  to  his  neighbor,  that  is  not,  ac- 
cording to  principle  or  authority,  a  reasonable  use 
of  his  own  property,  and  his  neighbor  showing  sub- 
stantial injury  is  entitled  to  protection.'  This  well 
settled  doctrine  has  a  strong  application  to  the 
present  case;  for  here  the  defendants,  having  rented 
a  dwelling-house  in  the  midst  of  a  square  exclu- 
sively devoted  to  dwelling-houses,  have  set  up  a 
business  therein  which  is  clearly  injurious  to  their 
neighbors  on  either  side  of  them,  depriving  them 
of  that  comfort  and  quiet  which  every  man  has  a 
right,, under  such  circumstances,  to  expect  in  his 
dwelling.  The  plaintiff  had  no  reason  to  suppose, 
when  he  bought  an  expensive  dwelling-house  in  a 
locality  which  was  occupied  exclusively  by  dwel- 
lings, that  he  and  his  family  were  to  be  subjected 
to  the  discomfort,  not  to  speak  of  more  serious  con- 
sequences which  are  quite  possible,  arising  from 
loud  and  continuous  noises  occasioned  by  the  ham- 
mering of  brass  and  wood."    See  ante^  846. 


In  Mssouri  Pac,  Ry,  Co,  v.  JohnMn,  Texas  Su- 
preme Court,  April  27, 1888,  it  was  held  that  where 
plaintiff  and  his  clerk  testify  that  one  or  the  other 
of  them  weighed  the  wheat  taken  in  at  plaintiff's 
elevator  and  set  down  the  correct  weight  in  the 
**  scale-book,"  from  which  tickets  were  torn  off  and 
given  to  the  farmers,  and  from  the  stubs  correctly 
transcribed  the  weights  into  the  day-book,  such 
book  is  admissible  in  evidence  to  prove  the  amount 
of  such  weights,  the  ** scale-book"  being  lost. 
The  court  said:  "The  introduction  of  shop-books 
as  original  evidence  of  indebtedness  grew  out  of 
the  necessity  of  affording  small  shop-keepers  and 
dealers  who  kept  no  clerks  the  means  of  proving 
their  accounts.  Not  being  allowed  to  testify  at 
common  law  in  their  own  cases  they  were  permit- 
ted to  introduce  their  books  of  original  entries  in 
order  to  establish  the  items  of  their  claim,  after 
having  sworn  to  their  correctness,  and  proved  by 
the  testimony  of  disinterested  persons  who  had 
dealt  with  them  that  their  books  were  correctly 
kept.  As  to  what  are  books  of  original  entry  there 
has  been  some  diversity  of   opinion  among  the 


courts.  It  seems  however  pretty  well  established 
that  the  first  permanent  records  of  the  transaction 
by  the  creditor  are  to  be  deemed  original  entries  if 
made  within  a  short  time  after  the  transactions 
themselves,  although  the  items  may  have  been  pre- 
viously entered,  as  a  temporary  assistance  to  the 
memory,  upon  some  slate,  book,  paper,  or  other 
substance  not  intended  to  be  preserved.  In  an  old 
case  this  court  admitted  the  rule  generally  recog- 
nized in  the  courts  of  this  country,  but  strongly 
animadverted  upon  it  as  a  dangerous  innovation  of 
the  principles  of  the  common  law,  and  refused  to 
extend  it  in  case  of  a  merchant's  account  beyond 
such  articles  as  are  usually  sold  by  a  merchant  in 
course  of  his  business.  Cole  v.  DMy  8  Tex.  847. 
It  is  usually  confined  to  accounts  for  labor  per- 
formed, or  to  goods  sold  by  regular  dealers  in  mer- 
chandise. Since  the  passage  of  the  statute  which 
permits  parties  to  testify  in  their  own  cases  there  is 
less  reason  for  the  extension  of  the  doctrine  than 
before  existed.  But  we  are  of  the  opinion  that  so 
much  of  the  account  from  the  books  introduced  in 
this  case  as  pertained  to  the  wheat  shipped  from 
McEinney  was  admissible  on  a  different  ground. 
The  witnesses  as  to  these  transactions  testified  of 
their  personal  knowledge.  They  swore,  in  sub- 
stance, that  they  weighed  the  wheat,  or  saw  it 
weighed,  and  that  the  weights  were  correctly  set 
down  in  the  scale-book,  and  correctly  entered  in 
the  account-book  from  the  scale-book.  Such  en- 
tries as  were  not  made  by  the  one  were  made  by 
the  other,  and  each  testified  that  the  entries  made 
by  him  were  correct.  We  think  this  was  legitimate 
evidence,  tending  to  establish  that  the  weights 
shown  in  the  book  of  accounts  were  correct.  A 
witness  who  takes  a  memorandum  of  a  transaction, 
and  copies  it  himself,  is  certainly  competent  to 
prove  the  copy  if  the  original  be  lost.  If  he  takes 
down  a  correct  statement  of  the  weights  of  small 
parcels  of  grain,  and  adds  them  up,  and  enters 
them  in  an  account-book  at  the  end  of  each  day,  as 
appears  to  have  been  done  in  this  case,  he  ought  to 
be  able  to  say  whether  the  entries  last  made  are 
correct  or  not,  and  we  do  not  see  why  he  should 
not  be  permitted  to  testify  to  the  fact  If  he 
knows  that  the  numbers  were  correctly  set  down  in 
the  original  memorandum,  and  correctly  added,  and 
the  sum  or  sums  correctly  entered  in  a  book  of  ac- 
counts, the  conclusion  is  inevitable  that  the  last  en- 
try correctly  represents  the  total.  It  may  be  that 
as  a  general  rule,  if  a  witness,  after  refreshing  hia 
memory  from  a  contemporaneous  writing,  can  speak 
from  his  memory,  the  writing  is  not  admisaible  in 
evidence.  But  if  the  writing  be  an  account  con- 
sisting of  a  mass  of  figures,  he  may  refer  to  the  pa- 
per if  he  knows  it  is  correct,  and  testify  from  it ; 
and  we  see  no  reason  why  it  should  not  be  intro- 
duced—  not  as  original  evidence,  but  as  showing 
distinctly  the  specific  account  to  which  he  has  tes- 
tified. WhiU  V.  Ambler,  8  N.  Y.  170;  Imuranee  Co. 
v.  Weide,  6  WaU.  680;  Abb.  Tr.  Ev.  821.  Here  it 
was  proved  that  the  accounts  which  were  offered 
from  the  books  consisted  of  entiie3  made  from  the 
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scale-book  at  the  end  of  each  day^s  transaction,  and 
that  the  scale-book  had  been  lost  or  destroyed ;  and 
we  are  thei^fore  of  the  opinion  that  the  book  was 
properly  admitted  as  tending  to  prove  the  weights 
of  the  wheat  which  was  shipped  from  McEinney." 


CAN   THE    JUDICIARY   DETERMINE 

WHETHER  A  STATUTE  EXISTS? 

II. 

The  ophiion  of  the  ooart  In  Panghom  ▼.  Young^  82 
N.  J.  L.  29,  will  be  referred  to,  as  it  oontaius  all  that 
has  been  and  oaii  be  said  in  faror  of  the  dootrlue  it 
eiiunoiates.  In  this  case  the  existence  of  the  statute 
was  attacked  qn  the  ground  that  the  journals  showed 
that  the  bill  never  received  a  majority  vote.  The  Con- 
stitution expressly  required  the  two  houses  of  the  Leg- 
islature to  keep  joumaLs  of  their  proceedings,  and  pab- 
lisb  them  from  time  to  time.  The  decision  is  there- 
fore an  undoubted  authority  In  favor  of  the  conclu- 
siveness of  the  enrolled  act  under  a  fundamental  law 
providing  for  the  preservation  of  legislative  records  in 
journals.    The  court  eay : 

**  These  are  all  the  constitutional  requirements  relat- 
ing to  those  diaries,  and  it  will  be  observed,  that  with 
the  exception  of  recording  the  yeas  and  nays  on  cer- 
tain occasions,  there  is  no  prescription  in  the  Const i- 
tntiou  of  what  they  shall  contain.  They  are  not  re- 
quired to  be  attested  in  any  way  whatever,  nor  is  it 
said  that  they  shall  even  l>e  read  over  to  the  house,  so 
that  their  correctness  may  stand  approved. 

'*  From  this  compuison,  it  seems  to  me  impossible 
for  the  mind  not  to  incline  to  the  opinion  that  the 
framers  of  the  Constitution,  in  exacting  the  keeping 
of  these  journals,  did  no(  design  to  create  records 
which  were  to  be  paramount  to  all  other  evidence 
with  regard  to  the  enactment  and  contents  of  laws. 
At  the  time  of  the  formation  of  the  Constitution,  the 
mode  of  authenticating  statutes  by  copy  enrolled  in 
the  office  of  the  secretary  of  State  was  completely  es- 
tablished by  common  usage  and  by  the  sanction  of  its 
antiquity;  and  it  was  also  obvious  that  a  copy  of  an  act 
thus  enrolled  was  in  every  essential  particular  almost 
identical  with  a  roll  of  Parliament,  which  it  was  well 
known  was  not  only  admissible  in  evidence,  but  was 
conclusive  as  to  the  existence  and  provisions  of  the 
law  which  it  embodied.  Possessed  of  this  knowledge, 
it  is  difficult  to  believe  that  the  eminent  jurists  who 
as  delegates  helped  to  frame  the  Constitntion  of  1844, 
meant  to  substitute  a  journal  which  was  devoid  of  all 
the  ordinary  marks  of  authenticity,  considered  as  a 
means  of  proof  in  a  court  of  law,  for  a  record  which 
in  point  of  evidencial  efficacy  had  no  superior.  If  in- 
tended as  evidence  for  any  purpose  whatever  in  any 
course  of  judicial  investigation,  can  any  one  conceive 
that  these  registers  would  have  been  left  in  the  condi- 
tion in  which  by  the  Constitution  we  find  them  ?  lu 
the  nature  of  things,  they  must  beconstmoted  out  of 
loose  and  hasty  memoranda,  made  in  the  pressure  of 
business,  and  amid  the  distraction  of  a  numerous  as- 
sembly. There  is  required  not  a  single  guarantee  of 
their  accuracy  or  their  truth :  no  one  need  vouch  for 
them,  and  it  is  not  enjoined  that  they  should  be  either 
approved,  copied  or  recorded.  I  nrost  l>e  admitted,  I 
think,  from  tliese  consideratiofls  tliat  a  strong  pre- 
sumption arises  that  it  was  not  the  purpose  of  those 
who  framed  the  Constitution,  in  enjoining  each  house 
to  keep  a  journal,  to  establish  such  journals  as  the  nl- 
timate  and  conclusive  evidence  of  the  conformity  of 
legislative  action  to  the  oonstltntlonal  provisions  in 
theenactment  of  laws.'*    *    ♦    ♦ 

"  Can  any  one  deny  that  if  the  laws  of  the  State  are 


to  l>e  tested  by  a  comparison  with  these  journals,  so 
imperfect,  so  unauthenticated,  that  the  stability  of 
all  written  law  will  be  shaken  to  its  foundations?  Cer- 
tainly no  person  can  renture  to  say  that  many  of  our 
statutes,  perhaps  some  of  the  oldest  and  most  impor- 
tant, those  which  affect  large  classes  of  persons,  or  on 
which  great  interests  depend  will  not  be  found  de- 
fective, even  in  constitutional  particulars,  if  judged  by 
this  criterion.  The  misplacing  of  a  name  on  a  nicely- 
balanced  vote  might  obviously  invalidate  any  act. 
What  assurance  is  there  therefore  that  a  critical  ex- 
amination of  these  loosely-kept  registers  will  not  re- 
veal any  fatal  errors  of  this  description?  In  addition 
to  these  considerations,  in  judging  of  consequences, 
we  are  to  remember  the  danger,  under  the  prevalence 
of  such  a  doctrine,  to  be  apprehended  from  the  inten- 
tional corruption  of  evidence  of  this  character.  It  is 
scarcely  too  much  to  say  thai  the  legal  existence  of 
almost  every  legislative  act  would  be  at  the  mercy  of 
nli  persons  having  access  to  these  journals,  for  it  is  ob- 
vious that  any  law  can  be  invalidated  by  the  interpo- 
lation of  a  few  lines,  or  the  obliteration  of  one  name 
and  the  substitution  of  another  in  its  stead.  I  cannot 
consent  to  expose  the  State  legislation  to  the  hazards 
of  such  probable  error  or  facile  fraud. 

'*The  principal  argument  in  favor  of  this  judicial 
appeal  from  the  enrolled  law  to  the  legislative  jour- 
nal, and  which  was  much  pressed  in  the  discussion  at 
the  bar,  was  that  the  existence  of  this  power  was  nec- 
essary to  keep  the  Legislature  from  overstepping  the 
bounds  of  the  Constitution.  The  course  of  reasoning 
urged  was  that  if  the  court  cannot  look  at  the  facts 
and  examine  the  legislative  action,  that  department 
of  government  can  at  will  set  at  defiance,  in  the  en- 
actment of  statutes,  the  restraints  of  the  organic  law. 
This  argnment,  however  specious,  is  not  solid.  The 
power  thus  claimed  for  the  judiciary  would  be  entirely 
inefficacious,  as  a  controlling  force,  over  any  inten- 
tional exorbitance  of  the  law-making  branch  of  the 
government.  If  we  may  be  permitted,  for  the  pur- 
pose of  illustration,  to  suppose  the  Legislature  to  de- 
sign the  enactment  of  a  law  in  violation  of  the  princi- 
ples of  the  Constitntion,  a  judicial  authority  to  in- 
spect the  journals  of  that  body  would  interpose  not 
the  slightest  barrier  against  such  transgression ;  for  It 
is  obvious  that  there  could  not  be  the  least  difficulty 
in  withholding  from  such  journals  every  fact  cTinolve 
of  such  transgression.  A  journal  can  l>e  no  check  on 
the  actions  of  those  who  keep  it,  when  a  violation  of 
duty  is  intentional.  It  cannot  therefore  fall  to  be  ob- 
served how  inadequate  to  the  correction  of  the  sup- 
posed evil  is  the  proposed  remedy.  Besides,  if  the 
journal  is  to  be  consulted,  on  the  ground  of  the  ne- 
cessity of  judicial  intervention,  how  is  it  that  the  in- 
quiry is  to  stoi>  at  that  point  7  In  law,  upon  ordinary 
rules,  it  is  plain  that  a  journal  is  not  a  record  and  is 
therefore  open  to  be  explained  or  contradicted  by 
parol  proofs  And  yet  is  it  not  evident  that  the  court 
could  not,  upon  the  plainest  grounds,  enter  upon  such 
an  investigation  ?  In  the  case  now  in  hand,  if  the  of- 
fer should  l>e  made  to  prove  by  the  testimony  of  every 
member  of  the  Legislature  that  the  journals  laid  be- 
fore ns  are  false,  and  that  as  a  matter  of  fact,  the  en- 
rolled law  did  receive,  in  its  present  form,  the  sanc- 
tion of  both  houses,  no  person  versed  in  jurispru- 
dence, it  is  presumed,  would  maintain  that  such  evi- 
dence woold  be  competent.  The  court  cannot  try  is- 
sues of  fact;  nor  with  any  propriety  could  the  exist- 
ence of  statutes  be  made  dependent  on  the  result  of 
such  investigations.  With  regard  to  matters  of  fact, 
no  judicial  unity  of  opinion  could  be  expected,  and 
the  consequence  would  necessarily  be  that  the  con- 
clusion of  different  courts  as  to  the  legal  existenee  of 
laws  from  the  same  proofs  would  be  often  variant,  and 
the  same  trlbanal  which  to-day  d^<}}ared  a  i^tnte 
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void,  might  to-morrow  be  oompelied,  under  ttie  effect 
of  additional  evidence,  to  pronounce  in  its  favor.  ITie 
notion  that  courts  could  listen  upon  this  subject  to 
parol  proof  is  totally  inadmissible,  and  it  therefore 
unavoidably  results  that  if  the  journal  is  to  be  taken 
into  consideration  at  all,  its  effect  is  uncontrollable; 
neither  its  frauds  can  be  exposed  nor  Its  errors  cor- 
rected. And  if  this  be  so,  and  the  journal  is  to  limit 
the  inquiry  of  the  judicial  power,  how  obvious  the  in- 
adequacy, if  not  futility,  of  saoh  inquiry?  In  my  ei- 
timatiuu  the  doctrine  in  question,  if  entertained, 
would  as  against  legislative  encroachments  be  nseless 
as  a  guard  to  the  Constitution,  and  it  certainly  would 
be  attended  by  many  evils.  Its  practical  application 
would  l>e  full  of  embarrassment.  If  the  courts,  in  or- 
der to  test  the  validity  of  a  statute,  are  to  draw  the 
comparison  between  the  enrolled  copy  of  an  act  and 
the  entries  on  the  legislative  Journal,  how  great,  to 
have  the  effect  of  exploding  the  act,  must  be  the  dis- 
crepancy between  the  two?  Will  the  omission  of  any 
provision,  no  matter  how  unimportant,  have  that  ef- 
fect? The  difficulty  of  a  satisfactory  answer  to  these 
and  similar  interrogatories  is  too  apparent  to  need 
comment.  And  again,  to  notice  one  among  the  many 
practical  difficulties  which  suggest  themselves,  what 
is  to  be  the  extent  of  the  application  of  this  doctrine? 
If  an  enrolled  statute  of  this  State  does  not  cany 
within  itself  conclusive  evidence  of  Its  own  authen- 
ticity, it  would  seem  that  the  same  principle  must  l>e 
extended  to  the  statutes  however  authenticated,  of 
other  States.  An  act  therefore  of  Virginia  or  California, 
with  regard  to  the  mode  of  its  enactment,  would  be 
open  to  trial  as  a  matter  in  pais.  And  indeed  the  doc- 
trine, if  carried  to  its  legitimate  conclusion,  would 
seem  to  abolish  altogether  the  conclusiveness  even  of 
international  authentications,  for  if  the  great  seal  of 
this  State,  attesting  the  existence  of  a  statute,  is  not 
final,  it  is  not  perceived  how  a  greater  efficacy  is  to  be 
given  to  the  seal  of  a  foreign  government. 

*'  In  addition  to  the  foregoing  observations,  I  can- 
not close  this  part  of  my  examination  of  the  question 
under  discussion  without  adverting  to  further  con- 
sideration, which  to  my  mind  appears  to  be  entitled 
to  very  great,  if  not  decisive,  weight.  I  here  allude 
to  the  circumstance  that  in  the  structure  of  the  gov- 
ernment of  this  State,  the  Judicial  and  legislative  de- 
partments are  made  coequal,  and  that  it  nowhere  ap- 
pears that  the  one  has  the  right  of  supervision  over  the 
other  It  is  true,  as  was  much  pressed  on  the  argu- 
ment, that  the  legislative  branch  may  willfully  in- 
fringe constitutional  prescriptions.  But  the  capacity 
to  abuse  power  is  a  defect  inherent  in  every  scheme 
of  human  government,  and  yet  nevertheless  the  forces 
of  government  must  be  reposed  in  some  hands.  The 
prerogatives  to  make,  to  execute  and  to  expound  the 
laws  must  reside  somewhere.  Depositaries  of  those 
great  national  trusts  mnst  be  found,  though  It  Is  cer- 
tain such  depositaries  may  betray  the  trust  thus  re- 
posed In  them.  In  the  frame  of  our  State  government 
the  recipients  and  organs  of  this  threefold  power  are 
the  legislature,  the  executive,  and  the  judiciary,  and 
they  are  co-ordinate—in  all  things  equal  and  inde- 
pendent; each  within  its  sphere  is  the  trusted  agent 
of  the  public.  With  what  propriety  then  Is  It  claimed 
that  the  judicial  branch  can  erect  itself  into  the  cus- 
todian of  the  good  faith  of  the  legislative  department? 
It  is  to  be  borne  In  mind  that  the  point  now  touched 
does  not  relate  to  the  capacity  to  pronounce  a  law 
which  Is  admitted  to  have  been  enacted  void,  by  rea- 
son of  its  unconstitutionality.  That  Is  clearly  a  func- 
tion of  the  Judicature.  But  the  proposition  Is,  whether 
when  the  Legislature  has  certified  to  a  mere  matter 
of  fact,  relating  to  Its  own  conduct  and  Its  own  cog- 
nizance, the  courts  of  the  State  are  at  liberty  to  In- 
quire into  or  dispute  the  veracity  of  that  certificate. 


I  can  discover  nothing  in  the  Constitution  or  In  tlie 
general  principles  of  government  which  will  justify 
the  assumption  of  such  superior  authori^.  In  my 
opinion  the  power  to  certify  to  the  public  the  laws 
which  itself  has  enacted,  is  one  of  the  trasts  of  the 
Constitution  to  the  Legislature  of  the  State.'* 

Let  us  review  the  arguments  that  are  set  forth  In 
this  opinion  in  support  of  the  position  that  the  record 
Is  final.  It  Is  said  that  the  Journals  are  carelessly 
kept,  and  are  therefore  unreliable;  that  the  entries 
are  made  by  mere  clerks,  and  that  the  Constltotlon 
does  not  make  them  records  or  prescribe  how  they 
may  be  authenticated.  How  does  it  happen  that 
courts  can  take  Judicial  notice  that  Journals  are  oare- 
lessly  kept?  It  is  true  a  cierk  makes  the  entries,  but  he 
makes  them  at  the  time  the  proceedings  take  place  in 
the  presence  of  the  body  of  which  he  Is  clerk,  and  while 
that  body  Is  In  session.  These  entries  are  subseqaenily 
read  to  the  whole  body  In  session,  and  corrected  tin 
they  accord  with  the  facts.  Where  Is  the  ohaoee  for 
error?  Can  any  record  be  more  reliable?  It  Is  illogi- 
cal to  say  that  the  journals  are  kept  by  mere  elerirs.  A 
clerk  writes  the  proceedings  upon  their  pages,  bat  the 
houses  keep  them.  Would  it  not  be  deemed  extra- 
ordinary to  object  to  the  use  of  an  official  record  as 
evidence,  that  the  officer  did  not  personally  make  the 
record,  but  employed  clerks  to  make  it?  How  many 
public  records  would  be  evidence  under  such  a  rule? 
The  record  is  the  record  of  the  officer,  for  he  saper- 
vlses,  controls  and  corrects  it,  and  so  the  jonmaU  are 
the  records  of  the  houses.  It  is  a  most  egregions  pre- 
sumption that  the  sovereign  power  In  a  State  will  em- 
ploy Inefficient  officers  to  keep  the  very  records  which 
they  are  required  to  keep  by  that  supreme  law  which 
is  sovereign  above  the  sovereig^n  power. 

It  is  a  still  more  extraordinary  assumption  that  the 
houses  will  not  rectify  mistakes  as  they  may  oeonr 
from  time  to  time  in  such  records,  and  make  the  Joor- 
nals  speak  the  truth.  These  courts  seem  to  think  that 
the  journals  are  kept  as  a  clerk  keeps  a  memorandum 
of  sales  at  a  country  "  vendue.'*  It  is  much  easier  for 
the  presiding  officers  to  certify  a  bill  that  has  never 
passed  than  for  a  clerk  to  enter  upon  the  Journal  any 
fact  that  never  occurred  in  the  proceedings  of  the 
house.  Such  entry  must  pass  In  review  before  the 
entire  body.  It  is  otherwise  with  the  certificates  of 
the  officers  whose  duty  It  Is  to  certify  that  an  act  has 
d  uly  passed.  How  puerile  the  argument  that  the  Con- 
st! tutlon  has  not  declared  the  Joomals  to  be  records! 
The  facts  that  they  contain  a  history  of  the  proceed- 
ings of  the  law-making  power,  and  are  kept  in  the 
presence  and  under  the  authority  and  control 
of  that  power  In  accordance  with  the  positive 
mandate  of  the  Constitution,  make  the  Jour- 
nals records  of  the  very  highest  order.  A  Con- 
stitution does  not  busy  itself  with  definitions.  Why 
do  the  people  require  their  servants  in  legislative  as- 
sembly to  set  forth  their  proceedings  in  a  journal,  if 
not  to  provide  a  record  from  which  the  people  and  the 
Judiciary  can,  by  comparing  the  actsjof  the  Legislature 
as  shown  by  such  record  with  the  Constitution,  deter- 
mine whether  the  great  fundamental  law  has  been  ob- 
served or  violated.  In  the  absence  of  Journals  there 
would  be  no  means  of  keeping  the  Legislature  from 
bidding  defiance  to  the  Constitution,  as  there  would 
be  no  competent  evidence  of  the  most  flagrant  disre- 
gard of  Its  most  valuable  provisions.  Is  It  not  appar- 
ent that  the  provision  requiring  Journals  to  be  kept, 
when  found  In  a  Constitution  In  connection  with  re- 
strictions upon  a  law-enaotlug  power  and  articles  regu- 
lating the  mode  of  procedure  In  passing  statutes,  was 
inserted  In  the  Constitution  to  make  efficacious  those 
other  restricting  and  regulating  provisions  in  connec- 
tion with  which  it  is  found  in  the  oi^anlc  law,  by  sab- 
stltutlug  In  place  of  the  enrolled  acj^as  final  evidence 
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of  its  exiflteDoe  a  reoord  of  tbe  prooeediugs  of  each 
body  to  whiob  tbe  ooarts  might  refer  for  tbe  purpose 
of  determining  whether  anj  particular  act  had  been 
in  fact  constitutionallj  passed  ? 

But  it  is  further  said  I u  the  New  Jersey  case  that 
this  safeguard  against  corruption  aud  mistalse  is  inad- 
equate ;  that  tbe  two  houses  can  withhold  from  their 
journals  a  record  of  their  proceedings,  or  may  cause 
to  be  entered  thereon  a  false  record.  True,  but  this 
is  highly  improbable,  for  all  the  members  of  a  house 
would  not  be  corrupt  or  inattentive  to  their  duties; 
and  a  majority,  however  strong,  would  shrink  from 
publishing  their  willful  violation  of  the  Constitution 
to  a  minority,  however  small,  who  could  have  their 
protest  entered  upon  the  journals.  But  assume  that 
this  check  upon  a  disregard  of  tbe  Constitution  would 
not  be  perfect,  is  it  to  be  argued  from  such  a  premise 
that  such  check  shall  have  no  effect  at  all,  and  the 
Legislature  suffered  to  ignore  all  constitutional  re- 
straints upon  legislation,  and  the  presiding  ofBioers 
permitted  to  certify  as  having  passed  a  bill  that  never 
in  fact  was  passed  ?  This  reasoning  would  defeat  all 
criminal  legislation.  No  legal  evidence  could  be  found 
to  convict  Jacob  Sharp,  a  known  professional  briber. 
The  statute  against  bribery  is  therefore  not  thoroughly 
efficacious  in  punishing  and  preventing  bribery.  ErgOt 
tbe  statute  is  not  law.  But  there  is  a  peculiar  reason 
why  this  argument  is  weak.  Impeaching  the  exist- 
ence of  alleged  statutes  by  journals  is  tbe  best  and 
only  practicable  means  that  can  be  devised  to  keep 
the  sovereign  power  in  enacting  statutes  within  the 
limits  of  their  authority  as  prescribed  by  the  organic 
law.  To  test  the  validity  of  their  proceedings  by  [any 
thing  save  the  record  made  by  themselves  would  de- 
stroy the  dignity  and  independence  of  this  depart- 
ment of  government,  and  render  the  existence  of  a 
statute  dependent  upon  uncertain  evidence.  One 
court  might  be  satisfied  that  a  bill  had  been  constitu- 
tionally passed.  The  question  would  not  be  re8  a^u- 
dicata  except  between  the  same  parties  in  the  same 
case.  Another  court  might  come  to  a  different  con- 
clusion on  the  same  or  different  evidence.  The  condi- 
tion of  a  people  under  such  circumstances  would  be 
worse  than  that  of  the  French  peasantry  and  com- 
monalty before  the  revolution  had  ushered  in  the  new 
system  of  provincial  division  and  administration,  when 
totally  different  laws  prevailed  In  different  streets  of  the 
same  hamlet  or  village.  These  laws,  though  differing 
in  different  localities,  were  yet  certain:  but  under 
any  other  mode  of  testing  the  existence  of  an  act  than 
by  the  record  furnished  by  the  legislators  themselves, 
no  man  would  know  whether  the  law  adjudged  to  be 
in  existence  to-day  might  not  be  held  to  be 
a  nullity  to-morrow.  In  tbe  place  of  order 
there  would  be  "eternal  anarchy"*  in  the  midst 
of  which  courts  would  lilce  '*  chaos  umpire  sit, 
and  by  decision  more  embroil  the  fray.'*  The 
record  made  by  the  Legislature  Itself  is  clearly  tbe 
only  evidence  to  which  tbe  judiciary  can  resort  con- 
sistently with  the  independence  of  that  body  and  the 
certainty  of  the  law.  The  journal  is  that  record.  The 
Constitution  has  required  it  to  be  kept.  It  is  a  better 
record  than  the  act  itself,  as  that  speaks  of  nothing 
save  by  implication  of  law,  and  it  always  speaks  one 
language:  "I  exist."  In  fact  the  act  is  no  record  by 
which  the  validity  ot  itself  can  be  tried,  for  it  invari- 
ably impels  tbe  judicial  mind  to  one  and  the  same 
conclusion.  How  can  a  court  be  said  to  decide  from 
the  enrolled  act  whether  all  necessary  steps  have  l>een 
taken  and  the  law  constitutionally  passed,  the  act 
being  always  conclusive  on  this  point.  As  the  law 
must  be  tried  by  tbe  record  of  the  body  that  made  it, 
and  as  that  record  must  be  something  more  than  the 
act  itself,  if  tbe  court  is  to  decide  whether  the  Consti- 
tution has  been  observed,  what  other  standard  can  be 


furnished  better  than,  or  even  as  good,  as  the  legisla- 
tive journals?  Even  if  a  better  mode  of  preventing 
violations  of  the  Constitution  could  be  devised,  it 
would  be  no  argument  against  the  existence  of  the  one 
that  had  been  devised  that  it  was  not  perfect.  Much 
more  then  is  the  argument  out  of  place  when  it  is  con- 
sidered that  human  ingenuity  in  making  the  validity 
of  a  statute  triable  by  the  journals,  has  gone  to  the 
extreme  verge,  and  devised  the  best  possible  mode  of 
preventing  the  Legislature  from  bidding  defiance  to 
tbe  Constitution,  without  making  that  body  depend- 
ent on  the  judiciary  and  the  statute  law  of  a  people  as 
variable  and  uncertain  as  the  ever-shifting  clouds. 
Are  there  to  be  no  checks  because  there  are  or  cannot 
be  perfect  checks?  Must  the  best  that  can  be  done 
under  the  circumstances  be  held  to  have  been  left 
undone  because  it  does  not  completely  meet  and  rem- 
edy tbe  evil?  Why  not  in  the  same  way  argue  out  of 
the  Constitution  all  provisions  regulating  the  sover- 
eign power  in  enacting  statutes  on  the  ground  that 
these  provisions  can  be  evaded?  If  what  is  undoubt- 
edly somewhat  of  a  restraint  upon  violations  of  the 
Constitution  is  to  be  reasoned  out  of  existence  be- 
cause it  is  not  alt^ays  a  restraint,  then  let  us  on  the 
same  line  deny  tbe  existence  of  every  constitutional 
inhibition,  because  without  the  journals  to  show  a  vio- 
lation of  it,  it  is  void  of  force. 

Would  not  the  reply  be :  *'  Till  thou  canst  rail  the 
seal  from  off  the  bond  thou  but  offendst  thy  lungs  to 
speak  so  loud.'* 

But  it  is  said  that  the  Constitution  does  not  provide 
how  the  journal  shall  be  authenticated.  It  needs  no 
authentication.  It  authenticates  itself.  It  is  the 
journal  of  the  house,  kept  under  the  commands  of  the 
supreme  law  and  the  power  itself.  The  logic  of  those 
Constitutions  which  require  the  houses  to  keep  jour- 
nals is  obvious.  In  England  the  act  was  conclusive, 
aud  therefore  the  people  saw,  the  common  law  having 
been  adopted  in  this  country,  that  all  restraints  upon 
the  mode  of  enacting  laws  would  be  futile  unless  some 
way  of  proving  violations  of  those  restraints  could  be 
established.  The  constitutional  framers  saw  also 
that  the  Legislature  would  become  the  mere  under- 
ling of  the  judiciary  and  the  laws  uncertain  if  any  evi- 
dence save  the  record  made  by  the  body  itself  could 
be  resorted  to  to  impeach  its  acts.  Therefore  as  the 
best  that  could  be  done,  each  house  was  required  to 
enter  in  a  journal  that  record,  to  the  end  that  the  ju- 
diciary might  ascertain  from  an  inspection  of  it 
whether  the  statute  was  passed  in  accordance  with 
the  Constitution.  They  were  not  so  short  sighted  as 
to  say  what  the  Legislature  should  or  should  not  do  in 
passing  a  statute,  and  then  leave  that  body  at  liberty 
to  disregard  the  people's  mandates  because  they  had 
not  provided  a  record  to  show  such  disregard.  There- 
fore they  required  the  record  to  be  kept,  and  they  re- 
quired it  to  be  kept  for  this  purpose. 

The  inspection  of  the  journals  and  the  adjudging  of 
a  statute  void  because  they  show  a  violation  of  the 
Constitution  is  not  an  encroachment  upon  the  prov- 
ince of  a  co-ordinate  branch  of  the  government,  and 
does  not  affect  the  independence  of  that  body,  as 
claimed  in  the  New  Jersey  case.  If  such  violation  of 
the  Constitution  appears  on  the  face  of  the  enrolled 
act,  all  the  cases  agree  that  the  courts  must  hold  tbe 
act  void.  The  journals  are  as  much  the  records  of  the 
two  houses  as  the  act.  The  courts  simply  bring  these 
records  to  the  test  of  the  Constitution,  the  same  as 
they  bring  the  enrolled  act  itself,  and  whether  they 
can  stand  that  test  is  a  judicial  question.  Tbe  act 
stands  or  falls  by  tbe  records  which  the  bouses  them- 
selves have  made. 

The  argument  that  the  journals  might  be  altered  af- 
ter they  had  been  approved  by  the  houses  is  unworthy 
of  more  than  a  passing  notice.    So  may  the  original 
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aot  be  altered  after  it  baa  beeu  autheutioated  by  both 
houses.  Was  uot  this  preoiselj  what  Pottle  testified 
Jacob  Sharp  offered  him  $10,000  for?  He  wauted  the 
eugrossiiig  olerk  toohauge  the  aot  bj  iusertiug  iu  it 
words  that  were  uot  there  when  it  passed.  AgaiD  it 
is  urged  that  no  oitizeu  would  kuow  what  the  law  is 
if  he  bad  to  examine  the  Jouruals.  Does  any  oltiseu 
ever  examiue  the  eurolled  aot?  So  far  as  he  makes 
any  examination  at  all,  all  he  looks  to  Is  the  printed 
Tolume  of  statutes.  But  the  eurolled  aot  controls,  as 
we  shall  see  hereafter,  and  if  ou  its  face  it  is  void,  no 
court  has  beeu  heard  to  say  that  it  should  uot  be  de- 
clared void  merely  because  the  citizen  never  examines 
the  enrolled  aot,  aud  because  It  would  be  iuoouven- 
ientfor  him  to  do  so.  A  printed  statute  is  nearly  as 
liable  to  be  shown  void,  or  dlffereut  from  what  it  ap- 
pears to  be,  by  a  reference  to  the  eurolled  act,  as  the 
latter  is  to  be  shown  void  by  reference  to  thejoumais. 
Very  few  statutes  are  adjudged  void  in  either  case. 
Not  one  citizen  iu  ten  thousand  kuows  of  the  ex- 
istence of  a  statute  even  iu  the  printed  volume  till  he 
fluds  himself  in  litigation  which  involves  the  exist- 
ence of  the  statute.  Scarcely  a  single  person  ever 
kuows  that  a  statute  has  become  a  law  the  very  day  it 
takes  effect.  Can  he  plead  ignorance  of  it  till  he  hears 
of  it?  How  specious  then  this  reasoning  that  no  man 
would  know  the  law  if  the  jouruals  controlled! 
Which  is  the  more  important  to  the  State,  that  a  citi- 
zen should  occasloually  escape  the  consequence  of  his 
ignorance  of  facts  which  might  have  beeu  ascertained 
by  a  mere  iuspection  of  the  jouruals,  or  that  legisla- 
tors should  defy  the  people's  will  as  embodied  In  the 
organic  law  ?  Is  one  man,  or  are  a  few  men  greater 
than  all?  If  it  be  said  that  the  journals  may  leave  the 
matter  iu  doubt,  so  It  is  replied  is  the  meaning  of  a 
statute  very  often  a  matter  of  serious  doubt,  regard- 
ing which  courts  and  judges  differ.  When  the  aot  has 
been  finally  construed,  can  the  oitizeu  set  up  his  own 
bona  fide  coustruotlou  of  it,  based  upon  the  advice  of 
counsel  and  oonfirmed  by  the  deolsioni  of  all  the 
courts  except  the  court  of  last  resort — can  he  set  up 
his  views  of  it  under  these  oiroumstauoes  iu  bar  of  the 
opinion  and  judgment  of  the  oourt  that  differs  from 
him?  Who  kuows  the  common  law  beyond  a  ques- 
tion until  the  courts  have  settled  it?  and  who  can  say 
he  Is  certain  about  it  even  then  ?  The  law  is  full  of 
hardships.  Courts  are  constantly  avoiding  the  greater 
of  two  evils.  What  evil  can  be  greater  than  exempt- 
ing legislators  from  all  constitutional  restraints  in 
passing  statutes?  How  much  do  the  rights  of  a  oiti- 
zeu who  possibly  may  be  surprised  by  finding  void  a 
statute  of  which  he  may  have  uever  before  beard- 
how  much  do  such  rights  weigh  in  the  other  scale? 
Moreover  rigid  enforcement  of  observance  of  the 
Constitution  will  teud  to  keep  legislatures  within  the 
requirements  of  the  Constitution  iu  enacting  laws, 
and  thus  lessen  the  possibility  of  injury  to  the  citizen 
by  deoreaslng  the  number  of  acts  that  are  void  ou  ac- 
count of  violations  of  the  supreme  law.  Thus  this 
doctriue  will  largely  defeat  this  particular  argument 
urged  agaiust  it.  But  journals,  we  are  told,  are  kept 
merely  for  the  convenience  of  the  body  whose  pro- 
ceedings they  record.  The  question  is  not  for  what 
purpose  the  houses  keep  the  journals,  but  why  does 
the  Conatilution  require  them  to  keep  the  journals  ? 
Was  it  necessary  for  the  people  to  see  to  it  by  express 
provisions  that  the  Legislature  should  not  suffer  the 
Inconvenience  of  being  without  a  record  ?  Did  legis- 
lators need  the  suggestion  or  the  grant  of  power  to 
keep  journals  ?  Were  they  not  kept  by  all  legislative 
bodies  in  England  and  In  this  country  long  before 
such  provisions  were  Incorporated  Into  the  constitu- 
tions of  the  different  States?  Being  required  to  do 
what  they  had  the  power  to  do  and  had  done  before 
and  would  have  continued  to  do,  though  the  Consti- 


tution had  been  silent  on  the  subject,  what  Is  the  more 
rational  Inference— that  the  houses  were  eommanded 
to  do  this  thing  for  their  own  convenience,  or  that  the 
people  were  determined  that  constltntlonal  prohibi- 
tions, regulations  and  restrictions  should  not  be  dis- 
regarded ;  aud  that  they  might  not  be,  the  people  di- 
rected their  servants  to  make  a  record  of  their  pro- 
ceedings in  passing  laws,  that  their  acts,  as  legislators, 
as  shown  by  the  record,  might  be  tried  by  the  people's 
fundamental  and  sovereign  law  ?  But  says  the  court 
iu  the  New  Jersey  case,  if  the  journal  was  to  oontrol, 
why  was  it  uot  so  nominated  In  the  Constitution  ? 
There  is  no  force  in  this  argument.  Organic  laws  do 
uot  deal  In  particulars.  They  do  not  bear  upon  their 
faoe  in  express  words  all  the  deductions  from  their 
general  provisions.  This  reasoniug  would  overthrow 
every  clear  inference  from  express  provisions,  becaose 
what  is  apparent  by  necessary  implication  was  not  ex- 
pressed in  so  many  words.  The  arguments  which  the 
writer  has  reviewed  are  substantially  all  that  are  or 
can  be  urged  against  a  resort  to  the  journals. 

All  the  cases  agree  that  the  silence  of  the  journals 
will  not  impeach  the  act  unless  they  are  silent  as  to 
some  particular  thlug  which  the  Constitution  speoifi- 
oally  requires  to  be  entered  upon  them.  A  general 
provision  that  journals  shall  be  kept  and  the  prooeed- 
lugs  of  the  House  entered  thereon,  will  not  be  con- 
strued as  imperatively  requiring  all  or  any  of  the  facts 
essential  to  a  valid  statute  to  be  spread  upon  the  jour- 
nal. Bvery  presumption  being  in  favor  of  the  validity 
of  a  statute  and  nothing  appearing  on  the  faoe  of  the 
journals  to  destroy  It,  the  oourt  will  under  such  a  gen- 
eral provision,  presume  that  it  was  constitutionally 
passed.  Hunt  v.  StaU  (Tex.).  8  8.  W.  Rep.  288;  Perry 
V.  Railroad  Co.,  58  Ala.  516;  Spangler  v.  Jacohy,  14  IlL 
297;  8.  C,  58  Am.  Deo.  671;  AUomey-General  v.  -Rice 
(Mich.),  81 N.  W.  Rep.  208;  Koehler  v.  fliU  (Iowa),  U 
Id.  738;  StaU  v.  City  of  HasHnga,  24  Minn.  78;  MiUtr 
V.  StaU,  8  Ohio  St.  475;  SiaU  v.  Brown,  20 Fla.  407-424; 
Smiiher  v.  Qarth,  88  Ark.  17;  Wabaah  Railroad  Co.  v. 
Hughee,  88  IlL  186;  Chicot  Co.  v.  Davit,  40  Ark.  200; 
SuperviBora  v.  People,  25  III.  181;  County  of  Lea«e»t- 
worth  V.  Bamet,  04  U.  8.  71.  But  where  the  Coustl- 
tntion  expressly  and  specifically  provides  that  certain 
facts  shall  be  entered  npon  the  journals,  then  the 
silence  of  the  journals  in  this  particular,  by  the  com- 
mon consent  of  all  the  oases.  Is  fatal  to  the  aot. 
Whether  these  oases  rest  on  the  grounds  that  snob 
silence  raises  a  presumption  that  the  facts  did  not  oc- 
cur, or  whether  the  silence  is  fatal  becanse  the  Con- 
stitution has  required  not  only  that  the  facts  should 
exist,  but  that  they  should  also  be  recorded,  is  per- 
haps immaterial.  The  conclusion  is  the  same  which- 
ever view  is  taken.  Hunt  v.  SiaU  (Tex.),  8  S.  W.  Rep. 
283;  Spanaler  v.  Jaooby,  14  IU.  297:  8.  C,  58  Am.  Dee. 
571;  Perry  v.  Railroad,  58  Ala.  546;  State  v.  BuMey, 
54  id.  609:  KoehUi'  v.  HiU,  14  N.  W.  Rep.  788:  Fordyee 
V.  Godman,  20  Ohio  St.  1;  I7*e  Railroad  Tax  Caaeg,  18 
Fed.  Rep.  722-767:  Oahom  v.  Staley,  5  W.  Va.  86;  S. 
C.  18  Am.  Rep.  640;  South  Ottawa  v.  Perkim,  94  U.  S. 
230;  Amo^ag  Nat  Bank  v.  Ottavta,  105  Id.  667. 

The  distinction  between  the  case  where  there  is  a 
general  provision  requiring  the  proceedings  to  be  en- 
tered npon  the  journals  and  the  case  where  there  is  a 
apeoification  of  the  things  to  be  recorded  is  clearly  ex- 
pressed in  Hunt  V.  State :  ^*  In  the  Instance  we  are  con- 
sidering the  Constitution  ewpreealy  requires  that  the 
journals  shall  show  the /act  if  the  tigning  of  the  bill  by 
the  presiding  oJBUcer  of  eoc/i  houee,  etc  This  is  an  im- 
perative requirement  and  as  plain  as  the  English  lan- 
guage could  make  it  As  we  understand  the  rule  stated 
in  the  quotation  just  made,  the  fact  of  snoh  signing  of 
the  bill  must  appear  from  the  journals.  Such  fact  can- 
not be  presumed  or  be  established  by  any  other  evi- 
dence while  the  journals  are  iu  existence,  becauae  the 
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CoBstitation  expressly  requires  the  journals  to  show 
the  fact,  and  tberebj  as  long  as  said  journals  exist 
makes  them  the  best,  the  onlj  and  the  oonolusive  evi- 
dence of  the  fact.  If  there  was  not  an  express  re- 
qairement  that  the  journals  should  show  the  fact  of 
signing*  then  the  mere  silence  of  the  journals  as  to 
such  signing  would  not  affect  the  validity  of  the  stat^ 
nte,  because  In  such  case  the  legal  presumption  would 
prevail  that  the  bill  had  been  signed  in  the  manner  re- 
quired.*' When  the  journals  show  that  the  bill  re- 
ceived the  requisite  vote,  assuming  that  there  were 
none  others  present  than  those  who  on  the  journals 
appear  to  have  voted,  the  court  wiil  not  presume  that 
other  members  were  present,  though  the  vote  did  not 
include  all  the  members  of  the  House.  In  Wise  v. 
Bigger,  79  W.  Va.  679,  the  Constitution  required  a  bill 
to  be  passed  over  the  governor's  veto  by  a  two-thirds 
vote  of  the  members  present.  The  journals  showed 
that  nineteen  members  of  the  Senate  voted  for  and 
nine  against  the  passage  of  the  bill  in  question  over 
the  veto  of  the  governor.  The  Senate  was  composed 
of  twenty-nine  members.  The  court  decided  that  it 
was  not  necessary  for  the  journal  to  show  aflSrma- 
tively  that  the  other  member  was  not  present;  that 
It  would  be  presumed  that  only  those  who  appeared 
by  the  journals  to  have  voted  were  present,  as  the 
contrary  presumption  would  defeat  the  statute. 

In  Oabom  v.  Staley  the  Senate,  consisting  of  twenty- 
two  members,  had  voted  for  the  act  in  question  by  a 
▼ote  of  eleven  to  ten.  This  appeared  from  the  jour- 
nals, and  they  also  contained  an  entry  showing  that 
one  of  the  members  elected  to  that  Senate  had  re- 
signed. The  Constitution  required  all  acts  to  be 
passed  by  a  vote  of  the  "members  elected.*^  It  was 
urged  tbat  there  was  no  majority,  for  the  reason  that 
the  senator  who  resigned  was  a  "member  elected'* 
within  the  meaning  of  this  provision.  The  court  was 
In  doubt  on  the  question  and  solved  the  doubt  in  favor 
of  the  statute,  saying:  *'  A  reasonable  doubt  must  be 
solved  in  favor  of  the  legislative  actiou  and  the  act  be 
sustained." 

This  and  the  other  Virginia  case  are  in  the  trend  of 
authority,  for  the  very  cases  which  hold  that  the 
journals  may  be  referred  to  declare  that  the  statute 
must  have  the  benefit  of  every  reasonable  doubt. 

This  rule  is  so  elementary  tbat  It  will  not  be  neces- 
sary to  refer  to  the  cases.  They  all  recognize  it.  In 
determining  whether  a  statute  is  void  because  some 
constitutional  provision  has  not  been  complied  with, 
the  construction  of  such  provision  is  necessarily  in- 
volved. If  this  provision  is  construed  to  be  manda- 
tory the  act  is  void ;  if  merely  directory,  the  statute 
will  be  valid.  Judge  Cooley  and  some  of  the  cases 
take  the  view  that  all  constitutional  requirements  are 
mandatory.  This  eminent  jurist  presents  a  forcible 
argument  in  support  of  his  views.  (See  pages  95  and 
188  of  his  work  on  Constitutional  Limitations.)  In 
Hunt  V.  StaU  (Tex.),  8  S.  W.  Rep.  233,  Judge  Cooley 
Is  quoted  with  approval  on  this  point,  and  the  court 
says  that  the  great  weight  of  authority  seems  to  sup- 
port the  doctrine  that  the  courts  are  not  at  liberty  to 
regard  any  provision  of  the  Constitution  as  directory. 
It  Is  doubtful  if  a  single  case  can  be  found  where  this 
question  is  authoritatively  decided.  In  those  cases 
where  this  opinion  has  been  expressed  the  provision 
construed  was  clearly  mandatory,  and  no  necessity 
existed  for  laying  down  so  broad  a  rule.  To  the  wri- 
ter this  does  not  appear  to  be  the  true  doctrine.  No 
precise  rule  can  be  stated  to  govern  all  cases.  How- 
ever while  some  provisions  should  tie  and  have  been 
construed  as  merely  directory,  it  is  certainly  a  sound 
doctrine  that  they  are  not  to  be  regarded  and  held  to 
be  merely  directory  with  the  same  facility  as  in  the 
case  of  statutes.  The  strong— the  almost  irrefutable 
presumption  should  be  that  the  people  inserted  in 


their  organic  law  no  idle  words,  no  meaningless  direc- 
tions, and  courts  should  pause  for  clear  light  to  guide 
them  to  the  decision  before  they  expunge  from  such 
an  instrument  the  words  **8hall''  and  **mu8t"  and  in- 
terpolate in  their  place  **may"  or  '*ought  to.*'  But  to 
hold. that  a  provision  is  imperative  where  no  good 
could  possibly  result  from  such  an  interpretation, 
would  t>e  adopting  too  narrow  a  rule  of  construction 
and  one  which  would  defeat  the  spirit  of  the  Consti- 
tution. Suppose  it  should  provide  tbat  every  bill  In- 
troduced should  be  written  on  parchment,  would  a 
failure  to  comply  with  this  requirement  destroy  an 
act  of  vital  importance  to  the  people  and  passed  by 
the  unanimous  vute  of  both  bouses?  In  the  following 
cases  various  provisions  were  held  to  be  merely  direc- 
tory :  that  the  bill  should  be  three  times  read  before 
its  pMBtL^e,  Miller  V,  State,  3  Ohio  St.  480;  Pierce  v. 
Nicholson,  6  id.  178;  McOiU  v.  StaU,  34  id.  264;  Super- 
visors V.  People,  25  111.  181 ;  tbat  the  ayes  and  nays 
should  be  taken  and  entered  in  the  journals,  People  v. 
Supervisors^,  8  N.  W.  817;  that  the  presiding  oflScer  of 
each  house  should  sign  the  bill,  Cottrell  v.  State  (Neb.), 
1  N.  W.  Rep.  1008. 

The  writer  does  not  think  any  of  these  decisions 
sound,  as  the  provisions  construed  seem  to  be  manda- 
tory for  the  reason  that  they  are  all  of  great  import- 
ance in  the  enactment  of  laws.  See  also  Leavenworth 
V.  Higgenhoiham,  17  Kans.  62;  HiU  v  Boyland,  40  Miss. 
618;  Washington  v.  Page,  4  Cal.  888;  St  Louis  v.  Fos- 
ter, 52  Mo.  518;  McPherson  v.  Lonard,  29  Md.  877. 

The  following  provisions  were  held  to  be  mandatory 
that  the  ayes  and  noes  should  be  entered  on  the  jour- 
nals: Hunt  V.  StaU,  8  S.  W.  Rep.  233;  SpangUr  v.  Ja- 
cohy,  14  111.  297;  S.  C,  68  Am.  Dec.  671;  Wabash  Rail- 
road  V.  Hughes,  38  III.  274;  Ryan  v.  Lynch,  68  id.  160; 
Post  V.  Supervisors,  106  U.  S.  667 ;  that  the  signatures 
of  the  presiding  officers  should  be  appended  to  a  stat- 
ute, Moody  V.  5tate,48  Ala.  115;  S.  C,  17  Am.  Rep. 
28;  StaU  v.  OUnn,  18  Nev.  84;  8.  C,  1  Pac.  Rep.  186; 
StaUv.  Mead,  71  Mo.  266;  Legg  v.  Annapolis,  42  Md. 
208;  that  a  bill  shall  be  read  three  times  before  pass- 
age, Board  of  Supervisors  v.  Heeman,  2  Minn.  880; 
SUchert  v.  East  Saginaw,  22  Mich.  104;  WeU  v.  Ken- 
field,  54  Cal.  HI ;  that  the  omission  of  the  formal  en- 
acting clause  is  fatal.  State  v.  Rogers,  10  Nev.  260 ;  S. 
C,  21  Am.  Rep.  721.  In  KoehUr  v.  Hill,  14  N.  W.  Rep. 
738,  the  question  involved  was  as  to  the  validity  of  a 
constitutional  amendment.  The  journals  showed  that 
the  resolution  for  amendment  adopted  by  the  House 
was  not  the  same  as  that  adopted  by  the  Senate.  For 
this  reason  the  amendment  was  held  void.  The  Con- 
stitution required  the  proposed  amendment  to  be  en- 
tered on  the  journals  with  the  yeas  and  nays.  The 
court  held  that  this  required  an  entering  of  the  bill  at 
UngUi  on  the  journals,  or  such  an  entry  as  would  leave 
no  doubt  as  to  the  scope  and  meaning  of  such  pro- 
posed amendment;  and  that  entering  merely  the  title 
or  object  thereof  was  not  sufficient,  and  that  the  re- 
quirement was  mandatoi-y,  and  that  therefore  the 
amendment  was  void  because  such  requirement  was 
not  complied  with.  The  court,  in  holding  this  require- 
ment mandatory,  rather  inclined  to  the  view  that  all 
constitutional  provisions  are  mandatory.  On  an  ap- 
plication for  a  rehearing  the  court  adhered  to  its  for- 
mer ruling.  15  N.  W.  Rep.  609.  On  the  questio.i 
whether  the  provision  was  mandatory,  the  court  said, 
at  page  629:  *'  Courts  sometimes  exercise  the  power  of 
declaring  statutory  provisions  directory.  Even  in  the 
case  of  a  statute  the  power  is  a  delicate  one,  and  must 
be  indulged  very  sparingly.  But  in  the  case  of  a  con- 
stitutional provision  the  exercise  of  this  power  is  of 
much  more  doubtful  propriety."  The  court  then 
quotes  with  approval  the  language  of  Judge  Cooley 
already  referred  to. 
Will  the  courts  go  beyond  the-<jouriial8?|  Several 
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oases  aiiBwer  the  inquiry  in  tbe  nfBrmative.  In  Berry 
V.  BaU.  &  Drum  Point  Railroad  Co.,  41  Md.  4A6\  8.  C, 
20  Am.  Bep.  69,  tbe  court  was  oorapelled  to  and  did 
examiue  not  only  tlie  journals  but  tbe  engrossed  bill 
as  finally  acted  upon  by  botb  bouses.  So  in  People  v. 
Slanie,  35  lU.  121;  S.  C,  85  Am.  Deo.  348.  tbe  original 
bills  were  examined  in  connection  witb  tbe  journal. 
See  also  Fowler  v.  Pierce,  2  Cal.  165.  Tbe  courts  in 
several  other  oases  have  used  language  broad  enough 
to  warrant  an  investigation  beyond  tbe  journals. 
PeopU  V.  Petrea,  92  N.  Y.  128;  Gardner  v.  Collector,  6 
WalL  499;  Post  v.  Supervisors,  106  U.  8.  667. 

In  People  v.  Petrea  the  court  say :  "  Tbe  tendency 
of  judicial  authority  supports  tbe  proposition  that 
whenever  a  question  arises  as  to  the  constitutionality 
of  a  statute,  the  court  may  resort  to  any  source  of  in- 
formation which  in  its  nature  is  original  evidence  of 
any  fact  relevant  to  tbe  inquiry.*' 

But  what  was  said  was  obiter;  and  there  is  no 
foundation  in  principle  for  an  examination  beyond  tbe 
journals,  unless  by  reference  in  some  way  tbe  other 
data  are  made  part  of  tbe  jonmals. 

Whether  an  act  was  constitutionally  passed  Is 
always  a  question  of  law  for  the  court.  Shei-mcm  r. 
Story,  80  Cal.  253;  S.  C,  89  Am.  Deo.  93;  Amoskeag 
Nat.  Bank  v.  Ottawa,  105  U.  8.  667;  People  v.  Commis- 
sioners  of  Highways,  54  K.  T.  276.  No  case  has  ever 
questioned  this  doctrine,  and  it  will  be  found  to  be 
recognized  in  nearly  every  case  which  has  been  cited. 
The  courts  will  therefore  take  judioial  notice  of  the 
journals  when  they  are  tbe  record  by  which  tbe  exist- 
ence of  a  statute  is  to  be  tested.  This  principle  will 
be  found  in  many  of  the  oases  heretofore  cited.  In 
fact  the  only  State  which  holds  the  contrary  Is  Illi- 
nois. Qroh  V.  Cushmai^  45  III.  119;  Bensoldt  v.  Peters- 
burgh,  63  Id.  157;  Bedard  v.  HaU,  45  id.  91.  But  the 
journals  prove  themselves  when  offered  In  evidence. 
Same  cases.  On  the  same  principle  admissions  by 
parties  will  not  bind  themselves  or  the  oourt  as  to  the 
existence  of  a  statute  or  tbe  facts  upon  which  its  exist- 
ence depends.  The  oourt  will  decide  for  itself  unin- 
fluenced by  such  admissions.  Hoppel  v.  Boethauer, 
70  III.  166;  S.  C,  22  Am.  Bep.  70;  People  v.  Commis- 
sioners of  Highways,  64  N.  Y.  276;  Attomey^Chneral 
V.  Rice  (Mich.),  31  N.  W.  Bep.  208. 

Tbe  journals  cannot  be  altered  by  parol  evidence. 
Koepler  v.  HiU,  14  N.  W.  Bep.  738:  8.  C,  16  id.  609; 
Attomey-Oeneral  V.  Rice,  81  Id.  203;  StaU  v.  Smith 
(Ohio),  7  N.  E.  Bep.  447.  This  is  too  obvious  to  need 
further  citation.  If  the  journals  be  lost  or  destroyed, 
there  is  nothing  by  which  the  act  can  be  impeached, 
and  tbe  enrolled  act  is  therefore  conclusive.  Spangler 
V.  Jacohy,  68  Am.  Dec.  671;  8.  C,  14  TU.  297,  where  the 
oourt  say :  **  If  the  journal  is  lost  or  destroyed,  this 
presumption  will  sustain  the  law,  for  it  will  be  in- 
tended that  the  proper  entry  was  made  on  the  jour- 
nal.** If  a  statute  fails  to  show  on  its  face  any  thing 
essential  to  be  there  shown  to  make  it  valid,  it  is  void. 
In  such  a  case,  to  quote  tbe  language  of  Kinf^  v.  Arun- 
del, Hob.  110.  '*  the  act  itself  carries  it*s  death  wound 
in  itself.  *'  Piople  v.  Commissioners  of  Highways,  64 
N.  Y.  276;  StaU  v.  Rogers,  21  Am.  Bep.  788.  No  re- 
sort to  the  journal  is  necessary  in  snob  a  case. 

Of  course  tbe  printed  statute  must  yield  to  the  en- 
rolled act  If  there  is  any  conflict. 

A  statute  cannot  be  held  void  because  it  appears 
that  persons  whose  votes  were  necessary  to  tbe  pass- 
age of  it  were  seated  by  tbe  Legislature  in  violation  of 
tbe  Constitution.  The  decision  of  each  bouse  on  such 
a  question  is  final.  State  v.  Smith  (Ohio),  7  N.  El,  Bep. 
447;  People  v.  Mahaney,  13  Mich.  481. 

The  same  Legislature  may  at  tbe  same  or  a  subse- 
quent session  correct  its  journal  and  thus  make  valid 
a  law  that  would  otherwise  be  invalid.    This  was  held 


In  Tureley  v.  County  of  Logan,  17  III.  152.  It  appeared 
that  a  law  had  been  passed  providing  for  tbe  remaval 
of  tbe  county  seat  of  Logan  county,  but  It  did  not 
appear  from  the  journals  that  the  law  had  been  duly 
passed.  An  injunction  was  granted  restraining  tke 
officers  [from  erecting  county  buildings  at  the  new 
county  seat  on  the  ground  that  the  act  waa  Told. 
Afterward  the  same  Legislature  met  in  extra  aenion 
and  the  journals  were  so  amended  as  to  show  that  the 
statute  had  been  oonstltutlonally  passed.  Tbe  ooort 
therefore  held  the  act  was  valid.  This  affords  uo  axKo- 
ment  against  testing  the  act  by  the  journals.  A  mis« 
take  is  as  liable  to  occur  in  tbe  enrolled  act,  and  thns 
a  valid  statute  made  to  appear  void  until  tbe  error  Is 
corrected.  The  hardship  to  those  who  in  the  mean- 
time believe  tbe  act  to  be  void,  is  as  great  in  the  latter 
case  as  in  the  former;  nay,  It  is  greater  in  tbe  latter, 
for  very  few  if  any  are  ever  misled  by  the  jooruals 
Into  believing  void  a  statute  that  appears  valid  aa  en- 
rolled and  printed,  for  very  few  if  any  oonsolt  the 
journals,  while  many  may  be  deceived  by  snob  an 
error  in  the  original  act,  for  statutes  are  printed  as 
enrolled,  and  thus  the  error  making  tbe  statnte  seem 
void  will  be  manifest  on  tbe  pages  of  tbe  statute  book. 
Suppose,  for  illustration,  that  tbe  enaoting  olauae  is 
omitted  through  mistake,  the  same  error  will  ap- 
pear in  the  printed  statute. 

If  a  portion  of  a  statute  Is  shown  by  the  joomals  to 
have  never  passed,  Is  the  whole  act  void  as  well  aa  the 
portion  lawfully  enacted  as  tbe  other?  Tbe  same  mle 
on  principle  should  obtain  In  a  case  of  this  kind  as 
when  »ome  portion  of  an  act  is  ucoonstltntional.  If 
the  Illegal  portion  is  so  distinct  from  the  rest  of  the 
act  that  the  purpose  of  the  statute  Is  not  defeated  by 
the  failure  of  tbe  Illegal  portion  to  beoome  law,  the 
rest  of  tbe  act  will  staud.  So  when  a  part  of  a  statnte 
is  void  because  It  was  never  enacted.  This  waa  ex- 
pressly held  in  Berry  v.  Bolt.  <t  Drum  Point  R.  Co,, 
41  Md.  446;  8.  C,  20  Am.  Bep.  69,  where  the  oonrt 
said :  **  Here,  as  tbe  entire  published  statute  except 
the  third  section  was  regularly  passed  by  the  Legisla- 
ture and  approved  by  the  governor,  there  can  be  no 
reason  for  declaring  tbe  other  portions  of  it  void  be- 
oause  tbe  third  section  is  found  to  be  a  nullity.  Stat- 
utes nuiy  be  void  In  part  and  good  in  part ;  and  If  the 
part  that  is  valid  Is  entirely  distinot  and  severable 
from  that  which  Is  void,  the  oourts  will  uphold  and 
enforce  the  former  as  if  passed  dUMonneoted  from  the 
latter.*' 

The  following  doctrines  are  settled  by  the  .beat  eon- 
sldered  oases : 

First.  At  common  law  tbe  enrolled  act  was  eonoln- 
slve  as  to  its  own  existence. 

Second.  It  might  however  carry  its  death  wonud 
on  its  face  and  therefore  be  void. 

Third.  Under  conditions  or  oiigaulo  laws  requiring 
legislatures  to  keep  journals  of  their  prooeedlngs,  the 
journals  may  be  resorted  to  for  the  purpose  of  aaoer- 
talning  whether  tbe  statute  In  question  was  ever  con- 
stitutionally passed  or  enacted  at  all. 

Fourth.  Courts  will  take  judicial  notice  of  the 
journals  and  of  their  contents. 

Fifth.  Every  presumption  however  Is  In  favor  of  the 
existeuoe  of  a  statute,  and  a  dear  oase  must  be  eatab- 
llshed  before  that  presumption  will  be  overthrown. 

Sixth.  The  silence  of  the  journals  will  not  affect  the 
act  unless  they  are  silent  as  to  some  requlrenseut 
Bpecifioally  directed  by  the  Constitution  to  be  entered 
therein. 

Seventh.  Except  In  snob  a  case  therefore  the  jour- 
nals must  affirmatively  show  either  that  the  act  never 
passed  or  that  In  the  passing  of  it  some  mandatory 
provision  of  the  ConstltntloD  waa  disregarded  or  tIo- 
lated. 
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EighUi.  The  failure  to  euter  apou  the  jouruali  a  fact 
of  faoU  speoifloallj  required  by  the  Ooustitution  to  be 
entered  thereof  is  fatal  to  the  aet. 

Ninth.  Courts  will  uot  go  beyond  the  journals  in 
inveetigating  the  exietenoe  of  a  statute.  Some  cases 
however  hold  or  assert  the  contrary,  but  they  are  not 
sound. 

Tenth.  Parol  eyidenoe  can  never  be  letorted  to  in 
such  an  investigation. 

Eleventh.  If  the  jouriMla  ar»  lost  the  enrolled  act  la 
conclusive. 

Twelfth.  Where  a  portion  of  a  statute  Is  shown  to 
have  never  passed,  the  whole  act  is  not  void  unless 
that  portion  Is  bo  ineeparably  connected  with  the  rest 
that  it  cannot  be  presomed  that  the  Legislature  would 
have  passed  the  statute  without  such  portiou. 

Thirteenth.  The  enrolled  act  controls  the  printed 
statute. 

Fourteenth.  Practically  all  provisions  in  a  Constitu- 
tion should  be  regarded  as  mandatory.  Every  pre- 
sumpthm  is  against  their  being  considered  merely  di- 
rectory. Nothing  short  of  a  very  satisfactory  reason 
should  suiice  to  overthrow  this  presumption* 

Fifteenth.  But  all  coustltntk>nal  provisions  are  uot 
necessarily  mandatory. 

The  great  principle  embodied  in  the  foregoing  rules 
Is  the  enforcement  of  the  supremacy  of  the  Constitu- 
tion without  however  impairing  the  dignity  or  iude- 
pendeiice  of  the  Legislature,  or  begetting  uncertainty 
as  to  the  law,  keeping  at  all  times  the  domain  of  the 
law-making  power  inviolate  from  invasion  by  the  Judi- 
ciary; and  controlled  by  that  salutary  and  even 
necessary  doctrine  that  every  intendment  is  in  sup- 
port of  constitutional  legislative  action.  Let  not  our 
courts  by  an  irrational  subservience  to  a  rule  foreign, 
aye  iuimloal  to  our  system  of  government,  proclaim 
that  the  voice  of  the  people,  speaking  through  their 
fundamental  laws,  cannot  be  heard  hi  the  forum  be- 
cause their  mandates  can  never  be  shown  to  have  been 
violated  by  the  Legislature  in  eua(^ing  laws. 

Gut  C  H.  Cobliss. 

Obavd  F0BK8,  Dakota. 


ADDRESS  BY  THE  HOUf.  ROGER  A.  PRYOR, 
LL.D.,  OF  NEW  YORK,  TO  THE  GRADUAT 
ING  CLASS  OF  THE  ALBANY  LAW  SCHOOL. 

Mr.  Prbsidsmt,  and  GKNTLxmnr  of  ths  Gbadit- 
ATiNe  Class:  The  invitation  with  which  you  have 
honored  me,  imposes  an  obligation  which  I  know  not 
bow  otherwise  so  effectually  to  discharge,  as  by  com- 
municatii>g  to  you  the  results  of  my  observatiou  of 
the  means  by  which  success  at  the  bar  is  most  snrely 
achieved. 

You  pause  to-day  at  a  critical  stage  of  your  profes- 
sional career,  when  abandoned  by  the  guidance  of  the 
wise  and  faithful  preceptors  who  have  conducted  you 
hitherto,  you  are  left  to  your  own  reaouvees  and  to  the 
direction  of  your  own  judgment,  in  the  pursuit  of  the 
prize  so  eagerly  coveted  and  yet  so  dlfBloalt  of  attain- 
ment. 

What  if  one  who  himself  has  run  the  race  and  has 
missed  the  goal;  who,  mindful  of  the  luflrmltles  and 
limitations  that  hindered  his  efforts,  and  yet  observ- 
ant of  the  arts  by  which  more  skilful  competitors 
have  grasped  the  reward^what  if  he  should  generalise 
his  experience  in  lessons  of  practical  utility  to  the  ad- 
venturous but  untried  advocate- would  you  not  ac- 
cept the  hand  so  extended  to  you,  as  of  more  help 
than  any  declamation,  however  eloquent,  upon  any 
theme  however  fraught  with  Interest  and  excitement. 

I  will  not  affect  to  disguise  from  you  the  labors  and 
difficulties  that  beset  the  path  upon  which  you  are 
about  to  enter. 


*'  The  immortal  garland  is  not  to  be  run  for  without 
dust  and  heat,*'  and  the  victory  you  are  to  achieve 
will  be  the  crown  and  recompense  of  luflnlte  toll,  of 
obstacles  overcome,  of  high  faculties  exerted  to  the 
utmost  effect,  of  many  a  miscarriage  and  much  humil- 
iation, of  the  solicitations  of  pleasure  spurned  for  no- 
bler but  less  attractive  objects  of  desire,  of  a  life  con- 
secrated in  all  Its  energies  to  the  single  aim  of  emi- 
nence and  distinction  In  your  chosen  profession.  But 
to  the  aspiring  and  resolute  spirit  the  frown  of  diffi- 
culty and  danger  is  but  a  challenge  to  increase  of 
exertion,  and  the  trumpet  call  of  ambition  of  more  po- 
tency than  all  the  beckoning  blandishments  of  Indo- 
lence and  ease. 

To  sustain  then  the  efforts  and  privations  exacted 
as  the  condition  of  success  at  the  bar,  you  must  be 
animated  by  an  enthusiasm  for  your  profession—an 
enthusiasm  bom  uot  merely  of  a  passion  for  its  dis- 
tinctions, but  nourished  as  well  by  an  eager  and  Insa- 
tiate delight  in  the  study  of  the  law.  An  avidity  for 
the  prizes  of  the  profession  is  undoubtedly  a  power- 
ful impulse  in  Its  pursuit,  but  the  more  constant  as 
well  as  the  nobler  motive  is  a  love  for  the  profession 
Itself.  If  you  have  embraced  the  law  with  the  ardor 
ofa  genuine  affection;  if  you  be  truly  enamored  of 
her  austere  and  rugged  beauties;  If  yon  be  resolved  to 
woo  her  with  the  assiduity  of  a  heartfelt  devotion ;  be 
assured  that  you  will  win  her,  and  that  she  will  repay 
your  fidelity  by  a  revelation  of  charms  which  she  dis- 
covers only  to  her  unselfish  suitors,  and  by  a  fruition 
of  reward  which  no  other  profession  so  profusely  lav- 
ishes upon  its  votaries.  "  If  you  love  me  you  will  find 
me  out,"  was  the  animating  assurance  of  the  fair  doctor 
of  Padua;  and  TuUy  tells  us  that  '*  without  a  passion- 
ate Inclination  and  an  ardor  like  that  of  love,  no  man 
ever  achieved  any  thing  great,  especially  distinction 
as  an  advocate."  Enthusiasm,  I  repeat  with  empba- 
sis— enthusiasm  in  the  study  of  your  profession,  is  the 
first  and  fundamental  condition  of  success  In  its  pur- 
suit. 

Enthusiasm,  however.  Is  but  an  Incitement  and  sup- 
port under  the  labors  requisite  for  the  attainment  of 
the  prizes  of  the  profession. 

It  Is  possible  that  by  sheer  force  of  audacity,  and  the 
trloksof  aready  wit  and  the  persuasions  of  a  facile 
and  fluent  oratoij,  one  may  masquerade  awhile  as  a 
lawyer,  and  attract  to  himself  a  profitable  clientele; 
but  without  solid  and  extensive  learning  In  the  pro- 
fession one  cannot  achieve  a  real  and  enduring  emi- 
nence at  the  bar,  nor  long  impose  a  fictitious  reputatioti 
upon  the  public.  For  soon  the  pretensions  of  the 
charlatan  will  be  exploded  by  his  misleading  advice 
and  the  miscarriage  of  his  causes;  and  his  deceived 
and  ruined  clients  will  apply,  perhaps  too  late,  to 
some  competent  lawyer  for  the  reparation  of  their  for- 
tunes. 

How  then  are  you  to  acquire  this  indispensable 
knowledge  of  your  profession?  Not  otherwise,  be 
persuaded,  than  by  the  intense,  incessant,  life-long 
application  of  all  your  faculties.  It  was  the  idle  vaunt 
of  an  advocate  of  antiquity,  as  distinguished  by  van- 
ity as  by  eloquence,  that  he  could  master  the  civil  law 
in  three  days ;  but  the  conceit  even  of  Cicero  would 
have  been  abashed  in  the  presence  of  the  immense 
mass  of  jurisprudence  extant  In  the  age  of  Justinian. 

With  the  progressive  development  of  civilization 
society  becomes  more  complex,  and  the  relations  and 
transactions  of  life  indefinitely  multiply ;  and  as  over 
every  relation  and  transaction  of  life  a  principle  of 
law  presides,  we  need  not  marvel  at  the  compass  and 
intricacy  of  jurisprudence  at  this  advanced  age  and  in 
this  enlightened  country.  The  short  and  simple  code 
which  sufficed  the  necessities  of  our  rude  forefathers 
in  the  parent  country,  is  expanded  to  the  bulk  of  the 
Immense  and  elaborate  system  with  w^ioh  you  are  to 
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grapple.  Bat  iudeed  no  fiuUe  iutelligeiice  oau  com- 
prehend oompletelj,  the  infinite  volume  and  complex- 
lij  of  the  law  in  this  our  day— nor  happily  is  so  im- 
possible an  attainment  exacted  of  you.  In  practice 
you  will,  indeed  you  must;  address  and  restrict  your- 
selves to  some  special  departments  of  jurisprudence, 
and  while  with  the  learning  of  these  you  will  famil- 
iarly acquaint  yourselves,  of  other  outlying  provinces 
you  will  be  content  to  know  the  general  scope  and 
characteristic  features.  But  to  whatever  branch  of  the 
profession  you  confine  your  practice,  you  must  be  con- 
versant with  the  law  of  evidence  and  procedure;  for 
the  rules  of  evidence  and  procedure  are  prevalent  over 
the  entire  field  of  jurisprudence.  Limited  however 
as  your  researches  will  be,  you  cannot  become  profi- 
cient In  any  department  of  the  law  except  on  the  con- 
dition of  diligent,  devoted,  oonscleutious  study;  and 
given  an  equivalency  of  intellectual  endowment,  the 
success  of  competitors  for  forensic  distinction  will  be 
in  the  proportion  of  their  respective  attainments  in 
legal  learning. 

Obviously  then  it  is  of  supreme  moment  to  the  as- 
pirant for  forensic  eminence,  that  he  pursue  that 
method  of  study  which  shall  yield  him  the  largest  re- 
sults in  useful  and  abiding  acquisitions. 

I  assume  that  your  diploma  authenticates  your  ac- 
quaintance with  the  principles  of  jurisprudence;  and 
yet  throughout  your  professional  career  you  will  need 
to  have  habitual  recourse  to  the  works  of  the  master 
authors.  For  perusal  of  such  systematic  treatises,  not 
only  refreshes  the  memory,  but  is  of  especial  utility  in 
Inprovlng  the  style,  in  training  the  faculties,  and  in 
methodizing  your  learning.  But  to  these  results  it  is 
necessary  that  you  be  conversant  only  with  books  of 
real  merit;  lest  by  familiarity  with  inferior  writers 
your  learning  be  vitiated  by  error,  your  taste  cor- 
rupted, and  your  habit  of  thought  degenerate  Into  a 
loose  and  desultory  succession  of  unconnected  propo- 
sitions. £  could  name  authors,  of  no  mean  pretensions 
too,  whose  works  are  so  destitute  of  every  literary  ex- 
cellence and  of  every  logical  process,  that  the  only 
safeguard  against  their  evil  influence  upon  the  men- 
tal discipline  is  in  the  dulness,  which  repels  perusal. 
On  the  other  hand,  the  literature  of  the  Uw  abounds 
in  models  and  masterpieces  of  rhetorical  art,  of  cor- 
rect reasoning,  and  of  scientific  method — works  which 
at  once  inform  the  understanding,  delight  the  literary 
sensibilities,  and  develop  the  faculty  of  argument.  To 
the  too- frequent  selection  of  works  of  the  former  class 
as  text-books  in  our  schools,  I  impute  much  of  the  re- 
pugnance to  the  study  of  the  law  evinced  even  by  men 
of  superior  abilities;  and  I  cannot  but  believe  that  if 
the  student  were  introduced  to  the  profession  under 
the  auspices  of  the  great  masters,  the  fascinations  of 
their  genius  would  impel  him  to  its  pursuit  with  in- 
terest and  avidity. 

It  is  however  to  the  Reports  that  the  practicing  law- 
yer will  have  the  most  frequent  and  familiar  recourse 
—mainly  no  doubt  because  there  only  can  be  found 
an  authoritative  exposition  of  the  rule  of  law  that  is 
to  furnish  the  solution  of  the  case  in  hand,  but  also 
because  of  the  value  of  the  study  of  Reports  in  the 
scheme  of  professional  training.  I  know  not  a  more 
profitable  or  more  pleasing  intellectual  exercise  than 
is  afforded  by  the  reading  of  cases  in  our  best  Reports. 
In  the  first  place,  the  statement  of  the  case  is  an  in- 
structive lesson  npon  that  most  important  and  at  the 
same  time  most  difficult  feat  of  forensic  oratory— 
opus  oratorium  maxime—I  mean  a  lucid  presentation 
of  the  facts  upon  which  hinges  the  event  of  the  litiga- 
tion. Here  we  find  omitted  no  single  circumstance 
which  bears  upon  the  point  in  controversy ;  and  no  sin- 
gle circumstance  introduced,  which  being  Irrelevant 
to  that  point,  confuses  the  mind,  and  possibly  diverts 


it  from  the  issue  in  agitation.  Then  too  the  essential 
facts  are  developed  in  due  sequence  and  dependency, 
so  as  to  conduct  to  the  legal  conclusion  as  by  the  foroe 
of  an  Irrefragable  syllogism. 

From  the  darkness  and  confusion  of  chaos  to  educe 
light  and  order  is  the  achievement  of  omnipotence; 
and  in  like  manner,  from  a  mass  of  complicated  and 
discordant  circumstances,  to  cull  out  and  collect  the 
essential  elements  into  a  symmetrical  and  complete 
body  of  fact,  luminous  as  the  orb  of  day,  is  the  highest 
exploit  of  the  human  intelligence,  as  illustrated  by  a 
Mansfield  and  a  Marshall.  Without  a  perfect  appreheu  - 
sion  of  the  circumstances  of  a  case — analogous  to  the 
diagnosis  of  the  physician— It  is  impossible  to  sabjeet 
it  to  scientific  classification,  and  to  know  by  what 
principle  of  law  it  is  governed;  and  hence  the  ability 
to  master  and  to  marshal  facts  is  the  most  useful  and 
not  the  least  admirable  art  in  the  equipment  of  the 
lawyer.  Now  by  no  means  can  this  indispensable 
faculty  be  so  effectually  disciplined  and  developed  as 
by  study  of  the  statements  of  competent  reporters. 
The  syllabus  of  such  a  reporter  Is  in  itself  reidete  with 
interest  and  instruction— as  an  exposition  in  the 
shortest  and  clearest  compass  of  the  principles  whiefa 
legal  reason  evolves  from  the  circumstances  of  the 
case.  But  it  Is  as  an  auxiliary  in  the  culture  of  the 
logical  faculty  that  the  Report  is  of  especial  utility  to 
the  student,  insomuch  that  the  great  master  of  dia- 
lectics recommended  Smith's  Leading  Cases  as  the 
best  lesson  in  the  processes  of  ratiocination.  The 
subtle  analysis,  the  compact  force,  the  delicate 
perception  of  analogy,  the  comprehensive  gnup 
and  the  elegant  diction  exhibited  in  the  opin- 
ions of  a  Folger  and  a  Rapallo— I  speak  only  of 
the  departed — incessantly  meditated  and  anxiously 
emulated,  cannot  but  communicate  to  the  student 
somewhat  of  the  same  superlative  power  of  legal  ar- 
gumentation, and  somewhat  of  the  same  feliolty  of  ex- 
pression and  illustration. 

It  is  then  by  reading,  by  the  study  of  books,  and 
not  otherwise,  that  the  lawyer  can  so  equip  himself 
for  his  profession  as  to  secure  the  reward  after  which 
he  aspires. 

But  how  shall  he  road  ?  Is  there  an  art  of  stndy,  by 
which  the  largest  fund  of  information  can  l>e  acquired 
with  a  minimum  expenditure  of  labor?  Obviously  the 
same  amount  of  mental  .power  exerted  during  the 
same  period,  even  by  the  same  individual,  does  not 
always  yield  equal  results.  And  the  disparity  is  stiU 
more  apparent  l>etween  the  acquisitions  of  different 
persons,  though  of  equivalent  capacities.  It  follows 
therefore  that  there  are  conditions  propitious  and  uu- 
propitious  to  fruitful  study.  Accordingly,  from  Quiu- 
tllian  to  the  present  day  teachers  have  been  formulat- 
ing precepts  for  the  conduct  of  the  understanding  in 
the  acquisition  of  knowledge.  The  one-book  maxim. 
muUum  legertt  nan  mu/(a^llttie  reading  and  much 
reflection— was  zealously  inculcated  by  Hobbes  and 
Locke,  while  on  the  other  hand,  other  instructors  of 
equal  eminence  and  authority  have,  both  by  doctrine 
and  example,  illustrated  the  advantages  of  omnivorooa 
reading.  My  own  observation  Is,  that  while  the 
heUuo  Ubrorum  may  be  a  prodigy  of  erudition,  his  ca- 
pacity of  reception  is  developed  at  the  expense  of  his 
active  powers,  and  that  he  is  not  apt  to  be  expert  and 
efficient  in  the  use  of  his  materials.  Obviously,  as  a 
thorough  mastery  of  a  few  books  In  each  department 
of  the  law,  implies  not  only  readier  but  ampler  acqui- 
sitions of  learning,  than  can  be  accumulated  by  a  dis- 
cursive expatiation  over  a  multitude  of  volumes,  he 
who  perfectly  knows  Kent's  Commentaries,  for  exam- 
ple, has  in  his  head  more  law  than  is  at  the  instant 
command  of  any  man  In  the  profession ;  and  then  bis 
learning,  instead  of  k>eing  an  uudigestea  mass,  is  so 
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olassifled  aud  distributed  in  ttie  meniorj,  and  is  so  in- 
corporated into  his  mental  oonstitution^as  to  be  always 
available  for  use  aud  applioatiou. 

Bat  by  what  method  maj  the  student  best  fix  and 
fasten  In  his  mind  the  matter  of  the  volume  he  reads? 
One  great  authority,  Dr.  Johnson,  advises  trusting  to 
memory  alone— arguing  that  a  memorandum  only 
transfers  the  impression  to  paper,  and  so  discharges 
the  mind  from  the  obligation  of  reoolleotion,— while 
Professor  Bain  inouloates  the  utility  of  abstracts  and 
annotations  for  the  acquisition  of  a  clear  and  firm 
oonoeption  of  the  contents  of  the  book.  These  two 
processes,  you  will  remember,  were  combined  in  the 
education  of  the  prince  of  orators,  who  by  transcribing 
Thuoydides  eight  times^  not  only  held  the  entire  work 
verhaUm  in  his  mind,  but  absorbed  and  assimilated 
every  particle  of  iutellectiml  nourishment  to  be  de- 
rived from  that  rich  storehouse  of  eloquence  and  phi- 
losophy. 

For  a  plan  of  study  my  own  experience  suggests, 
that  one  subject  at  the  time  be  grappled  and  mas- 
tered, and  that  to  this  end  you  read  the  best  author 
by  whom  the  topic  is  treated,  in  connection  with  the 
principal  cases  by  which  it  is  illustrated  and  applied ; 
and  that  then  you  reproduce  from  memory  a  synopsis 
or  summary  of  your  acquisitions.  By  this  procedure 
yon  will  at  once  concentrate  your  faculties,  systemat- 
ize your  learning  and  imprint  it  indelibly  upon  the 
mind. 

And  as  to  the  method  of  reading,  I  would  inculcate 
that  you  pause  upon  a  sentence  until  you  completely 
apprehend  Its  meaning,  and  upon  every  argument, 
until  you  clearly  perceive  its  processes;  for  not  to  un- 
derstand is  not  to  learn ;  and  besides,  an  habitual  ac- 
quiescence ill  dim  and  vague  conceptions  inevitably 
darkens  and  debilitates  the  intellect.  Hence  I  would 
earnestly  admonish  you  of  the  futility  and  evil  of  ex- 
cessive study,  since  when  the  mind  is  fatigued  it 
grasps  nothing  firmly  and  tenaciously ;  and  the  habit 
of  listlessly  wandering  over  the  pages  of  a  book  is  fatal 
to  all  intensity  of  application  and  capacity  of  acquisi* 
tion.  Only  when  the  attention  is  awake  and  the  fac- 
ulties fresh  and  alert,  can  you  read  with  effect,  and  to 
read  without  result  is  at  once  a  waste  of  time  and  a 
depravation  of  the  intellect.  The  moment  you  per- 
ceive that  the  mind  refuses  to  take  hold— the  moment 
that  the  spur  is  necessary  to  stimulate  its  flagging  en- 
ergies—the moment  you  feel  a  vacillation  and  va- 
grancy of  attention— that  instant  lay  aside  your  book, 
and  for  refreshment  betake  yourself  to  that  best  of 
restoratives,  the  delights  of  literature.  For  repose  is 
not  always  recreation ;  and  when  the  reason  is  weary 
it  is  best  recuperated  by  the  play  of  the  faculties  of 
taste  and  imagination. 

And  yet  after  all  it  is  a  distressing  reflection  to  the 
student  how  little  he  remembers  of  what  he  reads.  It 
is  the  remark  of  a  celebrated  author— himself  a  man 
of  uncommon  erudition— that  **he  who  remembers 
most,  remembers  little  compared  with  what  he  for- 
gets: *'  but  he  adds  the  encouraging  admonition,  **do 
not  resign  all  hopes  of  improvement  because  you  do 
not  retain  what  even  the  author  himself  has  perhaps 
forgotten."  So  important  a  faculty  is  memory,  that 
Quintiliau  esteemed  it  the  equivalent  of  genius— ton- 
tum  ingenii  quantum  memories— aud  to  the  lawyer  it 
is  perhaps  the  most  indispensable  of  mental  powers. 

Many  expedients  are  employed  to  flx  the  results  of 
reading  in  the  mind ;  but  after  all,  **  the  true  art  of 
memory  is  the  art  of  attention."  What  we  have  read 
with  interest  we  remember— and  we  rememl>er  it  be- 
cause its  interest  engaged  our  attention.  The  vivid 
and  enduring  recollections  of  childhood  and  the  for- 
getfulness  of  old  age  are  equally  proverbial— but  the 
boy  remembers  l>ecau8e  the  interesting  novelties  of 
the  world  absorb  his  attention,  and  the  octogenarian 


forgets  because  he  has  ceased  to  observe  with  interest 
the,  to  him,  familiar  and  fading  incidents  of  life.  If 
therefore  you  concentrate  yyur  attention  upon  the 
book  in  hand,  and  afterward  revolve  its  contents  in 
frequent  meditation,  you  will  retain  them  without  the 
aid  of  any  artifice  of  mnemonics. 

In  that  invaluable  guide  to  the  student— Locke's 
tractate  '*On  the  Conduct  of  the  Understanding"— it 
is  written  that  '*  reading  furnishes  the  mind  with  the 
materials  of  knowledge,  but  it  is  thinking  that  makes 
what  we  read  our  own,"  to  which  add  Bacoifs  injunc^ 
tion  of  frequent  conference  on  the  subject  of  our 
reading,  and  you  have  the  precepts  of  the  t>esc 
teachers  on  the  art  of  study. 

Be  assured  that  a  system  of  study  conducted  on 
these  principles  and  pursued  with  diligence  will  soon 
sufficiently  accomplish  you  in  the  learning  of  the  pro- 
fession. 

Equipped  now  with  competent  learning  in  the  pro- 
fession, you  come  to  apply  your  knowledge  in  the 
conduct  of  causes.  But  here  precepts  are  of  slight 
utility  for  your  guidance,  since  Rkill  in  the  trial  of 
causes  is  not  to  be  taught  by  art,  but  is  to  be  acquired 
only  by  experience.  The  dearth  of  treatises  on  the 
subject  attests  their  uselessness. 

It  is  a  curious  fact,  by  the  way,  that  the  best  rules 
for  the  examination  of  witnesses,  were  propounded 
nineteen  centuries  ago  by  the  author  of  the  Institutes 
of  Oratory,  and  in  modern  times  by  a  learned  prelate 
of  the  Church  of  England  —  I  mean  Archbishop 
Whateley,  in  his  book  upon  Rhetoric. 

It  is  obvious  to  remark,  that  before  engaging  in  a 
trial  you  must  be  thoroughly  master  of  the  law  and 
the  facts  of  the  case;  that  you  know  in  advance  what 
your  own  witnesses  will  testify,  and  if  possible  antici- 
pate the  evidence  of  your  adversary ;  that  you  never 
propound  a  question  without  a  definite  and  prede- 
termined purpose;  that  upon  cross-examination  es- 
pecially you  ask  no  question  an  answer  to  which 
may  harm  more  than  it  can  help  you ;  that  you  avoid 
leading  an  adverse  witneas  to  repeat  his  testimony  in 
chief,  for  most  certainly  he  will  strengthen  it,  and 
with  the  effect  of  a  recoil  of  your  own  engine;  that 
you  preserve  throughout  perfect  self-possession  and 
control  of  your  faculties ;  that  you  be  not  prematurely 
elated  by  an  apparent  advantage,  nor  depressed  or 
embarrassed  by  a  sudden  discomfiture;  that  you 
watch  the  vicissitudes  of  the  trial  with  a  sleepless 
vigilance;  that  you  keep  steadily  and  constantly  in 
view  the  objeot  of  your  exertions,  namely,  the  suc- 
cess of  your  cause ;  that  to  that  end  all  your  efforts— 
every  look,  every  aotion,  every  word — be  directed ; 
that  toward  witnesses,  hostile  as  well  as  friendly,  you 
be  uniformly  courteous;  that  with  your  opponent  you 
observe  all  the  punctilios  of  chivalric  debate;  that  to 
the  jury  you  be  respectful  but  not  ^adulatory,  and  to 
the  court  deferential  but  not  obsequious;  above  all 
that  you  maintain  a  perfect  equability  of  temper;  for 
when  an  advocate  loses  his  temper  he  has  already  lost 
his  cause. 

The  constituent  elements  of  forensic  genius  are 
identical  wiih  those  of  the  military— *' untroubled 
perspicacity  in  confusion,  firm  decision,  rapid  execu- 
tion, providence  against  attack,  fertility  of  resource 
and  stratagem." 

With  these  very  general,  and  because  general,  sterile 
precepts  for  the  conduct  of  trials,  I  pass  to  the  con- 
sideration of  the  crown  and  consummation  of  pro- 
fessional excellence— I  mean  forensic  oratory. 

That  the  eloquence  of  the  bar  has  lost  its  ancient 
lustre  is  the  mournful  refrain  of  the  laudator  temporis 
acii*  Where  now,  he  cries,  are  the  Pinkneys  and 
Wirts,  the  Emmets  and  Hoffmans,  whose  orations, 
enriched  by  the  spoils  of  literature,  and  radiant  with 
the  colors  of  fancy,  and  glowing  with  the  fires  of  pns- 
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Bion,  and  resoaoding  In  the  aooeuts  of  a  soul-stirriug 
deolamatiou,  held  enraptured  audloDoes  as  by  a  spell 
of  enohaotment?  And  l^ecaase  of  these  none  now 
survives,  he  concludes  that  forensic  oratory  has  de- 
cliued  from  its  hiffh  estate;  and  because  such  elo- 
quence is  no  longer  extant,  he  infers  that  eloquence  at 
the  bar  is  no  more  in  request.  But  the  inference  is 
invalidated  by  the  assumption  of  the  premise.  The 
fact  is,  not  that  the  eloquence  of  the  bar  has  deteri- 
orated, but  rather  that  it  has  undergone  a  modifica- 
tion. When  men  were  more  under  the  dominion  of 
emotion  and  imagination,  they  were  affected  by  a 
style  of  oratory  very  different  from  that  which  pre- 
vails with  a  mind  dominated  by  reason  and  intent 
upon  the  prosaic  realitieti  of  every-day  business;  but 
it  is  still  true  that  eloquence  is  the  art  of  persuasion, 
and  that  persuasion  is  the  specific  function  of  the  ad- 
vocate. 

The  truth  then  is  not  that  eloquence  is  a  useless  in- 
strument for  the  lawyer,  but  that  his  purposes  now 
require  a  different  species  of  oratory  from  that  which 
his  predecessor  found  of  such  prevalent  power;  and 
that  instead  of  the  passionate  appeal  and  tropical 
luxuriance  of  a  former  day,  he  perceives  that  sobriety 
of  statement  and  severity  of  logic  are  of  more  effi- 
cacy for  conviction,  and  in  swaying  enlightened  and 
disciplined  judgments  to  his  ends. 

Nevertheless  these  are  precisely  the  charaoterlstioa 
of  the  loftiest  strain  of  forensic  eloquence— for  where 
else  are  displayed  so  close  a  grapple  of  the  subject  of 
discussion,  such  argumentative  force,  such  austere  dis- 
dain of  tinsel  embellishment,  such  concise  simplicity 
of  expression,  as  in  the  immortal  oration  on  the 
Crown?  And,  in  Erskine's  argument  in  support  of 
the  Rights  of  Juries,  the  same  quality  of  pure  intel- 
lectual power,  the  same  contempt  of  meretricious 
ornament,  and  the  same  abstention  from  declamatory 
appeal  are  conspicuous;  and  yet  this  address  to  the 
court  is  the  highest  effort  of  forensic  oratory. 

Concede  then  that  there  is  no  longer  a  call  for  mere 
flourishes  of  rhetoric,  still  in  the  contentions  of  the 
bar  at  the  present  day  there  is  ample  scope  and  exi- 
gent occasion  for  eloquence  in  the  truest  sense— the 
power  of  persuasion. 

The  ultimate  object  being  to  gain  your  cause,  then, 
whether  that  end  be  to  be  compassed  by  conviction  of 
the  reason  or  by  influence  upon  the  feelings,  it  is  an 
indispensable  condition  of  success  that  you  secure  and 
retain  the  attention  of  the  tribunal  addressed ;  other- 
wise the  most  powerful  argument  and  the  most  mov- 
ing appeal  will  be  but  an  idle  expenditure  of  breath. 
Now  nothing  so  effectually  arrests  attention  as  a  visi- 
ble earnestness  of  manner,  revealed  in  tone,  look  and 
gesture— a  passion  for  your  cause,  subdued  but  palpi- 
tating in  every  organ  of  expression.  A  frigid  indif- 
ference in  the  speaker  communicates  its  own  languor 
to  the  hearers;  but  his  vivacity  inflames  them  with  a 
responsive  animation.  Mere  intensity  of  feeling  how- 
ever will  speedily  fatigue  and  repel  attention  unless  it 
be  retained  and  rewarded  by  a  commensurate  excel- 
lence in  the  form  and  substance  of  the  discourse. 

A  lucid  and  logical  arrangement  of  topics— so  per- 
spicuous as  instantly  to  reveal  their  own  slgnlflcance 
and  force— a  diction  choice  but  not  fastidious,  rich 
yet  not  redundant— an  exhibition  of  learning  short  of 
pedantry  but  sufficient  for  Information ;  a  concatena- 
tion of  argument,  compact  ai>d  convincing;  and  an 
elocution  graceful,  animated  and  earnest— these  are 
the  qualities  of  speech  by  the  concentrated  spell  of 
which  even  the  most  austere  and  Impatient  court  will 
be  fascinated  into  an  involuntary  thraldom. 

With  the  learning  requisite  for  the  material  of  argu- 
ment your  professional  reading  will  supply  you ;  logic 
will  teach  you  the  art  of  sound  reasoning;  moral 
philosophy  will  unveil   to  you  tlie  mysteries  of  the 


human  heart  and  enable  you  to  touch  the  springs  of 
human  passion ;  that  copious  and  elegant  vocabulary 
which  is  not  only  the  fit  and  felicitous  vehicle  of 
worthy  thought,  but  is  in  itself  a  beauty  and  a  power, 
you  will  acquire  by  habitual  converse  with  the  classics 
of  our  language;  the  wealth  and  delicacy  of  fancy 
from  which  even  a  forensic  disputation  may  borrow 
appropriate  embellishment  and  interest,  aye  and  effi- 
cacy too — for  it  is  the  feather  that  wings  the  arrow  to 
the  mark— this  exquisite  charm  of  oratory  will  be  im- 
parted to  you  by  the  munificent  masters  of  romance 
and  poesy. 

The  aim  of  oratory  being  immediate  impression 
upon  the  audience,  it  results  that  its  exceUenoe 
is  to  be  measured  by  its  effect  and  not  by  its  con- 
formity to  the  canons  of  criticism.  The  composition 
may  be  brilliant  as  a  literary  performance  and  yet 
altogether  ineffectual  as  an  oral  address— it  may  be 
magnificent  but  not  oratory.  Such  were  the  splendid 
disquisitions  of  Edmund  Burke— read  even  now  with 
infinite  admiration  of  their  deep  philosophy,  their 
gorgeons  imagery,  and  the  imperial  beauties  of  their 
style,  but  heard  at  the  time  only  by  the  few  to  whom 
the  dinner  bell  did  not  offer  more  persuasive  attrac- 
tions. Such  too  was  the  speech  of  Sir  James  Mackin- 
tosh in  defense  of  Peltier,  which,  superb  as  an  essay 
on  the  freedom  of  the  press,  was  so  devoid  of  oratori- 
cal effect,  that  it  failed  to  avert  the  conviction  of  a 
client  in  whose  favor  concurred  the  pride  of  patriot- 
ism and  the  indulgent  sympathies  of  the  jury. 

Obviously  a  composition  submitted  for  perusal  in 
the  seclusion  of  the  closet,  addressed  to  a  cool  and 
critical  judgment,  and  subject  to  the  recurrences  of 
revision  and  the  pauses  of  meditation,  exacts  a  per- 
fection of  structure  that  shall  satisfy  the  scruples  of  a 
prolonged  and  patient  scrutiny,  and  allows  of  a  sub- 
tility  of  argumentation,  an  elliptical  brevity  of  ex- 
pression and  a  subdued  moderation  of  tone  and  color, 
which  would  be  altogether  inappropriate  in  spoken 
discourse:  spoken  discourse,  of  which  the  meaning 
must  be  apprehended  in  the  instant  or  else  be  lost  in 
the  onward  rush  of  thought  and  feeling^in  which  the 
nicer  and  more  delicate  felicities  of  style  either  es- 
cape observation  or  provoke  reproof  for  lack  of  har- 
mony with  the  serious  business  of  the  occasion,  and 
to  which  an  exaltation  of  passion  is  communicated  by 
the  contagious  sympathies  of  the  audience. 

So  diverse  and  incompatible  indeed  are  the  requis- 
ites of  written  and  oral  composition,  that  Fox*8  test  of 
a  speech  was,  does  it  read  well  7  for  if  it  reads  well, 
then  it  is  not  a  good  speech. 

And  here  permit  me  to  mention  a  oircumstanoe 
which,  as  I  conceive,  largely  explains  the  decadence  of 
spoken  eloquence  at  the  present  day — ^I  mean  the  pres- 
ence of  the  stenographer.  It  Is  to  him  rather  than  to 
the  audience  that  the  orator  addresses  himself;  and 
solicitous  about  the  critical  judgment  of  the  news- 
paper reader,  he  is  inattentive  to  the  conditions  of 
immediate  effect  upon  his  audience.  A  gentleman  of 
long  service  in  the  Federal  Senate,  tells  me  that  it  is  a 
common  remaiic  that  the  debates  in  secret  session  are 
far  superior  to  those  in  public,  and  the  cause  is  the 
absence  of  the  reporter. 

The  characteristic  qualities  of  oral  eloquence,  eepeo- 
ially  at  the  bar,  are  dictated  by  its  end  and  oooaslon, 
namely,  to  sweep  along  the  judgments  and  the  feel- 
ings toward  a  definite  conclusion ;  and  hence  that  **ago- 
nlstical  '*  style,  as  the  father  of  philosophical  criticism 
dlstlngnlshes  it—neg<Ulvely^  an  abhorrence  of  the  or- 
nate and  the  glittering,  of  the  pompous  and  the  florid, 
of  brilliant  paradox,  of  turgid  nonsense,  of  all  the 
elaborate  artiflces  of  rhetoric;  po^itivelys  a  steady  and 
swift  pursuit  of  the  object  in  view,  impassioned  ap- 
l>eal,  indignant  exclamation,  defiant  interrogation, 
argument  condensed  into  self-evident  and  epigram* 
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matio  propositions  rather  than  drawn  out  into  a  chain 
of  oonseoutive  ratiocination,  amplification  and  repeti- 
tion under  varied  aspects,  of  the  salient  points,  a 
bomelj  and  idiomatic  diction— all  quivering  with  the 
vivacitj  and  animation  of  an  earnest  and  glowinji: 
spirit— these  are  the  qualities  of  speech  which  consti- 
tute true  and  effective  eloquence. 

Now  how  are  these  excellences  of  oratory  to  be  ac« 
quired  ?  For  if  it  be  true  of  the  poet  that  be  is  such  by 
the  inborn  prerogative  of  genius,  it  is  otherwise  with 
the  orator;  who,  whatever  his  native  endowments, 
must  still  be  disciplined  into  proficieucj  bj  assiduous 
culture ;  and  who  on  the  other  band,  howsoeTer  em- 
barrassed and  impeded  bj  original  infirmities,  may 
yet,  like  Demosthenes,  attain  by  arduous  endeavor  to 
the  highest  perfection  of  eloquence.  Of  all  our  facul- 
ties, probably  that  of  effective  public  speech  is  the 
most  susceptible  of  growth  and  development,  and  like 
other  faculties,  It  is  best  cultivated  by  use  and  imita* 
tion. 

It  was  by  speaking  at  least  once  every  night  daring 
the'sesslou  of  Parliament  that  the  greatest  of  debaters 
declared  that  he  acquired  his  unrivalled  ability. 

If  then  you  would  become  an  orator,  be  persuaded 
that  only  by  practice  in  public  speaking  can  you  com- 
mand the  self-possession,  the  prompt  conception,  the 
fluency  and  felicity  of  expression  and  the  grace  o'  de- 
livery that  are  essential  to  the  character. 

Practice  alone  however  only  gives  freedom  and 
facility  to  the  operation  of  your  powers ;  and  if  you 
would  augment  those  powers  and  wield  them  to  tbe 
utmost  effect,  you  must  enrich  and  invigorate  your- 
selves from  the  resources  of  the  great  masters  of  ora* 
tory.  A  constant  contemplation  of  the  Ideals  of  elo- 
quence, not  only  exalts  the  mind  to  a  kindred  emula- 
tion, but  Insensibly  instructs  It  In  the  arts  of  an  equal 
achievement. 

80,  by  tbe  play  of  Its  pinions  in  preparatory  excur- 
sions, and  by  watching  the  mother  bird  In  her  loftier 
flights,  the  young  eagle  Is  trained  and  emboldened  to 
pierce  the  empyrean  and  soar  amid  the  glories  of  the 
highest  heaven. 

Happily  for  every  purpose  of  Instruction  and  emu- 
lation, our  literature  Is  rich  in  all  the  models  of  ora- 
tory. In  forensic  eloquence  the  arguments  of  Erskine, 
in  Parliamentary  eloquence  the  speeches  of  Macaulay, 
in  pulpit  eloqueqce  the  sermons  of  Robert  Hall,  In 
popular  eloquence  the  harangues  of  0*Connell— ex- 
hibit to  us  all  the  resources  of  oratory  in  the  utmost 
plenitude  of  genius. 

Nor  need  we  travel  abroad  for  examines  and  illus- 
trations of  forensic  oratory  In  Its  highest  perfection ; 
for  In  the  sublime  passion  of  Patrick  Henry,  In  the 
gorgeous  vehemenoe  of  Choate,  in  the  brilliant  and 
abounding  fancy  of  l^ntiss,  and  In  the  majestic  slm- 
plieity  of  Webster,  we  find  at  home  every  beauty  and 
every  power  of  eloquence,  displayed  with  an  effect  not 
inferior  to  tbe  achievements  of  the  mighty  masters  of 
antiquity. 

But  whatever  the  iBtrlnsio  beauty  and  power  of  tbe 
production,  it  is  still  an  inert  energy  until  oral  utter- 
ance gives  it  the  life  and  movement  of  an  actual 
force. 

Tbe  charaoterlstio  exo^lenoe  of  a  speech,  as  dis- 
tingalehed  from  a  written  composition,  eonslstsin  the 
delivery— and  assuredly  the  whole  effect  of  a  speech 
depends  upon  its  delivery.  Hence  the  emphasis  with 
whlofa,  by  practice  as  well  as  by  precept— by  practice 
111  the  untiring  endeavor  to  catch  every  grace  of  elo- 
cution—by precept  in  Inculcating  action  as  the  first 
and  the  second  and  the  third  requisite  of  effective  elo- 
quence—hence  the  emphasis  with  which  the  prince  of 
orators  urged  tbe  importance  of  delivery  In  the  art  of 
eloquenee.  And  his  great  adversary  bore  equal  testi- 
mony to  the  effect  of  delivery,  when  to  the  Rhodlans, 


who  applauded  his  rehearsal  of  Demosthenes*  oration, 
exclaimed,  **  Could  you  have  heard  him  deliver  It!  " 

Of  the  efficacy  and  value  of  delivery— comprehend- 
ing tone,  look  and  gesture— we  have  an  Interesting  ex- 
ample in  the  preaching  of  Whitfield,  whose  sermons, 
though  intrinsically  of  little  or  no  worth,  caught  from 
the  magic  of  his  action  and  his  voice  an  eloquence  that 
thrilled  the  skeptical  Bollngbroke,  that  extorted  ap- 
plause from  the  fastidious  Hume,  and  that  warmed 
even  the  cool  and  cautious  Franklin  into  a  glow  of 
involuntary  enthusiasm. 

Precepts,  I  fear,  are  of  little  avail  to  the  attainment 
of  excellence  in  delivery ;  but  these  are  too  obvious  to 
escape  remark— distinctness  of  articulation,  correct- 
ness of  pronunciation,  due  modulation  of  voice,  earn- 
estness of  manner  and  a  vivid  animation  of  action. 

By  all  means  In  speaking,  banish  every  thought  of 
self,  and  abandon  yourself  to  the  enthusiasm  of  tbe 
argument;  for  though  you  may  be  thus  betrayed  Into 
some  eccentricities  or  extravagances,  still  they  are 
your  own— they  are  true  to  nature— and  His  the  touch 
of  nature  that  kindles  the  sympathy  of  a  kindred 
emotion.  A  frigid  formality  of  delivery,  however 
conformable  to  the  rules  of  art,  is  incompatible  with 
all  the  effects  of  eloquence.  Especially  abstain  from 
any  verbal  preparation  of  your  discourse ;  for  besides 
that,  If  you  have  the  thought  it  will  leap  Into  life  by 
the  appropriate  expression— prooisam  rem  verba  se- 
quenter^the  least  appearance  of  utterance  from 
memory  Is  fatal  to  the  spontaneity  in  which  consists 
all  the  enchanting  illusions  of  eloquence. 

Animated  by  a  generous  enthusiasm  for  the  law,  ex- 
pert in  the  tactics  of  a  trial,  enriched  by  judicious 
study  with  the  learning  of  the  profession,  and  accom- 
plished by  appropriate  culture  in  the  art  of  eloquence, 
you  will  win  the  renown,  extolled  by  the  great  master 
as  the  consummate  distinction  of  the  bar,  of  being 
**  the  first  lawyer  among  orators  and  the  first  orator 
among  lawyers.*' 

Gentlemen :  The  calling  with  which  yon  have  chosen 
to  link  the  destinies  of  your  life  is  Indeed  a  noble  vo- 
cation. Charged  with  the  conservation  of  the  highest 
and  dearest  interests  of  humanity— the  property,  the 
character,  the  happiness,  the  liberty,  the  life  of  the 
citizen— the  consciousness  of  so  lofty  a  commission 
cannot  but  Impart  to  the  profession  a  commensurate 
elevation  ot  thought  and  expansion  of  sympathies. 

Constrained  by  the  variety  of  problems  submitted 
for  Its  solution  to  expatiate  over  the  whole  empire  of 
civilization,  it  is  dignified  and  adorned  by  all  the 
learning  within  the  reach  of  the  human  Intelligenoe. 

Its  end  and  aim  being  the  chastisement  of  wrong 
and  the  vindication  of  right.  Its  abstract  studies  and 
Its  habitual  practice  alike,  conduce  to  the  education  of 
the  moral  nature  In  conformity  with  the  highest  and 
purest  ideals  of  justice. 

The  scourge  of  triumphant  Iniquity  and  the  refuge 
of  oppressed  innocence.  Its  transcendent  funetions  re- 
quire an  ability  which  no  craft  can  baSHe  and  an  elo- 
quence which  no  heart  can  resist. 

To  be  worthy  of  association  In  so  noble  a  guild.  Is 
proof  sufficient  of  genius  and  virtue;  and  so  to  be 
worthy,  I  doubt  not,  will  be  your  endeavor  throughout 
the  career,  upon  the  commencement  of  which  I  beg  to 
l>eetow  my  heart-felt  benediction. 


NEOL TGENCE  -  RA ILROA D  COMPANIES  - 
LESSOR  AND  LESSEE -- INJURY  TO  EM^ 
PLOYEE  OF  LESSEE. 

SUPRBBfB  JUDICIAL  OOUBT  OF  MAINE,  JAN.  86,  1888. 

NuGWiT  V.  Boston,  C.  &  M.  R.  Corp. 
In  tbe  trial  of  an  action  against  a  railroad  corporation  for  a 
personal  injury,  the  question  of  oQ^tributory  negligence. 
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though  depending  upon  undisputed  facts,  is  properly 
submitted  to  the  jury,  when  intelligent,  fair-minded 
persons  may  reasonably  arrive  at  different  conclusions 
thereon. 
▲  railroad  corporation,  over  a  section  of  whose  track  an- 
other company,  by  virtue  of  a  contract,  runs  its  trains, 
Is  liable  in  tort  to  the  latter's  brakeman.who  while  in  the 
performance  of  his  duty  on  his  employer's  train,  rectdves 
a  personal  Injury  solely  by  reason  of  the  negligent  con- 
struction of  the  former's  station-house. 
ACTION  ou  the  case  for  persoual  injuries.  The  opin- 
iou  states  the  facts.  The  verdict  was  for  the 
plaiutiff. 

WUbur  F.  Lunt  aud  Joseph  W.  Spaulding,  for  piaiu* 
tiff. 
Almon  A,  Strout^  for  defendant. 
Virgin,  J.  By  a  contract  of  March  1,  1884,  the 
Portland  &  Ogdeiisburg  Railroad  Company,  for  oer- 
aiu  valuable  ooiiaiderations  therein  expressed,  was 
permitted,  among  other  things,  to  run  all  of  its 
through  freight  trains,  for  one  year  at  least,  over  that 
portion  of  the  defendant's  trades  between  certain 
named  stations,  between  which  was  the  Bethlehem 
station;  the  defendant  "assuming  all  liability  and 
risk  of  accident  arising  from  defect  of  road-bed  or 
track,  or  default  of  its  employees  or  servants.'*  On 
June  19, 1884,  while  the  permit  was  in  full  force,  the 
Boston  &  Lowell  Railroad  Company  leased  for  ninety- 
nine  years  the  defendant's  railroad,  stations,  etc., 
agreeing  to  save  harmless  the  defendant  "  against  all 
olaimsfor  injuries  to  persons  during  the  term,  from 
any  and  all  causes  whatever." 

The  plaintiff  was  rear  brakeman  on  a  Portland  & 
Ogdensburg  special  freight,  bound  west.  While  he,  in 
pursuance  of  a  signal  for  setting  brakes,  was  rapidly 
ascending  the  iron  ladder  on  the  side  of  a  box-car  to 
perform  his  duty  of  setting  the  brake  thereon,  the 
train  being  in  motion,  his  head  came  in  contact  with 
the  end  of  the  depot  awning,  of  same  height  as  the 
car,  and  eighteen  inches  therefrom,  and  he  was  thereby 
knocked  off  between  the  cars,  and  before  he  could  ex- 
tricate himself  his  right  arm  was  so  crushed  by  the 
wheels  of  the  saloon  oar  that  amputation  became  nec- 
essary. The  jury,  after  a  charge  to  which,  so  far  as 
the  general  merits  of  the  case  is  concerned,  no  excep- 
tion is  alleged,  returned  a  verdict  for  the  plaintiff  for 
$3,100.  Under  the  instructions  the  jury  must  have 
found  (1)  that  the  awning  was  negligently  constructed 
on  account  of  its  proximity  to  the  passing  car;  (2) 
that  the  injury  was  caused  -solely  thereby ;  and  (8)  that 
the  plaintiff  was  in  the  exercise  of  ordinary  care  at 
the  time  of  the  injury. 

It  is  contended  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  as  the  facts  in  relation 
thereto  were  nndisputed,  the  question  was  one  of  law, 
and  should  therefore  have  been  decided  by  the  pre- 
siding justice,  which  he  declined  to  do,  but  submitted 
it  to  the  jury.  While  there  are  numerous  cases 
wherein  questions  of  the  negligence  of  both  parties  in 
actions  of  this  nature  have  been  decided  by  the  courts 
on  undisputed  facts,  still  the  negligence  of  either 
party  cannot  be  conclusively  established  by  a  state 
of  facts  from  which  different  inferences  may  be  fairljr 
drawn,  or  upon  which  fair-minded  men  may  reasona- 
bly arrive  at  different  conclusions.  Brown  v.  Railroad 
Co.,  58  Me.  384;  Leean  v.  Railroad  Co.,  TT  id.  85,  91; 
Shannon  v.  Railroad  Co.,  78  id.  52,  60;  Snow  v.  Rail- 
road Co.,  8  Allen,  441 ;  Tieat  v.  Railroad  Co.,  181  Mass. 
871;  Peverly  v.  Boston,  136  id.  368;  Lawless  v.  Rail- 
road, id.  1;  Railroad  Co.  v.  Stout,  17  Wall.  657, 668,  664. 
As  a  praotioal  illustration  of  this  proposition :  The 
conductor  of  a  freight  train  had  resided  at  the  place 
of  accident  for  twenty  years,  and  as  conductor  and 
brakeman,  passed  the  station  once  or  twice  daily  for 


seven  years.  Just  as  his  train  started  up,  he  caught 
hold  of  the  side  ladder  of  a  passing  car,  and  without 
any  call  of  duty  there,  as  he  climbed  toward  the  top, 
was  struck  and  killed  by  the  roof  of  the  depot,  which 
projected  over,  and  within  thirty-four  inches  of  the 
oar,  and  the  court  was  divided  on  the  questions  of 
negligence  Involved.  Oibson  v.  Ratlwag  Co.,  68  N.  Y. 
449;  8.  C.,20  Am.  Rep.  562. 

8o  in  another  case  where  a  brakeman  (the  plaintiff) 
who  had  pulled  out  the  pin  and  disconnected  a  por- 
tion of  the  train  from  the  engine,  was  walking  beside 
the  train,  and  on  signal  for  brakes  ran  up  the  side  lad- 
der of  the  car,  and  was  struck,  knocked  off,  and  lost 
his  arm  by  the  awning,  which  projected  within  eigh- 
teen inches  of  the  car,  the  court  held  the  plaintiff  not 
guilty  of  contributory  negligence,  but  set  aside  the 
verdict  of  $10,000  as  excessive.  The  court  remarked : 
*'  It  would  be  preposterous  in  us  to  say,  or  to  ask  a 
jury  to  say,  that  a  brakeman,  engaging  In  the  service 
of  the  company,  must  be  held  to  know  whether  or  not 
there  may  be  one  among  the  station  houses  whose 
roof  or  awning  so  projected  over  the  line  of  the  road, 
that  a  brakeman  on  a  freight  train,  in  the  perform- 
ance of  his  duties,  would  be  liable  to  be  swept  from 
the  train  by  collision  with  it."  Railroad  Co,  v.WelcK 
52  III.  183. 

We  are  of  opinion  that  the  presiding  justice  very 
properly  submitted  to  the  jury  the  question  of  the  de- 
fendant's negligence,  and  also  that  of  the  plaintiffs 
exercise  of  ordinary  care. 

Moreover  a  careful  examination  of  all  the  testimony 
bearing  upon  these  questions,  aided  by  the  exhaustive 
argument  of  counsel,  has  failed  to  satisfy  us  that  we 
ought  to  interpose  and  set  the  verdict  aside.  And 
without  taking  space  to  stale  our  reasons  at  length, 
we  remark :  The  train  never  stopped  at  this  station, 
except  when  obstructed  by  another,  and  occasionally 
down  by  the  tank  for  water.  His  attention  was  never 
particularly  called  to  the  nearness  of  the  awning,  as  he 
had  no  occasion  to  notice  it  in  passing.  When  the  ac- 
cident happened  the  plaintiff  was  engaged  in  the 
prompt  performance  of  a  call  to  active  duty.  The 
exigency  caused  I)t  the  repeated  starting  and  stop- 
ping of  the  mixed  train  required  his  speedy  ascent  to 
the  top  of  the  car  by  means  of  the  ladder.  Before 
he  reached  It  his  car,  being  in  motion,  arrived  at  the 
awning.'  Due  care  on  the  part  of  the  defendant  re- 
quired space  enough  between  the  car  and  the  awning 
for  reasonable  action  of  body,  arms  aud  legs  of  the 
brakeman,  whose  duty  required  him  to  ascend  the  lad- 
der there.  It  was  deficient  in  this  respect,  aud  the 
plaintiff,  with  bis  attention  properly  fixed  on  his  duty, 
was  struck.  It  is  no  answer  that  the  train,  though  on 
a  down  grade  of  thirty  feet  to  the  mile,  might 
be  handled  by  the  engine  when  working  steam.  The 
plaintiffs  duty  was  not  to  rely  on  the  possibility  of  the 
engine's  holding  the  train,  but  to  perform  the  duty  ' 
signaled  by  the  conductor  standing  on  the  engine; 
and  he  lost  his  right  arm  in  the  prompt  attempt  to 
perform  it,  inconsequence  of  the  defendant's  faulty 
awning.  The  acts  of  the  plaintiff  **  cannot  be  judged 
of  by  the  rule  applicable  to  the  persons  engaged  In  no 
special  or  particular  duty."  The  plaintiff*!  previous 
knowledge  of  the  awning  must,  on  account  of  his  few 
opportunities  for  gaining  It,  have  been  compu^ively 
slight,  and  was  by  no  means  decisive.  **The  service 
then  and  there  to  be  performed  was  of  a  character  to 
require  his  exclusive  attention  to  be  fixed  upon  It,  and 
that  he  should  act  with  rapidity  aud  promptness; 
and  it  could  hardly  be  expected  that  he  should  always 
bear  in  mind  the  existence  of  the  defect,  even  If  he 
knew  It,  or  to  be  prepared  at  all  times  to  avoid  it." 
Snow  V.  Railroad  Co.,  8  Allen,  441,  45a 

But  while  this  rule  may  not  be  seriously  questioned 
as  between  a  railroad  company  and  ita^wn  employees 
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the  defendant  challeufces  its  application  as  between  It 
and  the  plaintiff.  This  presents  the  question  whether 
a  railroad  companj,  over  a  section  of  whose  track  an- 
other com  pan  J— by  virtue  of  a  contract— runs  its 
trains,  is  liable  In  tort  to  the  latter^s  brakeman,  who 
without  the  fault  of  himself  or  of  his  co-emplojees, 
receives  a  personal  injury  while  in  the  performance  of 
his  datj  on  bis  employer's  train,  solely  by  the  reason 
of  the  neglifi:ent  construction  of  the  former's  depot. 
We  are  of  opinion  that  it  is.  In  such  case  the  only 
materiality  which  attaches  to  the  contract  between 
the  companies  is  to  make  certain  that  the  plaintiff  was 
hiwfuUy,  and  not  a  trespasser,  on  the  defendant's 
road.  And  although  the  defendant,  in  its  contract 
with  the  Portland  &  Ogdensburg  company,  in  express 
tenns  **  assumed  all  liability  and  risk  of  accident  from 
a  defect  of  road-bed,  track,  or  default  of  its  em- 
ployees," nothing  was  thereby  added  to  the  defend- 
ant's legal  obligation  and  duty ;  these  terms  did  not 
express  all  which  the  law  required  of  railroad  com- 
panies as  to  the  reasonable  safety  of  its  station-houses. 
To&inv.  Railroad  Co.,  69  Me.  188;  S.  C,  8  Am.  Rep. 
41&.  It  is  common  learning  that  as  a  compensation 
for  the  grant  of  its  corporate  franchise,  intended  In 
large  measure  to  be  exercised  for  the  public  good,  the 
common  law  imposed  upon  the  defendant  a  duty  to 
the  public,  independent  of  contract  and  co-extensive 
with  Its  lawful  use,  to  keep  its  road  and  Its  appurte- 
nances in  a  reasonable,  safe  and  proper  condition. 
Thonuu  V.  Railroad  Co.,  101  U.  8.  71,  83;  Bean  v. 
RaUroad  Co,,  68  Me.  298,  296. 

If  the  cause  of  action  were  a  breach  of  the  contract, 
the  plaintiff  could  not  maintain  an  action  thereon  for 
want  of  privity.  But  this  is  an  action  ex  delicto,  for 
an  injury  caused  by  a  neglect  of  a  duty  created  by 
law.  Broom  Com.  Xjaw  (4th  ed.),  875,  676,  and  oases; 
and  for  the  neglect  of  such  a  duty,  privity  is  not  es- 
sential to  the  maintenance  of  an  action  of  tort  there- 
fur.  Campbell  Y,  Sugar  Co,,  e2  Me.  552,  562;  Broom 
Com.  Law,  678  et  aeq.  This  principle  is  variously  il- 
lustrated by  the  numerous  cases  cited  in  Broom  Com. 
666,  670,  thus :  A  railroad  company  Is  liable  for  the 
loss  of  a  passenger's  luggage,  whose  fare  was  paid  by 
another,  not  on  account  of  breach-  of  contract,  but  of 
legal  duty.  Marshall  v.  Railroad  Co.,  11  C.  B.  (73  E. 
C.  li.)  656.  So  where  the  defendant  sold  naphtha  to 
one  known  to  him  as  a  retailer  of  fluids,  to  be  burned 
in  lamps  for  illuminating  purposes,  and  a  retailer  sold 
a  pint  thereof  to  the  plaintiff  to  be  used  in  a  lamp,  and 
it  exploded,  the  defendant  was  held  liable,  **  not  upon 
any  supposed  privity  between  the  parties,  but  upon  a 
violation  of  duty  In  the  defendant,  resulting  in  an  in- 
jury to  the  plaintiff."  WeUington  v.  OU  Co.,  104  Mass. 
64,67. 

So  where  a  chemist  compounded  a  hair  wash,  and 
knowingly  sold  it  to  a  husband  for  the  use  of  his  wife, 
who  was  injured  by  its  use,  the  wife  sustained  an  ac- 
tion of  tort  for  the  injury  on  the  ground  of  the  de- 
fendant's breach  of  duty.  George  v.  Skivingtoii,  L.R., 
5  Exch.  1. 

In  like  manner,  **  where  a  stage  proprietor,"  said 
Parke,  B.,  **  who  may  have  contracted  with  the  mas- 
ter to  carry  his  servant,  is  guilty  of  neglect,  and  the 
servant  sustains  personal  damage,  he  Is  liable  to  the 
latter,  for  It  is  a  misfeasance  toward  him,  if  after  tak- 
ing him  as  a  passenger,  the  proprietor  or  his  servant 
drives  without  care,  as  it  is  a  misfeasance  toward 
every  one  travelling  on  the  road.  So  if  a  mason  con- 
tracts to  erect  a  bridge,  or  other  work,  over  a  public 
road,  which  he  constructs  not  according  to  the  con- 
tract, and  the  defects  are  a  nuisance,  a  third  person, 
who  sustains  a  injury  by  reason  of  its  defective  con- 
struction, may  recover  damages  from  the  contractor, 
who  will  not  be  allowed  to  protect  himself  from  lia- 
bility by  showing  an  absence  of  privity  between  him- 


self and  the  injured  person,  or  by  showing  that  he  is 
responsible  to  another  for  breach  of  the  contract." 
Longmeid  v.  HoUiday,  6  Eng.  Law  &  Eq.  568. 

So  where  a  station,  being  in  the  joint  occupation  of 
the  defendant  and  another  railway,  the  plaintiff's  de- 
cedent, a  blacksmith  in  the  service  of  the  other  rail- 
way, while  engaged  in  repairing  one.  of  its  wagons  on 
a  siding  at  the  station,  was  killed  by  the  negligent 
shunting  of  the  defendant's  train  on  that  siding,  a 
motion  to  set  aside  a  verdict  for  the  plaintiff  was  over- 
ruled.    Vose  V.  Railway,  2  Hurl.  A  N.  728. 

And  it  seems  that  an  apothecary  who  administers 
improper  medicine  to  his  patient,  or  a  surgeon  who 
unskilfully  treats  him  for  his  injury,  is  liable  to  the 
patient,  even  when  the  father  or  friend  of  the  patient 
was  the  contractor.  Pippin  v.  Sheppard,  11  Price,  400; 
Oladwell  v.  Steggall,  5  Bing.  N.  C.  738;  86E.  C.  L.  892; 
Thomas  v.  Winchester,  6  N.  Y.  397. 

The  principle  is  sustained  in  the  well-considered 
case  of  Satcyer  v.  Railroad  Co.,  27  Vt.  370.  which  was 
re-examined  and  reaflQrmed  by  the  same  learned  court 
in  MerHll  v.  RaUroad  Co.,  54  id.  200.  Also  in  Smith 
V.  RaUroad  Co.,  19  N.  Y.  127;  Snow  v.  RaUroad  Co., 
8  Allen,  441;  Pierce  Railroads,  274;  Patt.  Ry.  Ace 
Law,  g  228 ;  2  Wood  Ry.  Law,  1338,  1339,  and  notes. 
We  are  aware  that  this  view  Is  not  in  accordance  with 
Murch  V.  Railroad  Corp.,  29  N.  H.  35,  and  Pierce  v. 
Railroad  Co.,  51  id.  593,  which  cases  were  cited  by  a 
divided  court  in  this  State  on  another  point  {Mahoney 
y.  Railroad  Co.,  63  Me.  72);  but  notwithstanding  our 
high  opinion  of  the  learned  court  which  pronounced 
these  opinions,  we  think  the  views  herein  declared 
are  more  satisfactory.  Our  opinion  therefore  is  that 
the  plain  tiff  had  the  lawful  right,  as  brakeman  on  the 
train  of  the  P.  &  O.,  to  pass  and  repass  by  the  Bethle- 
hem station-house  of  the  defendant,  which  therefore 
owed  a  duty  to  him  to  construct  and  maintain  its 
station-house  there  in  such  a  reasonably  safe  manner 
that  its  awning  would  not  injure  him  while  in  the 
performance  of  his  duty  with  due  care;  and  that  a 
negligent  breach  of  that  duty  by  the  defendant,  hav- 
ing resulted  in  a  personal  injury  to  the  plaintiff  with- 
out fault  on  his  part,  he  is  entitled  to  maintain  this 
action  therefor,  unless  the  leasing  and  consequent  full 
possession  of  the  defendant's  road  by  the  B.  &  L.  con- 
stitutes a  defense. 

It  is  declared  to  be  the  settled  law  of  this  country 
that  one  railroad  corporation  cannot,  without  statu- 
tory authority,  divest  itself  of,  or  relieve  itself  from, 
any  duty  or  liability  imposed  by  its  charter  or  the 
general  laws  of  the  State,  by  leasing  its  roads  and  ap- 
purtenances to  another.  Railroad  Co.  v.  Winans,  17 
How.  30;  lliomas  v.  Railroad,  101  U.  S.  71,  83.  As- 
suming the  lease  of  the  defendant  road,  station-houses, 
etc.,  to  the  Burlington  &  Lamoille  to  have  been  duly 
authorized  by  the  respective  Legislatures  of  the  States 
which  granted  their  charter,  and  that  the  lessee  had, 
months  before  the  plaintiff's  Injury,  received  under 
the  lease  full  possession,  management  and  control, 
was  the  defendant  thereby  relieved  from  liability  to 
this  plaintiff  for  his  injury  ?  This  court  has  held  that 
an  authorized  lease  of  a  railroad  does  not  relieve  the 
lessor  from  the  liability  under  the  general  statute,  nor 
an  injury  caused  to  property  along  its  line  by  fire 
communicated  by  a  locomotive  of  the  lessee.  Pratt  v. 
Railroad  Co.,  42  Me.  579;  SUams  v.  Same,  46  id.  95.  In 
Massachusetts  both  lessor  and  lessee  are  held  liable  fur 
the  injury  under  a  like  statute.  IngersoU  v.  Railroad 
Co.,  8  Allen,  438;  Davis  v.  Railroad  Co.,  121  Mass.  134. 
Courts  of  the  highest  respectability  have  held,  in  well- 
considered  opinions,  that  the  duly  authorized  leasing 
of  one  railroad  to  another  does  not  absolve  the  lessor 
from  liability  to  a  passenger  for  injury  caused  by  the 
negligent  acts  of  the  lessee's  employees,  unless  the 
I  statute  authorizing  the  lease  contains  an  express  ex- 
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emptioii  to  the  lessor;  that  **frraiit9  to  corporations, 
whether  of  powers  or  exemptions,  are  to  be  strictly 
constraed,  and  their  obligations  are  to  be  striotlj  per- 
formed, whether  they  may  be  due  to  the  State  or  to 
the  individuals.'*  Singleton  v.  Railroad,  70  Ga.  464; 
8.  Cm  48  Am.  Rep.  574;  Nelson  v.  Railroad  Co.,  26  Vt. 
717;  1  Redf.  Railroads,  590. 

This  view  is  adopted  and  sustained  in  an  opinion 
reviewing  the  cases  and  authorities  by  the  court  of 
Illinois.  The  court  in  its  opinion  does  not  rest  its  de- 
cision ''  upon  the  narrow  ground  alone  of  the  lessee 
being  in  the  exercise  of  a  franchise  which  belonged  to 
the  lessor,  and  in  so  doing  is  to  be  held  as  the  servant 
of  the  lessor  corporation ;  but  in  consideration  of  the 
grant  of  its  charter,  the  corporation  undertakes  the 
performance  of  duties  and  obligations  toward  the 
public;  and  there  is  a  matter  of  public  policy  con- 
cerned that  it  should  be  relieved  from  the  perform- 
ance of  its  obligations  without  the  consent  of  the  Leg- 
islature; "  adding,  "there  is  no  express  exemption  in 
the  statute  which  authorized  the  lease."  BalaUy  v. 
Railroad  Co.,  8  N.  E.  Rep.  859.  See  also  Pierce  Rail- 
roads, 244. 

In  this  State,  where  the  defendant  bad  leased  its 
road  under  the  authority  of  a  statute  which  expressly 
provided  that  "  nothing  contained  therein  ^  *  * 
shall  exonerate  the  lessor  from  any  duties  or  liabili- 
ties imposed  upon  it  by  the  charter  or  by  the  general 
laws  of  the  State,**  a  divided  court  held  that  the  les- 
see, and  not  the  lessor,  was  liable  to  a  passenger  in- 
jured by  an  assault  and  wrongful  expulsion  from  its 
train  by  one  of  the  le88ee*s  servants.  Mdfimiey  v. 
Railroad  Co.,  63  Me.  68.  This  case  however  does  not 
meet  the  facts  in  the  case  at  bar ;  for  there  the  injury 
complained  of  resulted  solely  in  the  wrongful  acts  of 
the  servant  of  the  lessee,  who  bad  sole  control  of  the 
trains,  and  not  as  here,  from  the  wrong  of  the  lessor 
in  the  negligent  original  construction  of  its  depot. 
And  herein,  as  we  think,  lies  the  true  distinction  which 
marks  the  dividing  line  of  the  lessor's  responsibility. 
In  other  words,  an  authorized  lease,  without  any  ex- 
emption clause,  absolves  the  lessor  from  the  torts  of 
the  lessee  resulting  from  tlie  negligent  operation  and 
handling  of  its  trains,  and  the  general  management  of 
the  leased  road  over  which  the  lessor  could  have  no 
control.  But  for  an  injury  resulting  from  the  negli- 
gent omission  of  some  duty  owed  to  the  public,  such 
as  the  proper  construction  of  its  road,  station-houses, 
etc.,  the  charter  company  cannot,  in  the  absence  of 
statutory  exemption,  discharge  itself  of  legal  respon- 
sibility. Railway  Co.  v.  Curl,  28  Kans.  622;  11  Am.  & 
Eng.  R.  Cas.  458.  The  covenant  in  the  lease  to  **save 
the  lessor  harmless,**  etc.,  is  predicated  of  an  implica- 
tion of  a  primary  liability  on  the  part  of  the  lessor.  It 
is  an  obligation  which  in  nowise  a£fects  the  plaintiff, 
or  the  defendant's  liability  to  him,  but  is  simply  a 
contract  for  reimbursement  for  such  damages  as  may 
In  anywise  berecoyered  against  it  by  the  plaintiff,  and 
other  lawful  claimants,  whose  injury  results  from  its 
breach  of  duty  owed  them. 

We  are  also  of  opinion  that  the  defendant  Is  liable, 
under  the  rule  which  governs  the  responsibility  of  a 
lessor  of  demised  premises,  for  their  condition;  for  it 
is  settled  law,  that  when  the  owner  lets  premises 
which  are  in  a  condition  which  is  unsafe  for  the 
avowed  purpose  for  which  they  are  let,  or  with  a  nuis- 
ance upon  them  when  let,  and  receives  rent  therefor, 
be  is  liable— whether  in  or  out  of  possession — for  the 
injuries  which  result  from  their  state  of  security  to 
persons  lawfully  upon  them;  for  by  the  letting  for 
profit,  he  authorizes  a  continuance  of  the  condition 
they  were  in  when  he  lei  them,  and  is  therefore  guilty 
of  a  non-feasance.  Among  the  numerous  cases  sup- 
porting this  general  view  is :  Rosetrell  v.  Prior,  2  Salk. 
459,  more  fully  reported  in  12  Mod.  635,  639,  where  the 


defendant  erected  a  house,  thereby  obstructing  the 
plaintifiTs  ancient  lights,  and  demised  it  to  another; 
and  the  court  held  the  "  action  well  brought,  ♦  ♦  * 
for  before  his  assignment  over,  he  was  liable  for  all 
consequential  damages,  and  it  shall  not  be  in  hU 
power  to  discharge  himself  by  granting  over.*'  See 
also  Rex  v.  Pedley,  1  Adol.  A  E.  822;  Staple  v.  Spring, 
10  Mass.  72;  Fish  v.  Dodge,  4  Denio,  311:  Hotwe  v. 
Metca^,  27  Conn.  631;  Todd  v.  Flight,  9C.  B.  (N.  8.) 
377.  In  the  last  case.  Earle,  C  J.,  after  reviewing  i2ea; 
V.  Pedley  Mid  RoseweU  v.  Prior,  said:  ** These  cases 
are  authorities  for  saying  that  if  the  wrong  causinfc 
the  damage  arise  from  the  non-feasance  or  the  mis- 
feasance of  the  lessor,  the  party  suffering  damage 
from  the  wrong  may  sue  him.  And  we  are  of  opinion 
that  the  principle,  so  contended  for  on  behalf  of  the 
plaintiff,  is  the  law.  and  that  it  reconciles  the  oases." 
Also  Nelson  v.  Brewery  Co.,  2(.\  P.  Div.  311;  Owing* 
V.  Jones,  9  Md.  106;  Ganby  v.  J^ibber,  5  Best  &  8.  78; 
on  error,  id.  486.  See  opinion,  same  case,  9  Best  Sl  S. 
15;  SiraUonv.  Staples,  59  Me.  94.  This  principle  is 
recognized  in  Campbell  v.  Sugar  Co.,  62  Me.  552,  and 
in  3lcCort/iy  V.  Banfc,  74  id.  315,  825:  8.  C,  42  Am. 
Rep.  591;  Burbarik  v.  Machine  Co.,  75  Me.  373;  AUen 
V.  Smith,  76  id.  335,  341.  See  also  Qodley  v.  Hagerty, 
20  Penn.  St.  387,  affirmed  In  Carson  v.  Qodley,  26  id. 
Ill,  where  buildings  were  let  to  the  government  as 
bonded  warehouses,  and  being  defectively  built,  and 
of  insufficient  strength,  they  fell  by  reason  of  storage 
of  heavy  merchandise.  So  in  Maryland,  in  Albert  v. 
State,  7  Atl.  Rep.  697,  the  Court  of  Appeals  approved 
the  Instruction :  "If  the  jury  found  that  defendant 
was  the  owner  of  the  wharf,  and  rented  it  to  the  ten- 
ant, and  that  at  the  time  of  the  renting  the  wharf  was 
unsafe,  and  the  defendant  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  known,  of  its  un- 
safe condition,  and  the  accident  happened  in  conse- 
quence of  such  condition,  then  the  plaintiff  was  enti- 
tled to  recover."  So  in  Swords  v.  Edgar,  69  N.  Y.  28; 
S.  C,  17  Am.  Rep.  295,  the  court,  after  an  elaborate 
review  of  the  cases,  held  that  the  lessor  of  a  pier,  in 
the  possession  of  their  lessee,  from  whom  they  re- 
ceived rent  for  it,  were  liable  for  an  injury  received  by 
a  longshoreman  engaged  in  discharging  a  cargo 
thereon,  the  cause  of  the  injury  being  a  dangerous  de- 
fect, which  existed  at  the  time  of  the  demise.  In  a 
very  recent  case  in  Rhode  Island,  of  like  facts,  the 
court  held  both  lessor  and  lessee  jointly  liable.  Joyce 
V.  Martin,  10  AX\.  Rep.  620.  See  also  the  recent  case  of 
JRanfcin  V.  Inflrifersm,  47  N.  J.  L.  18;  8.  C,  54  Am. 
Rep.  109;  also  a  Massachusetts  case,  Dalay  v.  Sanagc, 
145  Muss.  38. 

We  are  aware  that  there  are  a  few  oases  which  hold, 
that  even  if  premises  are  dangerous  when  demised,  the 
lessor  is  not  liable  to  one  injured  thereby  if  the  tenant 
in  the  lease  covenanted  to  keep  them  in  repair.  PrtUy 
V.  Bickmore,  L.  R.,  8  C.  P.  401.  And  the  same  princi- 
ple was  subsequently  affirmed  in  a  case  of  very  simi- 
lar facts.  Gxxyinnea  v.  Earner,  L.  R.,  10  C.  P.  658,  See 
also  Leonard  v.  Storer,  115  Mass.  86;  8.  C,  16  Am. Rep. 
76,  where  the  lessee  covenanted  to  '*  make  all  needfnl 
and  proper  repairs,  both  internal  and  external.*'  The 
language  of  the  court,  when  taken  in  connection  with 
the  facts,  is  explainable  in  consonance  with  the  early 
English  cases  before  cited.  See  also  the  didum  in  the 
recent  case  in  Massachusetts,  already  cited,  of  Dalay  v. 
Savage.  But  this  principle  has  been  able  reviewed  in 
the  strong  opinion  of  Folger,  J.,  in  Swords  v.  Edgar, 
supra.  This  condition  declines  to  accept  the  dootrine 
of  the  above  cases,  for  the  reason  that  they  *'  ignored 
the  rule  announced  in  RoseweU  v.  Prior,  supra,  and 
followed  and  established  in  many  cases.**  Folger,  J., 
speaking  for  the  whole  court  upon  this  question,  said : 
"The  person  injuriously  affected  by  the  ruinous  state 
of  the  premises  demised  has  no  right  nor  privity  in  the 
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oovenaut.  He  ia  not  giveo  thereby  a  right  of  action 
against  the  lessee,  greater  nor  more  sure  than  he  had 
before.  He  has  the  right  without  the  covenant.  The 
ooTenant  is  a  means  bj  which  the  lessor  may  reim- 
burse himself  for  any  damages  in  which  he  is  cast  by 
reason  of  his  liability.  But  it  Is  an  act  and  obligation 
between  himself  and  another,  which  does  not  remove 
uor  suspend  that  liability.  It  is  not  so  that  a  person, 
on  whom  there  rests  a  duty  to  others,  may  by  an 
agreement  between  himself  and  third  person,  relieve 
himself  from  the  fulfillment  of  his  duty.  Surely  an 
ineffectual  attempt  to  fulfill  would  not;  as  if  in  this 
case  Insufficient  repair  of  the  pier  had  been  made  by  a 
builder,  who  had  contracted  ^ith  the  lessor  to  do  all 
that  was  needful  to  make  the  pier  secure  for  all  com- 
ers. A  covenant  taken  from  a  lessor  to  keep  in  order 
and  repair  Is  no  more  effectual  than  a  contract  with  a 
builder  to  the  same  end.  Both  may  afford  an  indem- 
nity to  the  lessor,  but  neither  can  shield  him  from  re- 
sponsibility." 

The  New  Jersey  case  of  Rankin  v.  Ingto&'serit  tuprct, 
sustains  the  same  view.  And  we  adopt  the  doctrine 
of  the  case  from  which  we  have  so  largely  quoted  as 
sound  on  legal  principles  and  public  policy.  And  even 
if  a  lessee's  covenant  would,  when  broad  enough  in 
its  terms,  operate  as  a  relief  of  the  lessor's  liability, 
the  covenant  here  would  not  affect  the  case  in  hand, 
for  it  is  restricted  and  limited  to  *'  maintaining,  pre- 
serving and  keeping  the  station-houses  In  as  good  or- 
der and  repair  as  the  same  now  are,  so  that  there  shall 
be  no  depreciation  in  the  general  condition  thereof  at 
any  time  during  the  term." 

The  testimony  as  to  the  proximity  of  the  awnings  of 
the  other  stations  had  a  legitimate  bearing  on  the 
question  of  the  exercise  of  care  on  the  part  of  the 
plaintiff;  and  the  defendant  pursued  the  same  line  of 
inquiry,  not  only  on  cross-examination,  but  in  the  di- 
rect examination  of  Its  own  witnesses,  Stowell  and 
Winters.  We  think  also  that  Sawyer's  testimony  was 
legitimate. 

Motion  and  exceptions  overruled. 

Peters,  C  J.,  Walton,  Libbey,  Foster  and  Haskell, 
JJ.,  concurred. 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Arbitration  and  award  —  exbcutory  aorbe- 
MXNT  TO  SUBMIT  —  BAR  TO  ACTION.— By  the  torms  of 
a  contract  it  was  agreed  that  a  fair  compensation 
should  be  paid  for  any  damage  that  might  accrue  by 
the  breaking,  bursting  or  leaking  of  certain  water- 
pipes,  or  from  any  other  cause,  and  that  such  damages 
should,  unless  the  parties  ;oould  agree  upon  the 
amount,  '*  be  appraised  and  fixed  by  two  disinterested 
persons — one  to  be  selected  by  each  party — and  In  case 
they  could  not  agree,  by  an  umpire  to  be  selected  by 
them ;  and  the  award  of  two  of  the  three  thus  selected 
to  be  final  and  conclusive."  If  eld,  that  such  agree- 
ment was  merely  collateral  to  the  stipulated  right  of 
compensation  and  did  not  make  an  award  of  arbitra- 
tors a  condition  precedent  to  the  right  of  recovery. 
April  10. 1888.  Setoard  v.  City  of  Rochester,  Opinion 
by  Finch,  J. 

IMPEACHMENT    OF    AWARD— MISCONDUCT  OF 

UMPIRE— EVIDENCE— INADEQUATE  AWARD.— (1)  In  an 

action  to  set  aside  an  award  on  the  ground  of  miscon- 
duct of  the  umpire  selected  to  determine  the  value  of 
a  certain  lot,  evidence  as  to  the  value  of  the  lot  and 
the  character  and  competency  of  plaintiff's  witnesses 
who  testified  as  to  the  value  is  inadmissible.  (2)  It  ap- 
peared that  two  witnesses  for  plaintiff  had  appeared 
before  the  umpire  and  respectively  fixed  the  value  of 
the  lot  at  $45,000  and  $50,000.  Two  witnesses  for  de- 
fendant estimated  the  value  at  $20,000.  Held,  that  the 


umpire's  finding  of  $25,000  as  the  value  did  not  show 
such  misconduct  on  his  part  as  would  avoid  the  find- 
ing. April  10,  1888.  Hoffman  v.  DeUraff.  Opinion 
by  Earl,  J 

Easement — creation  —  ovERiiAPPiNO  building. 
—The  owner  of  certain  premises  had  erected  a  build- 
ing on  the  easterly  part  of  the  same,  and  afterward 
conveyed  that  part  to  defendant's  grantor  by  a  deed 
describing  the  land  by  metes  and  bounds,  with  no 
mention  of  buildings.  Plaintlflis  having  acquired  title 
to  the  western  part,  had  a  survey  made,  which  showed 
that  a  portion  of  said  building  stood  upon  the  land 
conveyed  to  them.  Held^  there  being  no  reservations 
in  his  deed,  and  the  fact  of  the  overlap  not  being 
patent,  that  defendant  has  no  easement  in  plaintiffs' 
land  and  no  rlght>o  that  part  of  the  building  stand- 
ing thereon.  Where  the  easement  or  servitude  is  not 
contained  in  the  grant,  the  sign  of  the  servitude 
should  be  apparent,  or  as  It  was  expressed  in  some  of 
the  authorities,  and  quoted  with  approval  by  Judge 
Rapallo  in  Butterworth  v.  Crawford.  46  N.  T.  349,  the 
marks  of  the  burden  should  be  open  and  visible.  In 
the  same  case  that  learned  judge  said,  with  reference 
to  the  rule  of  law  creating  an  easement  on  the  sever- 
ance of  two  tenements:  "Unless  the  servitude  be 
open  and  visible,  or  at  least  unless  there  be  some  ap- 
parent mark  or  sign  which  would  indicate  its  exist- 
ence to  one  reasonably  familiar  with  the  subject  on 
an  inspection  of  the  premises,  the  rule  has  no  applica- 
tion." Such  was  not  the  state  of  facts  here.  It  does 
not  appear  that  it  was  known  to  any  one  that  the 
buildings  extended  beyond  the  line  of  the  defendant's 
lot,  and  no  ordinary  or  usual  inspection  or  examina- 
tion or  any  thing  short  of  a  survey  would  probably 
have  revealed  that  fact.  It  was  undoubtedly  the  re- 
sult of  Inadvertence  in  the  erection  of  the  building 
and  of  the  fence.  It  is  Impossible  therefore  to  say  that 
there  was  here  any  apparent  sign  or  mark  of  a  servi- 
tude In  or  of  a  burden  upon  the  premises  now  owned 
by  the  plaintiff.  That  the  brick  wall  of  the  house 
standing  on  defendant's  lot  should  have  furnished  the 
indication  of  the  existence  of  a  servitude  in  or  a 
charge  upon  the  premises  now  owned  by  the  plaintiffs, 
as  is  intimated  in  the  General  Term  opinion.  Involves 
the  idea  of  a  consciousness  of  the  fact,  upon  inspec- 
tion, that  a  side  wall  of  a  building,  not  being  a  party- 
wall  (as  was  the  case  In  Rogers  v.  Siushelmer,  50  N.  T. 
646),  was  built  over  the  boundary  line  of  the  lot  which 
was  about  to  be  conveyed.  I  think  that  is  an  unten- 
able view  of  the  situation  of  the  parties  when  the 
premises  now  owned  by  defendant  were  transferred, 
and  that  what  the  rule  requires  Is  that  the  fact  that 
the  premises  retained  by  the  grantor  are  a  servient 
tenement  charged  with  an  easement  should  be  patent 
as  a  feature  of  the  land  which  directs  the  attention  to 
its  existence  upon  snoh  examination  as  would  be  or- 
dinarily given.  The  case  of  Griffiths  v.  Morrison,  106 
N.  T.  165,  recently  decided  by  this  court,  was  an  ac- 
tion of  ejectment.  The  description  in  the  deed  to  de- 
fendant's grantor  was  by  metes  and  bounds,  and  did 
not  embrace  a  strip  of  land  which  was  within  the  area 
of  the  adjoining  lot;  but  the  defendant  claimed  the 
right,  in  the  nature  of  an  easement,  to  retain  posses- 
sion of  the  strip,  because  the  house  was  built  and  ex- 
tended over  the  strip  in  question  by  the  person  who 
was  the  owner  of  both  lots.  In  that  case  plaintiff  bad 
conveyed  to  the  defendant's  gprantor,  and  his  deed 
conveyed  the  buildings  on  the  land,  together  with  the 
tenements,  hereditaments  and  appurtenances  thereto 
belonging  —  language  wanting  in  the  description 
of  the  deed  In  the  present  case.  Judge  Peck- 
ham,  delivering  the  opinion  of  the  court,  which 
was  concurred  In  by  all  the  members,  held  that  the 
defendant  did  not  have  the  right  to  retain  possession 
of  the  strip,  and  confined  the  defendant's  use  of  the 
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buUdluR:8  Btaiiding  on  his  premiaeB  to  the  limits  of  the 
land  actually  conveyed  by  the  deed.  He  held  that  the 
lans^uage  of  the  deed  conveyed  only  that  part  of  the 
building  whlc'a  was  on  the  land  described,  and  that  no 
right  exists  upon  or  In  relation  to  the  land  not  con- 
veyed, and  which  belonged  to  the  plaintlif ;  tliat  the 
estate  granted  was  a  lot  of  land  of  the  dimensions 
given  in  the  deed  and  such  building  as  was  on  that 
lot;  and  that  the  estate  did  not  extend  to  any  portion 
of  the  building  wnlch  was  outside  of  and  beyond  such 
lot.  We  think  that  to  the  extent  the  building  In  this 
case  stands  upon  the  plalntlfPd'  land  It  deprives  him  of 
Its  possession.  As  It  was  said  In  Qriffiths  v.  Morrison, 
the  character  of  the  easement  claimed  by  the  defend- 
ant In  effect  does  not  differ  from  the  claim  of  the  fee 
to  the  strip  In  question.  The  controversy  here  is 
trivial,  when  the  amount  of  land  claimed  is  con- 
sidered, but  Important  principles  seem  Involved  which 
call  for  an  expression  of  our  views.  Our  conclusion  is 
that  as  the  servitude  or  easement  claimed  by  the  de- 
fendant is  not  found  in  the  grant,  and  was  not.  In  the 
nature  of  the  case,  apparent,  and  there  was  no  neoes- 
itity  for  its  existence,  the  defendant's  claim  must 
fail.  April  24, 1888.  Reinen  v.  Young.  Opinion  by 
Gray,  J. 

FRAUDUIiENT  CON VBYA NOB— WHAT  CONSTITUTES 
—  SUBSEQUENT  CREDITOBS  —  EXCEPTIONS  —  GENERAL 
AND  SPEGIEIO  —  APPEAL  —  REVIEW  —  LAW  AND  FACTS. 

—(1)  A  woman  free  from  debts  and  owning  personal 
property  to  a  large  amount  was  about  to  marry,  and 
the  marriage  being  considered  hazardous,  conveyed 
her  farm,  where  she  was  to  live  with  her  husband,  to 
her  parents  by  deed  placed  Immediately  on  record. 
Four  years  afterward  she  fraudulently  raised  money 
by  mortgage  on  the  land.  Held^  that  there  was  no 
evidence  to  support  a  finding  that  the  deed  was  made 
in  fraud  of  creditors.  (2)  An  exception  as  follows: 
*' Defendant  excepts  to  all  that  part  of  finding  number 
eleven  which  finds  that  the  deed  therein  mentioned 
«  »  ♦  was  without  any  real  consideration,  and 
that  the  same  was  never  delivered  ♦  ♦  ♦  and  that 
the  said  E.  never  delivered  or  authorized  to  be  de- 
livered the  said  deed  to  any  person  for  said  grantees 
therein  named,'*  is  substantially  an  exception  to  each 
one  of  the  findings,  and  not  merely  a  general  excep- 
tion to  the  whole.  (8)  Where  the  delivery  of  a  deed 
is  charged  in  the  complaint,  admitted  In  the  answer, 
and  assumed  on  the  trial,  a  finding  that  there  was  no 
delivery  is  error,  which  can  be  reviewed  on  appeal  as 
a  matter  of  law,  and  which  is  ground  for  a  new  trial. 
April  24, 1888.  Todd  v.  ^elsofi.  Opinion  by  Peokham, 
J.,  Earl  and  Gray,  JJ.,  dissenting. 

Municipal  corporations— defective  streets- 
independent  CONTRACTOR  — PROVINCE  OF  JURY — 
CONTRIBUTORY  NBOLIGENCB  —  EVIDENCE  —  TRIAL  — 
RECEPTION  OF  BVIDENCE- DAMAGES  — PERSONAL  IN- 
JURIES—EVIDENCE.— (1)  A  city  Is  liable  for  a  defect 
In  a  street  crossing  caused  by  excavations  made  by  a 
contractor,  when  the  street  has  been  opened  to  the 
public,  and  the  defect  has  existed  so  long  that  the  au- 
thorities, by  the  exercise  of  reasonable  care,  might 
have  known  of  it.  2  Dill.  Mun.  Corp.,  U  791-798, 1088; 
Storrs  V.  City  of  Utica,  17  N.  Y.  101;  Brusso  v.  City  of 
Buffalo,  00  Id.  679;  Kunz  v.  City  of  Troy,  104  id.  844, 
349.  (2)  Where  there  Is  evidence  tending  to  prove 
negligence  on  the  part  of  a  city  as  to  a  defect  which 
caused  plain tiflTs  injury,  and  no  proof  that  plaintiff 
contributed  to  the  injury,  the  question  of  the  liability 
of  the  city  should  be  left  to  a  jury,  and  their  verdict  Is 
conclusive.  (S)  Travellers  are  not  required  to  use 
greater  care  and  caution  than  before  in  crossing  a 
street  opened  to  the  public  soon  after  excavations 
have  been  made  therein,  unless  there  Is  something  to 
apprise  them  of  danger.    (4)  It  is  proper  to  ask  mem- 


bers of  a  city  council,  on  whom  the  charter  Impoeas 
the  duty  of  keeping  its  streets  in  order,  as  to  the 
amount  of  attention  they  have  given  this  da^.  (5) 
One  upon  whom  the  city  charter  Imposes  the  duty  of 
superintending  all  work  upon  its  streets  cannot  teetlfy 
that  such  work  was  under  the  supervision  of  another. 
(6)  The  effect  of  an  improper  answer  to  a  question  not 
objected  to  should  be  removed  by  motion  to  strike 
out  or  by  request  for  instructions  to  jury  to  disregmrd 
it.  (7)  It  is  competent  to  prove  the  present  physical 
condition  of  the  injured  plalntllT  and  hear  the  opin- 
ions of  competent  physicians  as  to  whether  such  con- 
dition could  have  resulted  from  the  injury*  In  Ehr- 
gott  V.  Mayor,  96  N.  Y.  264,  the  plaintlif  was  permit- 
ted to  give,  under  objection,  the  evidence  of  phjrsl- 
clans  as  to  what  was  the  cause  of  his  present  ooudi- 
tion  and  other  evidence  tending  to  show  that  bis 
diseases  were  the  results  of  the  strain  and  shook 
caused  by  being  dragged  over  a  dash-board  as  the  re- 
sult of  an  accident  to  his  wagon  caused  by  a  ditch  in 
the  street.  The  judge  in  his  charge  left  it  to  the  Jarj 
to  determine  whether  the  injuries  which  plaintiff 
complained  of  were  the  proximate,  direct  result  of  the 
accident,  and  charged  them  that  whether  his  injuries 
resulted  from  the  strain  experienced  in  1>eing  paUad 
over  the  dash-board  or  from  the  exposure  after  the 
accident,  the  defendant  is  still  responsible  for  the  in- 
juries from  which  the  plaintifP  is  now  suffering.  This 
was  held  not  to  be  error.  Judge  Eari  said :  "A  oity 
may  leave  a  street  out  of  repair,  and  no  one  can  an- 
ticipate the  possible  accidents  which  may  happen  or 
the  Injuries  which  may  be  caused.  *  *  *  Even  for 
weeks  and  months  after  the  accident  the  most  expert 
physicians  could  not  tell  the  extent  of  the  Injuries.'* 
And  that  learned  judge  stated  the  rule  as  follows: 
'*  That  a  wrong-doer  is  responsible  for  the  natural  and 
proximate  consequences  of  his  misconduct,  and  what 
are  such  consequences  must  generally  be  left  for  the 
determination  of  the  jury."  We  think  that  for  the 
proper  application  of  that  rule,  it  is  perfectly  compe- 
tent to  furnish  the  jury  with  evidence  of  the  present 
physical  condition  and  bodily  sufferings  and  of  the 
opinions  of  competent  physicians  as  to  whether  snob 
could  have  resulted  from  the  accident,  and  as  to  their 
permanence.  The  rule  established  by  the  cases  of 
Strohm  v.  Railroad  Co.,  96  N.  Y.  806,  and  of  Tozer  t. 
Railroad  Co.,  105  Id.  617,  referred  to  by  counsel,  simply 
precludes  the  giving  of  evidence  of  future  conse- 
quences which  are  contingent,  speculative  and  merely 
possible,  as  the  basis  of  ascertaining  damages.  Those 
authorities  In  nowise  conflict  with  the  rule  allowing 
evidence  of  physicians  as  to  a  plaintiffs  present  oon- 
dltlon  of  bodily  suffering  or  injuries,  of  their  perma- 
nence, and  as  to  their  cause.  We  conceive  such  to  be 
the  best  mode  and  manner  of  furnishing  information 
for  the  guidance  of  the  jury  in  awarding  damages.  It 
is  for  the  jury  to  say,  upon  the  evidence,  whether 
they  believed  the  plaintlfTs  then  condition  to  be  the 
direct  and  proximate  result  of  her  accident,  for  which 
the  defendant  should  be  made  answerable  In  dam- 
ages, if  caused  by  Its  misconduct,  and  not  oontrlbuted 
to  by  any  default  of  plaintiff  In  the  exercise  of  ordi- 
nary care  and  prudence.  April  10, 1888.  Turner  v. 
CUv  of  Newburgh,    Opinion  by  Gray,  J. 

Paetnership—  suRyrvoE  —  power  to  asuon 
WITH  PREFERENCES. — A  Surviving  insolvent  partner 
of  an  insolvent  firm  may  make  a  general  assignment 
containing  preferences.  In  Egberts  v.  Wood,  8  Paige, 
617,  the  chancellor  held  that  ''the  legal  InUrest  in  all 
the  assigned  property  was  in  the  surviving  partners, 
and  at  law  they  alone  were  chargeable  with  all  the 
debts  of  the  firm.  They  had  therefore  the  right,  with- 
out the  consent  or  concurrence  of  the  representatives 
of  the  deceased  partners,  to  appropriate  this  property 
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for  tbe  pajmeiit  of  the  debts  of  the  firm  in  saoh  mau- 
ueraud  by  gWiiiK  Buoh  prefereuoes  as  they  might 
thiuk  proper.  Tbe  decedent  has  uo  iuterest  iu  tbe 
qaestlon  as  to  what  debts  shall  be  paid  first,  in  ease 
the  partnership  effects  are  insufficient  to  pay  the 
debts.*'  In  Hutchinson  y.  Smith,  7  Paige»  28,  it  was 
held  that  a  general  assignment  by  a  surTlying  partner 
for  the  payment  of  firm  debts,  making  preferences, 
preyious  to  the  Revised  Statutes  regulating  the  dis- 
tribution of  the  estates  pf  deceased  persons,  if  made 
with  the  assent  of  the  representatives  of  the  deceased 
partners,  was  valid  and  could  not  be  successfully  as- 
■alled  by  the  firm  creditors.  As  wo  have  before  seen, 
if  the  firm  is  insolvent,  neither  the  assent  of  the  rep- 
resentatives nor  the  statutes  regulating  the  distribn- 
tlou  of  a  deceased  person's  estate  can  legally  affect  the 
power  of  a  survivor  to  make  such  assignment.  In 
lioeschigk  v.  Hatfield,  5  Robt.  (N.  Y.)  28,  it  was  held 
that  a  surviving  partner  could  transfer  the  whole 
assets  of  the  firm  to  a  firm  creditor,  In  payment  of  his 
debt,  without  the  assent  of  the  representatives  of  the 
deceased  partner,  provided  it  was  done  in  good  faith, 
and  that  such  transfer  could  not,  in  the  absence  of 
fraud,  be  disturbed  by  other  creditors  of  the  firm. 
This  decision  was  affirmed  by  the  commission  of  ap- 
peals In  61  N.  T.  660,  and  that  decision  was  followed 
by  this  court  In  Cushman  v.  Addison,  62  N.  Y.  628. 
In  Haynes  v.  Brooks,  42  Hun,  628,  the  General  Term 
of  tbe  first  department  held  that  an  assignment  iu 
trust  of  the  firm  property,  for  the  l>enefit  of  firm 
oredltors,  by  the  survivor,  making  preferences,  was  a 
valid  disposition  of  such  property,  although  the  repre- 
seotatlves  of  the  deceased  partner  did  not  assent  to 
the  assignment.  This  decision  very  much  impaired. 
If  It  did  not  overthrow,  the  previous  decision  of  the 
same  court  In  Nelson  v.  Tenney,  86  Hun,  827.  We  may 
also  refer  to  the  case  of  Beste  v.  Burger,  17  Abb.  N* 
C  162,  as  supporting  the  general  principles  above  laid 
down.  A  quite  conclusive  authority  upon  the  ques- 
tion discussed  Is  found  In  Emerson  v.  Seuter,  118  U. 
8.  3.  It  Is  there  held  that  a  sole  surviving  partner 
who  is  himself  insolvent  may  make  a  general  assign- 
ment of  all  the  firm's  assets  for  the  benefit  of  all  joint 
creditors,  with  preferences  to  some  of  them,  and  that 
the  representatives  of  a  deceased  partner  have  uo 
right  to  Interfere  or  prevent  such  a  disposition  of  the 
firm  property.  We  quite  approve  of  the  reasoning  of 
the  learned  justice  who  wrote  iu  that  case,  and  con- 
sider It  conclusive  upon  the  questions  Involved  here. 
April  24, 1888.  Williams  v.  Whedon.  Opinion  by  Bu- 
ger,  C.  J.    [See  49  Am.  Rep.  847.    Ed.] 

STATUTB      of     limitation  —  NVOLIOBNCB  —  PKB- 

80NALINJUBT  TO  PA88BKOSB.— Under  the  Code  of 
civil  Procedure  of  New  York,  f  882,  subd.  8,  provid- 
ing that  actions  for  personal  Injury  resulting  from 
negligence  shall  be  brought  within  tliree  years,  an  in- 
jury received  by  a  passenger  while  passing  along  an 
outside  platform  of  a  street-car,  by  command  of  the 
conductor,  is  the  result  of  negligence,  and  this  and 
not  the  contract  of  carriage,  is  the  ground  of  an  ac- 
tion, and  it  must  therefore  l>e  brought  within  three 
years.  If  there  Is  any  defect  In  the  vehicle  by  which 
passengers  are  carried,  and  an  Injury  occurs  thereby, 
they  are  liable,  if  at  all,  on  the  sole  ground  of  negli- 
gence. The  form  of  the  action,  whether  ex  oontrctdUt 
as  claimed  to  be  the  case  here  by  appellant's  counsel, 
or  ex  delicto,  does  not  affect  the  case  under  this  stat- 
ute. CaiToll  V.  Railroad  Co.,  68  N.  Y.  126,  134.  April 
17, 1888.  Webber  v.  Berkkner  A  M,  8U  R.  Co.  Opinion 
by  Gray,  J. 

WaTSR  and  WATBR-COUB8K8— SUBFACB-WATBR  — 
OONGBNTRATION  —  INORSABBD  YBLOOITT  —  IfATK- 
BIAI*  INJURY— A  PP«AIi—B«VIBW  —  QUESTIONS  OF 
FACT  —  JUDGMBNT  —  RES  ADJUDIOATA—  INTBRI«OCU- 
TOBT     OSDKB  —  BQUITT  —  DSORUB  —  MSASURS     OF 


RRLIBF  —  KVIDBNCS  ^  TRIAL  —  RKOKFTION    OF    EVI- 

DENGB— HARMiiBSS  SRBOR.— (1)  One  who,  lu  the  or- 
dinary course  of  husbandry,  causes  surface-water  to 
flow  upon  the  land  of  an  adjoining  owner  with  slightly 
increased  velocity,  without  materially  Increasing  the 
volume  or  diverting  the  flow  from  its  natural  course, 
or  causing  material  Injury  to  the  adjoining  owner, 
commits  no  wrong.  (2)  Where  tbe  General  Term  has 
adopted  a  referee's  finding  of  facts,  but  reversed  the 
judgment  based  on  his  conclusions  of  law,  unless  It 
appear  that  such  reversal  was  on  questions  of  fact,  the 
Court  of  Appeals  can  only  consider  the  law  of  the  case. 
(8)  An  order  continuing  a  preliminary  InjuiiOtlon, 
made  pending  the  action,  Is  not  an  adjudication  estab- 
lishing a  right  of  action.  (4)  Equity  grants  such  re- 
lief only  as  the  nature  of  the  case,  and  the  facts  as  they 
exist,  not  at  the  beginning,  but  at  the  close,  of  the 
litigation,  demand.  (5)  When  one's  evidence  Is  not 
objected  to  as  outside  the  pleadings,  he  is  entitled  to 
the  benefit  of  any  cause  of  action  established  by  the 
evidence.  (6)  In  a  trial  before  a  referee,  where  plain- 
tiff has  Introduced  the  opinions  of  witnesses,  based  on 
their  own  observation  and  the  evidence  of  other  wit- 
nesses, defendant  may  properly  be  allowed  similar 
testimony.  (7)  When  an  improper  question  Is  allowed 
and  exception  taken,  but  the  answer  thereto  is  not  re* 
sponsive,  the  allowance  of  such  question  Is  not  a  ma- 
terial error.  April  10,  1888.  Peck  v.  QoodberletL 
Opinion  by  Danf  orth,  J. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

Rbpubvin  —  ACTION  ON  BOND— DAM  AGES.— A  judg- 
ment for  defendant  and  an  assessment  of  damages  for 
the  wrongful  taking,  under  the  Maine  statute  provid- 
ing that  In  a  replevin  octlon,  if  it  appears  that  defend- 
ant is  entitled  to  a  return  of  the  goods,  he  shall  have 
judgment  for  their  return,  with  damages  for  the  tak- 
ing, does  not  prevent  the  defendant  from  recovering 
for  a  depreciation  in  the  value  of  the  property  taken 
between  the  taking  and  the  judgment  in  replevin  in 
an  action  against  the  principal  and  sureties  on  tbe  re- 
plevin bond,  damages  for  such  depreciation  not  hav- 
ing been  assessed  in  the  judgment  la  replevin.  The 
principal  argument  on  the  part  of  the  defendants  in 
the  present  suit  Is  that  in  the  statute  of  Maine,  which 
provides  that  in  a  replevin  suit,  **  If  It  appears  that  the 
defendant  Is  entitled  to  a  return  of  the  goods,  he  shall 
have  judgment  and  a  writ  of  return  accordingly,  with 
damages  for  the  taking  and  costs,"  the  words  **  dam- 
ages for  the  taking  **  mean  all  damages  resulting  from 
the  taking  and  detention  of  the  goods:  that  If  the  de- 
fendant iu  replevin  recovers  judgment  for  a  return  of 
the  fi^oods  replevied,  he  may  at  his  election  have  the 
damages  which  he  has  sustained  by  reason  of  the  tak- 
ing aud  detention  of  them  to  the  time  of  such  judg- 
ment assessed  in  the  replevin  suit,  or  he  may  recover 
those  damages  In  a  suit  on  the  bond,  but  cannot  have 
both ;  that  If  be  elects,  as  he  did  in  the  present  case, 
to  have  his  damages  assessed  In  the  replevin  suit,  he 
cannot  lu  a  subsequent  suit  on  the  bond, founded  on  a 
failure  to  return  the  goods,  recover  any  damages 
which  accrued  prior  to  the  judgment  iu  the  replevin 
suit;  and  therefore  cannot  recover  for  any  deprecia- 
tion in  the  value  of  the  goods  which  occurred  between 
the  time  of  the  taking  and  the  date  of  the  judgment 
of  return ;  that  any  damages  collectible  for  such  de- 
preciation must,  if  the  defendant  makes  the  election 
referred  to,  be  assessed  In  the  replevin  suit  as  an  Item 
of  damages  resulting  from  the  detention  of  the  goods ; 
and  that  as  the  plaintiff  in  this  suit  failed  to  have  such 
damages  assessed  In  tbe  replevin  suit,  he  cannot  re- 
cover them  in  the  present  suit.  This  point  seems  to 
OB  at  best  to  be  altogether  tecbnleal  and  noi  to  be 
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founded  on  aiij  sound  principle.  April  2, 1888.  Wash' 
iiigf/yf\  Ice  Co.  v.  Webatei'.  Opinlou  by  Blatchford,  J. 
Executors  and  administrators  —  mortoage — 
rkleasd  — power  of  legal  owner  of  debt.— a. 
and  B.  jointly  loaned  $5,000.  taking  as  security  a  morb** 
fiCage  to  A.  alone.  A.  died  and  appointed  B.  his  execu- 
tor, but  the  latter  failed  to  qualify  as  such.  For  a 
valid  consideration  he  executed  the  following  release: 
**  I  hereby  release  from  any  and  all  lien  by  reason  of 
this  mortgage  the  following ''  (describing  the  premi- 
ses). ''  Witness  my  hand  and  seal  as  such  executor.'* 
Held,  that  although  the  legal  title  to  the  bond  and 
mortgage  was  in  B.  as  executor,  and  he  having  failed 
to  qualify,  his  act  in  that  capacity  was  void,  yet  the 
legal  title  to  the  debt  was  in  him  as  surviving  joint 
creditor,  with  authority  to  control  its  collection,  and 
therefore  the  release  was  valid  as  being  made  by  him 
as  such  creditor;  and  this  notwithstanding  the  use  of 
the  words  **  as  executor."  Upon  the  death  of  John 
H.  Barnett,  the  debt  of  Freeman  was  due  to  Abraham 
6.  Barnett  personally  ns  surviving  creditor,  with  au- 
thority as  such  to  sue  for  and  recover  it,  although  he 
would  of  course  be  bound  to  account  to  John  H  Bar- 
nett's  representatives  for  half  of  any  thing  that  he 
might  recover;  and  Rudlsill's  bond  and  mortgage  con- 
tinued to  stand  as  security  for  that  debt,  and  although 
the  legal  title  In  this  bond  and  mortgage  vested  in 
Abraham  G.  Barnett  as  executor,  yet  the  equitable  in- 
terest in  them  belonged  half  to  him  as  executor  and 
half  to  him  personally.  If  he  had  received  from  the 
mortgagor  payment  of  the  sum  secured  by  the  mort- 
gage, whether  as  executor  or  as  surviving  creditor,  in 
either  case  he  would  hold  half  of  that  sum  to  his  own 
use  and  half  as  executor.  So  a  valid  release  of  the 
whole  or  part  of  the  land  mortgaged,  made  by  him, 
whether  as  an  executor  or  as  an  individual,  would  bar 
him  both  in  his  official  and  in  his  private  capacity; 
and  any  substituted  security  received  by  him  as  a  con- 
sideration for  the  release  would  ultimately  inure  to 
the  benefit  of  the  same  persons ;  that  is  to  say,  one 
half  to  his  own  benefit  and  the  other  half  to  the  bene- 
fit of  those  entitled  under  the  will.  In  short,  neither 
the  parties  to  whom  nor  the  amount  in  which  he 
would  be  liable  to  account  for  any  thing  received 
upon  apayment  or  release  would  be  affected  by  the 
capacity  in  which  he  assumed  to  act.  If  he  had  never 
been  named  as  executor,  a  release  of  the  debt  by  him, 
being  surviving  creditor,  would  have  been  valid  at 
law,  and  his  release  of  the  mortgage,  which  was  secu- 
rity for  that  debt,  would  have  been  good  in  equity. 
There  is  no  reason  therefore  which  can  influence  a 
court  of  equity  why  he  might  not  as  surviving  creditor 
release  part  of  the  mortgaged  land  from  the  mortgage. 
The  two  characters  of  executor  and  of  surviving 
creditor  being  united  in  the  person  of  Abraham  G. 
Barnett,  the  court,  if  he  had  executed  the  release  in 
his  own  name  merely,  without  describing  himself  as 
acting  in  cither  capacity,  would  presume  that  he  acted 
in  the  character  which  would  make  the  release  valid 
and  effectual.  Yeaton  v.  Lynn,  5  Pet.  224,  220.  The 
form  in  which  the  release  was  drawn  up  and  executed 
does  not  affect  the  equities  of  the  case.  The  release  is 
signed  "  Abraham  G.  Barnett,  executor  of  the  estate 
of  John  H.  Barnett,  deceased."  When  a  person  hav- 
ing title  in  property  in  different  capacities  executes  a 
deed  in  one  capacity  only,  and  holds  the  consideration 
received  for  the  benefit  of  those  entitled  to  it,  a  court 
of  equity  at  least  will  be  slow  to  hold  the  deed  invalid 
for  want  of  a  more  complete  and  formal  execution.  In 
Corser  v.  Cartwright,  L.  R.,  7  H.  L.  731,  a  man  who 
was  one  of  two  executors  of  his  father,and  also  the  resi- 
duary devisee  of  his  lands,charged  with  the  payment  of 
his  debts,  made  a  mortgage  of  the  lands,  reciting  that 
he  was  entitled  to  them  in  fee,  and  not  describing 
himself  as  executor.    Lord  Romllly,  M.  R.,  held  that 


this  mortgage  was  not  an  exercise  of  the  power  vested 
in  the  executors  for  pay;ng  the  testator's  debts,  bat 
was  only  a  mortgage  of  the  beneficial  interest  of  the 
devisee,  and  therefore  ineffectual  against  the  testa- 
tor's general  creditors.  But  his  decree  was  reversed 
by  the  lords  justices  in  chancery,  and  their  decree  was 
affirmed  by  the  House  of  Lords  upon  the  motion  of 
Lord  Chancellor  Cairns,  who  said ;  **  What  I  find  is 
this,  that  the  estates  with  which  your  lordships  have 
to  deal  are  clearly  devised  to  and  the  legal  estate 
vested  in  the  residuary  devisee,  who  was  also  one  of 
the  executors.  I  find  him  selling  or  mortgaging,  and 
I  find  him,  beyond  all  doubt,  able  to  sell  and  able  to 
give  to  a  mortgagee  a  good  title  to  the  legal  estate.  I 
find  that  that  legal  estate  is  in  his  hands,  and  therefore 
any  money  that  is  produced  by  the  sale  or  mortgage 
of  the  legal  estate  is  subject  to  and  chargeable  with 
the  payment  of  debts  and  legacies ;  and  that  therefore 
the  money  coming  into  his  hands  must  be  money 
which  ought  to  be  applied  to  the  payment  of  debts 
and  legacies.  But  then  I  find  that  he  himself  is  an 
executor  of  the  testator;  that  he  himself  is  the  person 
who  ought  to  hbld  assets  Impressed  with  the  liability 
to  satisfy  debts  and  legacies.  I  find  therefore  that 
assets  which  ought  to  be  applied  to  the  payment  of 
debts  have  come  into  the  hands  of  an  executor,  and 
that  he  has  given  a  receipt  for  them.  Therefore  on  the 
one  hand  the  mortgagees  have  got  the  legal  estate ; 
and  on  the  other  hand  they  have  got  a  receipt  from  the 
proper  person  for  money  which  ought  to  be  applied  to 
the  payment  of  debts  and  legacies.  That  .being  so,  it 
appears  to  me  that  their  title  is  entire  and  complete." 
Id.  740.  In  Bank  v.  Murch,  23  Ch.  Dlv.  188,  that  de- 
cision wad  followed  and  applied  to  this  state  of  facts : 
One  of  two  brothers,  partners  in  business,  died,  leav- 
ing a  will,  by  which  he  directed  his  debts  to  be  paid, 
and  devised  his  real  estate  in  trust  with  power  of  sale 
and  appointed  his  widow  executrix  and  trustee.  The 
widow  and  the  surviving  brother  sold  and  conveyed 
real  estate  of  which  the  two  brothers  had  been  tenants 
in  common,  and  which  was  in  fact  partnership  prop- 
erty, by  deeds  reciting  that  the  brother  in  his  own 
right  and  the  widow  as  trustee  under  the  will  were 
seized  of  it  In  fee  as  tenants  in  common,  but  not  stat- 
ing that  she  was  executrix  or  that  the  property  was 
partnership  property.  This  conveyance  was  held  to  be 
valid,  Lord  Justice  Fry  saying :  *'  It  is  plain  that  as 
executrix  she  could  sell  the  whole  of  the  partnership 
property."  "Then  It  is  said  that  if  she  had  power  so 
to  do,  yet  by  omitting  to  state  in  the  deeds  by  which 
she  conveyed  the  freehold  property  that  she  was  act- 
ing as  executrix,  she  precluded  herself  from  asserting 
that  she  was  acting  in  that  character.  In  my  judg- 
ment she  did  not.  It  must  be  borne  in  mind  that  as 
executrix  hers  clearly  was  the  hand  to  receive  the  pur- 
chase moneys,  and  therefore  those  moneys  came  to 
the  right  hand,  the  hand  of  the  person  whose  duty  it 
was  duly  to  apply  the  assets  in  satisfaction  of  the 
creditors  of  the  deceased  as  well  as  of  the  beneficiaries 
under  his  will.  Moreover  whether  she  was  acting  as 
trustee  or  as  executrix,  she  was  under  an  obligation  to 
do  the  best  she  could  for  the  estate.  Her  fiduoiary 
character  was  substantially  the  same,  whether  she  waa 
acting  as  executrix  or  as  trustee.  I  think  therefore  that 
I  should  be  straining  at  a  gnat  if  I  were  to  hold  that 
the  mere  fact  that  she  spoke  of  herself  In  the  instru- 
ments as  trustee  and  not  as  executrix  was  enough  t^o 
prevent  the  validity  of  a  transaction,  which  in  her 
character  of  executrix,  I  hold  that  she  had  the  power 
of  carrying  into  effect."  "  The  legal  estate  passed 
from  her,  because  she  held  it  as  trustee,  and  the 
money  reached  the  hands  of  the  person  who  was 
bound  to  distribute  it  among  the  persons  entitled  to 
it.  I  therefore  overrule  this  objection."  Id.  161-158. 
In  the  present  case  the  legal  title,  inds^  in  the  |>oiid 
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and  mortfC&Kd  of  Rudiiill,  was  in  Abraham  G.  Bamett 
as  executor,  and  oould  not  at  law  be  released  bj  bim 
ia  any  other  capacity.  But  the  legal  title  in  the  debt, 
for  which  the  bond  and  mortgage  stood  as  security, 
and  to  which  in  equity  they  were  incident,  was  in 
him  as  sarriving  creditor.  In  equity  therefore  he  had 
the  right,  as  surviving  creditor,  to  release  the  mort- 
gage iu  whole  or  in  part;  and  any  consideration  for 
such  a  release,  whether  received  by  him  as  executor  or 
as  surviving  creditor,  would  inure  to  the  benefit  of 
himself  and  of  the  estate  of  his  testator,  in  equal  moie- 
ties. If  he  had  received  payment  of  the  debt  and 
given  a  receipt  for  it  as  executor,  he  would  have  held 
the  money,  half  as  executor  and  half  to  his  own  use, 
just  as  he  would  have  held  it  if  he  had  receipted  for  it 
iu  his  own  name  only;  and  it  cannot  be  doubted  that 
the  addition  **  as  executor  **  in  the  receipt  would  not 
have  prevented  the  payment  from  extinguishing  the 
debt  and  consequently  the  mortgage  by  which  it  was 
secured.  If  the  whole  debt  had  belonged  to  him 
alone,  the  description  of  himself  as  executor  in  the 
release  could  not  have  prevented  its  operating  upon 
his  interest  iu  the  debt  and  In  the  mortgage  by  which 
that  debt  was  secured.  As  the  survivor  of  two  joint 
creditors,  he  had  the  same  power  (independently  of 
any  authority  as  executor)  to  release  the  debt  and  the 
mortgage,  as  if  he  had  been  the  sole  creditor.  The  re- 
lease therefore,  notwithstanding  the  superfluous  de- 
scription of  the  releasor  as  executor  was,  by  reason  of 
his  being  surviving  creditor,  binding  upon  the  inter- 
ests of  the  representatives  of  the  deceased  creditor,  as 
well  at  upon  his  own.  March  19, 1888.  WaU  v.  Bi$8eU* 
Opinion  by  Gray,  J. 


ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS. 

NbOLTOKNCK— DANGEROUS      PBEXISXS^DANQBBOUS 

CHSMioAUB.— Plaintiffs  horse  stepped  into  a  mud-hole 
on  a  private  way  OTer  the  land  of  defendant,  used  in 
approaching  his  mill  from  the  public  road,  within  a 
few  feet  from  defendant's  cotton-seed  oil  mill,  and 
immediately  thereafter  showed  signs  of  pain.  On 
being  examined  by  a  blacksmith,  something  like  a 
scald  or  burn  was  discovered  above  the  hoofs  of  two 
of  his  feet.  The  horse's  hoofs  and  ankles  were  severely 
burned,  and  he  died  from  the  effects  of  the  bums.  It 
was  in  evidence  that  caustic  soda  is  used  in  the  mill 
for  refining  the  oil,  and  that  when  dissolved  in  water 
it  will  burn  animal  flesh.  There  was  no  evidence  tend- 
ing to  show  how  the  caustic  soda  got  from  the  mill 
into  the  mud-hold.  Held^  that  the  j  ury  were  Justified 
in  inferring  negligence  on  the  part  of  the  defendant  in 
allowing  the  dangerous  substance  to  get  where  it  was. 
This  case  does  not  depend  so  much  upon  the  doctrine 
of  keeping  roads  in  repair  and  reasonably  safe,  as  It 
does  upon  another  principle  of  law.  As  said  before, 
this  was  a  dangerous  chemical  used  in  and  about  his 
mill.  The  danger  of  it  was  known  to  the  proprietors. 
It  was  the  same  as  If  they  had  had  some  dangerous  ani- 
mal confined  on  their  premises.  If  they  had  had  such 
a  dangerous  animal,  and  it  had  escaped  and  injured 
persons  whom  they  had  invited  to  the  mill,  they  cer- 
tainly would  have  been  liable,  unless  they  had  shown 
that  they  had  exercised  reasonable  care  In  keeping 
the  animal.  If  they  could  show  this,  of  course  they 
would  not  be  liable.  Analogizing  the  dangerous 
chemical  to  a  dangerous  animal,  they  ought  to  have 
shown  that  they  had  exercised  ordinary  care  to  pre- 
vent this  dangerous  chemical  from  getting  from  the 
bouse  into  the  mud,  and  becoming  dissolved  with  it. 
Ga.  Sup.  Ot.,  Nov.  29,  1887.  AUnnta  Cotton-Seed  Oil 
MiUs  V.  Coffey.    Opinion  by  Simmons,  J. 

KUISANOB— OBSTBUOTION    OF   NAVIOABI^K   BIVBB— 

SP8GIAL  DAMAQB.— In  an  action  for  damages  caused 


by  a  nuisance  consisting  of  a  railroad  bridge  across 
the  bed  and  channel  of  a  navigable  river,  and  for  its 
abatement,  the  complaint  alleged  that  plaintiff  Is 
compelled  to  pass  almost  dally  between  two  points  on 
the  river,  and  that  during  the  season  of  navigation  he 
would  almost  dally  pass  up  and  down  the  river  in  a 
steamboat  owned  by  him,  carrying  himself  and  other 
passengers  between  the  two  cities,  if  it  were  not  for 
the  obstruction  caused  by  the  bridge,  but  is  prevented 
from  using  his  steamboat  for  that  purpose,  unless  he 
uses  a  circuitous  route,  and  increases  the  distance 
about  four  miles,  and  by  which  he  Is  delayed  in  pass- 
ing a  lock  in  the  government  canal;  and  that  his 
freight,  in  which  he  is  largely  interested  as  a  manu- 
facturer, has  to  be  carried  the  same  distance  further 
than  it  otherwise  would,  or  be  carried  by  railroad  at 
a  much  greater  expense.  Held^  that  this  failed  to 
show  any  damage  special  to  plaintiff,  and  not  suffered 
by  the  whole  public  who  navigate  or  may  desire  to 
navigate  the  river  between  these  two  points,  and  that 
plaintiff  could  not  therefore  maintain  the  action.  It 
is  believed  that  every  case  In  this  court  in  which 
private  actions  for  damages  resulting  from  common 
nuisances,  or  for  injunctions  to  restrain  their  erec- 
tion, have  been  sustained,  comes  fairly  within  the  rule 
first  above  stated,  and  that  none  of  them  trench  upon 
the  rule  last  stated ;  that  is  to  say.  In  each  case  actual 
present  damages,  special  and  peculiar  to  the  plaintiff, 
were  proved.  Thus  the  alleged  nuisance  in  Walker  v. 
Shepardson,  2  Wis.  884,  greatly  impaired  the  value 
and  lawful  use  by  the  complainant  of  his  wharf.  In 
Barnes  v.  Racine,  4  Wis.  454,  it  interfered  with  the 
tonvenient  use  of  the  plaintiff's  lots,  wharves,  ship- 
yards and  mills,  and  impaired  their  value.  In  Williams 
T.  Smith,  22  Wis.  594,  it  cut  off  ^or  would  have  done 
so)  the  only  way  of  access  to  the  premises  of  the  plaln- 
tifh.  In  Enos  v.  Hamilton,  27  Wis.  266,  it  shut  off  ac- 
cess to  the  plain tilTs  mill,  and  deprived  him  of  the 
use  thereof,  and  prevented  him  from  seasonably  stock- 
fug  it  for  future  work.  In  Improvement  Co.  v.  Lyons, 
90  Wis.  61,  It  caused  a  loss  to  the  plaintiff  of  1600  in 
tolls.  In  Green  v.  Nunuemaoher,  86  Wis.  50,  it  drove 
customers  from  the  plalntllT s  saloon  and  tavern,  di- 
minished his  profits,  and  injured  the  health  of  him- 
self and  family.  And  in  Gates  v.  Railroad  Co.,  64  Wis. 
64,  it  stopped  or  delayed  the  boats  and  rafts  of  the 
plaintiff  In  their  actual  passage  down  a  navigable  river 
to  his  great  damage.  The  complaint  in  this  action 
contains  no  averments  bringing  It  within  either  of 
the  above  cases,  nor  It  is  believed,  within  any  other 
case  ever  decided  by  this  court.  Wis.  Sup.  Ct.,  Jan. 
31, 1888.  Clark  v.  Chicago  &  N.  TT.  Ry.  Co,  Opinion 
by  Lyon,  J. 

COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tuesday, 
June  5,  1888 : 
Judgment  reversed,  new  trial  granted,  costs  to  abide 
event— Manhattan  Company,  appellants,  v.  William 

J.  Phillips  and  another,  respondents. Judgment  of 

conviction  iu  the  Albany  Sessions  of  violating  section 
328  of  the  Penal  Code,  In  giving  prizes  with  packages 
of  tea,  reversed  and  defendant  discharged— People, 

respondents,  v.  Hugh  B.  Gllson,  appellant. Order 

affirmed  with  costs— Charles  Robinson,  respondent,  v. 
New  York,  Lake  Erie  &  Western  Railroad  Company, 

appellant. ^Judgmeut  and  conviction  of  the  Suffolk 

county  matricide    affirmed— People,  respondent,  v. 

Francis  A.  Hawkins,  appellant. Judgment  affirmed 

with  costs— Samuel  C.  Reed,  respondent,  v.  Ezra  A. 

Hoyt,  appellant. Judgment  affirmed   with  costs— 

Hon.  C.  Hier  v.  New  York,  West  Shore  A  Western 

Railroad  Company. Judgment  affirmed  with  costs 

—Julia  L.  Costello,  respondent,  v.   Ann  M.  Costello, 

appellant. Orders  f^med,  and- judgments  abso* 
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lute  ordered  for  the  defendant,  with  cos ti— Frederick 
Uhlman,  appeUaut,  v.  New  York  Life  Ins.  Co.,  re- 
spondents, and  Simon  Uhlman  v.  Same. Order  af- 
firmed with  costs— In  re  petition  of  E.  EUery  Ander- 
son to  vacate,  etc. Order  affirmed  with  costs— Ste- 
phen C.  Jackson  and  others   v.   Minnie  Suydam  and 

others. Order  affirmed  with  costs— la  re  Will  of 

Ljman  Soule,  deceased. Judgment  affirmed  with 

costs— John  Byrne,  respondent,  v.  James  N.  Mat- 
thews, appellant. Dismissed  with  costs- Hanover 

Fire  Insurance  Company  r.  Germauia  Fire  Insurance 
Company;  Appeal  of  Alex.  Stoddart. Order  af- 
firmed with  costs— People,  ex  rel.  Thomas  J.  Killoen, 
appellant,  v.  Clarence  B.  Angle,  secretary,  etc.,  re- 
spondent.  Order  of  General  Term  affirmed  as  to 

•*  River  View  "  property,  and  orders  of  General  and 
Special  Terms  as  to  amount  in  lot  1D4  reversed— People, 
ex  rel.  Nathan  Warren  and  others,  respondents,  v. 
Edward  Carter  and  others,  assessors  of  Troy,  appel- 
lants.  Order  affirmed  with  costs— Susan  C  Piatt  v. 

Annie  R.  Piatt  and  others. Appeal  dismissed  with 

costs- James  B.  M.  Grosvenor  and  another, 'appel- 
lants, V.  Isaac  Sickle,  respondent. Order  affirmed 

with  costs— John  N.  Cornell,  appellant,  v.  Daniel 
Donavan  and  others,  respondents. Judgment  af- 
firmed with  costs— Elizabeth  R.  Taylor,  respondent, 

V.  Edwy  L.  Taylor,    impleaded,   etc.,    appellant. 

Judgment  and  order  affirmed  with  costs — Richard 
Lathers,  appellant,  v.  Christopher  B.  Keogh,  respond- 
ent.  Judgment   affirmed  with    costs— Henry   Mc- 

Cabe,  appellant,  v.  J.  Frank  Emmons  and  another, 
respondents. Judgment  affirmed  with  costs— An- 
drew McLean,  appellant,  v.  James  H.   Prentice  and 

others,  appellants. Judgment  affirmed  with  costs — 

David  Jenkins  and  others,  respondents,  v.  William 
Douglass,  appellant.-: — Judgment  affirmed  and  judg- 
ment absolute  ordered  against  defendant  on  stipula- 
tion with  costs— Porter  G.   Denison,  respondent,  v. 

W.    M.  F.   Taylor,   appellant. Judgment  affirmed 

with  costs- Frank  L.  Belton,  appellant,  v.  Alfredrick 
S.  Hatch,  president,  etc.,  respondent. Judgment  re- 
versed, new  trial  granted,  costs  to  abide  event— Anna 
Barry,  appellant,  v.  Hamburg-Bremen  Fire  Insurance 

Company,    respondent. Judgment    reversed,  new 

trial  granted,  costs  to  abide  event— Christopher  Myer, 
appellant,  v.  Thomas  S.  Blair  and  another,  respond- 
ents.  Judgment  affirmed  with  costs— Eliza  E.  De- 
Witt,  respondent,  v.  Cornelius  Van  Schoy  and  an- 
other, appellants. Judgment  affirmed  with  costs- 
Mary  C.  Rank,  appellant,  v.  Augustus  H.  Grote,  re- 
spondent.  Judgment  affirmed  with  costs- Henry  P. 

DeGraaf,  appellant,  v.  Jacob  F.  Wyckoff,  respondent. 

^Judgment  affirmed  with  costs- Thomas  M.  Carter, 

respondent,  v.  Brooklyn  Life  Insurance  Company,  ap- 
pellant.  -Judgment  and  conviction  affirmed- Peo- 
ple, respondents,  v.   Chiara  Cignarole,   the  Brooklyn 

Italian  husband  murderess,  appellant. Judgments 

in  both  affirmed  with  costs— John  Lynch,  appellant,  v. 
Oscar  Pfeiflfer,  respondent  (two  cross  cases  and  ap- 
peals).  Judgment  affirmed  with  costs— Daniel  Mack, 

respondent,  V.  Robert  Mills  and  another,  appellants. 

Judgment  affirmed  with  costs— Leonard  Dodge, 

respondent,  v.  Nancy  Zimmer,  appellant. Judg- 
ment and  conviction  of  murder  in  the  first  degree 
affirmed — People,  respondents,  v.  Daniel  Lyons,  ap- 
pellant.  ^Judgmeut   affirmed  with   costs— William 

Leinkamf,  respondent,  v.  Emil  Colman  and  another. 

Order  affirmed  and  judgment  absolute  ordered  for 

defendant  with  costs— Edward  A.  Milliman,  appel- 
lant,  V.    John    Christgan,    respondent. Judgment 

affirmed'wlth  costs— June  A.  Colwell  and  another,  ap- 
pellants, V.  John  Bell,  impleaded,  etc.,  respondent. 
Judgment  modified  so  as  to  reform  the  agree- 
ment in  accordance  with  the  findings  of  fact,  and  as 
modified  affirmed  without  costs  of  appeal  to  this  court 


—Peter  Born,  appellant,  v.  Henry  Schrewkeieer  and 

others. Judgment  affirmed  with  cost*— Wm.  Bay- 

lis,  appellant,  v.  Frederick  J.  Stimson,  respondent. 

Judgment    affirmed  —  People,    respondents,    v. 

George  W.  Lake,  appellant. Order    affirmed    with 

costs— Julia  B.  Peck  v.  Theodore  O.  Peck  and  others. 
Judgment  of  General  Term  affirmed  with  costs- 
John   Hudson,  appellant,   v.  The   Ocean   StMUuhip 

Company  of  Savannah,   respondent Judgment  of 

courts  t>elow  affirmed  with  costs— Daniel  P.  Barnard, 
appellant,  v.  James  C.  Brower,  respondent. Judg- 
ment affirmed  with  costs- Charles  8.  Smith,  respond- 
ent, V.  James  S.  Cole,  appellant. ^Judgment  affirmed 

with  costs— Ann  Fitzgerald,  respondent,  v.  Charles  R. 

Quann,  appellant. Judgments  affirmed  with  costs — 

Michael  Barr,  respondent,  v.  Security  Insurance  0>m- 
pany,  appellant,  and  Same  v.   Providence  Insurance 

Company. Judgment  reversed,  new  trial  granted, 

costs  to  abide  event— Elijah  H.  Purdj  and  others,  le- 
sdondents,  v.  Mary  J.  Coar,  impleaded,  etc,  appellant. 
^Appeal  dismissed  for  want  of  stipulation  and  no- 
tice of  appeal  for  judgment  absolute— Charles  Gnud- 

lioh,  respondent,  v.    Joseph  Hensler,    appellant. 

Order  affirmed  and  Judgment  absolute  ordered  for  de- 
fendants with  costs— People's  Bank  of  tiie  City  of 
New  York,  appellant,  v.  St.  Anthony's  Roman  Catho- 
lic church  of  Brooklyn,  R  D.,  Bishop  Longhlin  and 
others,  respondents. — -Order  of  General  Term  re- 
versed  and  judgment  on  the  report  of  the  referee 
affirmed  with  costs— Hiram  F.  Inglehart  and  another^ 
respondents,  v.  The  Thousand  Island  Hotel  Companf 

and  others,  appellants. Judgment  of  the  General 

Term  affirmed  with  costs— Thomas  Bfaokellar,  respond- 
ent, V.  George  W.  Rogers,  impleaded,  etc.,  appellant. 

Judgment  affirmed  with  costs— George  W.  Mead, 

respondent,  v.  Mary  E.  Jenkins  and  others,  appellants. 

^Judgment  reversed,  new  trial  ordered  before  a 

new  referee,  costs  to  abide  event— Julia  E.  Stillman, 
appellant,  v.  George  B.  Northup  and  others,  respond- 
ents.  Judgment   affirmed    with   costs — Alma  L. 

Brooks,  appellant,  v.  Patrick  C.  Davey  and  another, 

respondents. ^Judgment  affirmed  with  costs— Daniel 

Webber,  appellant,  v.  Wlnfred  Piper  and  another,  re- 
spondent.  ^Judgment  affirmed  with  costs— George 

B.  Mee  and  another,  respondents,  v.  James  MoNlder, 

appellant. Judgment  affirmed  with  costs— Bank  of 

Montreal,  appellant,  v.  Carl  N.  Reckuagel  and  others, 

respondents. Judgment   on   appeal   of    Kennedy 

affirmed  by  default,  and  judgment  on  appeal  of  Tracy's 
executors  affirmed  with  costs— Hervey   Kennedy   v. 

Henry  H.  Porter  and  others Conviction  affirmed— 

People,  respondents,  v.  Egbert  Palmer,  appeUaut. 


NOTES. 


A  prominent  young  attorney  on  Pearl  street  was 
plalntifTThnrsday  in  acase  before  Justice  Brouwer, 
which  has  finally  adjudicated  a  novel  question  of  law 
and  ethics.  The  attorney  in  question  has  at  the  foot 
of  the  stairway  leading  to  bis  office  a  sign  large  and 
artistic,  which  proclaims  to  the  anxious  world  the 
location  of  the  office  of  the  said  minister  of  justice. 
The  plaintiff  claimed  that  this  sign  was  obscured  by 
shoes  hung  in  front  of  it  by  the  tenant  of  the  store  be- 
low, and  that  thereby  many  clients  were  lost,  to  the 
great  damage  of  both  attorney  and  clients.  The  jury 
after  profound  consideration  of  the  testimony,  argu- 
ments of  the  counsel  and  the  charge  of  the  court,  ren- 
dered a  verdict  that  the  plaintiff  recover  six  cents 
damages  and  that  the  shoes  be  removed  instanter. 
This  is  the  first  case  to  be  found  in  the  books  recog- 
nizing this  effective  method  of  remedying  such  griev- 
ances, and  will  be  handed  down  in  the  profession  as  a 
leading  case  on  the  subjeot.— Grand  Rapide  DaQi/ 
Democrat. 
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OXTRRENT  TOPICS. 

GOVERNOR  BOUTWELL'S  new  book,  "The 
Lawyer,  the  Statesman,  and  the  Soldier,''  will 
furnish  a  few  hours*  pleasant  vacation  reading  to 
members  of  our  profession.  The  subjects  of  these 
biographical  sketches  or  studies  are  Choate,  Web- 
ster, Lincoln  and  Grant,  through  whose  times  the 
writer  has  lived,  and  with  all  of  whom  he  was  in- 
timately acquainted.  He  writes  in  a  rather  reserved 
and  austere  style,  with  evident  impartiality,  unless 
with  regard  to  Grant,  and  when  he  becomes  enthu- 
siastic it  seems  to  be  compelled  by  the  force  of  the 
testimony  which  he  has  adduced,  and  by  the  recol- 
lections  of  what  he  has  seen  and  heard.  The 
reader  will  probably  place  the  highest  value  on  his 
estimate  of  Lincoln,  whose  character  is  only  just 
now  beginning  to  be  appreciated  by  the  world  in 
its  unique  beauty  and  glory.  The  essayist  has 
hardly  any  thing  new  to  tell  us  of  Choate.  The 
character  of  that  greatest  of  American  advocates 
has  been  very  particularly  and  accurately  pertrayed 
in  this  journal  by  Judge  Neilson  and  others,  and 
Gk)vemor  Boutwell  does  not  add  much  to  our 
knowledge,  nor  place  the  subject  in  any  new  or 
striking  light.  His  testimony  however  is  valuable 
as  cumulative  and  confirmatory.  He  speaks  of 
Choate's  wondrous  gifts  of  combined  imagination 
and  logic,  his  remarkable  scholarship,  his  marvel- 
lously affluent  and  appropriate  diction,  the  strange 
fascination  of  his  oratorical  manner,  his  untiring 
industry,  the  sensitiveness  and  refinement  of  his 
character,  his  kindness,  courtesy  and  charity,  and 
the  purity  of  his  moral  nature.  All  these  endow- 
ments and  acquirements  of  the  Bayard  of  the  Ameri- 
can Bar,. the  knight  without  fear  and  without  re- 
proach, he  celebrates  in  sober  and  chastened  phrases. 
A  few  extracts  —  alas  I  how  few  remain !  —  he  gives 
us,  including  the  exordium  of  the  address  in  the 
Dalton  divorce  case,  which  in  our  humble  judg- 
ment is  the  noblest  and  most  exquisitely  beautiful 
piece  of  advocacy  ever  uttered  by  an  American  law- 
yer, and  his  vivid  and  just  remarks  on  what  goes  to 
make  a  good  judge.  Choate  is  compared  with  the 
greatest  lawyers,  Mason,  Webster  and  Curtis,  and 
pronounced  "  the  equal  of  either  of  them  in  the  pro- 
priety and  scientific  arrangement  of  his  arguments, 
though  not  in  the  power  of  statement;  but  in 
learning,  in  genius,  in  the  capacity  to  weave  and 
unweave  the  webs  of  human  statement,  he  was 
superior  to  either  of  these  men,  as  he  was  to  all 
the  lawyers  of  America  of  the  generations  to  which 
they  belonged. *'  He  "combined  a  rare  subtility  of 
observation  and  ingenuity  of  argument,  gilded  by 
an  affluent  imagination  found  nowhere  else  but  in 
the  fields  of  romance,  with  a  clear  and  incisive 
logic  which  charmed  alike  the  rustic  and  the  stu-  ' 
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dent,  and  compelled  the  assent  of  the  critic  and 
the  judge."  "His  antagonists  and  competitors 
were  Webster,  Mason,  Franklin  Dexter,  Hillard, 
Dana,  Everett,  Phillips '' —  what  a  galaxy  I  —  "  and 
whether  at  the  bar  or  on  the  platform  he  could 
have  commanded  an  audience  at  the  expense  of 
each  and  all  of  those  gifted  men."  And  finally: 
'*  Long  ago  I  gave  a  half  promise  to  myself  that  I 
would  make  a  mark  upon  the  sands  of  time,  though 
slight  it  might  be,  as  a  tribute  to  his  genius.  From 
that  acquaintance  I  received  the  impression  that  he 
was  the  ablest  jury  lawyer  that  America  had  then 
seen.  Since  his  death  I  have  had  other  twenty 
years  for  observation  and  reflection,  and  I  announce 
my  conclusion  in  one  half-sentence  —  that  for  all 
the  varied  exigencies  of  professional  life  Rufus 
Choate  was  the  best  equipped  advocate  who  ever 
stood  in  a  judicial  forum  and  spoke  the  English 
language."  To  which  let  us  add  our  own  poor 
tribute  and  opinion  —  that  one  who  never  heard 
Choate  does  not  know  what  advocacy  is,  and  that 
the  man  who  has  most  nearly  approached  him  in 
our  present  time  is  John  K.  Porter. 


Of  Webster  Governor  Boutwell  says:  "In  many 
qualities,  considered  individually,  Mr.  Webster  has 
been  surpassed ;  but  in  absolute  greatness  of  intel- 
lect, our  search  for  his  equal  must  be  far  and  wide, 
not  only  among  his  contemporaries,  but  through 
th^  whole  domain  of  history."  His  testimony  con- 
firms our  opinion  that  Webster  was  not  a  learned 
lawyer.  Among  Story's  papers  "were  seventy- 
five  letters  from  Mr.  Webster  asking  for  suggestions 
and  opinions  upon  legal  points  and  topics."  "He 
was  not  a  learned  man,"  but  "his  pre-eminence 
was  due  to  his  intellectual  supremacy."  In  "the 
whole  range  of  human  history,  can  its  ten  great  or- 
ators be  named,  and  Mr.  Webster  be  excluded  from 
the  listt "  The  final  sentence  is  the  most  striking 
of  all:  "  The  two  great  orators  of  antiquity  pleaded 
the  cause  of  dying  States,  but  it  was  Mr.  Webster's 
better  fortune  to  aid  in  giving  form  and  character 
to  a  young  and  growing  nation."  The  address  in 
the  Enapp  murder  trial  is  justly  pronounced  the 
greatest  of  his  efforts,  being  equally  sustained 
throughout.  "  In  most  of  Mr.  Webster's  arguments 
and  orations  there  are  spaces  which  are  uninterest- 
ing to  the  reader,  and  in  their  delivery  they  were 
uninteresting  to  the  hearer."  The  biographer  tells 
a  story  of  the  great  man  which  is  new  to  us.  After 
his  suicidal  speech  of  March  7,  1850,  advocating 
the  slavery  compromise  measures,  the  city  govern- 
ment of  Boston,  headed  by  Mayor  Bigelow,  refused 
him  Faneuil  Hall  in  which  to  explain  his  position. 
This  was  "an  indignity  which  he  never  forgot  and 
wliich  he  never  forgave."  After  that  there  was  a 
celebration  at  Boston  of  the  establishment  of  rail- 
way communication  with  Canada,  attended  by 
President  Fillmore  and  several  of  his  cabinet,  and 
some  guests  from  Canada.  Mr.  Boutwell,  as  gov- 
ernor, invited  Mr.  Webster,  then  secretary  of  State, 
to  attend,  and  he  consented  and  offered  to  present 
the  members  of  the  State  government  to  the  presi- 
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dential  party,  but  he  would  have  nothing  to  do 
with  the  **cit8."  "We  passed  to  the  reception- 
room,  where  we  found  Mayor  Bigelow  engaged  in 
introducing  the  members  of  the  city  government. 
Mr.  Webster  paid  no  attention  to  the  mayor,  but 
he  took  possession  of  the  floor,  and  in  a  loud  voice  he 
proceeded  to  announce  the  names  of  the  gentleman 
whom  he  had  in  charge.  His  only  apparent  regret' 
was  the  fact  that  they  were  not  more  numerous.  It 
is  difficult  to  comprehend  the  hauteur  of  Mr.  Web- 
sterns  bearing,  or  the  weight  of  the  indignity  that 
he  heaped  upon  the  mayor  and  his  associates.  Mr. 
Webster  was  entitled  to  precedence,  but  he  asserted 
himself  as  though  the  mayor  were  an  offensive  in- 
truder, and  too  low  or  too  base  for  ndtice."  This 
was  ** black  Dan"  in  his  direst  mood.  For  our- 
selves, we  are  glad  that  we  did  not  see  him  then 
nor  hear  him  on  the  7th  of  March,  but  that  we 
saw  and  heard  him  on  Bunker  Hill  in  '48,  which  is 
to  us  what  hearing  Demosthenes  on  the  Grown 
would  have  been  to  the  Greek,  or  Burke  in  the 
Hasting  trial  to  the  Englishman. 


Of  the  goodness  and  greatness  of  Abraham  Lin- 
coln, the  noblest  product  of  American  civilization, 
the  writer  gives  a  just  and  interesting  estimate. 
That  this  wisest,  most  patient,  and  most  humane 
spirit  should  have  been  evolved  from  the  mud  cabin 
of  his  childhood,  and  the  hard  and  narrow  experi- 
ences of  his  early  manhood,  will  ever  be  a  wonder 
to  mankind,  and  never  in  history  has  one  so  mis- 
understood, so  depreciated  and  so  vilified  in  his 
life,  been  so  admired  and  sainted  in  his  death.  Such 
is  the  homage  which  the  world  pays  to  virtue — a 
proof  that  the  divine  spark  is  not  absent  from 
most  of  the  human  race.  The  most  interesting  part 
of  Mr.  Boutweirs  remarks  on  Lincoln  is  that  in 
which  he  justly  dwells  on  his  wonderful  rhetorical 
style.  "Of  all  the  self-made  men  of  America,**  he 
says,  "  Lincoln  owed  least  to  books,  schools  and  so- 
ciety," and  yet  we  find  him  writing  in  the  most  ex- 
quisitely felicitous  and  harmonious  style,  not  a 
word  too  much  nor  a  word  too  little,  and  every 
word  not  only  fitting  but  the  fittest  —  as  in  his  in- 
augural address,  and  in  the  Gettysburg  address,  the 
most  beautiful,  pathetic  and  inspiring  of  its  class, 
which  Peritiles  did  not  surpass  and  which  Everett 
could  not  equal.  Whence  came  these  gifts  and 
these  powers  to  this  uneducated,  obscure,  ungainly 
man?  The  writer  compares  him  in  this  respect 
with  Shakespeare  in  the  following  passage,  which 
is  to  be  commended  to  the  Baconian  theorists: 
'^His  opportunities  for  training  in  the  schools  were 
few,  and  his  hours  of  study  were  limited.  The 
books  that  he  could  obtain  were  read  and  reread, 
and  a  grammar  and  geometry  were  his  constant 
companions  for  a  time ;  but  his  means  of  education 
bore  no  logical  relation  to  the  position  he  finally 
reached  as  a  thinker,  writer  and  speaker.  Lincoln 
is  a  witness  for  the  man  William  Shakespeare 
against  those  hostile  and  illogical  critics  who  deny 
to  him  the  authorship  of  the  plays  that  bear  his 


name,  because  they  cannot  comprehend  the  way  of 
reaching  such  results  without  the  aid  of  books, 
teachers  and  universities.  When  they  show  similar 
results  reached  by  the  aid  of  books,  teachers  and 
universities,  or  even  by  their  aid  chiefly,  they  will 
then  have  one  fact  tending  to  prove  that  such  re- 
sults cannot  be  reached  without  such  aids;  but  in 
the  absence  of  the  proof  we  must  accept  Shake- 
speare and  Lincoln  and  confess  our  ignorance  of  the 
process  by  which  their  greatness  was  obtained. 
Books,  schools  and  universities  are  helps  to  all,  and 
they  are  needed  by  each  and  all  in  the  ratio  of  the 
absence  of  natural  capacity.  By  the  processes  of 
reason  employed  to  show  that  Shakespeare  did  not 
write  *  Hamlet  *  it  may  be  proved  that  Lincoln  did 
not  compose  the  speech  which  he  pronounced  at 
Gettysburg.  The  parallel  between  Shakespeare  and 
Lincoln  is  good  to  this  extent.  The  products  of 
the  pen  of  Lincoln  imply  a  degree  of  culture  in 
schools  which  he  never  had,  and  a  process  of  rea- 
soning upon  that  implication  leads  to  the  conclu- 
sion that  he  was  not  the  author  of  what  bears  his 
name.  We  know  that  this  conclusion  would  be 
false,  and  we  may  therefore  question  the  soimdness 
of  a  similar  process  of  reasoning  in  the  case  of 
Shakespeare."  In  his  estimate  of  General  Grant, 
which  we  have  no  space  to  review.  Governor  Bout- 
well  might  well  have  spoken  also  of  his  singular 
and  remarkable  literary  excellence.  A  man  who 
never  had  any  rhetorical  training  in  schools,  and 
whose  life  was  passed  mainly  in  hardships  and  in 
camps,  wrote  the  most  admirable  of  military  com- 
mentaries, far  surpassing  Ciesar^s,  giving  in  a  few 
pages,  and  in  a  style  of  crystalline  clearness  and 
manly  simplicity  and  vigor,  a  picture  of  the  great- 
est military  operations  of  modem  times,  without 
perplexing  detail  and  with  a  masterly  sense  of 
essentials,  which  a  child  can  comprehend  and  a 
strategist  must  admire. 


We  have  always  feared  that  our  judges  of  the 
Court  of  Appeals  would  get  into  trouble  in  riding 
those  horses.  They  are  probably  led  to  do  it  be- 
cause they  have  such  a  teeming  calendar.  The  fact 
is,  if  exercise  is  all  that  the  judges  want,  saw- 
horses  are  much  more  effective  and  safer.  Now 
here  is  Judge  Andrews  swept  off  his  horse  by  a 
telephone  wire.  Perhaps  the  horse  was  too  wiry. 
All  the  judge^s  friends  —  and  they  include  every 
man  who  ever  knew  him  —  will  rejoice  that  the 
wire  was  not  loaded,  and  that  his  escape  was 
damnum  absque  injuria.  But  this  accident  setties 
it  that  the  wires  must  go  under  ground. 


N0TE8  OF  GA8E8. 

IN  Clark  v.  Statej  Tennessee  Supreme  Court,  April, 
1888,  it  was  held  that  the  act  of  opening  a  cash 
drawer  for  the  purpose  of  stealing  money  is  an  at- 
tempt to  commit  larceny,  although  there  was  no 
money  in  the  drawer  at  the  time.    The  court  said: 
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"The  direct  question  here  presented  has  never 
been  passed  upon  by  this  court,  but  it  is  by  no 
means  one  without  authority.  It  has  received 
much  discussion  in  the  text-books,  and  in  the  ad- 
judged cases  from  other  courts.  The  English  cases 
are  conflicting.  In  Beg.Y,  Collins,  Leigh  &  C.  471, 
it  was  held  there  could  be  no  attempt  to  pick  the 
pocket  of  a  person  who  had  no  money  at  the  time 
in  her  pocket;  while  in  Beg.  v.  OoodhaUy  1  Denison 
Br.  Cas.  187,  it  was  held  an  attempt  to  produce 
a  miscarriage  could  be  committed  on  a  woman  sup- 
posed to  be  but  not  in  fact  pregnant.  It  appears 
to  us  that  these  cases  cannot  be  reconciled,  al- 
though Mr.  Heard,  in  his  second  edition  of  Leading 
Criminal  Oases  (vol.  2,  pp.  482,  488)  has  attempted 
to  do  so.  We  are  constrained  to  agree  with  Air. 
Bishop  that  Hhese  differing  opinions  must  have 
sprung  from  opposite  views  in  the  two  benches  of 
judges.'  Bish.  Grim.  Law  (7th  ed.),  §  741,  note  1. 
The  American  cases  seem  to  be  uniform,  or  at  least 
substantially  so,  for  here  the  few  conflicts  are  more 
apparent  than  real.  In  Bogers  v.  CammontoeaUhy  5 
Serg.  &  B.  463,  the  Pennsylvania  court  held  that 
an  indictment  for  assault  with  intent  to  steal  from 
the  pocket  is  good,  though  it  contains  no  setting 
out  of  any  thing  in  the  pocket  to  be  stolen.  Dun- 
can, J.,  in  delivering  the  opinion  of  the  court,  said: 
*  The  intention  of  the  person  was  to  pick  the  pocket 
of  whatever  he  found  in  it,  and  although  there 
might  be  nothing  in  the  pocket  the  intention  to 
steal  is  the  same.'  So  in  Massachusetts,  under  a 
statute  differing  in  terms  but  the  same  in  substance 
as  our  own  above  herein  quoted,  it  was  held  that 
the  indictment  need  not  allege,  and  the  prosecutor 
need  not  prove,  that  there  was  in  the  pocket  any 
thing  which  could  be  the  subject  of  larceny.  Con^ 
monweaUh  v.  McDonald,  5  Gush.  865.  See  also 
OammonweaUh  v.  JacobB,  9  Allen,  274.  To  the  same 
effect  ia  State  v.  WiUon,  30  Gonn.  500.  So  in  In- 
diana it  has  been  held  that  an  assault  on  one  with 
intent  to  rob  him  of  his  money  may  be  committed, 
though  he  has  no  money  in  possession  at  the  time. 
HamilUm  v.  State,  36  lud.  280;  S.  C.,  10  Am.  Rep. 
22.  If  an  indictment  for  an  attempt  to  steal  the 
contents  of  a  trunk  or  room  would  not  be  good 
where  it  transpired  that  there  was  nothing  in  the 
trunk  or  room,  then  it  would  seem  to  follow  that 
the  indictment,  in  case  where  there  were  goods  in 
the  trunk  or  room,  would  have  to  allege  what  par- 
ticular goods  the  thief  purposed  to  steal;  and  if 
necessary  to  allege,  it  is  necessary  to  prove;  and 
how  could  this  be  proven  where  there  was  a  variety 
of  different  goods,  and  the  thief  was  arrested  be- 
fore he  had  laid  hands  upon  any  article?  Again, 
if  a  thief  is  caught  with  his  hand  in  your  pocket 
before  he  can  grasp  any  of  its  contents,  and  it  is 
found  that  the  pocket  contains  both  money  and  a 
watch,  how  can  it  be  proven  that  he  intended  to 
steal  both;  and  if  not  both,  which?  And  in  the 
case  last  put  is  there  any  more  of  an  attempt  to 
steal,  the  thief  being  ignorant  of  the  presence  of 
the  watch  or  money,  than  there  would  be,  had  he 
with  similar  intent  and  ignorance,  placed  his  hand 


in  an  empty  pocket?  In  each  case  there  is  the  sub- 
stantive and  distinct  offense  as  prescribed  by  the 
statute.  There  is  the  criminal  intent,  and  an  effort 
made  to  carry  out  the  intent  to  the  point  of  com- 
pletion, interrupted  by  some  unforeseen  impedi- 
ment or  lack  outside  of  himself,  special  to  the  par- 
ticular case,  and  not  open  to  observation,  interven- 
ing to  prevent  success,  without  the  abandonment 
of  effort  or  change  of  purpose  on  the  part  of  the  ac- 
cused. As  said  by  Mr.  Bishop :  *  It  being  accepted 
truth  that  the  defendant  deserves  punishment  by 
reason  of  his  criminal  intent,  no  one  can  seriously 
doubt  that  the  protection  of  the  public  requires  the 
punishment  to  be  adminbtered,  equally  whether  in 
the  unseen  depths  of  the  pocket,  etc.,  what  was 
supposed  to  exist  was  really  present  or  not*  1  Bish. 
Grim.  Law,  §  741.  The  community  suffers  from 
the  mere  alarm  of  crime.  Again :  *  Where  the 
thing  intended  (attempted)  is  a  crime,  and  what  is 
done  is  of  a  sort  to  create  alarm  —  in  other  words, 
excite  apprehension  that  the  evil  intention  will  be 
carried  out  —  the  incipient  act  which  the  law  of 
attempt  takes  cognizance  of  is  in  reason  committed.* 
1  Bish.  Grim.  Law,  §  742.  The  true  legal  reason 
for  the  conclusions  reached  is  that  the  defendant, 
with  the  criminal  intent,  has  performed  an  act 
tending  to  disturb  the  public  repose.  Id.,  §  744. 
Mr.  Wharton's  views  on  this  at  one  time  perplexing 
question  are  in  accord  with  Mr.  Bishop.  See  1 
Whart.  Grim.  Law  (9th  ed.)  §§  182,  183,  186,  186, 
192.**  Pregnancy  not  essential  to  an  attempt  to 
commit  abortion,  State  v.  Fitzgerald^  49  Iowa,  260 ; 
S.  G.,  31  Am.  Rep.  148.  Snapping  uncapped  gun, 
MuUtn  V.  StaU,  45  Ala.  43;  S.  G.,  6  Am.  Rep.  691. 
Breaking  an  empty  safe,  State  v.  Bedl,  87  Ohio  St. 
108;  S.  G.,  41  Am.  Reg.  490.  See  note,  41  Am. 
Rep.  492.  

In  Johnson  v.  Merithew,  Maine  Supreme  Judicial 
Gourt,  Jan.  28,  1888,  it  was  held  that  where  several 
lives  are  lost  in  the  same  disaster  there  is  no  pre- 
sumption that  either  party  survived  the  other  be- 
cause of  the  difference  in  age  or  sex.  The  court 
said:  ** Death  may  be  proved  by  showing  facts 
from  which  a  reasonable  inference  would  lead  to 
that  conclusion,  as  by  proving  that  a  person  sailed 
in  a  particular  vessel  for  a  particular  voyage,  and 
that  neither  vessel  nor  any  person  on  board  had 
been  heard  of  for  a  length  of  time  sufficient  for  in- 
formation to  be  received  from  that  part  of  the 
globe  where  the  vessel  might  be  driven,  or  the  per- 
sons on  board  of  her  might  be  carried.  White  v. 
Mann,  26  Me.  361.'  If  death  may  be  inferred  from 
facts  shown,  it  logically  follows  that  the  time  of 
the  death  may  be  fixed,  with  more  or  less  certainty} 
in  the  same  manner.  Watson  v.  KiTig,  1  Starkie, 
121.  In  the  case  at  bar  the  vessel  commanded  by 
Aaron  W.  Nickerson,  heavily  laden  with  coal,  sailed 
from  Troon,  in  the  south  of  Scotland,  for  Havana 
—  a  voyage  usually  accomplished  in  from  twenty- 
five  to  forty  days  —  in  the  track  of  many  sailing 
vessels  and  steamers  plying  between  the  north  of 
Europe  and  America.     In  the  case  of  shipwreck  it 
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is  improbable,  if  not  impossible,  that  the  Benj. 
Hazel  tine,  if  driven  ashore,  should  not  have  been 
reported  in  the  United  States  within  six  months  of 
lier  loss.  If  any  on  board  of  her  had  been  rescued 
by  passing  vessels  they  would  within  that  time  sent 
the  intelligence  of  shipwreck  to  the  home  port  of 
the  vessel.  The  circumstances  surrounding  the  ves* 
sel,  and  the  voyage  that  she  entered  upon,  may 
well  authorize  the  inference  of  her  loss  with  all  on 
board  within  the  six  months  following  the  date  of 
her  departure  from  Scotland,  and  a  jury  would  be 
authorized  to  find  the  death  of  her  master  and  his 
family  prior  to  September  11,  1880.  The  weight 
of  authority  at  the  present  day  seems  to  have  es- 
tablished the  doctrine  that  where  several  lives  are 
lost  in  the  same  disaster  there  is  no  presumption 
from  age  or  sex  that  either  survived  the  other;  nor 
is  it  presumed  that  all  died  at  the  same  moment; 
but  the  fact  of  survivorship,  like  every  other  fact, 
must  be  proved  by  the  party  asserting  it.  Under- 
wood V.  Wing,  4  De  Gex,  M.  &  G.  633,  affirmed  on 
appeal  in  Wing  v.  Angrave,  8  H.  I.  Cas.  188;  New- 
eU  V.  Nichols,  75  N.  Y.  78;  S.  C,  81  Am.  Rep.  424; 
Coye  V.  Leach,  8  Mete.  371 ;  41  Am.  Dec.  618,  and 
note  of  cases,  522.  In  the  absence  of  evidence 
from  which  the  contrary  may  be  inferred,  all  may 
be  conndered  to  have  perished  at  the  same  mo- 
ment; not  because  the  fact  is  presumed,  but  because 
from  failure  to  prove  the  contrary  by  those  assert- 
ing it,  property  rights  must  necessarily  be  settled  on 
that  theory.  In  the  case  at  bar  the  father  was  a 
man  forty  years  of  age,  and  his  minor  children  un- 
der ten.  The  last  known  of  either  was  upon  their 
sailing  from  Scotland.  No  evidence  whatever  gives 
any  light  upon  the  particular  perils  they  encoun- 
tered at  death.  The  children  are  not  proved  to 
have  survived  their  father,  and  therefore  he  died 
without  issue,  and  his  one-third  of  the  demanded 
premises  descended  to  his  father.'* 


In  SUvenoood  v.  Latrobe,  Maryland  Court  of  Ap- 
peals, March  15,  1888,  it  was  held  that  subsequent 
rules  of  a  cemetei'y  company  forbidding  the  en- 
trance of  any  one  but  a  lot-owner,  or  one  of  his 
family,  to  do  any  work  in  the  cemetery,  are  inoper- 
ative as  against  an  existing  grantee.  The  court 
said:  **The  right  *to  make  such  by-laws,  rules  and 
regulations  as  they  may  deqm  proper  for  conduct- 
ing the  affairs  of  the  corporation,  for  the  govern- 
ment of  lot-holders  and  visitors,  and  for  the  trans- 
fer of  stock  and  the  evidence  thereof,*  is  a  right 
given  by  nearly  every  charter  creating  a  corpora- 
tion, and  the  grant  of  this  right  does  not  invest  a 
a  corporation  with  political  powers,,  and  delegate 
to  it  any  portion  of  the  State's  sovereignty.  Un- 
doubtedly this  corporation  had  the  right  to  make 
by-laws,  but  no  by-law  was  in  existence  when  the 
appellant  purchased  and  paid  for  his  lot  which  pre- 
vented him  from  employing  his  own  agents  for  its 
cultivation  and  improvement.  ♦  ♦  *  Therefore 
when  in  the  terms  of  a  deed  or  other  instrument 
a  man  has  a  right  to  do  a  certain  thing,  he  can  do 
it  either  with  his  own  hands  or  by  the  hands  of  an 


agent,  and  if  the  agent  is  interfered  with  by  the 
grantor  it  is  an  interference  with  the  rights  of  the 
grantee.  When  burying-lots  in  a  cemetery  have 
been  conveyed  by  a  corporation,  a  right  of  property 
is  conferred  on  the  purchaser  which  is  like  any 
other  right  to  real  estate.  WiTidt  v.  Church,  4  Sandf. 
Ch.  471.  Unlike  the  case  of  Partridge,  89  Md.  681, 
the  appellant  has  a  title  to  the  lot  by  virtue  of  an 
instrument  of  writing,  under  seal,  which  operates 
as  a  deed  of  conveyance.  The  act  of  1887.  declares 
the  property  thus  acquired  to  be  real  estate.  The 
grantee  has  a  qualified  fee  limited  to  the  purposes 
of  sepulture.  The  second  clause  of  the  instrument, 
conveying  the  property,  gives  him  the  right  to 
plant  and  cultivate  trees,  shrubs  and  flowers.  This 
he  could  do  either  with  his  own  hands  or  by  em- 
ploying an  agent  to  do  the  work  for  him.  When 
he  accepted  the  deed  and  paid  the  purchase-money 
he  acquired  this  right.  Had  he  been  unable  to 
secure  the  right,  it  is  possible,  and  even  probable, 
that  he  would  not  have  purchased  the  property. 
No  order  subsequently  passed  by  the  grantors  can 
be  so  construed  as  to  have  a  retroactive  operation, 
and  thus  limit  or  annul  the  privilege  secured  to  the 
grantee  by  a  solemn  instrument  under  seal  As 
said  by  Alderson,  J.:  'When  the  law  allows  a 
party  to  contract  it  will  not  permit  that  contract  by 
any  matter  arising  ex  poet  facto  to  be  made  of  no 
value.*  Giles  v.  Grover,  1  Clark  &  P.  106.  In 
Aehby  v.  Harris,  L.  R.,  8  C.  P.,  628,  this  very  ques- 
tion was  decided.  The  burial  board  of  the  parish 
of  St.  Pancras,  being  a  corporation,  had  granted,  by 
an  instrument  under  seal,  the  privilege  of  making 
and  constructing  a  private  grave,  and  the  exclusive 
right  of  burial  and  interment  therein.  The  grantee 
had  been  accustomed  to  plant  and  cultivate  flowers 
by  the  hands  of  agents.  Ten  years  after  the  g^rant 
had  been  made  the  board  determined  to  undertake 
the  planting  of  graves  themselves,  and  the  super- 
intendent was  authorized  to  prevent  other  persons 
from  entering  the  cemetery  for  such  purposes. 
Notice  was  also  given  to  the  owners  of  private 
graves  of  the  determination  of  the  board.  After 
such  notice  had  been  given,  Harris,  as  the  agent  of 
the  grantee,  entered  for  the  purpose  of  planting  the 
grave  conveyed  by  the  said  instrument  under  seaL 
He  was  assaulted,  and  an  action  for  damages  was 
instituted.  It  was  held  that  *  the  board  clearly  had 
no  right  to  make  regulations  to  interfere  with  that 
which  they  had  granted  in  perpetuity ;  *  that  '  any 
subsequent  regulations  made  by  them  would  be  re- 
pugnant and  void.  They  might  make  general  rules 
and  regulations  for  the  management  of  the  ceme- 
tery, but  not  special  rules  which  would  derogate 
from  prior  grants.' "    See  cmtc,  68,  167. 


CHARITIES- BEQUEST    TO    CHARITABLE 
USES—  UNCERTAIN  BENEFICIARY. 

NEW  YORK  COURT  OF  APPEALS,  FBR  7. 1S88. 

HoiiLUn>  v.  AlXXKTK. 
A  bequest  of  all  the  residue  of  testator's  estate  to  his  ezeoo- 
tors,  **to  be  applied  by  them  for  the  ptwpose  of  haTfng 
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prayers  offered  in  a  Roman  Oatholic  ohnroh,  to  be  by 
them  selected,  for  the  repose  of  my  soul,  and  the  souls  of 
my  family,  and  also  the  souls  of  all  others  who  may  be  in 
purgatory /'  is  invalid  for  the  lack  of  a  defined  and  asoerw 
tained  benefldary. 

Such  a  trust  may  not  be  impeached  under  the  English  law  of 
superstitious  uses  preTaiUng  in  England. 

In  New  York  the  EngUsh  doctrine  of  charitable  uses  and 
trusts  and  the  cy-pres  |K>wer  has  no  longer  any  applica- 
tion; but  the  creation  of  organised  bodies  by  the  Legisla- 
ture, endowed  with  the  legal  capacity  to  hold  property  for 
charitable  purposes,  is  the  substituted  policy. 

Thomas  J.  Keigham  and  E,  H.  Benn,  for  appellants. 
J.  Newtofi   WUliams  and  David  JtfcCIure,  for  re- 
spondents. 

Rapaixo,  J.  The  third  olanse  of  the  testator's  will 
is  in  the  following  words :  **AU  the  rest,  residue  and 
remainder  of  my  estate  I  give  and  bequeath  to  my 
said  exeontors,  to  be  applied  by  them  for  the  purpose 
of  having  prayers  offered  in  a  Roman  Catholic  charoh, 
to  be  by  them  selected,  for  the  repose  of  my  soul  and 
the  souls  of  my  family,  and  also  the  souls  of  all  others 
who  may  be  in  purgatory."  The  validity  of  this  clause 
is  the  question  now  presented  for  adjudication.  The 
action  is  brought  by  five  nieces  and  a  nephew  of  the 
testator,  who  claim  to  be  his  next  of  kin  and  heirs  at 
law,  and  as  snoh  entitled  to  his  residuary  estate  In  case 
tbe  disposition  thereof  attempted  to  be  made  by  the 
third  ckiute  of  the  will  is  adjudged  to  be  Invalid.  The 
estate  consists  wholly  of  persona]  property,  and 
amounted  at  the  time  of  the  testator's  death,  In  1882, 
to  about  the  sum  of  128,000.  By  tbe  second  clause  of 
his  will  the  testator  devised  and  bequeathed  all  his 
estate,  real  and  personal  to  his  executors,  in  trust  for  ^ 
the  uses  and  purposes  set  forth  In  the  will,  which  were 
to  pay  certain  legacies,  amounting  In  the  aggregate  to 
about  $16,500,  and  to  apply  the  residue  as  directed  In 
the  third  clause,  before  recited.  That  clause  must 
therefore  be  regarded  as  creating  or  attempting  to 
create  a  trust  of  personal  property  for  the  purpose 
■peclfled.  The  plaintiffs  claim  that  the  trust  thus  at- 
tempted to  be  created  Is  void ;  that  as  to  the  residu- 
ary estate  the  testator  died  Intestate;  and  that  distri- 
bution thereof  should  be  made  among  the  next  of  klu, 
etc.  The  defendant  Aloock,  one  of  the  executors,  de- 
murred to  the  complaint.  At  Special  Term  the  de- 
murrer was  overruled  and  the  plaintiffs  had  judgment. 
On  appeal  to  the  General  Term  the  judgment  was  re- 
versed, and  judgment  was  rendered  In  favor  of  tbe  de- 
fendant Alcock,  thus  affirming  the  validity  of  the 
third  clause  of  the  wllL    The  plalutlffiB  now  appeal. 

Some  of  the  points  Involved  In  the  case  now  before 
ns  were  passed  upon  In  the  late  case  of  Oilman  v.  ilf  c- 
Ardle,  99  N.  Y.  461;  S.  C,  62  Am.  Rep.  41.  In  that 
case  the  deceased  had  in  her  life-time  placed  In  the 
hands  of  the  defendant  a  sum  of  money,  on  bis  prom- 
ise to  apply  It  to  certain  purposes  during  the  life-time 
of  the  deceased  and  of  her  husband,  and  after  the 
death  of  both  of  them  to  pay  their  funeral  expenses, 
etc,  and  to  expend  what  should  remain  In  procuring 
Roman  Catholic  masses  to  be  said  for  the  repose  of 
their  souls.  This  court  declined  to  decide  whether  a 
valid  trust  had  been  created  in  respect  to  the  surplus, 
there  being  no  ascertained  or  ascertainable  beneficiary 
who  could  enforce  it;  and  the  majority  of  the  court 
expressly  reserved  Its  opinion  upon  that  question,  dis- 
posing of  the  case  upon  the  ground  that  a  valid  con- 
tract inter  vivoH,  to  be  performed  after  the  death  of 
the  promisee,  had  been  established,  that  there  was 
nothing  lllegiil  In  the  purpose  for  which  the  expendi- 
ture was  contracted  to  be  made,  and  that  there  was 
no  want  of  definlteness  in  the  duty  assumed  by  the 
promisor;  and  we  held  that  as  there  had  been  no 


breach  of  the  contract,  but  the  promisor  was  ready 
and  willing  to  perform,  he  was  entitled,  at  against  the 
legal  representatives  of  the  promisee,  to  retain  the 
consideration.  The  point  upon  which  the  majority  of 
the  court  in  the  case  last  cited  reserved  its  decision  is 
now  again  presented.  There  Is  no  contract  inter  vivoa^ 
but  the  will  expressly  bequeaths  the  fund  In  question 
to  the  executors  In  trust  for  the  purposes  therein 
specified ;  one  of  which  Is  to  apply  the  residuary  estate 
to  the  purpose  of  having  prayers  offered  In  a  Roman 
Catholic  church  for  the  repose  of  the  souls  of  the  tes- 
tator, of  his  family,  and  of  all  others  who  may  be  In 
purgatory.  It  is  claimed  that  this  disposition  con- 
tains all  the  elements  of  a  valid  trust  of  personal 
property,  that  there  are  definite  and  competent  trus- 
tees, that  the  purpose  of  the  trust  Is  lawful,  and  that 
It  Is  sufficiently  definite  to  be  capable  of  being  en- 
forced by  a  court  of  equity,  as  the  court  could  decree 
the  payment  of  the  fund  to  a  Roman  Catholic  church 
or  churches  for  the  purpose  directed  by  the  will.  But 
If  all  this  should  be  conceded,  there  Is  still  one  Impor- 
tant element  lacking.  There  Is  no  beneficiary  in  ex- 
istence or  to  oome  Into  existence  who  Is  Interested  in 
or  can  demand  the  execution  of  the  trust.  Ko  defined 
or  ascertainable  living  person  has  or  ever  can  have  any 
temporal  interest  In  Its  performance;  nor  Is  any  In- 
corporate church  designated  so  as  to  entitle  it  to  claim 
any  portion  of  the  fund.  The  absence  of  a  defined 
l)eneflclary  is,  as  a  general  rule,  a  fatal  objection  to  any 
attempt  to  create  a  valid  trust.  It  Is  said  by  Wright, 
J.,  in  Levy  v.  Levy,  83  N.  Y.  107,  that  "If  there  Is  a 
single  postulate  of  the  common  law  established  by  an 
unbroken  line  of  decision,  It  Is  that  a  trust  without  a 
certain  l)eneficlary,  who  can  claim  its  enforcement,  is 
void,  whether  good  or  bad,  wise  or  unwise.''  It  is  only 
in  regard  to  the  class  of  trusts  known  as  '*chari table'* 
that  a  different  rule  has  ever  prevailed  In  equity  in 
England,  and  still  prevails  In  some  of  our  sister 
States.  Whether  the  English  doctrine  of  charitable 
uses  and  trusts  prevails  in  this  State  will  be  considered 
hereafter.  In  all  other  cases  the  rule  as  stated  by 
Judge  Wright  is  universally  recognized,  both  in  law 
and  in  equity. 

It  is  claimed  that  the  trust  now  under  review  Is  not 
void  according  to  the  general  rules  of  law  for  want  of 
a  defined  beneficiary,  because  the  trust  Is  for  the  pur- 
pose of  having  prayers  offered  In  a  Roman  Catholic 
church  to  be  selected  by  the  executors.  It  Is  con- 
tended that  this  is  in  effect  a  gift  to  such  Roman 
Catholic  church  as  the  executors  shall  select,  inasmuch 
as  the  money  to  be  expended  for  the  masses  would, 
according  to  the  usage,  be  payable  to  the  church  or 
churches  where  they  were  to  be  solemnized,  and 
therefore  as  soon  as  the  selection  Is  made,  the  desig- 
nated church  or  churches  will  be  the  beneficiary  or 
beneficiaries,  and  entitled  to  the  payment;  that  the 
trust  Is  therefore,  in  substance,  to  pay  the  fund  to 
such  Roman  Catholic  church  or  churches  as  the  execu- 
tors may  select;  and  that  a  duly-Incorporated  church, 
capable  of  receiving  the  bequest,  must  be  deemed  to 
have  been  intended.  Passing  the  crltcisms  to  which 
the  assumptions  contained  in  this  proposition  are  sub- 
ject, and  considering  the  trust  as  If  It  had  been  In 
form  to  pay  over  the  fund  to  such  Roman  Catholic 
church  as  the  executors  might  select,  to  defray  tbe  ex- 
pense of  offering  prayers  for  the  dead,  the  objection  of 
iodefiniteness  In  the  beneficiary  would  not  be  removed. 
The  case  of  Power  v.  Caaaidy,  79  N.  Y.  602;  8.  C,  36 
Am.  Rep.  660,  Is  relied  upon  by  the  respondents  as 
supporting  their  claim.  In  that  case  the  bequest  was 
of  a  fund  to  the  executors  in  trust,  to  be  divided  by 
them  among  such  Roman  Catholic  charities,  institu- 
tions, schools  or  churches  In  the  city  of  New  York  as 
a  majority  of  the  executors  should  decide,  and  In  such 
proportions  as  they  might  think  proper.    The  opinion 
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of  tbe  court  by  Miller,  J.,  holds  that  glvitig  full  force 
and  effect  to  tbe  rules  that  the  object  of  tbe  trust  must 
be  oertalu  and  well  deflued;  that  the  beneficiaries 
must  be  either  named  or  capable  of  being  ascertained 
within  the  rules  of  law  applicable  to  such  cases;  and 
that  the  trusts  must  be  of  such  a  nature  that  a  court 
of  equity  can  direct  their  execution,  and  making  no 
exception  in  favor  of  charitable  uses— the  bequest 
should  be  upheld,  as  coming  within  the  general  rule; 
that  the  clause  designates  a  certain  class  of  objects  of 
the  testator's  bounty,  to  which  he  might  have  made  a 
valid  direct  bequest,  and  that  bj  conferring  power 
upon  his  executors  to  designate  the  organizations 
which  should  be  entitled  to  participate,  and  the  pro- 
portion which  each  should  take,  he  did  not  impair  tbe 
legality  of  tbe  provision  so  long  as  the  organizations 
referred  to  had  an  existence  recognized  by  law  and 
were  capable  of  taking  and  could  be  ascertained;  that 
the  evidence  showed  that  at  the  time  of  the  execution 
of  the  will,  and  of  the  testator's  death,  there  were  in 
the  city  of  New  York  Incorporated  institutions  of  the 
class  referred  to  in  the  will,  and  that  a  portion  of  these 
had  been  designated  by  a  majority  of  the  executors ; 
that  none  but  incorporated  iiistitutions  could  .awfully 
have  been  selected,  and  that  even  if  the  executors  had 
failed  to  make  a  selection  or  apportionment,  the  court 
would  have  had  power  to  decree  the  execution  or  tbe 
trust,  there  being  no  difficulty  in  determining  what 
institutions  came  within  the  class  described  by  the 
testator.  It  must  be  observed  that  in  the  case  cited 
the  beDeficlaries  were  confined  to  Roman  Catholic  in- 
stitutions of  a  certain  class  In  the  city  of  Now  York. 
These  were  necessarily  limited  in  number.  By  1  Rev. 
St.,  p.  734,  $  97,  it  is  provided  that  a  trust  power  does 
not  cease  to  be  imperative  when  the  grantee  has  the 
right  to  select  any,  and  exclude  others,  of  the  persouj 
designated  as  the  objects  of  the  trust;  by  section  99, 
that  when  the  terms  of  the  power  import  that  the  es- 
tate or  fund  is  to  be  distributed  between  the  persons 
designated  in  such  manner  or  proportions  as  the  trus- 
tee of  tbe  power  may  think  proper,  the  trustee  may 
allot  tbe  whole  to  any  one  or  more  of  such  persons  in 
exclusion  of  the  others;  by  section  100,  that  If  the 
trustee  of  a  power,  with  the  right  of  selection,  shall 
die  leaving  the  power  unexecuted,  its  execution  shall 
be  decreed  in  equity  for  the  benefit  equally  of  all  the 
persons  designated  as  objects  of  the  trust;  and  by 
section  101,  that  where  a  power  In  trust  is  created  by 
will,  and  the  testator  has  omitted  to  designate  by 
whom  tbe  power  is  to  be  exercised,  its  execution  shall 
devolve  on  the  Court  of  Chancery.  Regarding  these 
provisions  as  declarations  of  general  rules  applicable 
to  all  trust  powers,  and  governing  trusts  of  personal  tCs 
well  as  real  property,  the  decision  in  Power  v.  Casaidy 
in  no  manner  infringes  upon  the  rule  that  the  desig- 
nation of  a  beneficiary,  entitled  to  enforce  its  execu- 
tion, is  essential  to  the  validity  of  a  trust;  and  the 
only  point  as  to  which  the  correctness  of  that  decis- 
ion is  open  to  any  doubt  is  whether,  in  fact,  the  bene- 
ficiaries in  that  case  were  sufficiently  defined  and 
capable  of  ascertainment  to  enable  a  court  of  equity 
to  enforce  the  trust  in  their  behalf.  The  view  taken 
in  respect  to  that  point  was  certainly  very  libera] ;  but 
the  court  has  in  subsequent  cases  repeatedly  an- 
nounced that  the  decision  was  not  to  be  extended,  and 
it  is  evident  that  without  a  material  extension,  it  can- 
not be  made  to  cover  the  present  case.  Here,  if  the 
church  or  churches  from  among  which  the  selection 
is  to  be  made  are  to  be  regarded  as  the  beneficiaries, 
they  are  not  limited,  as  In  Power  v.  CasHidy,  to  a  Ro- 
man Catholic  church  or  churches  in  the  city  of  New 
York,  but  include  all  the  Roman  Catholic  churches  in 
the  world.  No  one  church  or  the  churches  of  any 
particular  locality  can  claim  the  benefit  of  the  be- 
quest.   In  this  respect  the  case  at  bar  is  analogous  to 


that  of  Prichard  v.  Thompson,  95  N.  Y.  76,  where  tbe 
bequest  was  of  a  sum  of  money  to  the  executors,  to  be 
distributed  by  them  **  among  such  incorporated  socie- 
ties organized  under  the  laws  of  the  State  of  New 
York  or  the  State  of  Maryland,  having  lawful  aa- 
thority  to  receive  and  bold  funds  upon  permaQ«iit 
trusts  for  charitable  and  edacatioaal  uses,**  as  the  ex- 
ecutors or  the  survivors  of  them  might  select,  and  In 
such  sums  as  they  might  determine.  This  bequest  was 
held  void  because  of  the  indefiniteness  of  the  designa- 
tion of  the  beneficiaries.  The  opinion  was  written  by 
the  same  learned  judge  who  delivered  tbe  opinion  In 
Power  V.  C<i88idy^  and  by  him  distinguished  from  that 
case  on  the  ground  that  in  Power  v.  Caasidy  the  class 
of  beneficiaries  was  specially  designated  and  confined 
to  the  limits  of  a  single  city,  and  to  a  single  religions 
denomination,  so  that  each  one  could  readily  be  ascer- 
tained, and  each  had  an  Inherent  right  to  apply  to  the 
court  to  sustain  and  enforce  the  trust;  while  In  tbe 
case  at  bar  every  charitable  and  educational  -institu- 
tion  within  two  States  was  included.  This  case 
(Prichard  v.  Thompson)  also  establishes  that  the  power 
to  the  executors  to  select  the  beneficiary  or  benefici- 
aries does  not  obviate  the  objection  of  the  omission  of 
the  testator  to  designate  them  in  the  will,  unless  the 
persons  or  corporations  from  among  whom  the  selec- 
tion is  to  be  made  are  so  defined  and  limited  that  a 
court  of  equity  woold  have  power  to  enforce  the  exe- 
cution of  the  trust,  or  in  default  of  a  selection  by  the 
trustee,  to  decree  an  equal  distribution  among  all  the 
beneficiaries.  This  discussion  has  proceeded  in  answer 
to  the  claim  that  the  church  or  churches  where  the 
masses  were  to  be  solemnized  were  the  intended  ob- 
jects of  the  testator's  bounty,  and  the  beneficiaries  of 
the  trust;  but  the  correctness  of  that  position  Is  by 
no  means  conceded.  It  Is  however  not  necessary  to 
discuss  it.  If  the  bequest  had  been  of  a  sum  of  money 
to  an  incorporated  Roman  Catholic  church  or 
churches,'  duly  designated  by  the  testator,  and 
authorized  by  law  to  receive  such  bequests,  for  the 
purpose  of  the  solemnization  of  masses,  a  different 
question  would  arise.  But  such  is  not  this  cAtte.  The 
bequest  is  to  the  executors  in  trust,  to  l>e  by  them  ap- 
plied for  the  pnrpose  of  having  prayers  offered  in  any 
Roman  Catholic  church  they  may  select. 

It  has  been  argued  that  the  absence  of  a  beneficiary 
entitled  to  enforce  the  trust  is  not  fatal  to  its  exist- 
ence where  the  trustee  is  competent  and  willing  to 
execute  it,  and  the  purpose  is  lawful  and  definite ;  that 
it  is  only  where  the  trustee  resists  the  enforcement  of 
the  trust  that  the  question  of  the  existence  of  a  l>eiie- 
fioiary  entitled  to  enforce  it  arises.  I  have  not  found 
any  case  in  which  this  question  has  been  adjudicated 
or  the  point  has  been  made,  and  it  does  nut  seem  to 
be  presented  on  this  appeal.  The  case  now  before  us 
arises  on  a  demurrer  by  the  defendant  Alcock,  one  of 
the  executors,  to  the  complaint,  on  the  ground  that  it 
shows  no  right  in  the  plaintiffs.  The  complaint  al- 
leges that  the  defendant  Alcock,  together  with  Fred- 
erick Smyth,  was  named  as  executor  in  the  will; 
that  the  defendant  Alcock  did  not  qualify,  and  has 
never  acted,  as  executor  or  as  trustee  of  the  alleged 
trust  sought  to  be  created  by  the  third  clause,  nor  par- 
ticipated in  any  form  in  carrying  out  the  same;  but 
that  his  co-executor,  Frederick  Smyth,  has  taken  pos- 
session of  the  whole  estate  as  such  executor  and  trus- 
tee. Smyth  is  not  a  party  to  this  appeal.  It  comes  up 
on  the  demurrer  of  Alcock  alone,  and  there  is  nothing 
in  the  complaint  to  show  that  he  is  willing  to  execute 
the  trust;  but  on  the  contrary  it  shows  that  he  has  In 
no  manner  acted  or  qualified  himself  to  act  therein. 
But  aside  from  these  considerations  I  do  not  think 
that  the  validity  or  invalidity  of  the  trust  can  depend 
upon  the  will  of  the  trustee.  If  the  trust  is  valid,  he 
can  be  compelled  to  execute  It;  if  invalid  he  stands. 
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as  to  personal  propertj  uiidUposed  of  by  the  will,  as 
trustee  for  the  next  of  kin,  and  the  equitable  Interest 
is  vested  in  them  immediately  on  the  death  of  the  tes- 
tator, subject  only  to  the  payment  of  bis  debts  and 
the  expenses  of  administration.  When  a  trust  Is  at- 
tempted to  be  created  without  any  beneficiary  enti- 
tled to  demand  its  enforcement,  the  trustee  would,  If 
the  trust  property  were  in  his  possession,  have  the 
power  to  hold  it  to  his  own  use  without  accountability 
to  any  one,  and  contrary  to  the  intention  of  the  donor, 
but  for  the  principle  that  tn  such  a  case  a  resultlnK 
trust  attaches  in  faror  of  whoever  would,  but  for  the 
alleged  trust,  be  equitably  entitled  to  the  property. 
This  equitable  title  cannot  on  any  sound  principle  be 
made  to  depend  upon  the  exercise  by  the  trustee  of  an 
election  whether  he  will  or  will  not  execute  the 
alleged  trust.  In  such  a  case  there  is  no  trust  in 
the  sense  in  which  the  term  is  used  In  jurisprudence. 
There  is  simply  an  honorary  and  imperfect  obligation 
to  carry  out  the  wishes  of  the  donor,  which  the  alleged 
trustee  cannot  be  compelled  to  perform,  and  which  he 
has  no  right  to  perform  contrary  to  the  wishes  of  those 
legally  or  equitably  entitled  to  the  property,  or  who 
have  succeeded  to  the  title  of  the  original  donor.  The 
existence  of  a  valid  trust  capable  of  enforcement  is 
oqnsequentiy  essential  to  enable  one  claiming  to  hold 
as  trustee  to  withhold  the  property  from  the  legal  rep- 
resentatives of  the  alleged  donor.  A  merely  nominal 
trust,  in  the  performance  of  which  no  ascertainable 
person  has  any  interest,  and  which  is  to  be  performed 
or  not  as  the  person  to  whom  the  money  is  given 
thinks  fit,  has  never  been  held  to  be  sufficient  for  that 
purpose. 

It  is  contended  however  that  charitable  uses  and 
trusts  are  not  subject  to  the  general  rules  of  law  upon 
this  subject,  and  that  the  bequest  now  under  con- 
sideration is  of  that  class.  The  distinguishing  features 
of  this  class  of  trusts,  as  administered  in  England  from 
an  early  period,  were  that  they  might  be  established 
through  trustees,  who  might  consist  either  of  indi- 
viduals or  a  corporation ;  and  in  the  case  of  individual 
trustees,  they  might  hold  in  indefinite  succession,  and 
l>e  self-perpetuating,  and  the  funds  might  be  devoted 
In  perpetuity  to  the  charitable  purposes  indicated  by 
the  donor;  while  private  trusts  were  not  permitted  to 
continue  longer  than  a  life  or  lives  in  being  and 
twenty-one  years  and  a  fraction  afterward.  The  per- 
sons to  be  benefited  might  consist  of  a  class,  though 
the  individual  members  of  the  class  might  be  uncer- 
tain. The  scheme  of  the  charity  might  be  wanting  in 
sufficient  deflniteness  or  details  to  admit  of  its  practi- 
cal administration,  and  in  such  cases  a  court  of  equity 
would  order  a  reference  to  a  master  in  chancery  to  de- 
vise a  scheme  for  Its  administration,  which  should  as 
nearly  as  possible  conform  to  the  intentions  of  the 
founder  of  the  charity;  and  thus  was  called  into 
operation  what  was  known  as  the  ^'  Cy-pris  Doctrine." 
These  charitable  trusts  were  regarded  as  matters  of 
public  concern,  and  were  enforceable  by  the  attorney- 
general,  although  in  many  cases  the  court  would  com- 
pel their  performance  without  his  intervention  at  the 
Instance  of  a  town  or  parish,  or  of  its  inhabitants,  or 
of  an  individual  of  the  class  intended  to  be  benefited, 
such  as  one  of  the  poor  or  maimed,  etc.  In  a  com- 
paratively recent  case  argued  in  this  court,  many  In- 
stances of  ancient  charities  were  cited  which  had  been 
enforced  by  the  Court  of  Chancery  In  England,  such 
as  Cooke* a  Charity,  decided  A.  D.  1662,  whereby  the 
testator  ordered  the  purchase  of  lands  and  the  erec- 
tion of  a  free  grammar  school ;  Botid's  Charity,  deci- 
ded A.  D.  1668,  in  which  the  testator's  will,  dated  in 
1606,  directed  that  there  should  be  established  a  Bede 
house  at  Bablock,  and  there  should  l>e  built  a  chapel, 
and  therein  one  mass  to  k>e  said  on  Sunday,  and 
therein  to  l>e  ten  poor  men  and  a  woman  to  dress  their 


meat  and  drink— the  priest  to  be  a  brother  of  Trinity 
guild  and  Corpus  Christi  guild,  etc. ;  HoweU's  Charity^ 
decided  in  1667,  whereby  the  testator  directed  his  ex- 
ecutors to  provide  a  rent  of  400  ducats  yearly  forever, 
to  be  appropriated  each  year  to  promote  the  marriage 
of  four  orphan  maidens,  honest  and  of  good  fame. 
This  trust  appears  to  have  been  enforced  In  chancery 
upon  a  bill  filed  by  certain  orphan  maidens  In  behalf 
of  themselves  and  others.  We  are  also  referred  to 
numerous  other  charities  for  the  support  of  the  pour, 
for  erection  of  almshouses,  hospitals,  maintaining 
school-masters,  keeping  churches  in  repair  and  other 
similar  purposes.  In  the  case  of  Bond's  Charity,  cited 
al>ove,  a  license  was  granted  by  King  Henry  VII,  in 
1606,  to  the  testator's  son  and  others  to  grant  lands  to 
support  a  priest  to  slug  mass,  and  twelve  poor  men 
and  one  woman  to  say  prayers  and  obsequies  for  the 
king,  the  brothers  and  sisters  of  the  guild,  and  for 
their  souls,  and  especially  for  the  soul  of  the  testator, 
Thomas  Bond,  in  the  then  newly -erected  chapel  at 
Bablock.  It  appears  that  religious  or  pious  uses  were, 
when  the  Roman  Catholic  religion  prevailed  In  Eng- 
land, recognized  as  charities.  In  1684  Henry  Barton 
devised  to  the  rector  of  8t.  Mary's  and  the  church- 
wardens and  their  successors  certain  lands  at  a  per- 
petual rent,  payable  to  the  guild  of  Corpus  Christi, 
etc.,  so  that  said  rector  of  St.  Mary's  and  his  success- 
ors, or  their  parish  priests,  when  they  should  say 
prayers  in  the  pulpit  of  the  church,  should  pray  for 
the  souls  of  Richard  Barton,  the  testator's  father,  of 
Dionesia,  his  mother,  and  for  the  souls  of  their  chil- 
dren and  all  the  faithful  deceased,  and  in  case  they 
should  neglect  to  do  so  for  two  days  after  the  proper 
time,  that  the  master  and  wardens  of  said  guilds,  etc., 
should  levy  a  distress  upon  said  lands  for  twelve  pence 
by  way  of  penalty,  and  retain  such  distress  until  such 
prayers  should  be  said.  This  property  appears  to  have 
been  afterward  seized  by  the  crown  under  the  statute 
of  chauntries  (1  Edw.  VI)  and  granted  by  Edward 
VI  to  one  Stapleton;  but  the  rector,  etc.,  of  St. 
Mary's  having  re-entered,  it  was  made  to  appear  In  a 
litigation  between  them  and  the  successors  In  interest 
of  Stapleton  that  no  prayers  for  souls  had  been  made, 
nor  had  the  rents  of  the  premises  been  devoted  to  any 
manner  of  superstitious  use  within  the  space  of  six 
years  and  more  next  before  the  first  year  of  the  reign 
of  King  Edward  VI,  since  which  time  the  rents  and 
profits  had  been  employed  by  the  parson  and  church- 
wardens of  the  parish  in  good  uses  and  pui*poses.  The 
case  was  tried  in  the  22d  and  23d  Ellz.,  and  the  parish 
was  allowed  to  retain  the  land  for  general  charitable 
purposes. 

The  purposes  for  which  charities  were  established 
In  England  were  so  numerous  and  varied,  and  the 
learning  contained  in  the  books  on  that  subject  is  so 
vast,  that  it  would  be  futile  to  attempt  to  go  Into  It 
In  detail  or  to  do  more  than  briefly  refer  to  their  his- 
tory, so  far  as  is  necessary  to  determine  whether  the 
English  doctrine  of  charitable  uses  and  trusts,  as  dis- 
tinguished from  private  trusts  governed  by  the  gen- 
eral rules  of  law,  still  has  any  place  in  the  jurispru- 
dence of  this  State.  The  statute  of  1  Edw.  VI,  A.  D. 
1647,  known  as  the  *'  Statute  of  Chauntries,"  recited 
that  a  great  part  of  superstition  and  errors  in  Chris- 
tian religion  bad  been  brought  into  the  minds  of  men 
by  reason  of  their  ignorance  of  their  true  and  perfect 
salvation  through  the  death  of  Jesus  Christ,  and  by 
devising  vain  opinions  of  purgatory,  and  masses  to  be 
done  for  those  who  are  departed,  which  doctrine  is 
maintained  by  nothing  more  than  by  the  abuse  of 
trentalies,  chauntries  and  other  provisions  for  the 
continuance  of  such  blindness  and  ignorance ;  that  the 
amendment  of  the  same,  and  converting  them  to  good 
and  godly  uses,  such  as  the  erection  of  grammar 
schools,  the  education  of  youth,  and  better  provision 
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for  the  poor,  oauDot  in  the  present  Psrliameut  oou- 
Teiiieutly  be  doue,  nor  be  oommitted  to  any  person 
than  to  the  king*  who  by  the  advice  of  his  most  pru- 
dent council  can  and  will  most  wisely  alter  and  dis- 
pose of  the  same.  It  then  recites  the  act  of  87  Hen. 
VIII  for  the  dissolution  of  colleges,  ohauntries,  etc., 
and  enacts  that  all  colleges,  free  chapels  and  chaun- 
trles  not  In  the  actual  possession  of  the  late  or  pres- 
ent king  (with  certain  specified  exceptions)  and  idl 
their  lands  and  revenues,  are  declared  to  be  in  the  ae* 
tual  seizure  and  possession  of  the  present  king,  with- 
out office  found;  and  that  all  sums  of  money,  etc., 
which  by  any  conveyance,  will,  devise,  etc.,  have 
been  given  or  appointed  in  perpetuty  toward  the 
maintenance  of  priests,  anniversaries  or  obits,  be 
vested  in  the  king.  Certain  colleges,  free  chapels  and 
chaun tries,  such  as  those  within  the  universities  of 
Oxford  and  Cambridge,  and  others  specified  In  the 
statute,  were  exempted  from  its  provisions ;  but  the 
king  was  empowered  to  alter  the  ohauntries  in  the 
universities.  In  this  manner  property  which  had  been 
devoted  by  the  donor  to  uses  which  had  come  to  be 
regarded  as  superstitions  were,  through  the  king,  put 
to  charitable  uses  which  were  deemed  lawful;  and 
this  policy  was  carried  out  by  many  decrees  of  the 
Court  of  Chancery.  The  statute  of  89  Eliz.,  A.  D, 
1597,  authorized  persons  owning  estates  in  fee-simple 
during  twenty  years  next  ensuing  the  passage  of  the 
act,  by  deed  enrolled  in  the  High  Court  of  Chancery, 
to  found  hospitals,  houses  of  correction,  alms-houses, 
etc.,  to  have  continuance  forever,  and  place  therein  a 
head  and  members,  and  such  number  of  poor  as  they 
pleased;  and  such  institutions  were  declared  to  be 
corporations,  with  perpetual  succession.  It  will  be 
observed  that  this  was  but  a  temporary  act,  which 
gave  power  only  for  twenty  years  next  ensuing  its 
passage,  to  found  the  ohauntries  mentioned.  Thte 
statute  also  contained  a  provision  entitled  *'An  act  to 
reform  deceits  and  breaches  of  trust  touching  lands 
given  to  charitable  uses,'*  which  recited  that  divers 
institutions  had  l>een  founded,  some  by  the  queen  and 
h  er  progenitors  and  some  by  other  godly  and  weli- 
disposed  people  for  the  charitable  relief  of  poor,  aged 
and  impotent  people,  maimed  soldiers,  schools  of 
learning,  orphans,  and  for  other  good,  charitable  and 
lawful  purposes  and  intents,  and  that  lands  and  goods 
given  for  such  purposes  had  been  unlawfully  converted 
to  the  lucre  and  gain  of  some  few  greedy  and  covetous 
persons ;  and  then  proceeds  to  provide  for  the  issue  of 
commissions  out  of  chancery  to  inquire  into  those 
wrongs,  and  decree  the  observance  of  the  trusts  ac- 
cording to  the  intent  of  the  founders  thereof.  This 
statute  was  followed  by  that  of  48  Eliz.,  ch.  4,  **  To 
redress  the  mlsemployment  of  lands,  goods  and  stocks 
of  money  heretofore  given  to  charitable  uses.*'  This 
act  is  known  as  the  '*  Statute  of  Charitable  Uses,''  and 
was  at  one  time,  together  with  that  of  89  Eliz.,  re- 
garded as  the  foundation  of  the  law  of  charitable  uses 
and  of  the  jurisdiction  of  chancery  In  coses  of  chari- 
ties. But  the  reports  of  the  record  commission  es- 
tablished in  1819  have  disclosed  that  the  Jurisdiction 
had  been  exercised  and  charity  laws  administered  by 
the  courts  of  chancery  from  a  much  earlier  period. 
The  act  however  throws  light  upon  what  were  at  the 
time  considered  and  recognized  as  charitable  uses,  for 
they  are  enumerated  in  the  preamble  as  follows,  viz. : 
The  relief  of  the  poor,  the  maintenance  of  the  slok  and 
maimed  soldiers  and  mariners,  schools  of  learning, 
free  schools,  and  schools  In  universities;  the  repair  of 
bridges,  ports,  havens,  causeways,  churches,  sea-banks 
and  highways;  the  education  and  preferment  of 
orphans;  the  maintenance  of  houses  of  correction; 
the  marriage  of  poor  maidens;  the  aid  of  young 
tradesmen,  handicraftsmen  and  persons  decayed;  the 
relief  or  redemption  of  prisoners  or  captives;  the  aid 


of  poor  persons  in  the  payment  of  taxes.  The  act  then 
provides  for  the  issuing  of  commissions  by  the  lord 
chancellor  of  England  or  the  chancellor  of  the  daohy 
of  Lancaster,  and  the  redress  of  breaches  of  trust,  as  in 
the  statute  89  Ells.  In  this  enumeration  of  charitable 
uses  there  is  none  which  would  cover  the  present  case; 
and  indeed,  under  the  statute  of  ohauntries  and  other 
statutes  prohibiting  superstitions  uses.  It  wonld  not 
have  been  recognized  in  England  as  valid  as  a  charity 
or  otherwise.  But  assuming,  as  perhaps  we  ought  to 
assume,  that  before  gifts  for  the  support  of  priests, 
ohauntries,  etc.,  came  to  be  regarded  as  superstitious 
uses,  they  were  within  the  principles  of  ohiarity,  and 
that  they  became  illegal  only  by  virtue  of  t^e 
statutes  against  superstitious  uses;  in  this  State, 
where  all  religions  t>eliefs,  doctrines  and  forms 
of  worship  are  free,  so  long  as  the  public  peace 
is  not  disturbed,  the  trust  in  question  cannot  be  im- 
peached on  the  ground  that  the  use  to  which  the  fund 
was  attempted  to  be  devoted  was  a  superstitions  use. 
The  efficacy  of  prayers  for  the  dead  is  one  of  the  doc- 
trines of  the  Iloman  Catholic  Church,  of  which  the 
testator  was  a  member;  and  those  professing  that  be- 
lief are  entitled  in  law  to  the  same  respect  and  proteo- 
tion  in  their  religious  observances  thereof  as  those  of 
any  other  denomination.  These  observances  oaniv>t 
be  condemned  by  any  court,  as  matter  of  law,  as 
superstitions,  and  the  English  statutes  against  saper- 
stitious  uses  can  have  no  effect  here.  Const.  U.  8. 
amend.,  art.  1;  Const  N.  T.,  art  1,  S  a  If  in  other 
respects  the  bequest  was  by  the  law  of  England  valid 
as  a  **charitable"  nse,  and  the  English  dootrine  of 
charitable  uses  prevails  in  this  State,  the  objections  to 
its  validity  on  the  ground  of  indefiniteness  of  the 
trust,  perpetuity  and  the  absence  of  an  ascertainable 
beneficiary  can  be  overcome;  otherwise  they  must 
prevail  at  least  so  far  as  relates  to  the  absence  of  a 
beneficiary,  which  is  sufficient  to  dispose  of  the  ease 
without  reference  to  the  other  points.  We  will  there- 
fore treat  the  bequest  as  a  charitable  nse. 

The  principal  cases  in  this  State  in  which  the  doe- 
trine  of  charitable  uses  has  been  discussed  are  IFii- 
liams  V.  TFilMoma,  8  N.  Y.  527;  Otoetut  v.  MiesUmary 
Soc,  U  id.  880 ;  Beekman  v.  Bonaor,  28  id.  296;  Down- 
ing V.  MarshaU,  id.  866;  Levy  v.  Levy,  88  id.  97;  Rose 
V.  Beneficent  Aes'n,  1868  (not  reported);  Bosoom  t. 
dlherteon,  84  N.  Y.  588;  BurriU  v.  Boardman,  48  Id. 
254;  S.  C,  8  Am.  Rep.  694.  These  cases  were  argued  by 
counsel  of  eminent  ability,  and  in  the  arguments  and 
opinions  display  a  depth  of  learning  and  thoroughness 
of  research  which  render  it  useless  to  attempt  a  dis- 
cussion of  the  question  here  as  an  original  question,  or 
to  do  more  than  summarize  the  main  points  upon 
which  the  arguments  turned,  and  ascertain  how  the 
case  stands  upon  those  authorities.  So  lately  as  the 
case  of  BurrUlY.  Boardmant  48  N.  Y.  254,  the  question 
was  argued  as  still  an  open  one ;  and  that  case  was  de- 
cided on  the  ground  that  the  trust  was  valid  withoat 
resorting  to  the  doctrine  of  charitable  uses.  Coin- 
stock  J.,  in  a  note  to  the  eleventh  edition  of  Kent's 
Commentaries  (volume  4,  p.  805,  note  2,)  states  that 
the  essential  requisites  of  a  valid  trust  are  (1)  a  sulll- 
olent  expression  of  an  intention  to  create  a  trust ;  (SS)  a 
beneficiary  who  is  ascertained  or  capable  of  being  as- 
certained ;  that  the  appointment  or  non-appointment 
of  a  trustee  of  the  legal  estate  is  not  material ;  that  if 
the  trust  or  beneficial  purpose  be  well  declared,  and  if 
the  beneficiary  is  adefinlte  person  or  corporatioa  capa- 
ble of  taking,  the  law  itself  will  fasten  the  tmst  npon 
him  who  has  the  legal  estate,  whether  the  grantor, 
testator,  heir  or  next  of  kin,  as  the  case  may  be;  and 
and  that,  ontside  of  the  domain  of  oharitabie  uses,  no 
deflnlteness  of  purpose  will  sustain  a  tmst  if  theie  be 
no  ascertained  beneficiary  who  has  a  right  to  enforoe 
It    And  in  delivering  the  opinion  of  this  ooort  in 
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Beekman  v.  Bon9or,  28  N.  Y.  310,  the  same  learned 
judge  sajs  that  the  joint  authori^  of  the  oases  of 
fFiUtom  v.  WUliams,  8  N.  Y.  627,  aod  Owens  v.  Mis- 
Honoftf  Soc,  14  K.  Y.  398,  establishes  the  proposltlous 
(1)  that  a  gift  to  charity  is  maintaiuabie  iu  this  State 
if  made  to  a  competent  tmstee,  and  if  so  defined  that 
it  can  be  executed,  as  made  by  the  donor,  by  a  judi- 
cial decree,  although  It  may  be  void,  according  to  gen- 
eral rales  of  law,  for  want  of  an  ascertained  benefici- 
ary;  (2)  that  in  other  respects  the  rules  of  law  applic- 
able to  charitable  uses  are  within  those  which  apper- 
tain to  trusts  in  general ;  (8)  that  the  cy^pris  power 
which  constitutes  the  peculiar  feature  of  the  Bnglish 
system,  and  is  exercised  in  determining  gifts  to 
charity  where  the  donor  has  failed  to  define  them  and 
iu  framing  schemes  of  approximation  near  to  or  from 
the  donor*8  trae  design,  is  nnsuited  to  our  institutions, 
and  has  no  existence  in  the  jurisprudence  of  this  State 
on  this  subject.  But  he  declined  to  re-examine  these 
cases,  as  he  concludes  that  the  law  of  charities  could 
not  be  invoked  in  the  case  then  under  consideration. 
The  same  learned  judge  however  in  the  subsequent 
case  of  Dascom  v.  AWertson,  34  N.  Y.  584,  in  which  he 
acted  as  counsel,  reviewed  at  length  the  question 
whether  the  English  law  of  charitable  uses  prevailed 
to  any  extent  whatever  in  this  State.  His  argument 
was  preserved  In  print,  and  was  used  in  BurrUl  v. 
Boardman,  48  N.  Y.  254,  and  In  that  argument,  refer- 
ring to  what  he  had  said  in  his  opinion  In  Beekman  v. 
Bonaor  as  to  the  proposition  that  a  gift  to  charities.  If 
well  defined  and  made  to  a  competent  trustee,  was 
maintainable  In  this  State,  although  it  might  be  void, 
according  to  general  rules  of  law,  for  want  of  an  ascer- 
tained beneficiary,  and  to  the  similar  remark  In  his 
opinion  in  Downing  v.  Marshall,  23  N.  Y.  882,  char- 
acterizes his  own  remarks  in  those  two  cases  as  a  most 
inconsiderate  repetition,  as  a  dictum^  of  a  proposition 
laid  down  by  another  judge;  calling  attention  to  the 
fact  that  the  repetition  was  a  mere  dichim,  because  in 
the  two  oases  in  which  it  was  made  the  trasts  were 
held  void. 

The  case  of  WiUiama  v.  WUliams,  8  N.  Y.  624,  is  the 
leading  case  In  the  court  of  last  resort  In  this  State  in 
support  of  the  doctrine  that  the  English  law  of  chari- 
table uses  Is  In  force  in  this  State,  and  It  fully  supports 
the  proposition  that  it  is.  In  that  case  the  testator, 
after  making  a  bequest  to  an  incorporated  church,  be- 
queathed the  sum  of  16,000  to  Zophar  B.  Oakl^  and 
other  individual  trustees,  with  power  to  perpetuate 
their  successors,  as  a  pnrpetual  fund  for  the  education 
of  the  children  of  the  poor  who  should  bo  educated  in 
the  academy  of  the  village  of  Huntington,  with  di- 
rections to  accumulate  the  fund  up  to  a  certain  point, 
and  apply  the  income  in  i>erpetulty  to  the  education 
of  the  children  whose  parents'  names  were  not  upon 
the  tax-lists.  The  opinion  was  ddivered  by  Denlo,  J., 
and  concurred  in  by  four  of  the  other  judges,  tiiree 
judges  dissenting.  The  opinion  held  that  this  bequest, 
by  the  general  rules  of  law,  would  be  defective  and 
void,  as  a  conveyance  In  trust  for  the  want  of  a  ceshU 
que  Urust  in  whom  the  equitable  title  could  vest,  and 
could  be  sustained  only  by  force  of  that  peculiar  sys- 
tem of  law  known  in  England  under  the  name  of  the 
'*  Law  of  Charitable  Uses;"  that  the  objection  that 
the  bequest  assumed  to  create  a  perpetuity  would  also 
be  fatal  if  the  Revised  Statutes  applied  to  gifts  for 
charitable  purposes.  But  the  learned  judge  held  that 
according  to  the  laws  of  England  as  understood  at  the 
time  of  the  American  Revolution,  and  as  it  still  ex- 
isted, devises  and  bequests  for  tbe  snpport  of  charity 
orrveligion,  though  defective  for  want  of  such  a 
grantee  or  donee  as  the  rules  of  law  required  in  other 
cases,  would,  when  not  within  the  purview  of  the 
mortmain  act,  be  supported  in  tbe Ck)urtof  Chancery; 
that  the  law  of  charitable  uses  did  not  originate  in, 


and  was  not  created  by  the  statute  48  Ellz.,  ch.  4,  but 
had  been  known  and  recognized  and  enforced  before 
that  statute,  and  was  Ingrafted  upon  the  common  law, 
and  consequently  was  not  abrogated  by  the  repeal  In 
this  State  of  the  statute  48  Eliz.  in  1788  (Laws  1788, 
ch.  46,  $  87),  that  the  provisions  of  the  Revised  Stat- 
utes did  not  affect  property  given  in  perpetuity  for  re- 
ligious or  charitable  purposes;  and  that  consequently 
the  bequest  to  24nphar  B.  Oakley  and  others  In  trust 
for  tbe  children  of  tbe  poor  was  valid. 

In  Otoetis  V.  Missionary  Soc,  14  N.  Y.  380.  the  testa- 
tor bequeathed  the  residue  of  his  estate  to  the 
"Methodist  General  Missionary  Society,"  an  unin- 
corporated association  existing  when  the  will  was 
made,  and  when  it  took  effect,  in  1884,  but  which  sub- 
sequent to  the  testator's  death  became  Incorporated. 
In  a  suit  between  the  incorporated  society  and  the 
next  of  kin  of  the  ^stator,  the  bequest  was  held  void, 
and  that  the  next  of  kin  were  entitled  to  tbe  residue. 
Opinions  were  delivered  by  Selden,  J.,  and  Denio,  J. 
Judges  A.  S.  Johnson,  T.  A.  .Tohnson,  Hubbard  and 
Wright  concurred  In  the  opinion  of  Selden,  J.,  which 
held  that  the  bequest  was  not  valid  as  one  made  to  the 
association  for  its  own  benefit,  because  of  its  inca- 
pacity to  take;  nor  could  it  be  sustained  as  a  chari- 
table or  religious  use,  as  It  was  not  accompanied  by 
any  trust  as  to  the  application  of  the  fund.  Also  that 
where  there  was  no  trastee  competent  to  take,  our 
Court  of  Chancery  had  no  jurisdiction  to  uphold  a 
trust  for  a  charitable  or  religious  purpose;  and  it  dis- 
tinguished the  case  from  WilliamHy,  WiUia^ns  on  the 
ground  that  there  the  bequest  was  to^  trustees  compe- 
tent to  take.  Although  the  tenor  of  the  opinion  is 
against  following  the  example  of  the  English  chancel- 
lors in  applying  a  peculiar  and  partial  system  of  rules 
to  the  support  of  charitable  gifts,  Judge  Selden  disa- 
vows the  Intention  of  denying  the  power  of  courts  of 
equity  in  this  State  to  enforce  the  execution  of  trusts 
created  for  public  and  charitable  purposes  iu  cases 
where  the  fund  is  given  to  a  trustee  competent  to 
take,  and  where  the  charitable  use  is  so  far  defined  as 
to  be  capable  of  being  specifically  executed  by  tbe  au- 
thority of  the  court,  even  although  no  certain  bene- 
ficiary other  than  the  public  at  large  may  be  desig- 
nated. Denio,  J.,  while  reaffirming  the  decision  in 
WiUiams  v.  WiUiams,  placed  his  vote  upon  the  ground 
that  the  trust  was  not  one  which  could  be  executed 
by  the  court  as  a  charitable  use,  the  purposes  of  the 
society  being  **  to  diffuse  more  generally  the  blessings 
of  education,  civilization  and  Christianity  throughout 
the  United  States  and  elsewhere;"  that  although 
trusts  in  favor  of  education  and  religion  had  always 
l>een  considered  charitable  uses,  and  were  recognized 
as  such  iu  the  statute  of  Elizabeth,  the  advancement 
of  civilization  generally  was  not  classed  among  chari- 
ties, and  the  whole  fund  might  be  disposed  of  for  pur- 
poses promotive  of  universal  civilization,  which  still 
would  not  be  charitable  objects  in  the  understanding 
of  the  law.  Six  of  the  judges  were  of  opinion  that  the 
charity  was  not  sufficiently  defined  by  the  terms  of  the 
will,  and  that  the  judgment  in  favor  of  the  next  of 
kin  should  be  affirmed  on  that  ground. 

The  next  case  in  oider  is  Beekman  v.  Bonsor,  28  N. 
Y.  298.  In  that  case  the  amount  to  be  given  to  the 
charitable  purpose,  as  well  as  the  manner  in  which  the 
fond  was  to  be  applied,  was  left  to  the  discretion  of 
the  executors.  They  renounced,  and  it  was  held  that 
the  trust  was  Incapable  of  execution,  that  the  cy-pres 
power,  as  exercised  In  England  In  cases  of  charity, 
had  no  existence  in  this  State,  and  that  the  next  of 
kin  were  entitled  to  the  fund.  Numerous  points  were 
discussed  In  the  opinion,  which  was  by  Comstock,  J., 
and  he  there  made  the  didumt  which  he  afterward  re- 
called, that  a  gift  of  charity  which  would  be  void  by 
the  general  rules  of  law  for  the  want-etf  an  ascertained 
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beneficiarj,  will  be  upheld  by  the  oourts  of  this  State 
if  the  thing  Riven  was  oertaiii,  if  there  was  a  compe- 
tent trustee  to  administer  the  fund  as  directed,  and  if 
the  oharitj  itself  was  precise  and  definite. 

Dowdjig  V.  Marahcdi,  23  N.  Y.  866,  held  that  a  devise 
and  bequest  to  an  unincorporated  missionary  society 
were  void,  on  the  same  grounds  as  in  the  case  of 
Owens  V.  Missionary  Soc,  supra. 

Up  to  this  time  the  doctrine  of  the  case  of  WiUiama 
V.  Williams  as  to  the  validity  of  trusts  for  charities, 
even  in  the  absence  of  a  definite  beneficiary,  has  been 
acquiesced  in.  But  in  Levy  v.  Levy,  88  N.  Y.  97,  it 
was  vigorously  assailed  by  Wright,  J.,  who  discussed 
the  question  anew  whether  the  English  doctrines  of 
trusts  for  charitable  uses  were  law  in  this  State.  That 
learned  judge  expressed  a  decided  opinion  that  they 
were  not  (page  106  etseQ.);  that  that  peculiar  system 
of  jurisprudence  proceeded  in  disregard  of  rules 
deemed  elementary  and  fundamental  in  other  limita- 
tions of  property,  in  upholding  indefinite  charitable 
gifts,  by  the  exercise  of  chancery  powers  and  the  royal 
prerogative;  that  it  was  not  the  exercise  of  the  ordi- 
nary jurisdiction  of  chancery  over  trusts,  but  a  juris- 
diction extended  and  strengthened  by  the  prerogative 
of  the  crown  and  the  statute  of  43  Eliz.  over  public 
and  indefinite  uses  defined  in  that  statute  as  **  chari- 
ties ;**  that  even  in  England  it  had  been  deemed  neces- 
sary to  restrain  and  regulate  by  act  of  Parliament  the 
creation  of  these  indefinite  charitable  trusts,  by  the 
statutes  of  mortmain  and  other  restrictions,  and  it 
cannot  be  supposed  that  the  system  was  deliberately 
retained  in  this  State  freed  from  all  legislative  restrio* 
tion.  He  calls  attention  to  the  fact  that  in  1788  the 
Legislature  of  this  Stnte  repealed  the  statute  of  43 
Eliz.,  the  statute  against  superstitious  uses  and  the 
mortmain  acts.  That  at  that  time  it  was  •  supposed 
that  the  law  for  the  enforcement  of  charitable  trusts 
had  its  origin  only  in  the  statute  of  Elizabeth ;  and 
argues  that  the  Legislature  of  1788,  in  thus  sweeping 
away  all  the  great  and  distinctive  landmarks  of  the 
English  system,  must  have  intended  that  the  efi'ect  of 
the  repeal  should  be  to  abrogate  the  entire  system  of 
indefinite  trusts,  which  were  understood  to  be  sup- 
ported by  that  statute  alone;  and  that  the  whole 
course  of  legislation  in  this  State  indicates  a  policy  not 
to  introduce  any  system  of  public  charities  except 
through  the  medium  of  coii>orate  bodies.  That  in  17B4 
the  general  law  for  the  incorporation  of  religious  socie- 
ties had  been  enacted,  and  that  before,  and  contempo- 
raneously with  the  repeal  of  the  statute  of  Elizabeth 
and  the  statutes  of  mortmain,  special  acts  incorporat- 
ing such  societies  were  passed,  and  other  acts  have 
been  passed  creating  or  authorizing  corporations  for 
various  religious  and  charitable  purposes,  in  all  of 
which  are  to  be  found  limitations  upon  the  amount  of 
property  to  be  held  by  such  societies;  thus  indicating 
a  policy  to  confine  within  certain  limits  the  accumula- 
tion of  property  perpetually  appropriated,  even  to 
charitable  and  religious  objects.  That  the  absolute  re- 
peal of  the  statute  of  Elizabeth  and  the  mortmain  acts 
was  wholly  inconsistent  with  the  policy  thus  indi- 
cated, unless  it  was  intended  to  abrogate  the  whole  law 
of  charitable  uses  as  understood  and  enforced  in  Eng- 
land. The  opinion  then  refers  to  the  course  of  legis- 
lation in  this  State  following  the  repeal  of  the  Eng- 
lish statutes  authorizing  corporations  for  charitable, 
religious,  literary,  scientific  and  benevolent  purposes, 
and  in  all  cases  limiting  the  amount  of  property  to  be 
enjoyed  by  them.  This  legislation  is  claimed  to  dis- 
close a  policy  differing  from  the  British  system,  and 
absolutely  inconsistent  with  the  supposition  that  uses 
for  public  or  indefinite  objects,  and  of  unlimited  dura- 
tion, can  be  created  and  sustained  without  legislative 
sanction.  Since  the  case  of  Williams  v.  Williams,  de- 
cided  thirty-five  years  ago,  there  has   been  no  ad- 


judged case  in  this  court  which  supports  a  charitable 
(rift  on  the  principles  enunciated  by  Judge  Deiiio  in 
pronouncing  that  decision.  Of  course  this  observation 
applies  only  to  the  indefinite  charity  which  the  case 
included,  and  not  to  the  gift  in  favor  of  a  religioiia 
corporation. 

After  the  decision  of  that  case  the  struggle  in  this 
court  for  the  overthrow  of  charitable  uses  began  in  the 
case  of  Owens  v.  Missionary  Soc,  14  N.  Y.  880.  The 
opponents  of  such  trusts  had  for  their  justifioatiou 
the  repeal  in  1788  in  this  State  of  all  the  British  staU 
utes  which  upheld  such  trusts  in  England,  and  the 
substitution  of  a  charity  .system  maintained  by  oar 
statute  laws  In  the  form  of  corporate  charters,  con- 
taining, by  legislative  enactment,  power  to  receive, 
hold  and  administer  charitable  gifts  of  every  variety 
known  in  the  practice  of  civilized  communities  and 
our  statute  of  uses  and  trusts,  defining  the  traste 
which  may  lawfully  be  created.  This  statute  has  been 
held  binding  on  the  oourts,  although  of  course  it  ceases 
to  operate  when  the  Legislature  charters  a  corporation 
for  a  charitable  purpose,  with  power  to  take  and  hold 
property  in  perpetuity  for  such  purpose.  From  the 
case  of  Owefis  v.  Missionary  Soc,  14  N.  Y.  380, 
through  the  cases  of  Marshall  v.  Downing,  23  K.  Y. 
366;  Levy  v.  Levy,  33  N.  Y.  97;  Bascom  v.  Albertson^ 
34  id.  584:  BurriUv,  Boardman,  43  id.  254;  8.  C,  3 
Am.  Rep.  694;  and  Holmes  v.  Aleod,52N.  Y..332(decl. 
ded  in  1873)— the  struggle  was  continued,  and  the  an* 
nouncemeut  definitely  made,  in  the  latest  of  those 
cases,  that  the  controversy  was  closed  by  the  adoption 
of  the  principles  enunciated  in  the  said  last-men- 
tioned case.  In  Williams  v.  TFiUiams,  Judge  Denio, 
whose  great  learning  and  ability  are  nniversaally 
acknowledged,  maintained,  as  the  basis  of  his  conclu- 
sion in  favor  of  charitable  trusts  as  the  law  of  this 
State,  that  they  came  to  us  by  inheritance  from  our 
British  ancestors,  and  as  part  of  our  common  law. 
That  particular  postulate  being  finally  overthrown, 
and  the  British  statutes  having  been  repealed  at  the 
very  origin  of  our  State  government,  we  should  be  a 
civilized  State  without  provision  for  charity  if  we  had 
not  enacted  other  laws  for  ourselves.  But  charity,  as 
a  great  interest  of  civilization  and  Christianity,  has 
suffered  no  loss  ordiminntion  in  the  change  which  has 
been  made.  The  law  has  been  simplified  and  that  is 
all.  Instead  of  the  huge  and  complex  system  of  Eng- 
land, for  many  generations  the  fruitful  source  of  liti- 
gation, we  have  substituted  a  policy  which  offers  the 
widest  field  for  enlightened  benevolence.  The  proof 
of  this  is  in  the  great  number  of  charitable  instita- 
tions  scattered  throughout  the  State.  It  is  not  cer- 
tain that  any  political  State  or  society  in  the  world 
offers  a  better  system  of  law  for  the  encouragement  of 
property  limitations  in  favor  of  religion  and  learning, 
for  the  relief  of  the  poor,  the  care  of  the  insane,  of  the 
sick  and  the  maimed,  and  the  relief  of  the  destitnte 
than  our  system  of  creating  organized  bodies  by  the 
legislative  power,  and  endowing  them  with  the  legal 
capacity  to  hold  property  which  a  private  person  or  a 
private  corporation  has  to  receive  and  hold  transfers 
of  property.  Under  this  system  many  doubtful  and 
obscure  questions  disappear  and  give  place  to  the 
more  simple  inquiry  whether  the  grantor  or  devisor 
of  a  fund  designed  for  charity  is  competent  to  give; 
and  whether  the  organized  body  is  endowed  by  law 
with  capacity  to  receive  and  to  hold  and  administer 
the  gift.  In  Williams  v.  Williams,  stipra,  in  maintain- 
ing a  gift  for  pious  uses  to  an  incorporated  religions 
society.  Judge  Denio  assigned  the  reasons  which  have 
been  universally  approved  since  that  time;  and  they 
are  summed  up  by  saying  that  charitable  limitations 
of  property  In  favor  of  corporations  competent,  by 
statute  law,  to  hold  them,  are  valid  or  invalid  on  the 
same  grounds  as  other  limitations  of  property  l>etween 
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natural  peraoiifi,  and  are  referable  to  the  general  sys- 
tem of  law  which  governs  in  the  ordinary  transaotions 
of  mankind.  From  his  reasoning  in  the  other  branch 
of  the  case  before  him,  it  appears  that  he  had  not 
reached  the  conclusion  established  in  the  later  oases, 
namely,  that  with  us  charity  is  found  in  our  corpora- 
tion laws,  general  and  special,  which  have  been  ex- 
tended so  as  to  embrace  the  purposes  heretofore 
known  and  recognized  as  charitable,  and  which  are 
continually  extending  and  improving,  so  as  to  meet 
the  new  wants  which  society  In  its  progress  may  de- 
velop. 

As  the  result  of  the  foregoing  views,  the  judgment 
of  the  Supreme  Court  at  General  I'erm  should  be  re- 
versed and  that  of  the  Special  Term  affirmed. 

All  conoar,  Ijarl,  J.,  not  voting. 


CONTRACT— CONSIDERATION— AGREEMENT 
BY  WIFE  TO  LIVE  WITH  HUSBAND. 

MASSACHUSETTS  SUPREME  JUDICIAL  COURT, 
MARCH  80, 1888. 

Mbbtux  y.  Peaslse. 
A  wife,  who  on  account  of  cruel  and  abusive  treatment  on 
the  part  of  her  husband*  was  entitled  to  a  divorce,  sepa- 
rated from  him,  and  consulted  counsel  with  a  view  to  ob 
taining  a  divorce  and  alimony;  whereupon  the  husband 
agreed  that  in  consideration  that  she  would  not  proceed 
against  him  for  the  divorce  and  alimony,  and  would  re^ 
turn  to  him,  and  live  with  him  as  his  wife,  he  would  se- 
cure to  her  benefit  a  certain  sum.  In  pursuance  of  this 
agreement  the  wife  refrained  from  instituting  proceed- 
infcs,  and  returned  and  lived  with  her  husband  until  the 
latter^s  death,  and  he,  on  his  part,  executed  to  the  plain- 
tiff a  note,  which  the  latter  was  to  hold  as  trustee  for  the 
wife,  and  collect  after  the  hu8band*s  death.  Held,  that 
an  action  by  the  trustee  on  the  note  could  not  be  main- 
tained, the  consideration  for  the  note  being  illegal. 

A  CTION  on  a  note.    The  opinion  states  the  case. 

Henry  Carter  and  J.  P.  A  B,  B.  Jonet,  for  plaintiff. 

Charles  W,  Bell  and  WiUiam  H.  Moody,  for  defend- 
ants. 

W.  AiiLEN,  J.  The  note  was  given  i&  carry  out  a 
contract  betweeu  husband  and  wife,  by  which,  in  con- 
sideration that  she  should  live  with  him  as  his  wife 
during  their  joint  lives,  he  was  to  cause  to  be  paid  to 
her  $6,000  after  his  decease,  if  she  survived.  The  con- 
sideration of  the  note  was  the  agreement,  or  the  per- 
formance of  the  agreement,  of  the  wife  to  live  in  mar- 
ital relations  with  her  husband.  It  was  not  to  per- 
form some  service  for  him  which  could  be  hired,  as  to 
keep  his  house,  or  to  nurse  him  in  sickness,  but  to  give 
him  the  fellowship  and  communion  of  a  wife.  This 
is  not  a  service  which  the  wife  can  sell  or  the  husband 
buy.  Perhaps  a  husband  can  hire  his  wife  to  do  any 
thing  for  him  which  a  servant  can  be  hired  to  do,  or 
can  buy  of  her  any  thing  that  is  the  subject  of  barter; 
but  a  servant  cannot  be  hired  to  fulfill  the  marital  re- 
lation, and  the  fellowship  of  the  wife  is  not  an  article 
of  trade  between  husband  and  wife.  Like  parental 
authority  and  filial  obedience  conjugal  conaortium  is 
without  the  range  of  pecuniary  considerations.  The 
law  fixes  and  regulates  it  on  public  considerations, 
and  will  not  allow  the  parties  to  discard  and  resume  it 
for  money.  It  is  the  same  where  the  misconduct  of 
one  party  has  given  to  the  other  the  option  to  with- 
draw conjugal  fellowship.  It  is  not  a  mere  personal 
right,  affecting  only  the  parties  to  the  marriage,  but  a 
right  which  is  an  incident  of  the  status  of  marriage, 


and  which  affects  children,  the  family,  aud  society, 
and  whioli  must  be  exercised  upon  considerations 
arising  from  the  nature  of  the  right.  It  is  given  to 
the  injured  party,  to  be  used  in  the  interests  of  jus- 
tice and  of  society.  It  is  as  much  against  public  pol- 
icy to  restore  interrupted  conjugal  relations  for 
money  as  it  is  to  continue  them  without  interruption 
for  the  same  consideration.  The  right  of  condonation 
is  not  exercised  for  the  sake  of  justice  to  the  injured 
party,  or  with  regard  to  the  rights  of  others,  or  the 
interests  of  the  public,  when  it  is  sold  for  money ;  and 
the  law  cannot  recognize  such  a  consideration  for  it. 
It  Implies  forgiveness,  founded  on  the  supposed  peni- 
tence of  the  wrong-doer,  and  the  hope  that  he  will 
not  again  offend.  Resumed  marital  intercourse,  after 
a  justifiable  separation,  without  such  forgiveness,  and 
only  for  money,  shows  connivance  rather  than  con- 
donation. See  Copeland  V.  Boaz^  9  Baxt.  228;  Van 
Order  v.  Van  Older,  8  Hun,  815;  Roberts  v.  Frishy,  38 
Tex.  219;  MiUerv.  Miller  (Iowa),  36  N.  W.  Rep.  464; 
^dams  V.  ^dam«,  91  N.  Y.  381;  Oarth  v.  Eanishaw, 
3  Younge  &  C  584;  Oipps  v.  Hume,  2  Johns.  &  H.  617; 
Brown  v.  Brine,  1  Exch.  Dlv.  6. 

In  the  present  case  the  wife  had  left  her  husband, 
and  had  a  good  cause  of  divorce  from  him  on  ac- 
count of  extreme  cruelty.  But  the  agreement  did 
not  look  to  a  provision  for  the  separate  support  of  the 
wife,  nor  to  a  bar  against  proceedings  by  her  for  a  di- 
vorce, except  as  that  was  involved  in  the  resump- 
tion of  her  marital  relations.  Had  the  consideration 
of  the  note  been  an  agreement  not  to  prosecute  pro- 
ceedings for  a  vivorce,  a  different  question  would 
have  been  prebented,  upon  which  we  express  no  opin- 
ion. See  Newsome  v.  Netosome,  L.  R.,  2  Prob.  Dlv. 
308.  When  the  wife,  who  was  living  separate  from  her 
husband. for  justifiable  cause,  voluntarily  returned  to 
him,  the  law  conclusively  presumed  that  she  returned 
because  she  had  condoned  the  offense,  and  not  because 
she  was  paid  to  live  with  him;  aud  it  will  not  enforce 
or  recognize  as  valid  a  promise  of  the  husband  to  pay 
money  to  the  wife  to  induce  her  to  return  to  him,  or 
to  condone  the  offense. 

In  the  opinion  of  a  majority  of  the  ooart  the  entry 
must  be,  exceptions  overruled. 

Holmes,  J.  (dissenting).  We  must  assume,  and  a 
majority  of  the  court  do  assume,  that  a  consideration 
furnished  by  a  married  woman  who  is  a  cestui  que 
trust  will  sustain  a  promise  by  her  husband  to  her 
trustee.  Whatever  might  be  thought  upon  this  point 
as  a  new  question,  it  has  been  settled  not  without  dis- 
cussion, aud  we  are  bound  by  the  decisions.  Butler 
V.  Ives,  189  Mass.  202.  See  Nichols  v.  Nichols,  136  id. 
266.  In  the  case  at  bar  the  evidence  tended  to  show 
that  the  defendant's  testator  had  been  guilty  of  ex- 
treme cruelty  to  his  wife,  entitling  her  to  a  divorce, 
and  that  she  had  separated  from  him,  and  had  con- 
sulted counsel  with  a  view  to  obtaining  a  divorce  and 
alimony.  The  consideration  for  the  note  in  suit  was 
that  **  she  would  not  proceed  against  him  for  a  divorce 
or  alimony,  and  would  reture  to  him,  and  live  with 
him  as  his  wife.'*  This  consideration,  however  con- 
strued, was  folly  furnished.  She  did  not  proceed 
against  him,  and  she  did  return,  and  did  live  with  him 
as  his  wife  until  his  death.  I  do  not  understand  it  to 
be  denied  that  this  conduct  on  the  wife's  part  was 
such  a  change  of  position,  or  detriment  in  the  legal 
sense  of  that  word,  as  to  be  a  sufficient  consideration 
for  a  promise,  if  not  an  illegal  one.  We  must  take  it 
that  the  wife  had  a  right  to  refuse  to  return  to  cohab- 
itation; and  it  seems  to  follow,  that  apart  from  ille- 
gality,the  return  itself  was  sufficient  consideration  for 
the  note.  Burkholder's  Appeal,  106  Penn.  St.  81,  87. 
The  case  is  not  like  those  where  the  wife  was  only 
doing  what  she  was  legally  bouud  to  do.  This  was  the 
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ground  of  deoiaion  in  MiUer  ▼.  Miller  (Iowa),  36  N.W. 
Rep.  464  (Deo.  13, 1887),  aud  so  far  as^ppears,  was  the 
fact  in  Copeland  v,  Boaz^  9  Baxt.  223;  Roberts  v. 
Frigby,  38  Tex.  210.  The  last  two  cases  seem  to  go  in 
part  also,  upon  the  ground  that  a  contract  by  a  hus- 
band, upon  a  consideration  moving  from  the  wife,  is 
void,  notwithstanding  the  intervention  of  a  trustee— 
a  ground  which  cannot  be  taken  here  in  view  of  the 
cases  first  cited.  At  all  events,  giving  up  or  refrain- 
ing from  proceedings  for  divorce  and  alimony,  which 
the  wife  is  entitled  to  maintain,  is  both  a  sufficient 
and  a  legal  consideration.  Wilson  v.  Wilson^  1  H.  L. 
Oas.  638,574;  14  Sim.  406;  aiid5H.  L.  Cas.  40;  Bart 
V.  Hart,  18  Ch.  Div.  070,  686;  Sterling  v.  Sterling,  12 
6a.  201,  204.  So  that  I  understand  the  precise  reason 
on  which  the  decision  of  the  majority  goes,  to  be  that 
coupling  the  wife's  return  to  cohabitation  with  the  le- 
gal consideration  of  giving  up  her  divorce  suit  made 
the  contract  illegal.  I  find  no  decision  or  dictum  in 
favor  of  this  proposition.  On  the  other  hand,  the 
Court  of  Errors  and  Appeals  of  New  York  have  unani- 
mously sustained  the  validity  of  a  note  given  by  the 
husband  to  a  trustee  for  his  wife,  upon  substantially 
the  same  consideration  as  in  the  case  at  bar,  and  have 
declared  themselves  unable  to  see  any  thing  against 
public  policy  in  the  transaction.  It  seems  probable 
that  the  Supreme  Court  of  Pennsylvania  would  de- 
cide in  the  same  way,  and  it  is  hardly  open  to  doubt 
that  the  same  view  would  be  taken  in  England. 
Adams  v.  Adams,  91  N.  Y.  881;  Burkholder^s  Appeal, 
106Penn.  St.  31,  87;  Netosome  v.  Neufsome,  L.  R.,  2 
Prob.  Ulv.  806;  JodreU  v.  JcdreU,  9  Beav.  46,  56,  60, 
and  cases  supra;  Strong  v.  Burton,  Act.  Can.  266. 

It  seems  to  me  that  reason  as  well  as  authority  is 
opposed  to  the  decision.  The  actual  return  to  cohabi- 
tation was  perfectly  lawful  whatever  the  motive 
which  induced  it.  I  cannot  think  that  it  is  un- 
lawful to  make  a  lawful  act,  which  the  wife 
may  do  or  not  do,  as  she  chooses,  |the  consid- 
eration of  the  promise,  merely  because  by  reac- 
tion, the  making  of  the  promise  tends  to  mingle 
a  worldly  motive  with  whatever  other  motives  the 
wife  may  have  for  renewing  cohabitation.  No  one 
doubts  that  marriage  is  a  sufficient  consideration  for  a 
promise  to  pay  money.  Pub.  Stat.,  chap.  78,  %  1,  c1.  3. 
I  do  not  quite  understand  why  it  should  be  more  ille- 
gal to  make  such  a  promise  for  the  resumption  than 
for  the  assumption  of  conjugal  relations.  I  agree  too 
to  what  is  said  in  Adams  v.  Adams,  ubi  supra.  The 
arrangement  **  tended  to  restore  peace  and  harmony 
between  husband  and  wife,  and  renew  their  conjugal 
relations.  Agreements  to  separate  have  been  regarded 
as  against  public  policy ;  but  it  would  be  strangely  in- 
consistent if  the  same  policy  should  condemn  agree- 
ments to  restore  marital  relations  after  a  temporary 
separation  had  taken  place.  While  the  law  favors  the 
settlement  of  controversies  between  all  other  persons, 
it  would  be  a  curious  policy  which  should  forbid  hus- 
band and  wife  to  compromise  their  differences,  or 
preclude  either  from  forgiving  a  wrong  committed  by 
the  other.'* 

1  am  authorized  to  say  that  Mr.  Justice  Charles 
Allen  and  Mr.  Justice  Knowltou  concur  in  this  opin- 
ion. 

ICopeland  v.  Boaz,  9  Baxt.  223;  S.  C,  40  Am.  Rep. 
80,  is  in  harmony  with  this  decision;  but  Phillips  v. 
Meyer,  82  lU.  67;  S.  C,  26  Am.  Rep.  2&6,  is  opposed.— 
Ed.] 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 

Appeal— WAIT  BR— ACCEPTANCE  op  costs— supple- 
mental BILL— DISCRETION  OF  COURT.— Where  plain- 
tiff obtains  leave  '*  to  file  and  serve  supplemental  com- 


plaint, *  «  *  with  $10  costs  of  motion  "to  defend, 
defendant  does  not,  by  accepting  the  costs,  waive  bis 
right  to  appeal  from  thereat  of  the  order:  the  ooets 
being  given  absolutely,  and  not  on  condition.  An 
order  of  the  General  Term  refusing  leave  to  serve  a 
supplemental  complaint  Is  dlsorecioDaiy,  and  reTiew> 
able  by  the  Court  of  Appeals.  April  24,  1888.  Farmers^ 
X.  A  T.  Co.  y.  Bankers  A  Merchants'  Tel  Co.  Opinion 
by  Danforth,  J. 


MATTERS  NOT  APPARENT  OP  BBCORD— MOTIOK 

FOR  NEW  TRIAL— DECISION— AFFIRMANCE— DISMISSAL. 

—Where  a  motion  for  a  new  trial  falls  to  show  that  It 
was  based  solely  on  exceptions  or  questions  of  law, 
this  court  will  not  review  the  order  granting  a  new 
trial  (2)  Under  the  New  York  Code,  $  194,  provldlus 
that  if  the  Court  of  Appeals  determines  that  no  error 
was  committed  In  granting  a  new  trial  in  the  lower 
court,  it  must  render  judgment  absolute  upon  tbe 
right  of  the  appellant,  the  Court  of  Appeals  inajr, 
where  It  appears  chat  a  new  trial  was  property  granted, 
and  that  justice  can  be  best  served  by  an  ufflrmanoe 
of  the  order,  affirm  the  same,  and  render  judgment 
absolute,  although  the  motion  for  the  new  trial  faiU  to 
show  but  that  it  was  based  on  questions  of  fact  not 
properly  reviewable  on  appeal,  and  might  have  been 
dismissed.  April  24,  1888.  KenniouU  v.  Parmaiee. 
Opinion  by  Ea,r\,  J. 


JURISDICTION- appbaj:«ablb  orders.— An  or^ 

der  directing  judgment  to  be  entered  on  the  verdict  le 
not  appealable,  but  an  appeal  may  be  taken  from  tlie 
judgment  entered  in  pnrsuance  of  said  order.  April 
24, 1888.  Delaware,  L,  A  W.  B.  Co.  v.  Burkard.  Opin- 
ion by  Earl,  J. 

Carrier—  passengers  —  loss  of  baqqaqb  —  efi- 

DENCE  of  value  -jewelry— duty  TO  INFORM  CAR- 
RIER.—(1)  In  an  action  by  an  emigrant  against  a  steam- 
ship company  for  lost  baggage,  the  testimony  of  a  coa- 
tom  house  inspector  as  to  the  value  of  the  baggage  which 
emigrants  of  the  same  class  and  nationality  as  plalntifT 
generally  carried,  is  incompetent  to  show  the  probable 
value  of  plaintiff's  baggage.  Railroad  v.  Fralofl;  100 
U.  S.  24.  (2)  The  Revised  Statutes  of  the  United 
States,  S  4281,  prohibiting  any  shipper  of  jewelry,  gold 
or  silver,  etc.,  from  lading  such  articles  as  freight  or 
baggage,  without  giving  notice  to  the  master  of  the 
character  thereof,  and  having  the  same  entered  on  the 
bill  of  lading,  has  no  application  to  an  emigrant  oar- 
ry  ing  as  baggage  articles  of  jewelry  and  silverware  snch 
as  would  ordinarily  be  regarded  as  proper  baggage. 
April  24, 1888.  Carlson  v.  Oceanic  Steam  Nav,  Co. 
Opinion  per  Curiam.  Earl,  Peckham  aud  Gray,  JJ.. 
dissenting  on  first  ground. 


Criminal  law— murder  in  the  first  dbori 
evidence— expert— hllars ay  -  instructions  —  ik- 

DICTMENT— FORM— ELECTION  BETWEEN  COUNTS— VMH- 

DiCT  IN  ABSENCE  OF  couNSEL.-^l)  It  appeared  that 
the  defendant  had  lived  unhappily  with  his  wife,  and 
had  threatened  her  life;  that  he  was  infatuated  with 
another  woman,  and  after  being  with  her  until  2 
o'cloch  one  morning,  went  directly  home,  and  shortly 
afterward  returned  In  eager  haste,  and  Informed  her 
of  his  wife's  death.  The  wife  had  been  in  good  health, 
and  an  autopsy  pointed  to  death  from  asphyxia.  A 
witness  of  unimpeached  character  testified  that  de- 
fendant confessed  to  him  that  he  had  suffocated  hU 
wife.  Held,  that  a  verdict  of  murder  In  the  first  de- 
gree was  not  against  the  weight  of  evidence.  (2)  Tbe 
testimony  of  the  overseer  of  the  poor  that  he  had  fur- 
nished aid  and  provisions  to  the  defendant*s  family  at 
a  time  when  he  had  deserted  his  family,  and  gone 
away  with  the  other  woman,  was  competent  as  tend* 
ing  to  show  his  want  of  affection  for  his  wife,  negll- 
genco  in  care  of  her,  etc.    (3)  The  prosecution  chUm- 
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iiig  Ihe  deceased  was  smothered  by  force,  the  quest! ou 
as  to  whether  certaiu  cuts  on  the  under  lip  of  deceased, 
apparently  made  bj  the  teeth,  could  have  been  made 
by  deceased  in  the  absence  of  any  outside  cause,  is 
proper  to  submit  to  a  physician  as  expert.  (4)  The 
testimony  of  a  physician  that  he  saw  another  physi- 
cian, at  an  autopsy  on  the  body  of  deceased,  pass  his 
finger  down  the  trachea,  and  also  up  into  the  larynx, 
such  testimony  t>eing  for  the  purpose  of  showing  that 
there  was  no  obstruction  by  which  deceased  might 
have  choked  to  death,  is  not  objectiotuible  on  the 
ground  that  such  looker-on  could  not  tell  whether  the 
finger  met  any  obstruction.  (5)  Under  the  New  York 
Code  of  Criminal  Procedure,  §  444,  providing,  ttiat 
upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  the  jury  may  find  the  defendant  not  guilty  of 
the  degree  charged  in  the  indictment,  and  guilty  of 
any  inferior  degree,  where  the  indictment  charged 
murder  in  the  first  degree,  it  is  the  duty  of  the  jury 
first  to  consider  whether  he  is  guilty  of  that  charge, 
and  if  not,  to  consider  the  other  degrees.  (6)  Under 
the  New  York  Code  of  Criminal  Procedure,  fi  278,  275, 
276,  prescribing  the  form  of  indictments,  an  indict- 
ment conforming  to  such  requirements  is  not  defect- 
ive, in  that  it  does  not  otherwise  state  when  and 
where  the  court  was  held  at  which  the  indictment  was 
found,  or  the  names  of  the  justice  and  grand  jurors  at 
such  court.  (7)  Where  several  counts  in  an  indictment 
all  charge  the  same  crime,  merely  differing  in  their 
account  of  the  manner  of  its  execution,  it  is  discre- 
tionary with  the  court  whether  it  will  compel  the 
prosecution  to  elect  which  count  it  will  rely  upon.  (8) 
Absence  of  counsel  when  the  jury  return  the  verdict 
in  a  criminal  case  is  not  ground  for  reversal  of  judg- 
ment unless  it  appears  that  the  defendant  was  in  some 
way  prejudiced  thereby.  April  24,  1888.  People  v. 
Wilaoju    Opinion  by  Earl,  J. 

Factors— CONSIGNMENTS— DBAPTS  —  advances  on 
BiLia  of  lading— osneral  lien  for  balance— ss- 
TOPPEL— ignorance  OF  RIGHTS.— (1)  A  shipper  drew 
against  his  consignment  for  sale  upon  the  consignees, 
with  whom  his  account  was  already  overdrawn,  and 
transferred  the  property,  by  assignment  of  the  dupli- 
cate bills  of  lading,  to  the  bank,  which  discounted  the 
drafts.  The  consignees  refused  to  accept  or  to  pay 
the  drafts,  but  afterward  received  the  property  from 
the  carrier  upon  the  original  bills  of  lading.  Held,  thac 
the  consignees  had  no  right  to  apply  the  property,  or 
Its  proceeds,  in  discharge  of  the  shipper's  liability  to 
themselves  arising  from  other  transactions,  and  that 
the  bank  had  acquired  title  to  each  consignment  to  the 
extent  of  the  draft  discounted  on  security  thereof.  (2) 
Plaintiffs  omission  to  enforce  his  right  of  ownership 
in  former  cases  cannot  afi'ect  a  subsequent  case  which 
Involves  different  property;  and  in  the  absence  of 
proof  that  plaintiffs  ignorance  of  his  rights  has  preju- 
diced defendants,  he  is  not  now  estopped  to  assert 
those  rights.  April  10, 1888.  First  Nat,  Bank  of  Bo- 
taoia  V.  Ege,    Opinion  by  Ruger,  C.  J. 

Landlord  and  tenant— lease— breach  of  cov- 
enant FOR  PASSAGE-WAY— DESCRIPTION  OF  PREMISES 

—AMBIGUITY.— (1)  Where  defendants  refused  to  take 
possession  of  and  pay  rent  for  a  basement  leased  for 
offices,  on  the  ground  of  breach  of  covenant  co  con- 
struct and  keep  lighted  a  passage-way  seven  feet  wide 
from  6.  street,  which  was  in  front  of  the  basement, 
through  to  N.  street,  as  an  entrance  to  the  ofSces,  It 
appeared  that  plaintiff  built  the  way  from  B.  street  to 
the  rear  of  the  basement;  but  from  this  point  it  was 
a  dark  room,  filled  with  obstructions,  and  entered  by 
means  of  a  door,  and  that  N.  street  was  reached  b}*  a 
ladder  with  steps  thirty  inches  wide.  Held,  that  the 
covenant  was  broken.  (2)  A  lease  describing  the 
premises  as  **  the  basement  in  No.  9  B.  street  (said  | 


basement  being  about  eighty  feet  in  depth  by  the  full 
width  of  the  building)"  the  basement  being  in  fact 
more  than  100  feet  in  depth,  demises  only  eighty  feet, 
and  there  is  no  ambiguity  proper  for  the  considera- 
tion of  the  jury.  This  basement,  or  that  part  which 
was  let,  was  to  be  used  for  offices,  as  stated  in  the 
lease,  and  it  is  obvious  that  the  provision  for  a  thor- 
oughfare from  one  entrance  to  the  other  on  the  two 
(different  streets  was  a  most  important  one,  being  of 
the  very  substance  of  the  lease,  and  which  if  not  com<* 
plied  with,  would  absolve  the  defendants,  the  lessees, 
from  all  obligations  to  take  possession  of  the  premises 
or  to  pay  rent  in  case  of  not  taking  possession.  It  was 
not  a  question  to  be  submitted  to  the  jury  as  to 
whether  there  had  been  a  substantial  compliance  with 
the  covenants  of  the  lease.  The  evidence  as  to  the 
state  in  which  the  premises  were  left  by  the  lessor  is 
so  far  uncontradicted  as  to  have  made  It  the  duty  of 
the  court  to  have  decided  as  matter  of  law  that  the 
lessor  had  not  in  that  respect  complied  with  the  cov- 
enants of  the  lease.  Instead  of  so  doing,  the  court  sub- 
stantially left  to  the  jnry  the  question.  April  17, 1888. 
Tunbridge  v.  Read,  Opinion  by  Peckbam,  J. ;  Earl 
and  Andrews,  JJ.,  dissenting. 

Mechanics*  liens— sub-contractors— abandon- 
ment   OF    WORK    BY    CONTRACTOR— completion  BY 

OWNER— SURPLUS— NOTICE— VERIFICATION.— (1 )  Sub- 
contractors who  are  lienors  are  entitled  to  a  sum  due 
the  contractor  by  the  owner  of  a  building  unfinished 
because  of  the  failure  to  pay  said  sum  at  the  stage  of 
the  work  agreed  upon.  (2)  A  contractor  who  had 
abandoned  word  on  a  building  because  the  owner 
failed  to  make  a  payment  as  agreed, was  notified  by  said 
owner  that  unless  he  resumed  work  In  two  days  she 
would  proceed  to  finish  the  work,  and  hold  him  for  the 
damages,  and  in  pursuance  of  such  notice  she  did  fin- 
ish the  work,  and  at  less  than  the  price  to  be  paid  the 
contractor.  Held,  that  the  sub-contractors,  having 
filed  their  liens,  were  entitled  to  a  pro  tanto  applica- 
tion of  the  amount  in  excess  of  the  actual  cost  to  the 
satisfaction  of  their  claims.  (3)  The  New  York  act  of 
1862,  which  applies  to  Kings  county,  and  requires  no 
verification  of  the  notice  of  a  mechanics*  lien,  was  not 
repealed  by  the  Xew  York  act  of  1880,  chap.  486,  apply- 
ing to  the  cities  of^the  State  generally.  April  24, 
188H3.    Oraf  v.  Cunningham,    Opinion  by  Peckham,  J. 

Mortgage— CHATTEL— RIGHTS  of  mortgagee— in- 
surance—trial— objection  TO  MODE— JURY— trial 
BY— DEMAND  FOR  MONEY  ONLY.— (1)  The  mortgagee 
of  a  life  insurance  policy  cannot,  the  debt  being  over- 
due, but  no  foreclosure  had,  retain  from  the  insured's 
representatives  more  than  the  amount  of  his  debt, 
with  interest  and  expenses  of  collecting  the  money. 
(2)  After  plaintiff  has  closed  her  case  to  the  jnry,  de- 
fendant is  too  late  in  objecting  that  the  action  shoold 
have  been  tried  as  in  equity,  and  not  at  law.  (8)  A 
complaint  asking  that  the  surplus  received  by  a  mort- 
gagee from  mortgaged  sureties  be  paid  over  to  the  leg- 
atee of  the  mortgagor  demands  a  judgment  for  money 
only,  within  the  New  York  Code  of  Civil  Procedure, 
%  968,  and  so  calls  for  a  trial  by  jury.  April  24, 1888. 
King  V.  Van  Week,    Opinion  by  Earl,  J. 


,    UNITED  STATES  SUPREME  COURT  AB- 
STRACT, 

Constitutional  law  —due  process- special 
admini8trat0r*s  accounting  without  notice  to 
distributees.— The  Revised  Statutes  of  Missouri, 
chap.  ],  art.  1,  814,  authorizing  a  special  adrolnlstra- 
tor  having  charge  of  an  estate  during  the  pendency  of 
a  suit  to  have  a  final  settlement  of  his  acconnts  with 
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the  ref^ular  admiaiBtrator,  without  Riving  notice 
to  distributees,  which  settlement,  in  the  absence  of 
fraud,  is  deemed  conolnsive  against  such  distributees, 
does  not  deprive  any  person  of  his  property  without 
due  process  of  law,  as  the  regular  administrator  repre- 
sents ail  the  distributees  claiming  under  the  will. 
April  16, 1888.  Robarda  v.  Lamb.  Opinion  by  Har- 
lan, J. 
Public    lands  — patents— suits   to    cancbl-* 

LAOHBS  — SUITBY   GOVERNMENT.- A   lapse    Of   lorty- 

flve  years  since  the  cause  of  action  accrued,  is  a  bar  to 
an  action  by  the  government  to  cancel  a  land  patent 
obtained  by  fraud,  so  as  to  enable  it  to  issue  another 
to  those  entitled  to  it,  since  the  United  States  is  not 
the  real  party  in  interest,  and  is  affected  by  the  laches 
of  those  whose  interests  it  asserts.  The  principle  that 
the  United  States  are  not  bound  by  any  statute  of 
limitations,  nor  barred  by  any  laches  of  their  officers, 
however  gross,  in  a  suit  brought  by  them  as  a  sov- 
ereign government  to  enfore  a  public  right,  or  to  assert 
a  public  interest,  is  established  past  all  controversv  or 
doubt.  U.  S.  V.  Railway  Co.,  118  U.  S.  126,  and  cases 
there  cited.  But  this  case  stands  upon  a  different 
footing,  and  presents  a  different  question.  The  ques- 
tion is  are  these  defenses  available  to  the  defendant  in 
a  case  where  the  government,  although  a  nominal 
complainant  party,  has  no  real  interest  in  the  litiga- 
tion, but  has  allowed  its  name  to  be  used  therein  for 
the  sole  benefit  of  a  private  person  ?  It  has  been  not 
unusual  for  this  court  for  the  purposes  of  justice  to 
determine  the  real  parties  to  a  suit  by  reference,  not 
merely  to  the  names  in  which  it  is  brought,  but  to  the 
facts  of  the  case  as  they  appear  on  the  record.  Thus, 
in  the  case  decided  at  this  term  (In  re  Ayers,  123  U.  S. 
492,  i93),  the  court  held  that  the  State  of  Virginia, 
though  not  named  as  a  party  defendant,  was  the  ac- 
tual party  in  the  controversy.  Mr.  Justice  Matthews, 
who  delivered  the  opinion,  said:  **  It  is  therefore  not 
conclusive  of  the  principal  question  In  this  case  that 
the  State  of  Virginia  Is  not  named  as  a  party  defend- 
ant. Whether  It  Is  the  actual  party  *  *  *  must 
be  determined  by  a  conslderatloh  of  the  nature  of  the 
Qase  as  presented  on  the  whole  record.*'  So  In  the 
cases  of  New  Hampshire  v.  Louisiana  and  New  York 
V.  Louisiana,  108  U.  S.  76,  the  court  looked  behind 
and  through  the  nominal  parties  on  the  record  to  as- 
certain who  were  the  real  parties  to  the  suit.  Chief 
Justice  Walte,  in  delivering  the  opinion  of  the  court, 
used  the  following  language:  ^^Noone  can  look  at  the 
pleadings  and  testimony  in  these  cases  without  being 
satisfied  beyond  all  doubt  that  they  were  In  legal 
effect  commenced,  and  are  now  prosecuted  solely  by 
the  owners  of  the  bonds  and  coupons.  *  *  *  The 
bill,  although  signed  by  the  attorney-general,  Is  also 
signed  and  was  evidently  drawn  by  the  same  counsel 
who  prosecuted  the  suits  for  the  bondholders  hi  Lou- 
isiana, and  it  Is  manifested  in  many  ways  that  both 
the  State  and  the  attorney-general  are  only  nominal 
^^otors  In  the  proceeding.  The  bond-owner,  whoever 
he  may  be,  was  the  promoter  and  Is  the  manager  of 
the  su{t.  *  *  *  And  while  the  suits  are  In  the 
names  of  the  States,  they  are  under  the  actual  control 
of  Individual  citizens,  and  are  prosecuted  and  carried 
on  altogether  by  and  for  them.'*  In  the  case  of  U.  S. 
V.  Railway  Co.,  supra.  In  which  it  was  decided  that 
the  statute  of  limitations  of  the  State  of  Tennessee 
was  no  defense  to  an  action  of  the  United  States  upon 
certain  negotiable  bonds  held  by  them  for  public  use, 
Mr.  Justice  Gray  Is  careful  to  say:  **Thls  case  does 
not  present  the  question  what  effect  the  statute  may 
have  In  an  action  on  a  contract  in  which  the  United 
States  have  nothing  but  the  formal  title,  and  the 
whole  Interest  belongs  to  others;"  and  cites  Maryland 
V.  Baldwin,  112  U.  S.  490;  Miller  v.  State,  38  Ala.  600. 
In  the  former  case  It  was  held  that  a  suit  In  the  name 


of  a  State  for  the  benefit  of  parties  interested, 
is  to  be  regarded  as  a  suit  in  the  name  tif 
the  party  for  whose  benefit  it  is  brought.  Mr. 
Mr.  Justice  Field,  delivering  the  opinion  of  the  court, 
said :  **  The  name  of  the  State  is  used  from  necessity 
when  a  suit  on  the  bond  is  prosecuted  for  the  benefit 
of  a  person  interested,  and  in  such  cases  the  real  con- 
troversy is  between  him  and  the  obligors  on  the 
bond;"  and  the  case  was  decided  upon  a  considera- 
tion of  the  merits  as  If  the  party  interested  was  alone 
named  as  plaintiff.  And  he  cited  approvingly  the  fol- 
lowing language  in  McNutt  V.  Bland,  2  How.  9:  '*A8 
the  instrument  of  the  State  law,  his  (the  govemor*s) 
name  is  In  the  bond  and  to  the  suit  upon  it;  but  in  no 
just  view  *  *  *  can  ha  be  considered  a  litigant 
party.  Both  look  to  things,  not  names;  to  the  actors 
in  controversies  and  suits,  not  to  the  mere  forms  or 
inactive  instruments  used  in  conducting  them  in  vir- 
tue of  some  positive  law."  In  Miller  v.  State  the 
other  case  cited  by  Mr.  Justice  Qray,  the  court  said: 
*'As  laches  is  not  to  be  imputed  to  the  govemmant^ 
the  statute  of  limitations  does  not  apply  to  the  State* 
unless  it  l>e  dear  from  the  act  that  it  was  intended  to 
include  the  State.  ♦  «  «  lu  our  opinion  the  role 
that  the  statute  of  limitations  does  not  run  against 
the  State  has  no  application  to  a  case  like  the  present, 
when  the  State,  though  a  nominal  party  on  the  record, 
has  no  real  interest  in  the  litigation,  but  its  name  la 
used  as  a  means  of  enforalng  the  rights  of  a  third 
party  who  alone  will  enjoy  the  benefits  of  a  recovery.'* 
In  Moody  v.  Fleming,  4  Ga.  115, 118,  which  was  a  case 
where  a  party  was  applying  for  a  mandamus  in  the 
name  of  the  State,  the  court  said :  **  It  Is  Insisted  that 
here  the  State  Is  a  party,  moving  the  contest,  and 
setting  up  a  right  to  have  this  survey  certified,  and 
that  the  tenant  will  not  be  protected  by  bis  posses- 
sion, because  the  statute  of  limitations  does  not  run 
against  the  State.  We  have  decided,  and  the  .decision 
is  sustained  by  unbroken  masses  of  authority,  that  the 
statute  of  limitations  does  not  run  against  the  State. 
The  answer  however  to  this  argument  is  this:  The 
State  of  Gteorgia  is  not  the  real  party  to  the  proceed- 
ing. *  *  *  The  process  Is  in  the  name  of  the  State, 
but  the  right  asserted  is  a  private  right  The  issue  is 
between  two  of  the  citizens  of  the  State."  We  are  of 
the  opinion  that  when  the  government  is  a  mere 
formal  complainant  In  a  suit,  not  for  the  purpose  of 
asserting  any  public  right  or  protecting  any  public  In- 
terest, title  or  property,  but  merely  to  form  a  conduit 
through  whom  one  private  person  can  conduct  litiga- 
tion against  another  private  person,  a  court  of  equity 
will  not  be  restrained  from  administering  the  equities 
existing  between  the  real  parties  by  any  exemption  of 
the  govern  meat  designed  for  the  protection  of  the 
rights  or  the  United  States  alone.  The  mere  use  of 
its  name  In  a  suit  for  the  benefit  of  a  private  suitor 
cannot  extend  Its  immunity  as  a  sovereign  govern- 
ment to  said  private  suitor,  whereby  he  can  avoid  and 
escape  the  scrutiny  of  a  court  of  equity  Into  the  mat- 
ters pleaded  against  him  by  the  other  party;  nor  atop 
the  court  from  examining  Into  and  deciding  the  ease 
according  to  the  principles  governing  courts  of  equity 
in  like  cases  between  private  litigants.  These  princi- 
ples, so  far  as  they  relate  to  general  statutes  of  limita- 
tion, the  laches  of  a  party  and  the  lapse  of  time  have 
been  rendered  familiar  to  the  legal  mind  by  oft-re- 
peated enunciation  and  enforcement  of  them  In  the 
decisions  of  this  court.  According  to  these  decisions, 
courts  of  equity  in  general  recognize  and  give  effect  tu 
the  statute  of  limitations  as  a  defense  to  an  equitable 
right  when  at  law  it  would  have  l>een  propeiiy 
pleaded  as  a  bar  to  a  legal  right.  They  refuse  to  in- 
terfere to  give  relief  when  there  has  been  gross  negli- 
gence in  prosecuting  a  claim,  or  where  the  lapse  of 
time  has  been  so  long  as  to  afford  a  clear  presumption 
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that  the  wituesses  to  the  origlDal  traasaotiou  are  dead 
aud  the  other  means  of  proof  have  disappeared.  April 
ao,  1888.  United  States  ▼.  Deebe.  Opiulon  by  La- 
mar, J. 

Railroads —RBQULATioN  of  charobs  —  unrea- 
son abi^s    RMTRIOTIONS  — DUB    PROCESS    OF    LAW.— 
(1)  Under  the  Constitution  of  Arkansas,  art.  12,  §  6, 
f^iving  the  Legislature  power   to    prevent   excessive 
charKes  bj  railroad  companies,  a  regulation  by  the 
Legislature  of  three  cents  per  mile  as  the  maximum  to 
be  charged  for  carrying  passengers  will  not  be  con- 
sidered unreasonable,  because  It  reduces  the  net  in- 
come to  one  and  one-half  per  cent  on  the  original  cost 
of  the  road,  and  to  two  per  cent  on  the  amount  of  its 
bonded  debt,  or  as  confiscating  property  without  due 
process  of  law,  where  there  is  no  evidence  to  show 
that  plaintiffs,  who  had  purchased  the  property  at  a 
foreclosure  sale,  had  paid  a  price  equal  to  the  original 
cost  of  the  road  or  to  the  bonded  debt.    Under  the 
Constitution  of  Arkansas,  art.  17,  i  10,  giving  the  Leg- 
islature the  power  to  regulate   fares   and   freights,  a 
classification  by  the  Legislature  of  railroad  rates  in 
proportion  to  the  length  of  the  line  of  the  road,  if  ap- 
plied equally  to  all  roads  of  the  same  class,  does  not 
violate  the  constitutional  provision  securing  to  all  the 
equal  protection  of  the  laws.    The  general  rule  of  law 
that  governs  this  case  has  been  clearly  stated  and  de- 
veloped In  opinions  of  this  court,  delivered  by  the  late 
chief  justice.   Munn  v.  niinols,  94  U.  S.  118;  Railroad 
Co.  V.   Iowa,  id.    155;Pelkv.    Railway   Co.,  id.    164, 
178;  Railroad  Co.  v    Ackley,  Id.  179;  Railroad  Co.  v. 
Blake,  id.  180;  Stone  v.  Wisconsin,  Id.  181.    Upon  like 
grounds  In  Ruggles  v.  Illinois,  108  U.  8.  626,  and  Rail- 
road Co.  V.  Illinois,  id.  541  (decided  at  October  Term, 
1882),  the  statute  of  Illinois  of  April  15, 1871  (Laws  111., 
1871,  p.  6iO),  which  classified  the  railroads  in  the  SUte 
according  to  their  gross  annual  earnings  per  mile,  and 
put  different  limits  on  the  compensation  of  the  differ- 
ent classes  per  mile  for  carrying  a  passenger  and  his 
baggage,  was  adjudged,  In  opinions  delivered  by  the 
chief  justice,  to  be  constitutional   and   valid.  In  re- 
stricting to  the  limit  of  three  cents  a  mile  existing  cor- 
porations whose  charters  gave  them  power  to  make  all 
by-laws,  rules  and  regulations  not  repugnant  to  law, 
and  gave  their  directors  power  to  establish  such  rates 
of  toll  as  they  should  by  their   by-laws   determine. 
And  two  justices  who  did  not  assent  to  those  opin- 
ions coueurred  In  the  judgments,  because  It  was  not 
shown  that  the  rate  prescribed  by  the  Legislature  was 
nnreasouable.    In  Stone  v.  Trust  Co.,  116  U.   S.  807, 
decided  at  October  Term,  1885,  the  obligation  of  a 
contract  created  by  a  charter  granting  similar  powers 
to  a  railroad  corporation  and  its  directors  was  held 
not  to  be  Impaired  by  a  statute  of  Mississippi  estab- 
lishing aboard  of  railroad   commissioners   charged 
with  the  duty  of  preventing  the  exaction  of  unreason- 
able or  discriminating  rates  upon  transportation  done 
within  the  limits  of  the  State;  and  the  chief  justice 
said :  **  It  is  now  settled  in  this  court  that  a  State  has 
power  to  limit  the  amount  of  charges  by  railroad  com- 
panies for  the  transportation  of  persons  and  property 
within  its  own  jurisdiction,  unless  restrained  by  some 
contract   in   the   charter,  or  unless   what   is    done 
amounts  to  a  regulation  of  foreign  or  inter-State  com- 
merce.'*   116U.  S.  825.    He  added,  however:  **  From 
what  has  thus  been  said.  It  Is  not  to  be  inferred  that 
this  power  of  limitation  or  regulation  Is  itself  without 
limit.    This  power  to  regulate  is  not  a  power  to  de- 
stroy ;  and  limitation  is  not  the  equivalent  of  confis- 
cation. Under  pretense  of  regulating  fares  and  freights 
the  State  cannot  require  a  railroad  company  to  carry 
persons  and  property  without  reward;  neither  can  it 
do  that  which  In  law  amounts  to  a  taking  of  private 
property  for  public  use,  without  just  compensation  or 


without  due  process  of  Uw."    116   U.   S.   331.    The 
opinions  of  the  two  dissenting  justices  were  grounded 
upon  the  provisions  of  the  charter  aud  upon  its  not 
having  been  expressly  made  subject  to  alteration  or 
repeal  by  the  Legislature.    The  cases,  decided  at  the 
same  time,  of  Stone  v.  Illinois  Cent.  R.  Co.,  116  U.  S. 
847,  and  Stone  v.  New  Orleans  &  N.  £.  R.  Co.,    Id. 
852,    were    substantially    similar.      As    applied    to 
freights  and  fares  for  transportation  not  extending 
beyond  the  limits  of  the  Stote  by  which  the  rail-road 
company  is  incorporated,  the  authority  of  the  Legis- 
lature is  not  affected  by  the  later  decision  in  Railway 
Co.  V.  lUlnols,  118  U.  S.  5W.    The  case  at  bar  Is  quite 
clear  of  any  of  the  questions  upon  which  the  members 
of  the  court  have  heretofore  differed  in  opiulon.    If 
the  Memphis  &  Little  Rock  Railroad  Company,  as  re- 
organised by  the  purchasers  at  the  sale  under  the  de- 
cree of  foreclosure  of  the  previous  mortgages,  was  a 
lawful  corporation  of  the  State  of  Arkansas,  it  was  not 
the  same  corporation  as  that  chartered  by  the  Legis- 
lature In  1858,  but  was  a  new  corporation,  subject  to 
the  provisions  of  the  Constitution  aud  laws  In  force 
when  It  first  came  into  existence,  that  is  to  say  in  1877. 
Railroad  Co.  v.  Commissioners.  112  U.    8.    609.    The 
Constitution  of  Arkansas  of  1874  contains  the  follow- 
ing provisions :  **  Corporations  may  be  formed  under 
general  laws,  which  laws  may  from  time  to  time  be 
altered  or  repealed.    The    General   Assembly   shall 
have  power  to  alter,  revoke  or  annul  any  charter  of 
incorporation    now    existing   and  revocable   at   the 
adoption  of  this  Constitution,  or  that  may  be  here- 
after created,  whenever,  in  their  opinion.  It  may  be 
lujarlous  to  the  citizens  of  the  State,  In  such  manner 
however,  that  no  injustice  shall  be  done  to  the  corpora- 
tors."   Article  12,  §  6.    **  The  (General  Assembly  shall 
pass  laws  to  correct  abuses  and  prevent  unjust  dis- 
crimination and  excessive  charges  by  railroad,  canal 
and  turnpike  companies,  for  transporting  freight  and 
passengers,  and  shall  provide  for  enforcing  such  laws 
by  adequate  penalties  and  forfeitures.*'    Article  17, 
1 10.    The  Legislature  of  Arkansas,  by  the  statute  of 
April  4, 1887,  fixed  the  maximum  fare  that  any  cor- 
poration, trustees  or  persons  operating  a  line  of  rail- 
road might  charge  and  collect  for  carrying  a  passenger 
within  the  State  at  eight  cento  a  mile  on  a  Hue  fifteen 
miles  long  or  less,  five  cento  a  mile  on  aline  more  than 
fifteen  and  less  than  seventy-five  miles  long,  and  three 
cents  a  mile  on  a  line  more  than  seventy-five  miles 
long.    The  line  of  the  road  of  the  plaintiffs  In  error  is 
more  than  seventy-five  miles  long,  and  they  charged 
more  than  three  cents  a  mile,  and  were  therefore  held 
to  be  subject  to  the  penalty  imposed  by  the  statute 
for  any  violation  of  its  provisions.    The  plaintiffs  in 
error  do  not  contend  that  It  is  always  or  generally  un- 
reasonable to  restrict  the  rate  for  carrying  each  pas- 
senger to  three  cento  a  mile.    They  argue  that  It  Is  so 
In  this  case  by  reason  of  the  admitted  fact  that  with 
the  same  traffic  that  their  road  has  now,  and  charging 
for  transportation  at  the  rate  of  three  cents  per  mile, 
the  net  yearly  Income  will  pay  less  than  one  and  one- 
half  per  cent  on  the  original  cost  of  the  road,  aud  only 
a  little  more  than  two  per  cent  on  the  amount  of  its 
bonded  debt.    But  there  Is  no  evidence  whatever  as  to 
how  much  money  the  bonds  cost,  or  as  to  the  amount 
of  the  capital  stock  of  the  corporation  as  reorganized, 
or  as  to  the  sum  paid  for  the  road  by  that  corporation 
or  Ito  trustees.    It  certainly  cannot  be  presumed  that 
the  price  paid  at  the  sale  under  the  decree  of  fore- 
closure equaled  the  original  cost  of  the  road  or  the 
amount  of   outstanding  bonded  debt.     Without  any 
proof  of  the  sum  invested  by  the  reorganized  corpora- 
tion or  Its  trustees,  the  court  has  no  means,  if  It  would 
under  any  circumstances   have   the   power,    of   de- 
termining that  the  rate  of  three  cents  a  mile,  fixed  by 
the  Legislature,  is  unreasonable.    Still  less  does  it  ap- 
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pear  that  there  has  beeu  auy  such  oouflnoatiou  as 
amoaiits  to  a  taking  of  property  without  due  prooeas 
of  law.  (2)  It  is  equally  olear  that  the  plaiutiffiB  iu 
error  have  uot  been  denied  the  equal  proteotiou  of  the 
laws.  The  Legislature,  iu  the  exeroiae  of  its  power  of 
reRulatiug  fares  and  freights  may  daesify  the  railroads 
aocordiug  to  the  amouot  of  the  business  which  they 
have  done  or  appear  likely  to  do.  Whether 
the  olaesiflcation  shall  be  aooording  to  the 
amount  of  passengers  and  freight  carried,  or 
of  gross  or  net  earnings,  during  a  previous 
year,  or  aooording  to  the  simpler  and  more  constant 
test  of  the  length  of  the  line  of  the  railroad,  is  a  nrnt- 
ter  within  the  discretion  of  the  Legislature.  If  the 
same  rule  is  applied  to  all  railroads  of  the  same  class, 
there  is  no  violation  of  the  constitutional  provision 
securing  to  all  the  equal  protection  of  the  laws.  A. 
similar  question  was  presented  and  decided  In  Rail-' 
road  ()o.  v.  Iowa,  above  cited.  It  was  there  objected 
that  a  statute  regulating  the  rate  for  the  carriage  of 
passengers  by  different  classes  of  railroads,  aocoiNdlng 
to  their  gross  earnings  per  mile,  was  in  conflict  with 
article  1.  $  4,  of  the  Ck>nstitution  of  Iowa,  which  pro- 
vides that  **  all  laws  of  a  general  nature  shall  have  a 
uniform  operation,**  and  **  the  (General  Assembly  shall 
not  grant  to  any  citizen  or  class  of  citizens  privileges 
or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens.'*  In  answering  that  ol>- 
jeotion,  the  chief  justice  said:  **The  statute  divides 
the  railroads  of  the  State  Into  classes,  according  to 
business,  and  establishes  a  maximum  of  rates  for  each 
of  the  classes.  It  operates  uniformly  on  each  class, 
and  this  is  all  the  Constitution  requires.**  '*  It  is  very 
clear  that  a  uniform  rate  of  charges  for  all  railroad 
companies  in  the  State  might  operate  unjustly  upon 
some.  It  was  proper  therefore  to  provide  in  some  way 
for  an  adaptation  of  the  rates  to  the  circumstances  of 
the  different  roads ;  and  tlie  G^eneral  Assembly,  in  the 
exercise  of  its  legislative  discretion,  has  seen  fit  to  do 
this  by  a  system  of  classification.  Whether  this  was 
the  best  that  could  have  been  done  is  not  for  us  to  de- 
cide. Our  province  is  only  to  determine  whether  it 
could  be  done  at  all  and  under  any  circumstances.  If 
it  could,  the  Legislature  must  decide  for  itself,  subject 
to  no  control  from  us,  whether  the  common  good  re- 
quires that  it  should  be  done.**  94  U.  S.  168,  164. 
April  16,  1888.  Dow  v.  BeideUnan,  Opinion  by 
Gray,  J. 

CODE  OF  ETHICS  OF  THE  ALABAMA  BAR 
ASSOCIATION. 

^VHE  purity  and  efficiency  of  judicial  administration, 
i  which  under  our  system  is  largely  government 
itself,  depend  as  much  upon  the  character,  conduct 
and  demeanor  of  attorneys  in  their  great  trust,  as 
upon  the  fidelity  and  learning  of  courts,  or  the  hon- 
esty and  intelligence  of  juries. 

**  There  is  perhaps  no  profession  after  that  of  the 
snored  ministry  in  which  a  high-toned  morality  is 
more  imperatively  necessary  than  that  of  the  law. 
There  is  certainly,  without  any  exception,  no  profes- 
sion in  which  so  many  temptations  beset  the  path  to 
swerve  from  the  lines  of  strict  integrity ;  in  which  so 
many  delicate  and  difficult  queetlons  of  duty  are  con- 
stantly arising.  There  are  pitfnlls  and  mantraps  at 
every  step*  and  the  mere  youth  at  the  very  outset  of 
his  career  needs  often  the  prudence  and  self-denial,  as 
well  as  the  moral  courage,  which  belong  commonly  to 
riper  years.  High  moral  principle  is  his  only  safe 
guide— the  only  torch  to  light  his  way  amidst  dark- 
ness and  obstruction.*'— Sharstoood. 

A  comprehensive  summary  of  the  duties  specifically 
enjoined  by  law  upon  attorneys,  which  they  are  sworn 


**  not  to  violate,'*  is  found  in  section  791  of  the  Code  of 
Alabama. 

These  duties  are : 

**  1st.  To  support  the  Constitution  and  laws  of  this 
State  and  the  United  States. 

"  2.  To  maintain  the  respect  due  to  courts  of  justice 
and  judicial  officers. 

'*8d.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  in  them,  such  means  only  as  are  con- 
sistent with  truth ;  and  never  to  seek  to  mislead  the 
judges  by  any  artifice  or  false  statement  of  the  law. 

**4th.  To  maintain  inviolate  the  confidence,  and  at 
every  peril  to  themselves  to  preserve  the  secrets  of 
their  clients. 

'*5th.  To  abstain  from  all  offensive  personalities, 
and  to  advance  no  fact  prejudicial  to  the  honor  or 
reputation  of  a  party  or  a  witness,  unless  required  by 
the  justice  of  the  cause  with  which  they  are  charged. 

**6th.  To  encourage  neither  the  commencement  nor 
continuance  of  an  action  or  proceeding  from  any  mo- 
tive of  passion  or  interest. 

**  7th.  Never  to  reject,  for  any  consideration  per- 
sonal to  themselves,  the  cause  of  the  defenseless  or 
oppressed.** 

No  rule  will  determine  an  attorney*s  duty  in  the 
varying  phases  of  every  case.  What  is  right  and 
proper  must,  in  the  absence  of  statutory  rules  and  an 
authoritative  code,  be  ascertained  in  view  of  the  po- 
culiar  facts.  In  the  light  of  conscience,  and  the  conduct 
of  honorable  and  distinguished  attorneys  in  similar 
cases,  and  by  analogy  to  the  duties  enjoined  by  stat- 
ute, and  the  rules  of  good  neighborhood. 

The  following  general  rules  are  adopted  by  the  Ala- 
bama State  Bar  Association  for  the  guidance  of  its 
members : 

DUTY    OF    ATTORNEYS    TO     COURTS     AND     JUDICIAL 
OFFICERS. 

1.  The  respect  enjoined  by  law  for  courts  and  judi- 
cial officers  is  exacted  for  the  sake  of  the  office,  and 
not  for  the  individual  who  administers  it.  Bad  opin- 
ion of  the  incumbent,  however  well  founded,  cannot 
excuse  the  withholding  of  the  respect  due  the  office 
while  administering  its  functions. 

2.  The  proprieties  of  the  judicial  station  in  a  great 
measure  disable  the  judge  from  defending  himself 
against  strictures  upon  his  official  conduct  For  this 
reason,  and  because  such  criticisms  tend  to  impair 
public  confidence  in  the  administration  of  justice,  at- 
torneys should  as  a  rule  refrain  from  published  criti- 
cism of  judicial  misconduct,  especially  in  reference  to 
causes  iu  which  they  have  t>een  of  counsel,  otherwise 
than  in  courts  of  review,  or  when  the  conduct  of  the 
judge  is  necessarily  involved  in  determining  his  re- 
moval from  or  continuance  In  office. 

8.  Marked  attention  and  unusual  hospitality  to  a 
judge,  when  the  relations  of  the  parties  are  such  that 
they  would  not  otherwise  be  extended,  subject  both 
judge  and  attorney  to  misconstruction,  and  should  be 
sedulously  avoided.  A  self-respecting  Independence 
in  the  discharge  of  the  attorney*s  duties,  which  at  the 
same  time  does  not  withhold  the  courtesy  and  respect 
due  the  judge's  station,  is  the  only  just  foundation 
for  cordial  personal  and  official  relations  between 
bench  and  l>ar.  All  attempts  by  means  beyond  these 
to  gain  special  personal  consideration  and  favor  of  a 
judge  are  disreputable. 

4.  Courts  and  judicial  officers,  in  the  rightful  exer- 
cise of  their  functions,  should  fJways  receive  the  sup- 
port and  countenance  of  attorneys  against  unjust  crit- 
icism and  popular  clamor;  and  it  Is  an  attorney's  duty 
to  give  them  his  moral  support  in  all  proper  ways,  and 
particularly  by  setting  a  good  example  iu  his  own  per- 
son of  obedience  to  law. 
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6.  The  utmost  candor  and  f  alroMs  should  character- 
ise the  dealings  of  attorneys  with  the  courts  and  with 
eacn  other.  Knowinglj  citing  as  authority  an  over- 
ruled case,  or  treating  a  repealed  statute  as  in  exist- 
ence—knowingly  misquoting  the  language  of  a  decis- 
ion or  text-book— knowingly  misstating  the  contents 
of  a  paper,  the  testimony  of  a  witness,  or  the  language 
or  argument  of  opposite  counsel— oflfering  evidence 
which  it  is  known  the  court  must  reject  as  illegal,  to 
get  it  before  the  jury,  under  guise  of  arguing  its  ad- 
missibility—and  all  kindred  praetioee— are  deceits  and 
evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  In  the  opening 
argument  positions  Intended  finally  to  be  relied  on,  in 
order  that  opposite  counsel  may  not  discuss  them,  Is 
unprofessional.  Courts  and  juries  look  with  disfavor 
on  such  practices,  and  are  quick  to  suspect  the  weak- 
nest  of  the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evi- 
dence, and  other  questions  of  law,  counsel  should 
carefully  refrain  from  "side-bar  '*  remarks  and  spar- 
ring discourse,  to  influence  the  jury  or  by-standers. 
Personal  colloquies  betweed  counsel  tend  to  delay, 
and  promote  unseemly  wrangling,  and  ought  to  be 
dlsoouraffed. 

6.  Attorneys  owe  it  to  the  courts  and  the  public 
whose  business  the  courts  transact,  as  well  as  their 
own  clients,  to  be  punctual  in  attendance  on  their 
causes;  and  whenever  an  attorney  is  late  he  should 
apologize  or  explain  his  absence. 

7.  One  side  must  always  lose  the  cause ;  and  it  is 
not  wise,  or  respectful  to  the  court,  for  attorneys  to 
display  temper  because  of  an  adverse  ruling. 

DUTY    OF  ATTORNEYS    TO    KACH  OTHER,    TO  CLIENTS, 
AND  TO  THE  PUBLIC. 

8.  An  attorney  should  strive  at  all  times  to  uphold 
the  honor,  maintain  the  dignity,  and  promote  the  use- 
fulness of  the  profession ;  for  it  is  so  interwoven  with 
the  administration  of  justice,  that  whatever  redounds 
to  the  good  of  one  advances  the  other ;  and  the  attor- 
ney thus  discharges,  not  merely  an  obligation  to  his 
brothers,  but  a  high  duty  to  the  State  and  his  fellow- 
man. 

0.  An  attorney  should  not  speak  slightingly  or  dis- 
paragingly of  his  profession,  or  pander  in  any  way  to 
unjust  popular  prejudices  against  it;  and  he  should 
scrupulously  refrain  at  all  times,  and  in  all  relations  of 
life,  from  availing  himself  of  any  prejudice  or  popular 
misconception  against  lawyers,  in  order  to  carry  a 
point  against  a  brother  attorney. 

10.  Nothing  has  been  more  potential  In  creating  and 
pandering  to  popular  prejudice  against  lawyers  as  a 
class,  and  in  withholding  from  the  profession  the  full 
measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false 
claim  often  set  up  by  the  unscrupulous  in  defense  of 
questionable  transactions,  that  it  la  an  attorney's 
duty  to  do  every  thing  to  succeed  In  his  client's  cause. 
An  attorney  **  owes  entire  devotion  to  the  interest  of 
his  client,  warm  seal  In  the  maintenance  and  defense 
of  his  cause,  and  the  exertion  of  the  utmost  skill  and 
ability,'*  to  the  end  that  nothing  may  be  taken  or 
withheld  from  him,  save  by  the  rules  of  law,  legally  ap- 
plied. No  sacrifice  or  peril,  even  to  loss  of  life  itself, 
can  absolve  from  the  fearless  discharge  of  this  duty. 
Nevertheless  it  is  steadfastly  to  be  borne  in  mind  that 
the  great  trust  is  to  be  performed  within,  and  not 
without  the  bounds  of  the  law  which  creates  it.  The 
attorney's  office  does  not  destroy  man's  accountabil- 
ity to  his  Creator,  or  loosen  the  duty  of  obedience  to 
law  and  the  obligation  to  his  neighbor;  and  It  does 
not  permit,  much  less  demand,  yiolation  of  law,  or 


any  manner  of  fraud  or  chicanery,  for  the  client's 
sake. 

11.  Attorneys  should  fearlessly  expose  before  the 
proper  tribunals  corrupt  or  dishonest  conduct  In  the 
profession ;  and  there  should  never  be  any  hesitancy 
in  accepting  employment  against  an  attorney  who  has 
wronged  his  client. 

12.  An  attorney  appearing  or  continuing  as  private 
eounsel  in  the  prosecution  for  a  crime  of  which  he  be- 
lieves the  accused  innocent,  for-swears  himself.  The 
State's  attorney  is  criminal  if  he  presses  for  a  convlo^ 
tion  when  upon  the  evidence  he  believes  the  prisoner 
innocent.  If  the  evidence  is  not  plain  enough  to  jus- 
tify a  nolle  pros.,  a  public  prosecutor  should  submit 
the  case,  with  such  comments  as  are  pertinent,  ac- 
companied by  a  candid  statement  of  his  own  doubts. 

18.  An  attorney  cannot  reject  the  defense  of  a  per- 
son accused  of  a  criminal  offense,  because  he  knows  or 
believes  him  guilty.  It  is  his  duty  by  all  fair  and  law- 
ful means  to  present  such  defenses  as  the  law  of  the 
land  permits,  to  the  end  that  no  man  may  be  deprived 
of  life  or  liberty  but  by  due  process  of  law. 

14.  An  attorney  must  decline  in  a  civil  cause  to  con- 
duct a  prosecution  when  satisfied  that  the  process  is 
merely  to  harass  or  injure  the  opposite  party,  or  to 
work  oppression  and  wrong. 

15.  It  is  a  bad  practice  for  an  attorney  to  communi- 
cate or  argue  privately  with  the  judge  as  to  the  mer- 
its of  his  cause. 

16.  Newspaper  advertisements,  circulars  and  busi- 
ness cards,  tendering  professional  services  to  the  gen- 
eral public,  are  proper;  but  special  solicitation  of  par- 
ticular individuals  to  become  clients  ought  to  be 
avoided.  Indirect  advertisement  for  business,  by  fur- 
nishing or  inspiring  editorials  or  press  notices,  regard- 
big  causes  in  which  the  attorney  takes  part,  the  man- 
ner in  which  they  were  conducted,  the  importance  of 
his  positions,  the  magnitude  of  the  interests  involved, 
and  ail  other  like  self-laudation,  is  of  evil  tendency 
and  wholly  unprofessional. 

17.  Newspaper  publication  by  an  attorney  as  to  the 
merits  of  pending  or  anticipated  litigation,  cali  forth 
discussion  and  reply  from  the  opplsite  party,  tend  to 
prevent  a  fair  trial  In  the  courts,  and  otherwise  preju- 
dice the  due  administration  of  justice.  It  requires  a 
strong  case  to  justify  such  publications;  and  when 
proper,  it  is  unprofessional  to  make  them  anony- 
mously. 

18.  When  an  attorney  Is  a  witness  for  his  client  ex- 
cept as  to  formal  matters,  such  as  the  attestation  or 
custody  of  an  instrument  and  the  like,  he  should 
leave  the  trial  of  the  cause  to  other  counsel.  Except 
when  essentia]  to  the  ends  of  justice,  an  attorney 
should  scrupulously  avoid  testifying  in  court  In  behalf 
of  his  client  as  to  any  matter. 

10.  The  same  reasons  which  make  It  improper  In 
general  for  an  attorney  to  testify  for  his  client,  apply 
with  greater  force  to  assertions,  sometimes  made  by 
counsel  in  argument,  of  a  personal  belief  of  the  client's 
innocence  or  the  justice  of  his  cause.  If  such  asser- 
tions are  habitually  made  they  lose  all  force  and  But>- 
ject  the  attorney  to  falsehood :  while  the  failure  to 
make  them  in  particular  cases  will  often  be  esteemed 
a  tacit  admission  of  belief  of  the  client's  guilt,  or  the 
weakness  of  his  cause. 

20.  It  is  indecent  to  hunt  up  defects  in  titles,  and 
tbe  like,  and  inform  thereof,  in  order  to  be  employed 
to  bring  suit;  or  to  seek  out  a  person  supposed  to  have 
a  cause  of  action,  and  endeavor  to  get  a  fee  to  litigate 
about  it.  Except  where  ties  of  blood,  relationship  or 
trust,  make  it  an  attorney's  duty,  it  Is  unprofessional 
tovolunteer  advice  to  bring  a  lawsuit.  Stirring  up 
strife  and  litigation  is  forbidden  by  law,  and  disrepu- 
table In  morals. 
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21.  CommunioBtioQB  and  ooufldence  between  client 
and  attorney  are  the  property  and  secrets  of  the 
client,  and  oannot  be  dlvulg^ed  except  at  his  instance; 
even  the  death  of  the  client  does  not  absolve  the  at- 
torney from  his  oblif^ation  of  secrecy. 

22.  The  duty  not  to  divulge  the  secrets  of  clients  ex- 
tendi! further  than  mere  silence  by  the  attorney,  and 
forbids  accepting  retainers  or  employment  afterward 
from  others  involving  the  client's  interests  in  the 
matters  about  which  the  confidence  was  reposed. 
When  the  secrets  or  confidence  of  a  former  client  may 
be  availed  of  or  be  material,  in  a  subsequent  suit,  as 
the  basis  of  any  judgment  which  may  Injuriously  af- 
fect his  rights,  the  attorney  cannot  appear  in  such 
cause  without  the  consent  of  his  former  client. 

28.  An  attorney  can  never  attack  an  Instrument  or 
paper  drawn  by  him  for  any  infirmity  apparent  on  its 
face ;  nor  for  any  other  cause  where  confidence  has 
been  reposed  as  to  the  facts  concerning  it.  Where 
the  attorney  acted  as  a  mere  conveyancer,  and  was 
not  consulted  as  to  the  facts,  and  unlinown  to  him 
the  transaction  amounted  to  a  violation  of  the  crimi- 
nal laws,  he  may  assail  it  on  that  ground,  in  suits  be- 
tween third  persons,  or  between  parties  to  the  instru- 
ment and  strangers. 

24.  An  attorney  openly  and  in  his  true  character 
may  render  purely  professional  services  before  com- 
mittees, regarding  proposed  legislation,  and  in  advo- 
cacy of  claims  before  departments  of  the  government, 
upon  the  same  principles  of  ethics  which  justify  his 
appearance  l>efore  the  courts ;  but  it  is  immoral  and 
illegal  for  an  attorney  so  engaged  to  conceal  his  at- 
torneyship, or  to  employ  secret  personal  soliclations, 
or  to  use  means  other  than  those  addressed  to  the  rea- 
son and  understanding,  to  iufiuenoe  action. 

25.  An  attorney  can  never  represent  conflicting  in^ 
terests  in  the  same  suit  or  transaction,  except  by  ex- 
press consent  of  all  so  concerned,  with  full  knowledge 
of  the  facts.  Even  then  such  a  position  is  embarrass- 
ing, and  ought  to  be  avoided.  An  attorney  repre- 
sents conflicting  interests  within  the  meaning  of  this 
rule,  when  it  is  his  duty,  in  behalf  of  one  of  his  clients, 
to  contend  for  that  which  duty  to  other  clients  in  the 
transaction  requires  him  to  oppose. 

26.  '*  It  is  not  a  desirable  professional  reputation  to 
live  and  die  with— that  of  a  rough  tongue,  which 
makes  a  man  to  be  sought  out  and  retained  to  gratify 
the  malevolent  feeling  of  a  suitor  in  bearing  the  other 
side  well  lashed  and  vilifled." 

27.  An  attorney  is  under  no  obligation  to  minister 
to  the  malevolence  or  prejudices  of  a  client  in  the  trial 
or  conduct  of  a  cause.  The  client  cannot  be  made  the 
keeper  of  the  attorney's  conscience  in  professional 
matters.  He  oannot  demand  as  of  right  that  his  at- 
torney shall  abuse  the  opposite  party,  or  indulge  in 
offensive  personalities.  The  attorney,  under  the  sol- 
emnity of  his  oath,  must  determine  for  himself 
whether  such  a  course  is  essential  to  the  ends  of  jus- 
tice, and  therefore  justiflable. 

28.  Clients,  and  not  their  attorneys,  are  the  litigants, 
and  whatever  may  bo  the  ill-feeling  existing  between 
clients,  it  is  unprofessional  for  attorneys  to  partake 
of  it  in  their  conduct  and  demeanor  to  each  other,  or 
to  suitors  in  the  case. 

20.  In  the  conduct  of  litigation  and  the  trial  of 
causes  the  attorneys  should  try  the  merits  of  the 
cause,  and  not  try  each  other.  It  is  not  proper  to  al- 
lude to,  or  comment  upon,  the  personal  history,  or 
mental  or  physical  peculiarities  or  idiosyncrasies  of 
opposite  counsel.  Personalities  should  always  be 
avoided,  and  the  utmost  courtesy  always  extended  to 
an  honorable  opponent. 

ao.  As  to  incidental  matters  pending  the  trial,  not 
affecting  the  merits  of  the  cause,  or  working  substan- 
tial prejudice  to  the  rights  of  the  client,  such  as  forc- 


ing the  opposite  attorney  to  trial  when  he  is  under  af- 
fliction or  bereavement ;  forcing  the  trial  on  a  particu- 
lar day  to  the  serious  injury  of  the  opposite  attorney, 
when  no  harm  will  result  from  a  trial  at  a  different 
time;  the  time  allowed  for  signing  a  bill  of  exceptions, 
crossing  interrogatories,  and  the  like ;  the  attoriiej 
must  be  allowed  to  judge.  Xo  client  i^as  a  right  to 
demand  that  his  attorney  shall  be  illiberal  in  such 
matters,  or  that  he  should  do  any  thing  therein  re- 
pugnant to  his  own  sense  of  honor  and  propriety;  and 
if  such  a  course  is  insisted  on,  the  attorney  should  re- 
tire from  the  cause. 

31.  Where  an  attorney  has  more  than  one  regular 
client,  the  oldest  client,  in  the  absence  of  some  agree- 
ment, should  have  the  preference  of  retaining  the  at- 
torney as  against  his  other  clients  In  litigation  be- 
tween them. 

82.  The  miscarriages  to  which  justice  Is  subject,  and 
the  uncertainty  of  predicting  results,  admonish  at- 
torneys to  beware  of  bold  and  confident  assurances  to 
clients,  especially  where  the  employment  depends 
upon  the  assurance,  and  the  case  is  not  plain. 

83.  Prompt  preparation  for  trial  and  punctuality  in 
answering  letters  and  keeping  engagements,  are  due 
from  an  attorney  to  his  client,  and  do  much  to 
strengthen  their  confidence  and  friendship. 

34.  An  attorney  Is  in  honor  bound  to  disclose  to  the 
client  at  the  time  of  retainer  all  the  circumstances  of 
his  relation  to  the  parties,  or  interest  or  connection, 
with  the  controversy  which  might  justly  influence 
the  client  in  the  selection  of  his  attorney.  He  must 
decline  to  appear  in  any  cause  where  his  obligations 
or  relations  to  the  opposite  party  will  hinder  or  seri- 
ously embarrass  the  full  and  fearless  discharge  of  all 
his  duties. 

36.  An  attorney  should  endeavor  to  obtain  full 
knowledge  of  his  client's  cause  before  advising  him. 
and  is  bound  to  give  him  a  candid  opinion  of  the  mer- 
its and  probable  result  of  his  cause.  When  the  oon- 
troversy  will  admit  of  it  he  ought  to  seek  to  adjust  it 
without  litigation  if  practicable. 

86.  Where  an  attorney,  during  the  existence  of  the 
relation,  has  lawfully  made  an  agreement  which  binds 
his  client,  he  cannot  honorably  refuse  to  give  the  op- 
posite party  evidence  of  the  agreement,b  ecause  of  his 
subsequent  discharge  or  instructions  to  tliat  effSoct  by 
his  former  client. 

37.  Money  or  other  trust  property  coming  into  the 
possession  of  the  attorney,  should  be  promptly  re- 
ported, and  never  commingled  with  his  private  prop- 
erty or  used  by  him,  except  with  the  client's  knowl- 
edge and  consent. 

88.  Attorneys  should  as  far  as  possible  avoid  be- 
coming either  t>orrowers  or  creditors  of  their  client; 
and  they  ought  scrupulously  to  refrain  from  bargain- 
ing at>out  the  subject-matter  of  the  litigation,  so  long 
as  the  relation  of  attorney  and  client  continue. 

88.  Natural  solicitude  of  clients  often  prompts  them 
to  offer  assistance  of  additional  counsel.  This  ahoold 
not  be  met,  as  it  sometimes  is,  as  evidence  of  want  of 
confidence;  but  after  advising  frankly  with  the  client 
it  should  be  left  to  his  determination. 

40.  Important  agreements  affecting  tlie  rights  of 
clients  should,  as  fur  as  possible,  be  reduced  to  writ- 
ing; but  it  is  dishonorable  to  avoid  performance  of  an 
agreement  fairly  made,  because  not  reduced  to  writ- 
ing, as  required  by  rules  of  court. 

41.  An  attorney  should  not  ignore  known  customs 
or  practices  of  the  bar  of  a  particular  court,  even 
when  the  law  permits,  without  giving  opposing  coun- 
sel timely  notice. 

42.  An  attorney  should  not  attempt  to  compromise 
with  the  opposite  party  without  notifying  his  attor- 
ney, if  practicable. 

43.  When  attorneys  jointly  associated  in  a  < 
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not  »«ree  fts  to  any  matter  Tital  to  the  interest  of  their 
olleot,  the  coarse  to  be  pursued  should  l>e  left  to  his 
determination.  The  olieiit*s  decision  should  be  oheer- 
fuUjr  acquiesced  in,  unless  the  nature  of  the  difference 
makes  it  impracticable  for  the  attornej  to  co-operate 
heartily  and  effectiTely,  in  which  event  it  is  his  duty 
to  asic  to  be  discharged. 

44.  An  attorney  coming  Into  a  cause  In  which  others 
are  employed  should  give  notice  as  soon  as  practica- 
ble, and  ask  for  a  conference,  and  if  the  association  is 
objectionable  to  the  attorney  already  in  the  cause,  the 
other  attorney  should  decline  to  take  part  unless  the 
first  attorney  is  relieved. 

45.  An  attorney  ought  not  to  engage  In  discussion 
or  arguments  about  the  merits  of  the  case  with  the 
opposite  party  without  notice  to  his  attorney. 

46.  Satisfactory  relations  between  attorney  and 
client  are  best  preserved  by  a  frank  and  explicit  un- 
derstanding at  the  outset,  as  to  the  amount  of  the  at- 
torney's compensation,  and  where  it  Is  possible,  this 
should  always  be  agreed  on  In  advance. 

47.  In  general  it  is  better  to  yield  something  to  a 
client's  dissatisfaction  at  the  amount  of  the  fee, 
though  the  sum  be  reasonable,  than  to  engage  in  a  law 
suit  to  justify  it,  which  ought  always  to  be  avoided, 
except  as  a  last  resort  to  prevent  imposition  or  fraud. 

48.  Men,  as  a  rule,  over-estimate  rather  than  under- 
value the  worth  of  their  services,  and  attorneys  In  fix- 
ing their  fees  should  avoid  charges  which  unduly  mag- 
nify the  value  of  their  advice  and  services,  as  well  as 
those  which  practically  belittle  them.  A  client's  abil- 
ity to  pay  can  never  justify  a  charge  for  more  than 
the  service  is  worth,  though  his  poverty  may  require 
a  less  charge  in  many  instances,  and  sometimes  none 
at  all. 

49.  An  attorney  may  charge  a  regular  client,  who 
intrusts  him  with  all  his  business,  less  for  a  particu- 
lar service  than  he  would  charge  a  casual  client  for 
like  services.  The  element  of  uncertainty  of  compen- 
sation where  a  contingent  fee  is  agreed  on,  justifies 
higher  charges  than  where  compensation  Is  assured. 

50.  In  fixing  fees  the  following  elements  should  be 
considered :  1st.  The  time  and  labor  required,  the 
novelty  and  difficulty  of  the  questions  involved,  and 
the  skill  requisite  to  properly  conduct  the  cause.  2d. 
Whether  the  particular  case  will  debar  the  attorney's 
appearance  for  others  in  cases  likely  to  arise  out  of  the 

.  transaction,  and  in  which  there  is  a  reasonable  expecta- 
tion that  the  attorney  would  otherwise  be  employed ; 
and  herein  of  the  loss  of  other  business  while  employed 
In  the  particular  case,  and  the  antagonism  with  other 
clients  growing  out  of  the  employment,  dd.  The  cus- 
tomary charges  of  the  bar  for  similar  services.  4th. 
The  real  amount  involved,  and  the  benefit  resulting 
from  the  service.  5th.  Whether  the  compensation 
was  contingent  or  assured.  6th.  Is  the  client  a  regu- 
lar one,  retaining  the  attorney  in  all  his  business  ?  No 
one  of  these  considerations  is  In  itself  controlling. 
They  are  mere  guides  in  ascertaining  what  the  service 
was  really  worth ;  and  in  fixing  the  amount  it  should 
never  be  forgotten  that  the  profession  Is  a  branch  of 
the  administration  of  justice,  and  not  a  mere  money- 
getting  trade. 

51.  Contingent  fees  may  be  contracted  for,  but  they 
lead  to  many  abuses,  and  certain  compensation  is  to 
be  preferred. 

52.  Casual  and  slight  services  should  be  rendered 
without  charge  by  one  attorney  to  another  in  his  per- 
sonal cause;  but  when  the  service  goes  beyond  this, 
an  attorney  may  be  charged  as  other  clients.  Ordinary 
advice  and  services  to  the  family  of  a  deceased  attor- 
ney should  be  rendered  without  charge  in  most  in- 
stances; and  where  the  circumstances  make  it  proper 
to  charge,  the  fees  should  generally  be  less  than  in 

)  of  other  clients. 


58.  Witnesses  and  suitors  should  be  treated  with 
fairness  and  kindness.  When  essential  to  the  ends  of 
justice  to  arraign  their  conduct  or  testimony,  it  should 
be  done  without  villification  or  unnecessary  harshness. 
Fierceness  of  manner  and  uncivil  behavior  can  add 
nothing  to  the  truthful  dissection  of  a  false  witness' 
testimony,  and  often  rob  deserved  strictures  of  proper 
weight. 

54.  It  is  the  duty  of  the  court  and  its  officers  to  pro- 
vide for  the  comfort  of  jurors.  Displaying  special 
concern  for  their  comfort,  and  volunteering  to  ask  fa- 
vors for  them,  while  they  are  present — such  as  fre- 
quent motions  to  adjourn  trials,  or  take  a  recess,  solely 
on  the  ground  of  the  jury's  fatigue,  or  hanger,  the  un- 
comfortableness  of  their  seats,  or  the  court-room,  and 
the  like— should  be  avoided.  Such  intervention  of  at- 
torneys, when  proper,  ought  to  be  had  privately  with 
the  court ;  whereby  there  will  be  no  appearance  of 
fawning  upon  the  jury,  nor  ground  for  iU-feeling  of 
the  jury  toward  court  or  opposite  counsel,  if  sach  re- 
quests are  denied.  For  like  reasons  one  attorney 
should  never  ask  another  in  the  presence  of  the  jury 
to  consent  to  its  discharge  or  dispersion ;  and  when 
such  a  request  is  made  by  the  court,  the  attorneys, 
without  indicating  their  preference,  should  ask  to  be 
heard  after  the  jury  withdraws. 

55.  An  attorney  ought  never  to  converse  privately 
with  jurors  about  the  case;  and  must  avoid  all  unnec- 
essary communication,  even  as  to  matters  foreign  to 
the  cause,  both  before  and  during  the  trial.  Any 
other  course,  no  matter  how  blameless  the  attorney's 
motives,  gives  color  for  imputing  evil  designs,  and 
often  leads  to  scandal  in  the  administration  of  justice. 

57.  An  attorney  assigned  as  counsel  for  an  indigent 
prisoner  ought  not  ask  to  be  excused  for  any  light 
cause,  and  should  always  be  a  friend  to  the  defense- 
less and  oppressed. 


COURT  OF  APPEALS  DECISIONS, 

THE  following  decisions  were  handed  down  Tuesday, 
June  12. 1888: 
Orders  affirmed  in  both  appeals  with  costs— Thomas 
M.  King  and  others,  respondents,  v.  John  H.   Post, 
appellant,  impleaded  with  Reon  Barnes  and  others. 

Order  of  General  Term  reversed  and  judgment  for 

defendant  ordered  upon  the  order  non-suiting  plain- 
tiff with  costs— Throop  Grain  Cleaner  Company  and 
another,  respondents,  v.  H.  Cardenis  Smith,  appel- 
lant.  Judgment  affirmed  with  costs— Ida  Hornbos- 

tel,  appellant,  v.  Francis  S.  Kinney  and  another,  re- 
spondents.  Judgment  affirmed  with  costs— Daniel 

B.  Childs  and  another,  respondents,  v.  George  J.  Sea- 
bury,  impleaded,  etc.,  appellant. Motion  for  re- 
argument  denied  with  costs — John  A.  McDongal  v. 
State. Motion  for  reargument  denied  with  costs- 
Samuel  T.  Ludlow  V.  George  W.  Mead* Motion  to 

open  default  granted  on  payment  of  fifty  dollars 
costs— Samuel   McElroy   v.    Brooklyn   Underground 

Railroad    Company. Motion    to    revive     action 

granted,  to  substitute  DeGraff  and  Murray  executors, 
etc.,  of  Caroline  Sweeney,  deceased,  and  also  to  sub- 
stitute Eilias  Root,  as  attorney  for  such  executors ;  the 
balance  of  the  motion  denied  without  costs— Caroline 

Sweeny  v.  John  Chadwiok. Motion  to  show  cause 

denied  with  costs— Henry  A.  Vanderbeek  v.   William 

Taylor  and  others. Motion  to  dismiss  denied;  that 

to  put  case   over   granted    without   costs— Elnathan 

Sweet  V.  Dorilns  Morrison.  Motion    to    dismiss 

granted  with  costs— Daniel  Goldsmith  v.  Unlun  Mu- 
tual Life  Insurance  Company. Motion  to  dismiss 

granted  with  costs— Henry  C.  Adams  v.  Harry  A.  Bab- 
cock.^^Motion  to  vacate  order.    ()rdered  that  the 
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order  dated  May  1, 1888,  be  vacated ;  that  the  under- 
taking upon  the  appeal  be  at  the  option  of  the  re- 
spondent set  aside ;  that  the  appeal  be  permitted  to 
stand  upon  the  deposit  made,  without  any  stay  of 
execution,  unless  the  respondent  shall  permit  the  un- 
dertaking to  stand— Lucy  G.  Weidner  ▼.  Timothy  G. 
Phillips. Motion  to  dismiss  granted  with  costs- 
John  C.  Campbell  v.  ^enry  Mandeviile  and  others.— 
Ordered  that  the  regent's  certificate  be  filed  nunc  pro 
tunc  as  of  the  day  when  the  examination  was  com- 
pleted, June  10, 1886— In  re  application  of  George  E. 
Pierce  to  file  certificate,  etc. Ordered  that  the  re- 
gent's certificate  be  filed  nunc  pro  tunc  as  of  the  day 
when  the  examination  was  completed,  November  19, 
1887— In  re  application  of  Seth  C.  Adams  for  leave  to 
file  certificate,  etc. 


NOTES, 


Mr.  Justice  Day,  in  sentencing  five  men  at  Liver- 
pool for  robbery  with  violence  to  the  cat,  said  it  was 
for  their  own  good  and  the  good  of  society.— Gibson's 
Law  NoU8.  What  new  crime  is  this  ?— **  robbery  with 
violence  to  the  cat  I  " 

Dogs  as  Workers.— I  suppose  it  is  only  natural  to 
man,  as  soon  as  he  gets  hold  of  a  new  labor-saving  or 
power-adding  appliance,  to  see  what  use  can  be  made 
of  it  for  the  destruction  of  his  species.  He  is  now 
busily  engaged  in  trying  to  apply  cycles  to  the  pur- 
poses of  warfare,  with  what  results  the  opinion  of  ex- 
perts appears,  as  far  as  I  can  make  out,  to  be  far  from 
unanimous.  But  what  is  much  worse  than  this  at- 
tempt to  press  the  harmless  wheelman  into  the  ser- 
vice of  the  soldier  is  the  project  recently  started  of 
turning  the  dog  to  military  account.  No  doubt  the 
idea  has  certain  attractions  of  its  own.  The  dog  has 
the  chief  military  virtues  in  the  highest  degree.  In 
courage,  in  alertness,  and  in  devotion  he  is  the  equal 
of  the  bravest  of  any  brave  band  of  fighting  men  that 
has  ever  won  a  place  in  history  from  the  days  of  Leoni- 
das  to  our  own.  But  no  one  who  knows  the  race  can 
suppose,  we  should  imagine,  that  the  dog  has  any  need 
to  attest  these  faculties  on  the  battle-field,  and  the  in- 
considerate promoters  of  this  new  project  cannot  have 
sufficiently  considered  the  question  whether  we  are 
justified  in  demoralizing  the  animal  by  compelling 
him  to  accept  our  imperfect  standard  of  ethics.  It  Is 
sufficiently  discreditable  to  the  human  race  that  close 
intercourse  with  the  dog  through  so  many  genera- 
tions should  have  raised  so  little  their  own  standard 
of  jDorality.  but  this  is  perhaps  owing  to  the  fact  that 
it  is  only  in  comparatively  recent  times  that  the  dog 
has  been  admitted  to  the  place  in  society  which  is 
really  his  own.  To  many  of  their  friends— I  mean  the 
friends  of  both  parties— it  gave  an  indescribable  shock 
to  discover  the  attitude  of  our  national  poet  toward 
the  canine  race,  and  to  learn  that  the  critic— I  crave 
his  pardoD  if  I  wrong  him,  but  I  think  he  was  a  Ger- 
man—who wagered  with  malicious  triumph  that  no 
one  could  find  a  line  complimentary  to  the  dog 
throughout  the  whole  of  Shakespeare,  got  the  better 
of  the  eager  patriots  by  whom  the  bet  was  taken,  and 
like  Mr.  Hannibal  Chollop,  '*  realized  the  stakes."  So 
at  least  as  the  story  runs  was  the  decision  of  the  um- 
pire to  whom  the  wager  was  referred— that  arbiter 
being  of  opinion  that  Crab  in  the  Two  OenUemen  of 
Verona  is  not  so  treated  by  his  creator  as  to  indicate 
any  intention  on  the  part  of  the  latter  to  make  amends 
for  the  many  unsympathetic  or  opprobious  references 
to  the  dog  which  are  scattered  up  and  down  the  plays. 
Nor,  I  grieve  to  say,  c^n  I  find  any  conclusive  ground 


for  contesting  the  decision.  *  *  «  I  am  afraid  wa 
must  admit  that  the  virtues  of  the  most  Tirtuooa  of 
animals  were  unappreciated  by  the  greatest  of  poetf, 
and  I  think  we  may  say  further  that  the  general  ap- 
preciation of  these  virtues  is  of  very  modern  growth 
indeed.  The  hunter  knew  them  of  old,  and  the  shep- 
herd, and  it  is  a  far  cry  to  the  day  when  the  dying 
Argus  licked  the  hand  of  the  Wanderer  returning  in 
the  twentieth  year:  so  that  in  one  sense  the  love  be- 
tween dog  and  man  may  be  said  to  be  a  reversion  to 
primitive  ways.  But  it  is  long  also  since  the  world 
ceased  to  be  a  world  of  shepherds  and  of  hunters,  and 
civilization  had  to  endure  for  many  a  century  before 
the  present  cordial  relations  were  established  between 
the  two  i-aces.- H.  D.  TraiU,  in  the  English  lUuatraUd 
Magazine. 

Down  on  Liberty  street  is  a  broom  factory.  The 
top  story  is  where  they  make  brooms.  The  straw  is 
sorted,  tied  into  wisps,  combined  into  bundles,  at- 
tached to  a  stick,  wound  by  an  apparatus  like  a  turn- 
ing lathe,  sewed,  and  there  you  have  a  broom  in  the 
rough.  It  is  still  full  of  straw  seed,  and  must  be 
cleansed.  That  is  where  the  dogs  come  in.  First 
there  is  a  small  drum  about  two  feet  long  and  a  foot 
in  diameter,  fitted  lengthwise  with  eight  rows  of 
blunt  teeth  a  couple  of  inches  long.  This  is  connected 
by  a  belt  to  a  large  wooden  wheel,  perhaps  six  feet  in 
diameter  and  two  feet  in  thickness,  which  revolves  upon 
a  horizontal  axis.  The  inner  surface  of  the  wheel  is  fit- 
ted with  cleats  at  intervals  of  six  inches  or  so,  and  the 
sides  of  the  wheel  are  inclosed  by  bars  close  enough 
together  to  keep  the  dogs  from  falling  out.  In  this 
when  any  brooms  are  to  be  cleaned,  Rover  and  Nellie 
are  hustled.  They  stand  at  the  bottom  of  the  wheel 
of  course,  with  their  nose  pointing  in  the  same  direc- 
tion, the  wheel  is  started  by  the  workmen  in  charge, 
and  away  go  the  two  dogs.  **  Git  up.  Rover!  "  "  Go 
along,  Nellie!  "  and  they  gallop  up  the  inside  of  that 
wh^el  as  though  they  were  after  a  big  fat  dinner. 
Away  goes  the  wheel,  and  the  belt  and  the  drum,  a 
broom  is  laid  across  the  drum,  the  steel  teeth  oomb 
out  the  straw  seeds  in  two  seconds ;  another  broom 
goes  on ;  and  so  on,  until  the  pile  of  new  brooms  is 
exhausted.  *' Whoa,  there!"  and  the  brutes  slow 
down  carefully,  being  carried  half-way  around  back- 
ward before  the  apparatus  comes  to  a  standstill.  Nel- 
lie is  a  stout  Newfoundland  and  Rover  a  black  hound* 
They  were  trained  In  a  short  time  without  a  bit  of 
trouble,  it  is  said,  and  they  seem  to  like  the  work 
about  as  well  as  professional  pedestrians  do  theirs.  It 
would  be  a  neat  problem  to  calculate  bow  many  miles 
Rover  and  Nellie  travel  in  six  days.  —  BaiHmore 
News. 

What  in  the  name  of  goodness  do  the  following 
words  signify?  "Modoc" —what  is  a  "modoo?" 
•*Gonoph"  — what  is  a  "gonoph?"  "American 
cooky-rooster  "—what  is  an  **American  cocky-roos- 
ter?" All  these  frightfully  difficult  terms  required 
definition  by  Mr.  Justice  Stephen  in  Ware  v.  KnifUm, 
in  which  case  the  plaintiff  sued  for  certain  money 
and  a  fur  coat  which  had  been  **  borrowed  for  two 
years."  Knifton  and  certain  other  professionals  de- 
cided that  as  Ware  had  called  him  a  *'  modoo,*'  a 
"gonoph,"and  an  ''American  cockey-rooster,"  he, 
Knifton,  was  legally  right  in  refusing  to  return  either 
money  or  coat  until  plaintiff  apologized.  The  defin- 
ing of  these  words  was  evidently  too  much  for  Mr. 
Justice  Stephen ;  his  lordship  meanly  walked  round 
the  difficulty,  and  decided  that  whatever  these  words 
mean,  they  did  not  legally  affect  any  financial  ar- 
rangements between  the  parties.  —  Qibson*s  Law 
Notes. 
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Albany,  June  2S,   1888. 


OURHENT  TOPICS. 

THE  Holland  case,  which  was  printed  in  fall  in 
this  journal  last  week,  is  a  very  interesting 
one,  and  especially  important  as  the  latest  word  on 
the  subject  of  charitable  trusts  from  our  Court  of 
Appeals.  And  yet  we  have  a  strong  impression 
that  it  is  too  technical,  and  that  impression  has 
been  atrengthened  by  an  able  criticism  of  the  opin- 
ion in  the  Central  Law  Journal.  We  are  inclined 
to  agree  with  that  writer,  that  the  trust  should  not 
be  allowed  to  fail  because  no  particular  church  was 
specified  as  the  beneficiary,  and  that  the  executor 
may  or  should  be  compelled  to  make  a  selection, 
and  that  "any  Roman  catholic  church,  competent 
by  law  to  hold  such  property,  might  well,  as  the 
possible  legatee,  ask  by  petition  to  be  made  a  party 
to  the  suit,  and  that  the  executor  be  compelled  to 
designate  the  church  to  which  the  legacy  should  be 
paid.**  Of  course  the  designation  might  not  fall 
on  the  petitioning  party,  but  any  such  church 
would  have  the  right  to  institute  the  proceeding. 
The  trust  in  question  is  no  more  indefinite  or  un- 
certain than  many  others  which  have  recently  been 
enforced  in  the  courts  of  this  country.  Stress  is 
laid  in  the  opinion  on  the  fact  that  the  church  is 
oot  limited  to  some  particular  locality,  and  con- 
cedes, in  effect,  that  if  it  had  been  so  ordered,  it 
•would  have  been  effectual.  But  a  trust  for  any 
catholic  church  in  the  city  of  New  York  would 
have  involved  the  necessity  of  selection,  and  this 
would  have  been  no  more  dangerous  or  objectiona- 
ble than  a  general  field  of  choice.  By  consulting 
36  Albany  Law  Journal,  113,  and  note  at  115,  it 
will  be  seen  that  by  the  weight  of  recent  authority 
this  trust  is  supportable.  The  Massachusetts  cases 
are  especially  liberal,  as  for  example:  **To  assist, 
relieve  and  benefit  poor  and  necessitous  persons, 
and  to  assist  and  co-operate  with  any  such  charita- 
ble, benevolent,  religious,  literary  and  scientific  so- 
cieties, as  shall  appear  to  the  trustees  best  to  de- 
serve," etc.,  was  held  valid.  So  **to  the  Metho- 
dist Episcopal  Church,  South,"  for  foreign  missions, 
was  recently  held  valid  in  Kentucky.  So  in  Maine, 
of  a  bequest  to  the  town  of  Skowhegan,  for  the 
worthy  and  unfortunate  poor,"  etc.  On  the  other 
hand,  in  Wisconsin,  **to  the  poor  in  the  city  of 
Green  Bay  "  was  recently  held  void.  This  was  put 
partly  on  the  ground  that  no  trustee  was  named. 
But  what  is  an  executor  fort  A  trust  should  never 
be  allowed  to  fail  for  such  a  reason.  On  the 
ground  of  uncertainty  in  the  beneficiaries  that 
trust  would  anywhere  else  have  been  sustained,  as 
in  Connecticut,  where  one  for  **  worthy,  deserving, 
poor,  white,  American,  protestant.  Democratic  wid- 
ows and  orphans  in  B.,"  was  held  valid.  There  has 
Vol.  37  — No,  25. 


6een  too  much  slavery  to  learning  and  to  techni- 
cality in  the  construction  and  effectuation  of  trusts, 
and  we  are  glad  to  see  the  courts  adopting  a  more 
liberal  rule.  A  little  less  book-learning  and  a  little 
more  saving  common  sense  would  be  desirable 
Why  should  not  a  testator  have  power  to  entrust  a 
discretion  which  he  himself  might  lawfully  exer- 
cise t  Especially  should  this  be  so  when  the  dis- 
cretion may  not  be  exercised  in  many  years,  and 
when  the  trustee  may  be  a  much  better  judge  of 
the  situation  than  the  testator  can  be  at  the  time  of 
the  execution  of  the  will.  We  fully  agree  with  the 
Journal's  concluding  remarks  as  follows:  '*  Con- 
trary to  our  usual  custom,  we  have  considered  this 
case  in  this  department  of  the  Journal^  not  merely 
because  we  regard  the  conclusion  of  the  court  as 
incorrect,  but  to  protest  against  the  inveterate  habit 
of  all  of  our  courts  in  making  a  great  mystery  of 
cases  of  this  description.  No  sooner  is  a  will,  in- 
volving a  question  of  charitable  uses  propounded, 
than  points  of  law  arise  like  *  quills  upon  the  fret- 
ful porcupine,^  and  the  subject  becomes  as  critical 
to  handle  as  that  formidable  animal  himself.  The 
statute  of  43  Eliz.  is  at  once  invoked,  and  all  other 
like  statutes,  older  and  younger;  precedents  innu- 
merable are  cited  pro  and  con^  and  the  case  is  in- 
volved in  impenetrable  darkness.  And  yet  nine 
times  out  of  ten  the  real  questions  are  easily  solu- 
ble by  the  application  of  a  few  well  known  maxims 
of  the  secular  law,  which  in  every  other  connection 
are  universally  accepted,  such  as  a  sane  man  may, 
by  deed  or  will,  do  any  thing  lawful  with  his  own ; 
that  is  certain  which  can  be  made  certain ;  that  a 
trust  shall  not  fail  for  the  want  of  a  trustee,  and 
the  like.  We  think  that  if  in  any  one  branch  of 
the  law  codification  is  more  desirable  than  in  any 
other,  it  is  this  special  branch,  and  that  the  declar- 
atory statute  should  establish  a  simple  system,  upon 
which  trusts  of  this  character  should  be  construed." 


The  disadvantages  of  a  bad  temper  are  illustrated 
in  Pullman^ 8  Palac€  Car  Co.  v.  Ehrman^  Mississippi 
Supreme  Court,  April  16,  1888,  where  the  plaintiff, 
while  on  a  car  which  was  both  an  eating  and  sleep- 
ing-car, ordered  his  berth  to  be  made  up;  the  por- 
ter replied  that  it  would  be  done  as  soon  as  he  had 
furnished  two  lunches  previously  ordered ;  and  af- 
ter an  angry  dispute  plaintiff  went  into  a  forward 
car  and  sat  up  all  night,  though  the  berth  was 
made  up  for  him.  Held,  that  he  was  not  entitled 
to  damages.  The  court  said  :  **  It  is  manifest  that 
no  wrong  was  done  the  appellee  of  which  he  can 
justly  complain,  and  whatever  unpleasantness  he 
encountered  appears  to  have  been  brought  about  as 
the  direct  and  natural  result  of  his  own  conduct. 
He  had  no  right  to  have  his  bed  made  instantly,  as 
demanded,  under  the  circumstances,  and  as  it  was 
made  ready  in  good  time,  and  he  chose  not  to  use 
it,  as  he  might,  he  can  blame  no  one  but  himself 
for  the  discomfort  of  sitting  up  all  night.  The 
rudeness  complained  of  in  the  altercation  with  the 
servants  of  the  appellant  sprang  naturally  from  the 
manner  and  language  of  the  appellee,  and  furnish 
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ao  apt  illustration  of  Solomon's  proverb,  *  An  angry 
man  stirreth  up  strife.' ''  And  yet  we  have  some 
sympathy  with  that  man,  whom  an  impudent  and 
grasping  porter  was  trying  to  *^beat  for  a  quarter." 


As  to  the  time  necessary  to  form  an  intent  to 
take  life,  Lacombe,  J.,  in  charging  the  jury  in 
UnUed  States  y.  King,  34  Fed.  Rep.  302,  said :  "  As 
to  the  duration  of  that  period  no  limit  can  be  arbi- 
trarily assigned.  The  time  will  vary  as  the  minds 
and  temperaments  of  men,  and  as  do  the  circum- 
stances in  which  they  are  placed.  The  human 
mind  acts  at  times  with  marvelous  rapidity.  Men 
have  sometimes  seen  the  events  of  a  life- time  pass 
in  a  few  minutes  before  their  mental  vision.  Rear- 
Admiral  Sir  Francis  Beaufort  was  once  nearly 
drowned.  During  the  brief  period  of  apparent  un- 
consciousness after  he  sank  for  the  third  time  his 
mind  reviewed  every  event  of  his  past  life.  His 
account  of  his  experience,  quoted  in  Miss  Martin- 
eau^s  Biographical  Sketches,  is  very  interesting. 
*The  course  of  those  thoughts,'  he  says,  *  I  can  even 
now  in  a  great  measure  retrace.  The  event  which 
had  just  taken  place ;  the  awkwardness  which  pro- 
duced it;  the  bustle  it  must  have  occasioned;  the 
effect  it  would  have  on  a  most  affectionate  father ; 
the  manner  in  which  he  would  disclose  it  to  the 
rest  of  the  family ;  and  a  thousand  other  circum- 
stances minutely  associated  with  home  —  were  the 
first  series  of  reflections  that  occurred.  They  took 
then  a  wider  range ;  our  last  cruise ;  a  former  voy- 
age and  shipwreck ;  my  school,  the  progress  I  had 
made  there,  and  the  time  I  had  misspent;  and  even 
all  my  boyish  pursuits  and  adventures.  Thus  trav- 
eling backward,  every  past  incident  of  my  life 
seemed  to  glance  across  my  recollection  in  retro- 
grade succession ;  not  however  in  mere  outline,  as 
here  stated,  but  the  picture  filled  up  with  every 
minute  and  collateral  feature.  In  short,  the  whole 
period  of  my  existence  seemed  to  be  placed  before 
me  in  a  kind  of  panoramic  review,  and  each  act  of 
it  seemed  to  be  accompanied  by  a  consciousness  of 
right  or  wrong,  or  by  some  reflection  on  its  cause 
or  its  consequences.  Indeed  many  trifling  events, 
which  had  been  long  forgotten,  then  crowded  into 
my  imagination,  and  with  the  character  of  recent 
familiarity.'  If  this  mental  action  continued  un- 
til he  was  fully  restored  to  consciousness  the  time 
consumed  was  about  twenty  minutes.  Admiral 
Beaufort  however  was  always  convinced  that  it 
lasted  only  during  submersion;  if  so,  all  these 
events  swept  before  his  mental  vision  in  the  space 
of  two  minutes.  Thought  is  sometimes  referred  to 
as  the  very  symbol  of  swiftness. 

*  Haste  me  to  know  't,  that  I,  with  wings  as  s^vift 
As  meditation^  or  the  thmiglUs  of  love, 
May  sweep  to  my  revenge.* 

--  Hamlet:  Act  /.,  Scene  6. 

There  is  no  time  so  short  but  that  within  it  the 
human  mind  can  form  a  deliberate  purpose  to  do  an 
act ;  and  if  the  intent  to  do  mischief  to  another  is 


thus  formed  as  a  deliberate  intent,  though  after  no 
matter  bow  short  a  period  of  reflection,  it  none  the 
less  is  malice.  Malice,  in  the  old  definitions,  is 
spoken  of  as  express  or  implied.  That  again  is  a 
distinction  which  is  a  delusion  and  a  snare.  Prac- 
tically, jurymen  never  deal  with  express  malice. 
There  is  no  express  evidence  of  malice  given  to 
them.  Malice,  as  I  have  told  you,  is  an  intent  of 
the  mind  and  heart.  There  is  never  presented  to  a 
jury  direct  evidence  of  what  was  the  intent  of  the 
man's  heart  at  the  time." 


Mr.  W.  E.  Bullock,  of  New  York,  utters  a  rous- 
ing pamphlet  on  '*  Reckless  Driving  and  its  Pun- 
ishment," with  especial  reference  to  that  city.  He 
sets  forth  an  appalling  array  of  recent  instances  of 
accidents  from  this  source,  many  of  them  accompa- 
nied by  circumstances  of  great  aggravation.  He 
says,  and  very  truly,  that  **the  only  persons  on 
foot  who  are  reasonably  safe  in  the  crowded  streets 
of  New  York  city  are  the  police,  and  even  they  are 
not  safe  unless  in  uniform,"  and  he  instances  an  ex- 
press-driver who  whipped  and  drove  over  patrol- 
man Devett,  out  of  uniform,  for  stopping  his  horse 
and  demanding  his  name.  There  have  been  a  num- 
ber of  recent  convictions  for  reckless  driving  in  the 
city,  but  Mr.  Bullock  points  out  that  under  the 
Penal  Code  there  is  no  adequate  punishment  for 
such  negligence  unless  it  results  in  death.  This 
certainly  should  be  remedied.  He  also  criticises 
severely,  but  not  too  severely,  the  decisions  in 
Barler  v.  Savage,  45  N.  Y.  191,  and  in  Bdton  v. 
BaxtcTy  54  id.  245,  and  regards  them  as  in  a  meas- 
ure overruled  by  Murphy  v.  Orr,  96  id.  14.  He 
calls  on  the  district  attorney  to  **  cause  the  street- 
car drivers  Christine  Hanus,  who  ran  over  and 
killed  Arthur  Rogers  on  May  18th,  and  William 
Martin,  who  ran  over  and  killed  the  boy  Mills  on 
May  26th,  and  Jacob  Gibe,  the  driver  of  the  brewery 
wagon,  who  ran  over  and  killed  the  boy  Hills  on 
June  4th,  to  be  indicted  for  manslaughter."  It  is 
a  well  known  fact  that  the  drivers  in  the  city  rarely 
make  the  smallest  allowance,  or  abatement  of  speed, 
or  change  of  direction  for  pedestrians;  that  they 
are  frequently  drunken  or  brutal,  or  even  malicious, 
and  that  they  regard  themselves  as  having  a  supe- 
rior right  of  way  to  which  the  hapless  footman 
must  yield.  If  Mr.  Fellows,  instead  of  lobbying 
out  at  St.  Louis  on  behalf  of  his  admirer,  Mr.  Cleve- 
land, would  attend  to  his  business,  and  prosecute  a 
few  of  these  miscreants,  it  would  be  well.  We  like 
the  ring  of  the  following  from  Judge  Gildersleeve 
on  sentencing  one  of  these  fellows:  **  This  reckless 
driving  in  the  streets  of  New  York  must  be  stopped. 
You  drivers  of  wagons  and  trucks  think  that  you 
own  the  streets.  *  *  *  Some  day  we  will  have 
some  of  you  indicted  for  manslaughter,  and  possi- 
bly for  murder.  *  *  *  You  are  sentenced  to 
three  months  in  the  penitentiary."  For  ourselves, 
we  give  warning  that  if  any  of  these  reckless,  mali- 
cious devils  ever  drives  over  us,  we  will  make  him 
wish  that  he  had  been  born  a  dog. 
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NOTES  OF  OASES, 

IN  SL  Louii,  I.  M,  d  S.  Ry,  Co.  y.  W&ikl/y,  Ar- 
kansM  Supreme  Court,  April  14,  1888,  aa  ac> 
tion  against  a  railroad  company  for  the  death  of  a 
jack  whik  being  shipped  over  its  road,  the  evidence 
showed  that  a  tramp,  with  a  stick  in  his  hand,  was 
found  in  the  car  with  the  jacks;  that  soon  after 
being  removed  from  the  car  by  the  condnctor,  he 
said,  in  the  latter's  presence:  *^If  it  had  not  been 
for  lopping  them  mules  over  the  head  I  would  have 
froze/*  Afterward  the  jack  was  found  lying  dead 
in  the  car  with  blood  running  out  of  its  mouth  and 
nose.  Hdd,  that  the  declaration  of  the  tiramp,  not 
being  part  of  the  res  gesta,  was  inadmissible  in  evi- 
dence. 

In  Shivery  v.  Streeper,  Florida  Supreme  Court, 
March  8,  1888,  it  was  held  that  a  livery -stable  in  a 
thickly  settled  part  of  a  city  is  not  a  nuisance 
per  ae.  The  court  said:  '*  A  careful  examination  of 
the  authorities  satisfies  us  that  though  in  the  lan- 
guage of  High  on  Injunctions,  section  772,  '  the 
law  is  settled  that  when  a  business,  although  law- 
ful in  itself,  becomes  obnoxious  to  neighboring 
dwellings,  and  renders  their  enjoyment  uncomfort- 
able, whether  by  smoke,  cinders,  noise,  offensive 
odors,  noxious  gases,  or  otherwise,  the  carrying  on 
of  such  business  is  a  nuisance  which  equity  will  re- 
strain,* yet  this  restraining  power  will  not  be  exer- 
cised in  the  first  instance  if  there  are  not  facts, 
other  than  mere  opinion,  to  establish  the  nuisance, 
except  in  cases  where  the  business  is  in  itself  prima 
facie  a  nuisance,  as  the  keeping  of  a  slaughter-pen, 
or  other  thing  necessarily  offensive.  And  we  think 
this  does  not  contravene  the  rule  of  Blackstone 
cited  by  appellants*  counsel,  that  if  one  does  an 
*■  act,  in  itself  lawful,  which  yet  being  done  in  that 
place,  necessarily  tends  to  the  damage  of  another's 
property,  it  is  a  nuisance,  for  it  is  incumbent  on 
him  to  find  some  other  place  to  do  that  act  where 
it  will  be  less  offensive.'  Bl.  Com.,  bk.  8218. 
While  this  is  true,  it  is  not  to  be  inferred  that  a 
court  of  equity  will  necessarily  interpose  in  the 
matter.  ♦  ♦  ♦  Counsel  for  appellants  argue  the 
case  as  if  a  livery-stable,  closely  adjoining  a  hotel, 
cannot  be  otherwise  regarded  than  as  prima  facie  a 
nuisance.  We  do  not  find  this  view  in  accordance 
with  the  authorities.  Kirhman  v.  Handy,  11  Humph. 
406;  54  Am.  Dec.  45;  Burditt  v.  Swenson,  17  Tex. 
489;  67  Am.  Dec.  665;  ShirasY,  Olinger,  50  Iowa, 
571;  S.  C,  88  Am.  Rep.  138;  Dargan  v.  WaddeU, 
9  Ired.  244;  Kei»er  v.  Lonett,  85  Ind.  240;  8.  C,  44 
Am.  Rep.  10  —  in  all  of  which  the  contrary  view  is 
held.  The  only  case  we  find  different  is  that  of 
Caker  v.  Birge,  9  Qa.  425,  and  10  id.  386.  But  this 
case  is  virtually  overruled  in  Harrison  v.  Brooks,  20 
Ga.  587,  in  which  the  court  held  the  true  rule  to  be 
*  that  injunctions  will  only  be  granted  to  restrain 
nuisances  in  cases  of  absolute  necessity,  in  which 
the  evil  sought  to  be  prevented  is  not  only  proba- 
ble but  certain  and  inevitable ;  and  that  it  will  be 
less  disposed  to  interfere  where  the  apprehended 


mischief  is  to  follow  from  such  establishments  and 
erections  as  to  have  a  tendency  to  promote  the  pub- 
lic inconvenience.*  A  hotel  proprietor  sought  to 
enjoin  the  building  of  a  livery-stable  within  fifty- 
four  feet  of  the  hotel,  just  as  in  Colcer  v.  ^rge  it 
was  Bought  to  enjoin  a  similar  building  within  sixty- 
five  feet  of  the  hotel ;  but  the  court,  notwithstand- 
ing the  previous  decisions  in  the  latter  case,  dis- 
solved the  injunction  which  had  been  granted  by 
the  lower  court,  giving  the  rule  above  quoted  as 
the  basis  of  its  action.  It  will  be  found  that  the 
cases  in  which  livery-stables  have  been  held  to  be 
nuisances,  either  in  equity  or  at  law,  are  cases 
where  the  proofs  established  the  fact ;  in  some  in- 
stances the  court  withholding  their  final  decision 
till  the  fact  could  be  tested  by  actual  experience. 
♦  *  ♦  It  is  not  to  be  understood  that  this  con- 
clusion involves  a  decision  that  the  stable  may  not 
become  a  nuisance.  The  complaint  as  to  noise 
from  the  stamping  of  horses;  if  the  wooden  floor  is 
taken  out,  as  the  answer  states  will  be  done,  is  re- 
DAoved ;  and  there  remains  only  the  question,  whether 
from  noisome  smells  or  other  discomforts  produced 
by  the  use  of  the  stable,  there  will  arise  a  case  for 
the  interposition  of  equity.  While  it  is  easy  to  an- 
ticipate disagreeable  results,  it  cannot  be  said,  as  a 
matter  of  fact,  that  these  will  necessarily  follow  to 
the  extent  of  a  nuisance.  Considering  the  im- 
proved methods  of  the  day  the  dealing  with  various 
offensive  appurtenants  in  and  about  dwelling-houses 
and  hotels,  so  that  little  discomfort  is  experienced, 
it  is  not  unreasonable  to  suppose  that  proper  appli- 
ances in  the  management  of  a  livery-stable  may 
produce  similar  good  results.**  See  note,  32  Am. 
Rep.  141.  

In  State^  ex  rd,  Stateler,  v.  lieis^  Minnesota  Su- 
preme Court,  May  1,  1888,  it  was  held  that  street 
sprinkling  is  a  *Mocal  improvement**  within  the 
meaning  of  the  Constitution,  for  which  an  assess- 
ment may  be  levied  upon  the  property  fronting  on 
the  street  in  proportion  to  its  lineal  feet  frontage, 
without  regard  to  its  cash  valuation.  The  court 
said:  *'The  relator*s  main  contention  is  that  street 
sprinkling  is  not  an  'improvement*  within  the 
meaning  of  this  section  of  the  Constitution  because 
it  lacks  the  element  of  permranence ;  that  its  results 
are  transient;  that  to  constitute  an  improvement 
there  must  be  some  work  or  structure,  such  as  a 
pavement,  sidewalk,  or  the  like,  that  will  remain 
after  the  labor  is  performed  and  permanently  en- 
hance the  value  of  the  property.  But  if  perma- 
nence or  durability  is  to  be  the  test,  how  long  must 
the  beneficial  results  last  in  order  to  constitute  an 
improvement?  It  certainly  will  not  be  cldmed 
that  the  work  must  be  eternal  in  duration,  or  im- 
perishable in  character.  We  are  unable  to  see  any 
difference  in  principle  between  the  work  of  street 
sprinkling,  the  results  of  which,  unless  repeated, 
last  but  a  day,  and  the  construction  of  a  block 
pavement  or  wooden  sidewalk,  which  wears  out  or 
decays,  and  has  to  be  rebuilt  every  few  years. 
When  a  pavement  or  sidewalk  has  worn  out,  the  fu- 
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ture  value  of  the  property  is  not  enhanced  by  it  any 
more  than  it  is  by  street  sprinkling  when  that 
ceases.  Neither  do  we  see  that  it  makes  any  differ- 
ence whether  the  substance  applied  to  the  surface 
of  the  street  is  wood,  which  has  to  be  renewed 
every  few  years,  or  water,  which  has  to  be  applied 
daily.  Each  benefits  the  adjacent  property  as  long 
as  it  last,  and  no  longer.  It  is  not  the  agency 
used,  or  its  comparative  durability,  but  the  result 
accomplished,  which  must  determine  whether  a 
work  is  an  improvement  in  the  sense  in  which  that 
word  is  here  used.  The  only  essential  elements  of 
a  Mocal  improvement^  are  those  which  the  term  it- 
self implies,  viz.,  that  it  shall  benefit  the  property 
on  which  the  cost  is  assessed  in  a  manner  local  in 
its  nature,  and  not  enjoyed  by  property  generally  in 
the  city.  If  it  does  this  —  rendering  the  property 
more  attractive  and  comfortable,  and  hence  more 
valuable  for  use  —  then  it  is  an  improvement.  That 
the  regular  and  systematic  sprinkling  of  a  street  has 
this  effect  upon  the  property  fronting  on  it  is  a 
matter  of  common  knowledge.  This  construction 
is  fully  warranted  by  the  definitions  of  the  word 
*  improvement '  given  by  lexicographers.  It  has 
been  defined  as  *  that  by  which  the  value  of  any 
thing  is  increased,  its  excellence  enhanced,  or  the 
like;'  or  *an  amelioration  of  the  condition  of  prop- 
erty affected  by  the  expenditure  of  labor  or  money 
for  the  purpose  of  rendering  it  useful  for  other  pur- 
poses than  those  for  which  it  was  originally  used, 
or  more  useful  for  the  same  purposes.*  Of  course, 
the  word  is  to  be  construed  according  to  the  sub- 
ject-matter. In  a  lease  or  deed,  or  in  a  statute  for 
the  protection  of  the  occupants  of  land  under  color 
of  title,  and  the  like,  it  may  have  a  special  or  re- 
stricted meaning.  In  some  such  cases  it  may  refer 
exclusively  to  a  certain  kind  of  improvements,  such 
as  structures  erected  on  the  land  which  will  remain 
after  the  occupant  who  erected  them  has  vacated 
the  premises,  and  the  benefit  of  which  will  inure  to 
bis  successor.  But  that  the  word  is  used  in  this 
section  in  the  broader  sense  to  which  we  have  re- 
ferred is  evident  from  a  consideration  not  only  of 
the  subject-matter  being  treated  of,  but  also  of  the 
law  of  taxation  by  special  assessments  in  the  ab- 
sence of  any  constitutional  provision  on  the  subject, 
and  of  the  causes  which  led  to  the  adoption  of  this 
section  in  its  present  form.  In  the  absence  of  any 
constitutional  prohibition  the  power  of  taxation  by 
special  assessments  is  undoubted.  Such  taxes  are 
levied  on  the  assumption  that  a  portion  of  the  com- 
munity is  to  be  specially  benefited  in  the  enhance- 
ment of  property  peculiarly  situated  as  regards  the 
contemplated  expenditure  of  public  money.  This 
is  the  underlying  idea  of  all  such  assessments.  No 
decision  has  ever  attempted  to  enumerate  the  pur- 
poses for  which  special  assessments  might  be  levied, 
for  the  obvious  reason  that  it  is  impossible  to  do  so. 
In  the  absence  of  constitutional  restriction  the  only 
limitations  upon  the  power  of  the  Legislature  t^ 
authorize  the  levy  of  a  special  assessment  are  — 
first,  it  must  be  levied  for  a  public  purpose,  for  the 
power  of  taxation  can  be  exercised  for  none  other; 


and  second,  the  property  on  which  it  is  assessed 
must  be  peculiarly  and  specially  benefited  by  the 
work  for  which  it  is  levied ;  third,  that  it  must  be 
apportioned  according  to  some  reasonable  rule  upon 
the  basis  of  benefits,  ascertained  or  implied,  result- 
ing to  the  property  assessed.  Inasmuch  as  these 
benefits  may  not  be,  and  usually  are  not  distriboted 
in  proportion  to  the  cash  value  of  the  property  as- 
sessed, therefore  in  accordance  with  the  underlying 
idea  of  all  such  assessments,  it  was  usually  appor- 
tioned either  upon  the  basis  of  benefits  as  ascer- 
tained by  commissioners,  or  other  such  body,  or  ac- 
cording to  some  definite  standard  fixed  upon  by 
the  Legislature  itself;  as  for  example,  according  to 
street  frontage  in  the  case  of  street  improvements, 
the  benefits  of  which  might  be  fairly  presumed  to 
diffuse  themselves  along  the  line  of  the  street  in  a 
degree  bearing  some  proportion  to  frontage.  The 
authorities  are  united  that  in  the  absence  of  a  con- 
stitutional provision  requiring  some  other  method 
of  apportionment,  either  of  these  might  be  adopted. 
That  street  sprinkling  is  a  public  purpose  is 
unquestionable.  That  property  fronting  on  the 
sprinkled  street  receives  an  exceptional  local  bene- 
fit from  it,  is  we  think,  sufficiently  apparent  from 
what  has  been  already  said.  Therefore  there  can 
be  no  doubt  that  in  the  absence  of  any  thing  in  the 
Constitution  to  the  contrary,  the  Legislature  would 
have  the  right  to  authorize  an  assessment  for  street 
sprinkling,  to  be  apportioned  according  to  frontage 
on  the  street.*' 


TH  B  SEVENTEENTH  SECTION  OF  THE  ST  A  T- 
UTE  OF  FRAUDS  AND  PERJURIES— PA- 
PER READ  BEFORE  THE  FORTNIGHTLY 
CLUB  OF  ROCHESTER,  N.  F.,  BY  MARTIN 
W.  COOKE. 

1  INTEND  to  treat  of  those  provlaioiis  of  the  statute 
of  frauds  which  relate  to  the  validity  of  oontraota 
for  the  sale  of  personal  property,  but  before  proceed- 
ing with  the  consideration  of  them,  I  will  indicate 
what  is  meant  by  the  '*  Statute  of  Frauds  and  Per- 
juries.'* It  was  apparent  to  the  forefathers  of  our 
English  cousins  not  only  that  litigation  arising  out  of 
contracts  of  various  kinds  was  increasing,  but  that  in 
spite  of  the  rules  of  evidence  in  force,  the  wisdom  of 
the  judges  and  the  honesty  of  juries,  fraudulent  prac- 
tices were  upheld  by  perjury  and  subornation  of  per- 
jury, and  that  the  courts  were  made  the  instrameuts 
of  wrong  by  the  successful  employment  of  false  testi- 
mony. The  necessity  became  apparent  that  some  pro- 
vision should  be  made  to  prevent  such  efforts  or  to 
place  impediments  in  the  way  of  their  success.  Eng- 
lish law  has  always  discovered  an  abhorenoe  of  fraud, 
deceit  and  artifice,  and  it  prescribed  severe  panisb- 
mentsfor  indulgence  in  these  objects  of  hatred.  The 
punishmenU  prescribed  and  the  oongequences  visited 
upon  the  wrong-doer  did  not  prove  effectual:  and  in 
the  development  of  the  safeguards  against  fraud  and 
perjury,  the  wit  and  wisdom  of  the  English  judges  and 
legislators  were  taxed  to  create  preventives  and  to  re- 
move the  temptation  to  resort  to  them  by  making 
the  way  to  their  success  more  thorny  and  dlfBcult. 
The  problem  was  to  determine  how  to  impose  such 
formalities  or  requirements  upon  the  transfers  of 
property  so  as  to  prevent  dishonest  practices,  and  yet 
at  the  same  time  avoiil  the  creation  of  hindFanoes  to 
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fair  traiisftotious  and  honest  olaims.  The  prevalence 
of  a  desire  to  aooomplish  this  end,  and  the  f^^eat  wis- 
dom and  marvellous  infcenaitj  of  the  authors  of  this 
statute,  are  revealed  and  illustrated  by  the  enactment 
we  are  about  t<i  consider.  The  aim  of  the  statute  is 
better  indicated  in  its  recital  than  by  its  title.  It  is 
entitled  '*  Statute  of  Frauds  and  Perjuries/'  but  its 
recital  opens  with  these  words:  "For  the  prevention 
of  man  J  fraudulent  practices  which  are  commonly  en- 
deavored to  be  upheld  by  perjury  and  the  suborna- 
tion of  perjury,  be  it  enacted/*  etc. 

The  most  important  parts  of  the  statute  relate  to 
contracts.  Certain  specifled  contracts  it  required  to 
be  evidenced  by  writing,  signed  by  the  parties  to  be 
charged,  and  in  case  they  were  not,  the  statute  de- 
clared that  no  action  could  be  brought  upon  them. 
The  growing  complexity  of  society,  the  multipled  op- 
portunities of  fnmd,and  the  increased  number  of  trans- 
fers of  property,  rendered  the  provisions  for  punish- 
ment futile  as  a  preventive;  and  the  courts  were  be- 
coming more  and  more  powerless  to  eliminate  the  sub- 
tleties which  the  chance  of  gain  inspired,  and  which 
anscrapulous  litigants  employed.  Hence  the  Legis- 
lature enacted  that  no  action  could  be  brought  upon 
certain  contracts  unless  they  were  evidenced  by  writ- 
ing formally  executed.  These  contracts  were:  1st, 
any  special  promise  by  an  executor  or  administrator 
to  answer  damages  out  of  his  own  estate;  2d,  any 
special  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person;  3d,  any  agreement  made 
upon  consideration  of  marriage ;  4th,  any  contract  of 
sale  of  lands,  tenements  or  hereditamente,  or  any  in- 
terest in  or  concerning  them ;  5th,  any  agreement  that 
is  not  to  be  performed  within  one  year  from  the  mak- 
ing thereof. 

When  we  consider  that  previous  to  this  enactment 
any  of  these  contracts  might  have  been  the  subject  of 
litigtfttiou  without  the  formalities  now  required  to  evi- 
denoe  them,  it  does  not  seem  strange  that  fraud  and 
perjury  flourished,  or  that  their  purposes  were  ren- 
dered practicable. 

It  may  be  admitted  that  perjury  did  not  hie  away 
from  the  earth  when  this  barrier  to  its  success  was  in- 
terposed, but  it  cannot  be  denied  that  its  occupation 
was  interrupted  in  this  particular  field  where  it  had 
flourished,  and  where  it  would  have  continued  to 
flourish  but  fur  the  sagacity  of  the  men  who  conceived 
this  statute.  There  was  another  class  of  contracts  in 
respect  to  which  similar  provisions  were  demanded, 
to-wit,  contracts  of  sale  of  personal  property.  It  was 
an  andacions  mind  that  ventured  to  recommend  the 
enactment  of  a  statute  which  should  impose  legal 
formalities  upon  the  contract  of  sale  of  personal  prop- 
erty as  a  condition  to  its  validity.  The  transactions 
affected  were  made  by  millions  every  day,  and  under 
an  almost  inflnite  variety  of  circumstances  and  con- 
ditions; and  to  originate  a  statute  which  should  not 
hamper  these  transactions,  yet  which  would  protect 
the  parties  to  them  against  the  machinations  of  per- 
jury, would  almost  seem  to  demand  omniscience.  To 
enact  that  they  should  be  evidenced  by  writings, 
signed  by  the  parties  to  be  charged,  would  have  been 
so  irrational  that  the  enactment  would  have  defeated 
itself,  and  wouid  have  been  disregarded  or  repealed. 
Inasmuch  as  I  intend  to  treat  of  this  particular  pro- 
vision, I  will  give  the  entire  section  in  respect  to  sale 
of  goods,  etc.  It  is  known  as  section  17  of  the  Eng- 
lish Statute,  and  reads  as  follows:  *'No  contract  for 
the  sale  of  any  goods,  wares  and  merchandise,  for  the 
price  of  ten  pound  sterling  or  upward,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  BO  sold,  and  actually  receive  the  same;  or  (2) 
give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment:  (»r  (3)  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made,  and  signed  by 


the  parties  to  be  charged  by  such  C9ntract,  or  their 
agents,  thereto  lawfully  authorized.'* 

It  will  be  seen  that  no  such  contract  is  required  to 
be  in  writing,  but  without  declaring  illegal  such  a 
contract  not  evidenced  by  writing,  it  does  require  that 
one  of  several  simple  acts  must  be  done  and  proved 
to  sustain  an  action  on  a  contract  of  sale  of  goods, 
where  the  price  was  ten  pounds  or  more,  when  it  is 
not  in  writing.     Of  these  I  shall  speak  further  on. 

The  authorship  of  the  Statute  of  Frauds  andPerjuries 
is  unknown.  Strange  as  it  may  seem,  the  greatest  stat- 
ute in  conservative  jurisprudence  that  was  ever  en- 
acted by  any  law-making  power  comes  down  to  us 
coupled  with  no  jurist's  or  legislator's  name.  It  was 
enacted  during  the  reign  of  Charles  II.  It  became  a 
law  io  the  year  1677.  It  was  supposed  to  have  been 
written  by  Sir  Mathew  Hale,  but  we  have  the  opin- 
ion of  Lord  Mansfield  that  it  was  not  drawn  by  him, 
although  as  be  admits,  some  of  the  ideas  of  that  great 
judge  were  engrafted  into  it,ideas  or  suggestions  taken 
from  his  notes.  Lord  Hale  left  his  notes  on  various 
legal  subjects  to  the  library  of  Lincoln's  Inn,  and 
they  became  a  valuable  source  of  knowledge  for  sub- 
sequent writers.  He  believed  in  the  reduction  of 
the  principles  of  law  to  definite  and  certain  state- 
ments or  rules,  and  were  he  living  in  our  day  he  would 
doubtless  be  arrayed  on  the  side  of  codification.  His 
History  of  the  Common  Law  furnished  the  data  for  a 
respectable  code.  Blackstone  was  greatly  indebted 
to  him  in  the  preparation  of  his  Commentaries.  Lord 
Nottingham  introduced  the  bill  in  the  House  of  Lords, 
but  he  laid  no  claim  to  the  authorship,  and  without 
indicating  any  thing  upon  the  subject,  he  says  the 
statute  received  many  additions  and  suggestions  from 
judges  and  civilians.  Lord  Chief  Baron  Gilbert  says 
that  this  statute  was  prepared  by  Lord  Hale  and  Sir 
LionelJenkius.  It  was  not  enacted  until  after  the 
death  of  the  chief  justice.  He  died  In  1676,  the  year 
before  It  was  passed.  In  the  form  in  which  it  ap- 
peared it  was  doubtless  the  product  of  the  united  wis- 
dom of  many.  Such  an  innovation  hardly  would  have 
been  enacted  without  consultation  with  many  judges 
and  lawyers.  It  Is  safe  to  attribute  much  of  it  to  the 
lord  chief  justice,  who  presided  while  it  was  in  the 
process  of  development.  It  is  to  his  credit  that  one 
of  the  ai*guraeiit8  against  the  proposition  that  he  drew 
it  is  founded  on  Its  inaccuracies  and  literary  defects. 

The  conspicuous  wisdom  manifested  by  this  enact- 
ment did  not  fail  to  be  recognized  by  our  forefathers, 
when  as  the  States  of  the  United  States  were  founded, 
they  began  making  laws  for  the  government  of  their 
own  people  and  courts.  In  this  State  we  adopted  the 
common  law  of  England,  and  it  became  aud  is  the  law 
of  this  State,  except  ^s  modified  by  positive  enact- 
ment. Very  early  in  its  existence  the  statute  of 
frauds  was  passed.  In  respect  to  the  sales  of  personal 
property  it  was  worded  differently,  but  it  is  substan- 
tially the  same  as  the  English  statute.  It  reads  as 
follows:  *' Every  contract  for  the  sale  of  any  goods, 
chattels  or  things  in  action  for  the  price  of  fifty  dol- 
lars or  more  shall  be  void  unless  (1)  a  note  or  memo- 
randum of  such  contract  be  made  in  writing,  and  be 
subscribed  by  the  parties  to  be  charged  thereby;  or  (2) 
unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such 
things  in  action;  or (3)  unless  the  buyer  shall  at  the 
time  pay  some  part  of  the  purchase-money."  The 
provisions  for  validating  the  contract  by  giving  some- 
thing in  earnest  is  not  restrained,  aud  it  specifies 
chattels,  things  in  action,  etc.,  requires  the  writing  to 
be  subscribed  instead  of  signed,  and  requires  part  pay- 
ment at  the  time  of  the  buying. 

It  will  be  noticed  that  the  English  statute  limits  its 
application  to  sales  when  the  price  is  ten  pounds  or 
upward.    In  regard  to  sales  of  less  magnitude  it  has 
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no  effect  whatever.  This  HmitatioQ  would  seem  to  be 
iutended  to  remove  the  burdens  imposed  by  the  stat- 
ute from  a  great  number  of  trausaotions,  aud  evideutly 
was  so  limited  as  not  to  affect  small  transactions,  but 
bj  the  fixing  of  the  Kmit  at  ten  pounds,  in  view  of 
the  declared  aim  of  the  statute,  it  is  implied  that  to 
the  minds  of  the  English  lawgivers  the  temptation  to 
fraud  and  perjury  was  the  possible  gain  in  a  sale  in- 
volving a  price  of  ten  pounds  or  more. 

The  treatment  of  this  limitation  by  the  different 
Htates  of  the  Union  when  thej  came  to  enact  similar 
provisions  in  respect  to  sales  of  personal  property, 
furnishes  a  curious  subject  ot  investigation.  In  some 
of  the  States  it  would  seem  to  indicate  a  reverent  at- 
titude toward  the  m(»ther  country's  statute,  or  a  be- 
lief that  there  was  some  mysterious  wisdom  wrapped 
up  in  the  limitation  to  ten  pounds,  and  In  others 
there  was  a  brealcing  away  from  the  limitation  seem- 
ingly without  any  rational  ground  for  the  adoption  of 
another  standard.  To  understand  the  reason  for  the 
variation  in  the  amounts  of  the  limitation  in  some 
Htates,  It  IS  necessary  to  note  the  difference  in  the 
value  of  what  was  recognized  as  a  shilling. 

In  the  older  States  there  was  a  wide  difference  In  the 
recognized  value  of  what  was  called  the  shilling.  The 
English  shilling  In  New  York  was  worth  about  twen- 
ty-two cents.  The  recognized  shilling  was  one-eighth 
of  the  Spanish  dollar,  or  tweWe  and  one-half  cents. 
So  the  English  shilling  was  worth  nearly  double  the  rec- 
ognized shilling  In  New  York.  The  pound  consisted  of 
twenty  shillings,  and  measured  in  New  York  shillings 
was  about  $2.50,  the  English  shilling  being  about  twice 
the  value  of  a  York  shilling,  and  there  being  200  Eng- 
lish shillings  in  ten  pounds,  it  required  400  York  shil- 
lings, or  $50.  to  represent  the  limitation  of  ten  pounds. 
The  dollar  being  six  shillings  in  New  Hampshire,  and 
ten  pounds  in  England  being  200  shillings,  it  would 
seem  that  the  New  Hampshire  Yankees  measured  the 
shillings  by  their  standard,  and  so  made  the  limit 
$33.  or  one-sixth  of  200  of  their  shillings.  In  New  York 
the  statute  begins  to  affect  these  contracts  when  the 
price  is  $50.  In  Alabama  the  limit  is  $200;  in  Arkan- 
sas, $30;  in  California,  $200;  in  Connecticut,  $35;  in 
Delaware  the  provisions  of  the  statute  are  peculiar, 
but  the  limit  is  $25.  This  is  the  smallest  sum  fixed  by 
any  State.  It  was  doubtless  thought  to  be  sufficiently 
large  considering  the  size  of  the  State.  Rhode  Island 
it  seems  was  not  large  enough  to  warrant  any  such 
law  at  all.  Possibly  it  was  suppt»sed  that  every  trans- 
action of  the  magnitude  of  ten  pounds  would  be  known 
by  the  whole  State,  and  so  by  the  courts.  Georgia 
followed  the  English  statute  literally.  Florida  fixed 
no  limit,  and  applied  the  regulations  to  all  contracts 
of  sale,  no  matter  what  the  price  was.  Illinois  passed 
no  similar  statute.  Iowa  makes  no  limitation,  Maine 
says  $30  Is  the  meiisure,  and  so  do  Missouri  and  New 
Jersey.    Vermont  compromised  on  $i0. 

Thus  we  see  that  England  and  most  of  the  United 
States,  with  a  view  professedly  to  prevent  the  suc- 
cessful use  of  the  courts  to  further  the  ends  of  fraud 
by  means  of  perjury  in  respect  to  the  contract  of  sale 
of  personal  property,  solemnly  declared  to  their  citi- 
zens that  in  all  their  transactions  of  this  character 
they  must  take  the  precaution  to  have  one  of  these 
acts  done,  or  they  shall  be  deprived  of  the  benefits  of 
the  courts  to  enforce  the  obligations. 

It  is  not  surprising  that  such  an  enactment,  avow- 
edly made  in  anticipation  of  the  resort  to  perjury,  and 
with  a  view  to  embarrass  its  operations,  should  have 
created  such  a  prejudice  among  traders  that  insisting 
on  its  requirement  came  to  be  regarded  as  an  insult. 
This  feeling  prevails  now,  and  many  a  dealer  is  de- 
ferred from  exacting  part  payment  or  part  ddivery  to 
bind  the  bargain,  by  reason  of  the  seeming  implica- 


tion which  insteting  npon  these  formalities  carries 
with  it. 

We  have  considered  only  the  avowed  object  of  the 
statute.  It  is  not  the  less  calculated  to  Inform,  edu- 
cate and  warn  the  honest  trader  bow  he  may,  by  8tm> 
pie  means,  avoid  in  bis  dealings,  mistakes  and  misan- 
derstandings  in  respect  to  the  reality  of  the  meeting 
of  the  minds  of  the  parties  to  such  contracts.  No 
doubt  the  cases  where  one  of  the  parties  honestly  be- 
lieves that  there  was  an  agreement  with  the  otber, 
and  the  other  knows  that  he  never  intended  to  make 
the  agreement,  are  as  numerous  as  those  where  the 
party  insisting  on  the  reality  of  a  contract  knows  that 
he  is  urging  an  unjust  claim. 

rt  wilt  l>e  observed  that  this  statute  does  not  forbid 
the  making  or  completion  of  contracts  of  sale  of  goods 
when  the  price  is  ten  pounds  or  more  without  these 
specified  formalities.  Its  aim  is  not  to  interfere  fn 
any  way  with  the  transactions  themselves.  In  fine, 
there  is  no  mandatory  element  in  the  statute  affeotfiiR 
the  parties.  The  command  is  addressed  to,  and  Is  in- 
tended to  affect,  only  the  courts  or  the  judges  wboee 
determinations  constitute  the  action  of  the  conrts. 

The  direct  avowal  of  the  statute  is  that  the  parties 
to  such  contracts  are  under  temptation,  and  are  K&lfle 
to  deceive  and  employ  false  testimony  for  the  pur- 
poses of  gain  in  respect  to  such  contracts  and  the  im- 
plication in  respect  to  the  courts  is  that  they  are  in- 
competent to  eliminate  the  false  testimony  in  respect 
to  them.  This  statute  impliedly  says  all  parties  are 
liable  to  swear  falsely  where  their  interests  are  af- 
fected and  there  is  little  chance  of  detection  of  the 
crime.  Many  litigants,  and  not  a  few  lawyers.  In 
their  wrath,  have  justly  charged  judges  with  iuoora- 
petency,  but  in  this  statute  the  courts  are  impliedly 
ohai*ged  with  fallibility.  Ws  do  not  need  the  declara- 
tion of  a  statute  to  establish  this.  The  defeated  party 
in  nearly  every  case  alleges  error  of  the  trial  judge, 
and  too  frequently  the  higher  court  records  that  the 
court  below  has  erred,  and  reverses  its  judgments.  In 
respect  to  facts,  the  court  is  your  true  Spencerian.  It 
believes  nothing  and  accepts  nothing  as  true  unless  it 
can  be  known  and  established  by  evidence.  If  tradi- 
tion may  be  trusted,  it  is  cautious  about  asserting 
knowledge  even  of  itself,  and  ventures  only  to  asfiert 
what  it  thinks  on  the  subject.  One  of  its  traditional 
ventures  in  this  respect  is  in  the  hypothetical  declara- 
tion, **  If  the  court  knows  herself,  and  she  thinks  she 
does.*'  It  respect  to  the  law,  the  common-law  court 
was  the  oracle.  It  declared  the  law  often  oracularly, 
but  its  decision  was  in  fact  the  law,or  a  part  of  it,  and 
by  these  declarations  the  great  body  of  the  common 
law  is  manifested  and  recorded. 

Theoretically  the  common  law,  in  all  its  glory  aud 
perfection,  has  an  ideal  existence  as  it  were,  in  a  mys- 
terious collection  honsed  in  an  invisible  habitation, 
admission  to  which  is  allowed  only  to  the  priests  of 
the  law— the  judges.  Litigants  crowd  about  the  sa- 
cred shrine,  and  clamor  for  a  revelation  of  the  mys- 
teries. The  judges  hear  their  cry,  retire  to  the  shrine 
— cxiria  advisari  vuH—iind  returning,  dole  out  to  the 
suffering  ones  treasures  of  wisdom  they  claim  to  have 
gathered  from  within.  With  these  fragments,  thus 
eagerly  and  expensively  sought  and  obtained,  the 
tangible,  visible  structure  of  the  comman  law  is 
erected.  The  store  of  wisdom  is  Inexhaustible,  and 
its  genuine  deliverances  are  Infallible.  The  robed 
pricBts  however  are  human,  and  they  do  not  always 
deliver  the  oracles  truly.  One  of  the  questions  agita- 
ted to-day  Is  whether  we  shall  continue  to  submit  to 
the  rule  of  this  priesthood  or  storm  the  shrine  and  Imj 
out  and  declare  Its  secrets  so  that  *'he  who  runs  may- 
read,**  and  make  these  priests  interpretors  instead  of 
revenlers.    The  enactment  we  are  considering  was  a 
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sortie  on  the  judges.  It  called  these  judges  to  order, 
and  eoHnnanded  them  to  direct  their  action  accord- 
ing to  the  declared  will  of  the  law-making  power.  De- 
feiidaute  thereafter  appealed  to  C»sar,  when  thej  were 
brought  to  court  upon  unjust  elaims  iu  respect  to  these 
contracts  and  the  dread  of  this  appeal  deterred  the 
perjurer  from  his  attempts,  and  eo  spared  litigation 
and  its  evils. 

The  judges  fretted  under  the  restraint  thus  imposed 
and  lifflnenoed  by  jealousy  (unconsciouslj  of  course), 
of  the  power  thus  itivadln^  their  domain,  thej  sought 
by  ezplauation  and  interpretation  to  modify  and 
lioiit  the  force  and  effect  of  the  law.  With  some  jus- 
tice, they  claimed  that  there  was  obscurity  in  the  com- 
mand— patent  ambiguity — and  circumstances  arose  in 
respect  to  which  the  law  was  inroked  which  created 
what  48  known  as  latent  ambiguity.  The  straggle  has 
gone  on,  and  is  still  rife,  and  the  conflict  seems  irre- 
proaeible.  The  will  of  the  law-making  power  is 
couched  in  eighty-six  words.  The  utterances  of  the 
judges  in  deciding  upon  the  meaning  of  the  eighty -six 
worde  would  fill  a  very  large  volume,  deciding  hun- 
dreds of  oases,  and  what  is  the  result  ?  Two  of  the 
keenest  critics  and  law-writers  of  the  day,  Sir  Fits- 
James  Aiepbens  and  Frederick  Pollock,  have  uiider- 
takea  the  task  of  redrawing  this  section  of  the  statnte 
at»  explaioed  or  re-enacted  by  the  courts.  Their  work 
appears  in  the  first  artitle  in  volume  1,  number  1.  of 
the  new  Law  Quarterly  Review^  publlsbed  in  London. 
After  udug  every  possible  effort  to  compress  the  re- 
sult of  the  cases  into  the  shortest  p(»ssible  compass, 
they  have  found  it  necessary  to  expand  the  eighty-six 
words  into  fourteen  articles  or  propositions,  and  Sir 
Fitz-James  speaks  of  his  own  work  as  follows:  ''And 
iiow  having  cooked  ray  dish  with  ail  possible  care,  I  can 
only  recommend  that  it  should  be  thrown  out  of  the 
window,  the  17th  section  should  be  repealed,  and  the 
cases  upon  it  consigned  to  oblivion.'* 

With  all  respect  to  the  learned  commentator,  who 
has  iiow<donned  the  robes  of  judicial  office,  we  except 
to  his  ooMslusions.  In  a  note,  he  says  he  wrote  the 
article  and  said  recommendations  before  he  became  a 
judge,  so  we  may  not  charge  him  with  judicial  preju- 
dice agaiiist  the  Statute.  We  will  compromise  with 
him,  and  reluctantly  let  h  s  dish  go  out  of  the  window, 
but  will  not  agree  that  the  17th  section  follow. 

The  evils  he  speaks  of,  many  of  them,  resulted  from 
the  fact  that  the  persons  whose  decisions  were  at- 
tempted to  be  controlled  by  the  law  were  the  inter- 
preters of  the  meaning  of  the  law  itself;  and  because 
the  judges  have  created  all  these  rules,  shown  by  the 
oases  in  deciding  upon  the  meaniNg  of  the  law,  he  ar- 
gues that  the  law  itself  Is  irrational,  and  should 
be  repealed.  May  it  not  be  that  the  int'erpretations 
are  irrational?  I  tell  mj  servant  to  bring  me  some 
wood  to  kindle  my  fire.  He  retires,  and  begins  to  in- 
terpret and  speculate  as  to  the  meaning  of  my  com- 
mand (and  I  assume  he  has  the  right  to  interpret),  and 
through  his  speculations  as  to  my  meaning,  says  to 
hiaoself :  **A  wood  is  a  collection  of  trees— a  forest  in 
fact.*'  He  remembers  that  Shakespeare,  the  lawyer- 
poet,  by  implication,  decides  that  Burnham  Wood  did 
come  to  Dunsinane.  He  duly  considers  this  case 
(Mocbetfi  V.  Dunoan\  and  finally  concludes  that  I 
could  Hot  have  known  what  I  was  talking  about,  and 
interprets  that  whereas  I  said  in  effect,  bring  me  a 
forest,  I  meant  something  else  with  which  to  kindle 
roy  fire,  and  he  brings  me  a  bellows.  Our  friend  Sir 
FitK-James  thereupon  might  saj  I  was  obscure,  and 
that  I  should  revoke  my  ord^r,  but  not  criticise  raj 
wise  servant.  Sir  Fitz-James  is  horrified  by  the  fact 
that  the  statute  enables  and  tempts  a  partj  to  a 
verbal  ag^reement  to  break  his  word  with  Impunitj, 
because  It  provides  that  if  his  agreement  has  not  been 
evidenced  as  the  statute  requires  he  cannot  be  com- 


pelled to  keep  it.  The  same  reasoning  would  apply  to 
an  agreement  for  the  sale  of  a  farm,  or  to  any  agree- 
ment required  to  be  in  writing,  and  to  the  provisions 
as  to  such  contracts  Sir  Fitz-James  gives  his  com- 
mendation. The  main  object  of  the  statute  he  seems 
to  overlook,  to- wit,  that  it  is  designed  and  calculated 
to  prevent  the  imposition  of  responsibility  upon  a 
party  for  a  contract  he  never  made.  Rather  than  have 
it  possible  and  easy  to  do  this  through  perjury,  it  is 
better  to  suffer  the  iuootivenience  of  allowing,  or  even 
tempting,  a  party  to  an  action  to  break  his  word,  or 
resist  the  attempt  to  make  him  keep  it  by  process  of 
law.  It  is  far  better  to  suffer  a  wrong  in  a  particular 
case  than  to  permit  a  general  possibility  of  wrong.  I 
submit  that  this  aversion  to  the  statute  results  from 
an  improper  comprehension  of  it. 

The  writer  says:  **The  special  peculiarity  of  the 
17th  section  is  that  it  Is,  in  the  nature  of  things,  im- 
possible that  it  should  have  any  operation  except  that 
of  enabling  a  man  lo  escape  from  the  discussion  of 
the  question  whether  he  has  or  has  not  been  guilty  of 
a  deliberate  fraud  In  breaking  his  word.  In  some 
oases  no  doubt  this  may  protect  an  honest  man  against 
perjury,*'  etc.  This  is  a  narrow  view,  and  if  of  any 
force  as  applied  to  the  17th  section,  it  is  of  more  force 
when  applied  to  the  other  sections.  The  statute  is 
directed  against  the  plaintiff  or  the  party  asserting  the 
contract ;  not  against  the  defendant  or  party  resist- 
ing. It  Is  the  perjury  and  subornation  of  perjury  on 
the  part  of  the  party  holding  the  affirmative  that  the 
statute  would  fetter.  It  is  true  that  the  statute  as- 
sumes the  contract  to  exist,  but  that  is  only  for  the 
purpose  of  stating  the  law  as  to  its  proof.  The  stat- 
ute might  have  said  any  attempt  to  assert  and  enforce 
such  a  contract  shall  be  regarded  as  ineffectual  In  law 
unless  It  involves  and  is  accompanied  by  proof  of  the 
acts  required.  It  is  evident  that  these  writers,  for 
they  both  assume  the  responsibility  of  the  indictment 
against  this  section,  have  failed  to  bear  in  mind  the 
nature  of  the  contract  affected  and  the  evils  It  seeks 
to  remedy. 

(  will  quote  from  the  article  to  illustrate  this.  He 
says :  "  If  one  wishes  to  know  what  were  the  terms  of  a 
verbal  contract,  the  best  possible  evidence  would  be 
that  of  the  persons  who  made  it  or  of  the  by-standers 
who  heard  what  was  said.**  How  could  this  have 
been  written'  if  the  writer  did  not  suppose  that  the 
statute  condemns  the  proof  of  the  terms  of  the  con- 
tract by  oral  testimony?  The  statute  does  nothing  of 
the  kind.  It  contemplates  the  proof  of  them  (the 
terms)  by  words.  Its  aim  is  to  demand  certain  proof, 
not  of  the  terms,  but  of  the  recUily  of  the  alleged  con- 
tract. The  statute  Is  concerned  about  the  inquiry : 
'*  Have  the  parties  agreed?**  not  with  the  qneHtion, 
"What  have  they  agreed  to  do?*'  nor  with  the  ques- 
tion, "Have  they  done  what  they  agreed  to  do?" 
There  are  no  terms  if  there  is  no  agreement.  There 
may  be  a  contract  without  expression  of  the  terms  or 
conditions  which  may  be  left  to  be  implied,  such  as 
price,  time  of  payment,  etc.  There  Is  a  natural  pro- 
tection against  perjury  as  to  unreasonable  terms,  and 
as  to  the  performance  of  them,  and  courts  and  juries 
can  take  care  of  disputes  as  to  these  questions;  but  to 
decide  whether  or  not  the  two  minds  have  met  upon  an 
agreement  upon  any  terms,  experience  has  taught 
that  it  is  not  safe  to  leare  this  to  the  courts  and  juries 
to  decide  from  the  evidence  of  the  mere  words  of  the 
parties.  The  law  says,  *'  Give  us  a  sign  "  —  some  sim- 
ple act,  like  the  part  payment  or  part  delivery  or  earn- 
est, which  act  is  Inconsistent  with  the  absence  of  the 
contemporaneous  determination  of  both  the  minds  of 
the  seller  and  the  buyer  that  the  one  will  sell  and  the 
other  will  buy,  and  the  courts  may  be  trusted  to  find 
out  the  truth  as  to  the  terms  by  any  proper  evidence 
of  them. 
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Id  respect  to  the  nature  of  the  acts  required,  X  shall 
speak  hereafter.  The  other  difficulty  of  this  remark  of 
Sir  Fitz-James  is  that  it  begs  the  question  unless  the 
proof  of  the  words  by  the  parties  or  the  by-standers  is 
to  prove  the  reality  of  an  agreement.  If  it  means  they 
furnish  the  best  proof  of  the  terms  of  the  agreement 
(assumine:  that  the  meeting  of  the  minds,  as  it  is  called, 
exists),  we  agree  with  the  statement. 

Sir  Fitz-James  a»<k8  this  question :  **  Can  any  human 
being  assign  any  reason  whatever  why  a  contract  of 
marine  insurance  should  be  allowed  to  be  less  formal 
than  a  contract  for  the  sale  of  goods?  "  If  this  means 
to  ask  whether  there  is  any  reason  why  the  existence 
of  a  contract  of  marine  insurance  may  be  more  safely 
left  to  be  proved  by  the  mere  words  of  the  parties 
than  a  contract  of  sale,  we  say  yes.  But  assuming 
that  I  am  right,  it  does  not  prove  any  thing  in  favt>r 
of  the  statute,  nor  would  it  prove  any  thing  against  it 
if  1  am  wrong.  It  does  not  show  that  the  law-making 
power  has  committed  an  absurdity  in  one  case  by 
showing  that  itmightor  might  not  have  enacted  wisely 
in  another. 

Again  Sir  Fitz-James  says:  **  How  far  the  provis- 
ions of  the  statute  of  frauds  are  commonly  known  to 
men  of  business,  I  do  not  know.  I  should  suppose 
that  the  common  impression  about  them  would  be  to 
the  effect  that  a  contract  for  the  sale  of  goods  of  the 
value  of  ten  pounds  or  upward  must,  in  order  to  be 
valid,  be  in  writing.'*  I  venture  to  say  that  men  of 
business  understand  the  provisions  of  the  statute  bet- 
ter than  some  judges  seem  to,  if  the  indictment  (»f  Sir 
Fitz-James  against  the  courts  for  the  178  cases  he 
speaks  of,  interpreting  this  statute,  and  so  making  it 
necessary  to  expand  these  eighty-six  words  into  four- 
teen articles,  to  redraw  the  statute,  is  well  founded. 
There  is  not  one  business  man  in  a  hundred  who,  upon 
having  the  question  raised  while  a  bargain  is  in  pro- 
gn)ss  as  to  how  the  parties  may  bind  it  so  as  to  answer 
the  requirements  of  the  statute,  would  not  intelli- 
gently and  correctly  answer  it.  The  buyer  would  say 
at  once,  here  is  something  in  earnest  or  in  part  pay- 
ment, and  he  wouldn't  think  of  leaving  it  with  his 
words  alone;  he  would  see  to  it  that  the  money  or 
thing  in  earnest  was  delivered,  and  the  receipt  of  it 
assented  to  by  the  seller;  or  the  seller  would  answer 
by  his  action  and  hand  over  to  the  buyer  some  part  or 
all  of  the  goods,  and  see  to  it  that  he  consented  to  the 
receipt,  or  if  convenient,  the  parties  would  make  a 
memorandum  of  the  bargain  and  sign  it.  It  is 
one  of  the  presumptions  of  the  law  to  which  judges 
often  resort  that  every  litigant  is  presumed  to  know 
the  law,  and  yet  this  presumption  libels  one  or  the 
other  of  the  litigants  coming  into  court  upon  a  dispute 
as  to  the  law.  Under  it  one  or  the  other  is  charged 
with  asserting  as  law  what  he  is  presumed  to  know  is 
not  law.  This  maxim  does  not  apply  to  the  judges 
themselves  any  more  than  the  other  maxim,  ^''Igno- 
rantialegU  fton  excuacU,*'  I  have  heard  of  an  instance 
where  the  court  of  last  resort  struggled  with  a  case  for 
weeks  in  attempting  to  harmonize  the  views  of  the 
judges  upon  the  law,  and  finally  the  decision  turned 
upon  the  application  of  the  principle  that  the  party 
defendant  or  plaintiff  was  presumed  to  know  the 
law. 

Sir  Fitz-James  says  again:  "This  section  is  ob- 
scure," and  says  its  obscurity  lies  mainly  in  the  use  of 
four  very  common  expressions— '*  contract  for  the 
sale  of  good,"  *' goods,'*  "  note  or  memorandum  of  the 
bargain,"  and  **  signed."  He  admits  that  it  may  ap- 
pear singnlar  to  say  that  the  expression,  *'  contract  for 
the  sale  of  goods  "  is  obscure,  but  insists  that  it  is  true, 
and  adds:  **  The  long  series  of  cases  summed  up  in 
the  first  article  of  our  digest  proves  it.*'  The  obscur- 
ity, one  might  infer,  is  not  in  the  words,  but  in  the 
minds,  of  the  judges  making  the  decisions.    Even  the 


word  "goods'*  has  puzzles  the  brains  of  the  court, 
and  because  It  has  done  so  It  is  said  to  be  obscare. 

Again  Sir  Fitz-James  says :  "The  hesitation  in  the 
minds  of  the  authors  (of  the  statute)  appears  to  me  to 
have  been  due  to  the  want  of  a  perfectly  distinct  con- 
ception of  a  contract,  and  of  the  difference  t>etween 
a  written  contract  and  written  evidence  of  a  verbal 
contract.*' 

When  a  man  is  charging  another  with  obscurity,  he 
oughi  to  see  to  it  that  he  himself  is  clear.  He  speaks 
here  of  a  written  contract  and  a  Terl>al  contract. 
Strictly  there  is  no  such  thing.  He  means  written 
evidence  of  a  contract  and  a  contract  evidenced  by 
spoken  words.  The  contract  is  the  same  whether  It  Is 
evidenced  in  one  way  or  the  other.  Assume  A.  and 
B.  make  a  contract  evidenced  by  spoken  words,  which 
are  simply  vibrations  of  the  air  enabling  one  mind  to 
communicate  with  the  other,  the  inter-communica- 
tion enables  them  to  agree  or  contract  with  each  other. 
The  spoken  words  being  proved,  another  mind  may 
determine  from  them  what  the  two  contracting  minds 
know  by  the  same  evidence.  The  spoken  words  are 
not  the  contract,  the  writing  is  not  the  contract.  The 
words  have  vanished,  but  the  contract  remains.  Two 
deaf  and  dumb  persons  may  make  a  contract  with 
each  other;  and  when  made,  when  once  the  minds  of 
the  two  persons  are  united  upon  the  agreement,  it  ex- 
ists and  can  be  enforced.  One  party  cannot  destroy 
it  without  a  new,  mutual,  mental  operation.  An 
idiot  or  an  insane  person  cannot  make  a  contract  with 
another.  He  may  speak  the  words  or  sign  a  writing 
as  well  as  another,  but  the  law  says  that  he  cannot 
make  a  contract  because  he  has  not  the  mental 
capacity. 

Why  is  it  unsafe  to  leave  these  contracts  to  be  evi- 
denced only  by  the  mere  words  of  the  parties?  It  Is 
enough  to  answer  that  experience  has  shown  this.  But 
the  very  nature  of  the  contract  shows  that  it  is  unsafe, 
so  long  as  we  have  human  judges  and  human  juries, 
and  litigants  are  governed  by  selfish  motives  and  think 
more  of  their  pockets  than  they  do  of  their  con- 
sciences. 

The  necessity  of  such  provisions  in  respect  to  the 
contract  of  sale  does  not  arise  simply  from  the  fact 
that  men  are  wicked  and  will  commit  perjury  for  gain, 
nor  from  the  fallibility  of  courts,  but  from  the  pecu- 
liar difficulty  attending  the  establishment  of  the  es- 
sential fact  in  such  cases,  that  is  the  contemporaneous 
determination  of  the  two  minds— the  one  to  sell  and 
the  other  to  buy.  The  temptation  arises  from  the 
fact  that  perjury  is  likely  to  succeed  if  the  contract 
can  be  established  by  proof  of  the  mere  uttered  words 
of  the  parties  and  detection  of  the  crime,  or  proof  of 
it  is  more  difficult  when  it  is  employed  to  prove  the 
agreement  in  this  manner,  and  so  after  all  it  Is  the  na- 
ture of  the  contract  to  be  proved  which  gives  occasion 
for  the  peculiar  provisions.  The  fact  to  be  established 
in  relation  to  the  contract  is  the  mutual  intention  or 
determination  of  two  minds.  Each  one  knows 
whether  or  not  he  has  decided  to  buy  or  sell,  but 
neither  can  know  the  determination  of  the  other, 
which  is  essential,  except  by  evidence.  Each  one 
must  know  his  own  mind  and  determine  the  qnestion 
—the  one  that  he  wi'li  buy  and  the  other  that  he  will 
sell.  These  two  determinations  must  exist  at  the 
same  time,  and  each  must  be  informed  of  the  de- 
termination of  the  other.  The  moment  the  relation  is 
once  created,  the  responsibility  attaches  to  each  for 
the  performance  of  the  contract.  Each  may  be  mis- 
taken as  to  the  determination  of  the  other.  A  buyer 
and  seller  may  dicker  for  a  day,  and  yet  the  oral  evi- 
dence of  the  meeting  of  the  two  minds  upon  a  contract 
may  depend  upon  the  speaking  or  not  speaking  of  a 
single  word,  and  the  tone  or  manner  of  its  utterance 
may  make  all  the  difference  between  evidencing  the 
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making  and  the  not  making  of  a  contraot.  The  not 
making  of  saoh  a  contract  is  just  as  probable  as  the 
making  of  it.  It  is  just  as  likelj  that  the  parties  dis- 
agree as  that  they  agree.  This  is  not  the  case  with  the 
ooutraot  of  marriage  nor  with  the  contract  of  insur- 
ance which  maj  be  proved  bj  the  mere  words  of  the 
parties.  The  proof  of  the  exact  words  of  a  conversa- 
tion from  recollection  alone  is  ordinarily  an  impossi- 
bility, and  it  is  as  likely  as  not  that  the  proof  of  the 
exiaienoe  of  the  contract  may  depend  upon  the  exact 
words  as  the  substance  of  the  talk;  but  if  the  nego- 
tiation ends  with  the  act  of  the  buyer  paying  a  part  or 
the  whole  of  the  money  to  the  seller,  and  he  consents 
to  its  receipt,  such  act  shows  at  once  that  the  two 
minds  have  actually  agreed  upon  a  contract  although 
its  terms  may  be  misunderstood;  and  the  perform- 
ance of  this  act  proves  to  a  certainty  that  each  party 
recognizes  the  attitude  of  the  other  in  respect  to  the 
reality  of  their  agreement;  or  if  a  negotiation  has 
taken  place,  and  the  buyer  takes  from  the  seller  a  part 
of  the  goods  with  the  seller's  ooosent,  this  act,  being 
iuconsistent  with  the  non-existence  of  the  meeting  of 
their  minds  upon  some  agreement,  shows  that  they 
have  agreed,  although  it  throws  no  light  upon  the 
terms  or  conditions. 

But  it  may  be  urged  that  the  perjurer  may  attempt 
to  prove  one  of  these  acts  and  so  carry  out  his  pur- 
pose. The  answer  is  that  in  such  a  case  be  has  to  deal 
with  a  different  fact  to  prove.  It  is  not  the  fact  of  the 
meeting  of  the  two  minds;  it  is  the  reality  or  non-ex- 
istence of  an  act.  A  jury  can  deal  with  a  witness  who 
undertakes  to  swear  falsely  as  to  such  a  thing,  and 
there  is  a  natural  protection  to  the  other  party  in  the 
situation  and  surroundings  of  the  act.  It  is  all  the 
difference  between  a  witness  proving  the  fact  that  two 
persons  unfurled  a  flag  from  a  certain  flag-sUtion  on  a 
certain  day.  by  testifying  to  his  knowledge  of  it,  and 
bis  undertaking  to  prove  the  fact  that  tbey  agreed  to 
unfurl  the  flag,  by  swearing  to  the  conversation  t>e- 
tween  them,  from  which  conversation  the  fact  of 
agreement  is  to  be  inferred,  which  fact  iurolres  the 
operations  of  two  minds.  la  the  one  case  he  testifles 
to  a  fact  he  knows  from  observation,  in  the  other  be 
18  testifying  to  the  words  of  the  parties,  from  which 
not  only  the  operation  of  two  minds  is  to  be  inferred, 
but  that  their  determinations  were  contemporaneous, 
and  that  each  mind  was  at  the  same  time  cognizant  of 
the  determination  of  the  other.  The  reason  for  the 
enactment  then  is  found  in  the  nature  of  thec<intraot, 
and  in  the  fact  that  in  nearly  every  case  it  is  as  likely 
not  to  be  made  as  to  be  made.  In  respect  to  the  proof 
of  such  essential  fact,  the  words  of  the  parties  unao- 
oompanied  by  any  act  indioative  of  the  reality  of  the 
agreement,  are  unreliable,  because  they  are  liable  to 
lead  to  wrong  conclusions  in  respect  to  the  essential 
fact  to  be  proved,  and  inasmuch  as  tbey  are  unreliable, 
it  is  dangerous  to  depend  upon  them  as  proof,  and  so 
It  is  dangerous  to  rely  upon  the  testimony  of  witnesses 
in  respect  to  the  words. 

It  was  to  be  expected  that  such  an  enactment  would 
work  hardship  in  some  cases.  Any  law  designed  for 
general  application  to  a  multiplicity  of  acts  neces- 
sarily would.  The  laws  of  nature  do.  Tbey  are  in- 
flexible, and  an  inflexible  rule  of  law  sometimes  does 
work  injustice  in  its  application  and  enforcement. 
This  is  in  the  very  nature  of  things;  but  it  does  not 
militate  against  the  wisdom  of  its  enactment  or  its 
enforcement,  because  being  for  a  general  good, it  is  t»et- 
ter  that  It  create  hardship  in  particular  oases  than  that 
the  general  wrong  which  it  is  designed  to  prevent 
should  prevail. 

The  fact  that  this  statute  has  met  with  such  a  fate 
io  its  interpretation  by  judges  has  been  urged  as  an 
argument  against  any  attempt  to  reduce  the  common 
law  to  certain  statements,  it  l>eing  urged  that  the  ex- 


perience furnished  by  this  enactment  reveals  the  im- 
possibility of  so  framing  the  statutes  or  Code  as  to 
meet  the  demand.  This  seems  plausible ;  but  upon  re- 
flection we  find  that  the  confusion  arises  not  from  the 
obscurity  of  the  statute,  but  from  the  attempts  to 
bend  the  law  to  meet  the  particular  cases  in  hand,  and 
that  such  decisions,  aimed  to  prevent  injustice  in  par- 
ticular cases,  create  precedents  for  similar  oases,  and 
the  effect  is  to  explain  away  and  modify  the  enact- 
ment so  as  to  render  it  uncertain  as  to  its  general  ap- 
plication. In  this  way  this  simple  statute  of  eighty- 
six  words  has  been  so  modified  and  explained  as  to 
render  it  necessary  to  expand  it  into  a  volume  In  re- 
drawing it  so  as  to  apply  to  the  explanations.  Is  this 
the  fault  of  the  law  or  the  result  of  disobedience  to  its 
provisions?  Sir  Fitz  James  says  if  the  cases  decided 
under  this  statute  had  all  been  decided  the  other  way, 
it  vould  have  affected  the  immediate  parties  to  the 
suit  only.  This  statement  would  seem  to  indict  not 
the  statute  but  the  court  for  disregarding  the  general 
provisions  for  the  sake  of  particular  cases.  Another 
great  judge  admitted  that  it  would  have  been  far  bet- 
ter  if  the  courts  had  decided  every  case  by  the  appli- 
cation of  the  words  of  the  statute  rather  than  attempt 
to  modify  or  explain  away  the  statute  by  creating 
new  rules  and  so  precedents  for  further  diversions 
from  its  plain  terms.  A  statute  cannot  be  general  in 
its  provisions  and  be  safely  subject  to  modifications 
to  meet  particular  cases.  The  c<immon  law  judges 
cannot  safely  be  allowed  to  apply  principles  of  equity 
to  specific  enactments.  It  strikes  us  the  argument 
furnished  is  that  the  courts  themselves  need  regulat- 
ing by  statutory  enactment  to  prevent  the  practical 
creation  of  new  law  or  repeal  of  the  written  law  by 
their  decisions. 

Equity  was  devised  to  take  care  of  particular  cases 
where  the  common  law,  by  reason  of  the  generality  of 
its  provisions,  would  work  injustice.  This  works  well 
enough  in  dealing  with  the  common  law,  but  when  a 
statute  says  thou  shalt  or  thou  shalt  not,  the  courts 
must  obey  it  "though  the  heavens  fall.'*  It  may  be 
that  provisions  could  be  added  to  enable  the  courts  to 
take  care  that  justice  shall  not  be  defeated  by  means 
of  the  statute  in  pailioular  cases,  (will  not  espouse 
either  side  of  the  question  here.  The  argument 
against  an  attempt  to  codify  completely  the  common 
law  is  the  impossibility  of  doing  it,  and  the  fact  that 
to  do  it  demands  omniscience.  To  state  and  enact  its 
settled  principles  or  principles  which  ought  to  be  set- 
tled within  certain  limits  seems  to  be  praoticable  and 
desirable. 

Acceptance  and  Receipt. 

It  seems  to  me  that  the  most  diflicult  part  of  the 
section  under  consideration  to  apply  (judging  by  the 
experience  of  the  courts)  has  been  the  clause  in  regard 
to  acceptance  and  receipt.  I  submit  that  this  clause 
is  the  only  one  about  which  there  is  any  reason  for 
doubt  as  to  the  meaning,  or  in  respect  to  which  there 
is  any  difficulty  In  application  to  any  case  if  we  can 
only  let  it  hurt  when  it  must  hurt.  In  justification  of 
the  wisdom  of  the  statute,  I  propose  to  attempt  to 
show  how  this  clause  should  be  interpreted  and  how 
enforced  or  applied  to  any  conceivable  case  which  can 
arise  under  it,  and  to  so  apply  it  that  in  every  case 
the  jury  may  determine  the  disposed  questions  of  fact 
and  the  court  determine  the  law.  According  to  the 
practice  the  application  of  the  statute  to  the  evidence 
has  been  to  raise  a  mixed  question  of  law  and  fact  so 
that  it  could  not  be  settled  by  a  verdict.  Now,  as- 
suming that  this  statute  is  designed  and  calculated  to 
demand  proof  of  the  reality  of  the  meeting  of  the 
minds  of  the  parties  by  certain  acts  rather  than  re- 
qaire  any  specified  proof  of  the  terms  of  the  contract 
or  the  peformanoe  of  it,  bow  oau  the  facts  in  issue  be 
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relegated  to  the  province  of  the  jury  where  they 
belong  ? 

The  claase,  '*  unless  the  bayer  shall  accept  and  re- 
ceive part  of  such  goods  '*  detnands  proof  that  some 
act  has  been  performed  after  the  bargain,  whieh,  in 
effect,  transfers  a  part  of  the  goods  from  the  control 
or  dominion  of  the  seller  to  the  control  or  dominion 
of  the  buyer  and  that  both  parties  have  assented  to 
such  act. 

The  object  of  this  clause  is  to  require  such  proof  of 
the  existence  or  reality  of  the  contract  as  will  he  an 
impediment  to  fraud,  perjury  and  mistake.  It  re* 
quires  the  proof  of  facts,  which,  being  established, 
themselves  prove  the  existence  of  a  contract  of  sale 
between  the  parties. 

The  object  of  the  statute  is  accomplished  by  the 
proof  of  an  act  performed  after  the  bargain  and  as- 
sented to  by  the  parties,  which  act  and  consent  are 
confirmatory  of  the  fact  that  they  have  ai^reed  upon  a 
contract.  The  question,  in  regard  to  which  the  stat- 
ute is  concerned  as  we  have  stated,  \n :  **  Have  the 
parties  agreed?"  not  "  what  have  they  agreed  to  do?*' 
nor  **  have  they  done  what  they  agreed  to  do?"  The 
statute  impliedly  impeaches  only  the  oral  proof  cf  the 
fact  that  the  parties  have  made  a  contract,  and  it  is 
this  fact  which  it  requires  to  be  proved  by  something 
more  than  the  words  of  the  parties  in  making  the  bar- 
gain. 

Perjury,  fraud,  etc.,  are  likely  to  succeed  in  proving 
the  existence  of  a  contract  or  the  fact  that  the  minds 
of  the  parties  have  met,  if  the  proof  is  left  to  words 
merely ;  but  they  are  not  likely  by  such  proof  to  es- 
tablish unreasonable  terms  or  conditions,  nor  to  suc- 
ceed in  proving  the  yerformance  of  an  act  and  the 
assent  thereto  of  the  parties.  The  terms,  the  act  and 
the  assent  to  such  an  act  stand  as  any  facts  to  he 
proved  by  oral  testimony,  while  the  meeting  of  the 
minds  of  the  parties  upon  their  mutual  mental  assent 
to  an  agreement,  unconnected  with  acts,  does  not. 

To  prove  the  contract  effectually,  there  must  be 
shown  something  more  than  the  mere  words  of  the 
parties  in  making  the  bargain,  but  the  participation 
in  and  assent  to  the  acts  by  the  parties  required  by 
the  statute  \nay  be  established  by  their  declarations. 
The  courts  have  so  held. 

The  decisions  under  this  clause  cannot  be  reconciled, 
and  there  seems  to  be  much  confusion  from  the  differ- 
ent interpretations  of  the  word  ^'accept."  In  many  of 
the  cases  cited  there  is  not  a  clear  and  distinct  under- 
standing of  the  word  **accept"  as  used  in  the  statute. 

In  Marvin  v.  Wallls,  6  E.  &  B. 726,  Judge  Earl  says: 
**  I  believe  that  the  party  who  inserted  the  word  in  the 
statute  had  no  idea  what  be  meant  by  'acceptance.*  " 
He  says  in  another  case  that  the  words  ^'accept  and 
receive"  in  the  statute  are  absurd. 

Judge  Crompton  says  that  he  doubts  whether  there 
is  any  distinction  between  "accept"  and  *'rceeive." 

Cookburn,  C  B.,  in  same  case,  in  the  opinion,  says 
these  terms  are  equivalent. 

In  a  case  arising  under  this  clause  Lord  Campbell, 
C.  J.,  said:  '*  I  shall  rejoice  when  it  (this  statute)  Is 
gone.  Ill  my  opinion  it  does  much  more  harm  than 
good.    It  promotes  fraud  rather  than  prevents  it." 

In  a  ease  arising  under  this  statute  in  our  State,  E. 
Darwin  Smith.  J.,  In  his  dissenting  opinion,  said : 
"  The  statute  of  frauds  was  designed  to  prevent  frauds 
and  perjuries.  Instead  of  fnlfliling  its  office,  it  has 
doubtless  been  the  most  pr(»liflo  cause  of  fraud  and 
perjury  of  any  statute  ever  enacted." 

Bronson,  J.,  in  an  early  case  reported  in  this  State, 
said:  **  Chancellor  Kent,  at  the  time  he  wrote  his 
commentaries,  thought  that  the  statute  of  frauds  had 
not  been  explained  at  a  less  expense  than  a  million  of 
pounds.**  This  was  many  years  ago,  and  it  seems  the 
•xplatwiiona,  lUce  Tennyson's  brook,  go  on  and  will 


**  go  on  forever.'*    Another  English  judge  says  (in 
early  case)  that  the  statute  seems  to  have  been  ] 
for  the  buyer  alone.    Many  other  illustrationt  oould 
be  made  of  like  effect. 

The  real  difficulty  arises  from  the  modifications  of 
the  statute  by  decisions,  and  litigants  and  perjareffs 
are  forever  seeldng  to  keep  up  the  tampering  with  the 
plain  terms  of  the  statute  to  meet  the  partiooUir  case 
at  hand.  Whenever  we  begin  to  depart  from  the  plain 
terms  properly  interpreted  for  general  effiect.  lira 
trouble  begins.  If  the  courts  will  go  back  to  the  stat- 
ute and  simply  Interpret  its  language  without  rei^rd 
to  the  hardship  of  the  case  In  hand,  we  shall  have  the 
law  as  it  was  intended  to  tie.  *'  Hard  cases,*'  as  has 
been  said,  always  tend  to  the  making  of  "bad  law," 
and  the  temptation  has  been  too  strong  for  the  judges 
in  respect  to  this  statute. 

This  confusion  and  trouble  can  be  aoconnted  for  In 
part  from  the  fact  that  It  has  been  supposed  that  these 
predicates,  "accept"  and  "receive"  with  "buyer"  for 
their  subject,  require  something  more  or  different  to 
t>e  done  by  the  buyer  after  the  void  bargain  than  they 
require  to  be  done  by  the  seller. 

This  notion  has  been  entertained  to  a  large  extent 
(and  without  attention  called  distlncly  to  the  fact) 
that  the  word  "accept"  contemplated  a  determination 
by  the  buyer  that  the  goods  received  were  satisfac- 
tory, and  that  the  proofs  must  evidence  this  de- 
termination ;  as  if  the  statute  required  an  aot  which 
should  show  the  complete  performance  of  the  contract 
by  the  seller,  and  in  such  a  manner  that  the  buyer  Is 
concluded  by  such  performance,  instead  of  an  act 
which  should  show  that  the  parties  made  a  contract 
and  are  concluded  in  regard  to  its  existence  or 
reality. 

The  case  of  Morton  v.  TibbetU,  15  Ad.  flt  El.  (K.  S.) 
428,  clearly  establishes  "  that  there  may  be  an  accept- 
ance and  receipt  of  the  goods  by  a  purchaser  within 
the  statute  of  frauds,  although  he  has  no  opportunity 
of  examining  them,  and  although  he  has  done  nothing 
to  preclude  himself  from  objecting  that  they  do  not 
correspond  with  the  contract." 

The  truth  is  that  neither  party  can  make  the  rold 
bargain  valid,  while  either  may  insist  that  it  remain 
invalid.  It  is  neither  more  difficult  nor  easier  for  one 
to  procure  and  establish  its  validity  or  reality  than 
for  the  other.  The  proof  of  the  same  acts  and  assents  Is 
required  of  each.  The  goods  being  in  the  control  of 
the  seller,  no  part  of  them  can  be  changed  from  bis 
control  to  that  of  the  buyer  without  the  assent  of  the 
seller;  and  the  statute  requires  that  the  buyer  sbaH 
not  only  receive  (and  so  evidence  the  assent  of  the 
seller)  bnt  accept  a  part  of  the  goods,  and  so  evidence 
his  assent  to  the  act  by  which  he  acquires  the  eontrol 
of  them.  Either  predicate,  with  "buyer"  for  its  sub- 
ject, might  require  an  act,  but  would  demand  neces- 
sarily the  assent  of  but  one  party.  Both  predicates 
are  used  for  the  purpose  of  demanding  proof  of  the 
assent  of  both  to  the  act. 

The  word  "part**  in  the  statute  excludes  the  Idea 
that  the  acceptance  is  to  be  of  goods  (in  whole  or  In 
part)  as  satisfactory.  This  is  shown  In  Motion  ▼.  TQh 
betta,  sttpra,  p.  484.  Take  a  sale  of  a  pile  of  lumber.  If 
the  buyer  accepts  and  receives  one  piece  (it  may  be  the 
best  or  the  poorest  piece)  the  statute  is  satisfied.  If 
the  statute  were  concerned  about  the  performance  of 
the  contract,  why  should  it  suffer  it  to  be  proved  hy 
part  payment? 

In  a  late  case  in  the  Coort  of  Appeals.  OoMfis 
V.  Hellman.  47  N.  Y.  44»,  452,  the  court  says  in  opin- 
ion, Rapailo,  J. ;  "No  act  of  the  vendor  alone  in  per- 
formanee  of  a  contract  of  a  sale,  void  by  the  state te 
of  frauds,  can  give  validity  to  sncb  contract."  This  is 
true,  and  it  might  have  been  added,  no  act  of  the 
buyer  alone  can  give  validity  to  such  a  contract    Tbe 
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staluie  does  not  leave  it  with  the  hujer  aloue  to  de- 
termine that  the  void  bargain  shall  be  valid.  U  is 
equally  in  the  power  of  either  to  keep  it  invalid,  but 
neither  alone  oan  make  it  valid.  lu  ease  of  part  ps^- 
ment,  the  seller  accepts  and  receives  papt  of  the  price ; 
aod  in  case  of  part  deliverj,  the  buyer  accepts  and  re- 
ceives part  of  the  goods.  The  words  ''accept'*  aud 
'^receive'*  with  seller  for  a  subject  would  appropri- 
ately describe  the  act  of  part  payment. 

In  the  ease  of  Cross  Y.O'Donnelly  supra, the  court  says 
(opinion  by  Earl,  J.,) :  '*A  purchaser  may  accept  with- 
out receiving,  and  he  may  receive  without  accepting.'* 

The  practical  difficulty  with  cases  involving  an  in- 
terpretation and  applioatioB  of  this  clause  of  the  stat- 
ute, the  clause  relating  to  the  acceptance  and  receipt 
of  part  of  the  goods,  is  that  the  questions  of  fact  and 
of  law  by  the  practice  have  not  been  so  separated  that 
the  facts  could  be  determined  by  the  jury  iiide- 
pendeatly  of  the  questions  of  law.  The  proofs  having 
been  made,  the  defendant  would  raise  the  question 
that  they  do  not  satisfy  the  requirements  of  the  stat- 
ute, and  upon  a  decision  oue  way  or  the  other  of  this 
question,  the  defeated  party  may  appeal;  and  if  the 
case  were  of  sufflcieut  moment,  the  parties  may  carry 
it  to  the  highest  court,  aud  so  every  case  of  sufficient 
magnitude  arising  under  this  clause  may  need  to  be 
decided  by  and  could  be  carried  to  the  court  of  last 
resort.  I  propose  to  suggest  a  method  by  which  the 
questions  of  fact  may  be  relegated  to  the  jury  and  the 
questions  of  law  so  separated  that  thoy  can  be  con- 
sidered upon  a  settled  state  of  the  facts,  settled  by  the 
verdict  of  a  jury.  To  accomplish  this  I  propose  that 
the  court,  in  a  cose  arising  under  this  clause,  should 
submit  to  the  jury  three  distinct  questions  of  fact. 
First.  The  court  should  ask  the  jury  to  And  whether 
the  party  asserting  the  contract  has  proved  to  their 
satisfaction  that  the  oral  bargain  was  made.  The 
oommou  law  requires  this,  aud  the  statute  does  not 
dispense  with  it.  lu  nearly  every  case  where  this 
stetute  is  invoked  as  a  defense,  the  party  resisting  the 
claim  admits  the  oral  bargaiu  of  record  and  alleges  its 
Invalidity  on  the  ground  of  no  acceptance  and  receipt. 
If  the  jury  answer  this  question  in  the  negative  that 
ends  the  case.  If  in  the  affirmative,  they  must  pass  to 
a  second  question  of  fact.  Does  the  evidence  estok)- 
lish  that  any  act  was  done  after  the  bargain  by  the 
seller  himself  or  by  his  authorized  agent,  by  which  he 
has  placed  any  part  of  the  goods  within  the  dominion 
or  power  to  control  of  the  buyer;  or  that  any  act  has 
baen  done  after  the  bargaiu  by  the  buyer  or  his  au- 
thorized agent  by  which  he  has  assumed  the  domin- 
ion or  control  of  any  part  of  the  goods  ? 

In  determining  whether  or  not  such  act  by  either 
party  has  been  done,  there  may  be  considered  the 
situations  of  the  parties,  the  character  of  the  goods, 
the  nature  of  the  acts  and  all  the  circumstances  at- 
tending It.  If  the  jury  answer  this  question  in  the 
negative,  that  ends  the  case ;  but  if  they  find  that  one 
of  these  acts  was  done,  they  must  pass  to  another 
question,  to-wit:  Does  the  evidence  establish  that 
both  parties  asse-ited  to  such  act? 

The  assent  of  the  party  doing  the  aet  may  be  in- 
ferred from  the  act  itself,  and  the  assent  to  the  act  of 
the  other  party  may  be  established  by  his  declara- 
tions, conduct  or  acte  subsequent  to  the  bargain.  The 
elause  of  the  stetute  under  consideration  contemplates 
and  demands  answers  to  each  of  these  three  inquiries. 
The  question  of  law  under  submissiou  would  not  be 
whether  the  proofs  satisfy  the  requirements  of  the 
stetute,  bat  whether  there  was  any  evidence  tending 
io  support  either  qoestion  of  fast  submitted  or 
whether  the  findings  as  to  any  of  the  questions  sub* 
mitted  was  against  Um  evidence  or  the  weight  of  evi- 
dence. I  venture  to  suggest  that  eveiy  well-decided 
ease  can  be  tested  by  these  rules  or  questions,  aud  that 


an  examination  of  any  such  case  would  show  that  if  it 
bad  been  submitted  fto  the  jury  te  determine  the 
three  questions  of  facts  separately,  that  the  only  ques- 
tions for  review  in  respect  to  this  stetute  that  could 
have  been  raised  would  have  been  whether  there  was 
any  evidence  to  support  the  finding  as  to  the  particu- 
lar finding  disputed  or  whether  the  finding  was  against 
the  evidence  or  weight  of  evidence.    • 

The  following  cases  decided  by  the  New  York  Court 
of  Appeals  illustrate  this  position.  In  ShindUr  v. 
Houston,  ]  N.  Y.  261,  there  was  no  evidence  of  an  act 
done  by  either  party.  Oray  v.  DaviSy  10  id.  285, 
arose  out  of  a  sale  of  stock  of  goods  in  a  store.  The  act 
was  done  by  the  clerk  of  the  buyer,  who  took  the 
keys  of  the  store  containing  the  goods  sold  for  the 
buyer  thus  assuming  control  of  the  goods.  The  assent 
thereto  of  the  buyer  was  evidenced  by  the  act,  he 
having  directed  the  clerk  to  take  the  keys.  The  assent 
of  the  seller  to  this  act  was  evidenced  by  his  declara- 
tions aud  conduct.  In  Rogers  v.  PhilUpB,  40  id.  519, 
the  void  bargain  itself  provided  that  the  coal  should 
be  delivered  aboard  some  boat.  The  act  that  was  per- 
formed by  the  sellers  was  not  directed  nor  in  any  way 
assented  to  by  the  buyers  after  the  bargain.  If  the 
buyers  after  the  bargain  had  given  specific  directions  to 
load  the  coal  upon  the  boat  upon  which  it  was  loaded 
and  the  seller  had  performed  it,  the  decision  would 
have  been  the  other  way. 

In  Marah  v.  Rouse,  44  N.  Y.  643,  there  was  no  evi- 
dence of  any  act  done  by  either  party  by  which  the 
control  or  dominion  of  any  part  of  the  goods  was 
changed.  The  buyers  gave  directions  that  the  act  be 
done,  but  it  was  not  done  by  any  one. 

In  Cross  v.  O' Donnelly  44  N.  Y.  661,  tlie  act  was  done 
by  the  seller.  The  buyer  directed  the  act  to  be  done 
—the  directions  were  continued  and  not  withdrawn 
before  the  act  was  performed. 

In  Caulkins  v.  Hellman^  47  N.  Y.  452,  there  was 
an  act  done  by  the  sellers,  but  no  uvidence  that  the 
buyers  ever  assented  thereto.  If  the  buyers  in  that 
case,  with  knowledge  of  the  acts  done,  had  assented 
thereto,  the  decision  would  have  been  different. 

In  SLoiie  v.  Drowning,  51  N.  Y.  211,  the  sellers  un- 
dertook to  perform  an  act  which  should  place  the 
goods  under  the  dominion  of  the  buyers,  but  the  buy- 
ers would  not  aud  did  not  assent  thereto. 

In  the  case  of  Hawley  v.  Keeler,  53  N.  Y.  119,  the 
question  decided  was  under  the  clause  of  part  pay- 
ment, but  the  opinion  intimates  a  rule  in  regard  to  ac- 
ceptance and  receipt  nearly  the  same  as  herein  sug- 
gested. 

In  AUis  V.  Reed,  45  N.  Y.  142.  the  sellers,  after  the 
void  bargain,  without  delivering  to  buyers,  sold  the 
goods  to  third  parties  by  direction  of  the  buyers.  The 
Qeneral  Term  put  its  decision  on  the  ground  that  this 
showed  acceptance  and  receipt.  The  Court  of  Appeals, 
without  denying  this  ground,  decided  the  case  under 
clause  of  part  payment.  The  evidence  warranted  an 
affirmative  finding  to  each  of  the  questions  we  have 
suggested. 

It  seems  that  in  each  of  the  above  cited  cases 
the  jury  might  have  disposed  of  the  questions  of  fact 
under  such  a  submission  to  them  as  suggested,  and 
that  the  questions  for  the  court  on  appeal  would  have 
been  whether  there  was  any  evidence  in  support  of  the 
findings  of  fact  submitted  or  whether  any  of  the  find- 
ings were  against  the  evidence  or  weight  of  evidence. 


CON- 


GOVERNOR-- MINISTERIAL  DUTIES- 
TROL  BY  MANDAMUS. 

KANSAS  SUPREMB  COURT.  FBB.  II,  1888. 

M  \RTiN  V.  Inoham;  Statb  v.  Martin. 
Where  purely  ministerial  duties  are  by  statute  imposed  upon 
the  governor,  and  such  duties  are^nly  such  an  might  be 
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devolved  upon  any  other  officer  or  agent,  the  perform- 
ance of  8ucb  duties  may  be  controlled  by  maiidomtu  or 
injunction . 
Where  a  petition  for  an  injunction  to  restrain  the  governor 
from  acting  upon  the  return  and  report  of  the  census 
talker,  in  proceedings  instituted  for  the  organization  of  a 
new  county,  alleges  great  fraud  on  the  part  of  the  census 
taker  and  others,  but  does  not  allege  that  the  fraud  was 
ever  brought  to  the  attention  of  the  governor,  or  that  he 
refused  an  investigation  of  the  same  under  the  statutes, 
such  petition  does  not  state  facts  sufficient  to  authorize 
an  injunction. 

ERROR  to  District  Court,  Shawnee  ooanty;  John 
Guthrie,  Judge.  Original  proceeding  In  man- 
damns.  Action  brought  by  Charles  K.  Ingbam.  a  tax 
payer  and  elector  of  the  unorganized  county  of  Grant, 
against  John  A.  Martin,  governor,  to  enjoin  him  from 
the  performance  of  certain  acts  in  the  organization  of 
such  county.  At  the  hearing  before  the  judge  at 
chambers  a  temporary  injunction  was  granted,  and 
the  defendant  brings  error.  Also  an  application  by 
George  Getty,  oounty  attorney  of  Hamilton  county, 
for  an  original  writ  in  mandamus  to  compel  the  gov- 
emer  to  act  upon  the  retarn  and  report  of  Thomas  J. 
Jackson,  census  taker  fur  the  unorganized  county  of 
Grant. 

S.  B.  Bradford,  Atty.-Qeu.,  L.  J.  Webb  and  E,  A. 
AtMtin,  for  governor. 

Water9^  CluMe  &  TiUotaonf  for  Ingham,  defendant 
in  error. 

George  Qetty^  CJo.  Atty.,  E,  A,  Austin  and  L,  J. 
Webb,  for  (bounty  Attorney  Getty. 

Valentin B,  J.  This  was  an  action  brought  in  the  Dis- 
trictCourtof  Shawnee  county  by  Charles  K.  Ingham,  a 
citizen,  resident  tax  payer,  and  elector  of  the  unor- 
ganized county  of  Grant,  against  John  A.  Martin,  gov- 
ernor of  the  State  of  Kansas,  to  perpetually  enjoin 
defendant  from  the  performance  of  certain  acts  in 
the  organization  of  such  county.  The  facts  as  set 
forth  in  the  plaintiflTs  petition,  are  sworn  to  by  him, 
and  a  large  number  of  affidavits  of  other  persons  in 
support  of  such  facts  are  filed  with  the  petition  as  ex- 
hibits thereto.  The  petition  and  the  exhibits  show 
substantially  and  in  detail  the  following  facts  :-  On  or 
about  May  9,  1887,  in  pursuance  of  the  statutes  for  the 
organization  of  new  counties  (Gen.  Stat.  1868,  chap. 
24,  p.  249e.tseq.;  Laws  1872,  chap.  106;  Comp.  Laws 
18a5,  chap.  24,  par.  1400-1412;  Laws  1886,  chap.  00; 
Laws  1887,  chap.  128),  and  upon  proper  preliminary 
proceedings  bad,  the  defendant,  as  governor,  ap- 
pointed Thomas  J.  Jackson  as  the  census  taker,  the 
register  of  the  votes  of  the  electors  for  the  temporary 
location  of  tbe  oounty  seat,  and  the  assessor  for  the 
said  unorganized  county  of  Grant.  Immediately  af- 
terward Jackson  qualified  by  taking  the  prescribed 
oath  of  office,  and  proceeded  to  Grant  county,  where 
he  did  certain  work,  and  afterward,  and  about  August 
25, 1887,  made  his  report  to  the  governor.  He  went 
into  the  county  of  Grant  in  a  state  of  intoxication, 
and  remained  there  in  a  maudlin  condition  for  two 
weeks,  during  which  time  he  was  incapable  of  doing 
any  kind  of  business  properly.  Upon  his  entering 
into  the  oounty  he  fraudulently,  corruptly  and  for 
pay  entered  into  an  arrangement  and  conspiracy  with 
certain  parties  to  speculate  upon  the  temporary  or- 
ganization of  the  county  by  the  use  of  their  influence 
and  office.  Pursuant  to  said  arrangement  the  over- 
ture was  first  made  to  persons  interested  in  the  town 
of  Cincinnati,  and  it  being  refused,  it  was  then  made  to 
persons  interested  in  the  town  of  niysses,and  accepted. 
After  this  arrangement  had  been  made  Jackson  began 
work.  He  then  moved  to  Ulysses.  He  enumerattnl 
the  names  of  sixty  fictitious  persons,  and  counted 


them  in  favor  of  Ulysses  for  oounty  seat.  He  excluded 
a  large  number  of  qualified  voters  from  having 
their  preferences  recorded  for  oounty  beat.  This  num- 
ber was  sufficiently  large  to  materially  affect  the  re- 
sult. A  large  number  of  voters  did  vote  for  Cincin- 
nati for  county  seat,  and  he  corruptly  changed  their 
votes,  and  reported  them  as  voting  for  Ulysses.  He 
announced  the  voting  closed  by  proclamation  of  the 
sheriff,  and  then  took  votes  by  night  for  Ulysses.  He 
took  and  recorded  a  large  number  of  votes  for  Ulysses 
of  persons  who  pretended  to  live  upon  certain  described 
lands,  who  did  not  reside  there,  and  whose  names  and 
habitations  are  unknown.  He  took  the  votes  of  a 
large  number  of  other  persons,  and  recorded  them  for 
Ulysses,  who  were  not  voters.  A  large  number  of 
voters  voting  in  favor  of  Ulysses  were  procured  by 
bribery.  Frauds  of  various  kinds  were  perpetrated 
during  the  enumeration,  with  his  knowledge  and  con- 
sent. He  was,  and  continued  to  be,  drunk,  indecent, 
and  disgusting.  His  examinations  were  carried  on  In 
a  lascivious  and  disgraceful  manner.  He  travestied 
tbe  oath  to  persons  enrolled,  and  performed  many 
other  acts  of  like  nature  and  character  as  tbe  above. 
The  petition  of  the  plaintiff  also  alleges  as  follows: 
**  The  plaintiff  further  states'  that  the  defendant,  John 
A.  Martin,  governor,  threatens  to,  and  will  at  once, 
consider  and  act  upon  the  said  report  of  the  census 
taker,  and  will  find  therefrom  that  there  are  at  least 
2,500  actual  bona  fide  inhabitants  of  the  said  unorgan- 
ized county  of  Grant;  that  600  of  them  are  house- 
holders ;  and  that  there  is  at  least  $150,000  worth  of 
property  in  excess  of  legal  exemptions,  exclusive  of 
railroad  property,  of  which  not  less  than  $75,000  worth 
is  real  estate;,  and  will  appoint  three  persons  commis- 
sioners of  said  county  one  to  act  as  county  clerk,  and 
one  to  act  as  sheriff;  and  will  designate  and  declare  the 
town  of  Ulysses,  as  the  place  chosen  by  the  greater 
number  of  legal  voters,  to  be  the  temporary  county 
seat  of  said  county  of  Grant,  unless  be  shall  be  re- 
strained and  prohibited  from  so  doing  by  the  order 
and  injunctions  of  this  court." 

The  plaintiff  also  asked  for  a  temporary  injunction. 
Before  any  hearing  was  had  however  the  governor 
signed  tbe  following  stipulation  :  *'(1)  I  desire  that 
the  court  shall  thoroughly  examine  into  all  questions 
of  fraud,  partiality,  drunkenness,  bribery,  or  unfair 
dealings  on  the  part  of  the  enumerator.  (2)  I  ex- 
pressly waive  any  objection  as  to  the  capacity  of  the 
present  plain  to  bring  suit,  and  at  no  stage  in  tbe  pro- 
ceedings shall  this  question  be  suggested  by  myself. 
(3)  I  do  not  waive  however  my  right  t<i  dispute  the  au- 
thority of  the  court  to  inquire  into  these  matters. 
John  A.  Martin,  defendant.".  Afterward,  and  upon 
the  foregoing  petition  and  affidavits,  and  upon  tbe 
plaintilTs  applications  for  a  temporary  injunction,  a 
hearing  was  had  before  the  judge  of  the  District 
Court  at  chambers,  and  uponsucb  bearing  the  judge 
granted  the  temporary  injunction,  and  to  reverse  this 
order,  granting  the  temporary  injunction,  the  de- 
fendant, as  plaintiff  in  error,  brings  the  case  to  this 
court. 

It  is  claimed  in  this  court,  and  was  also  claimed  in 
the  court  below*  that  the  courts  of  Kansas  have  no 
jurisdiction  to  hear  and  determine  any  case  like  the 
one  at  bar.  Indeed  it  is  claimed  that  the  courts  of 
Kansas  have  no  jurisdiction  to  hear  and  determine 
any  controversy  that  brings  into  question  any  act  or 
acts  of  any  member  of  the  executive  department  of 
the  State,  and  in  Kansas  all  the  State  officers  are 
members  of  the  executive  department.  In  Kansas,  as 
elsewhere,  there  are  three  great  branches  or  divisions 
of  civil  power,  which  with  some  exceptions,  are  to  be 
exercised  by  three  separate  departments:  the  legisla- 
tive or  the  law-making  power,  the  judicial  or  the 
law -construing  power,  and  the  exeoi^tive  or  Jaw-en- 
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foroiug  power.  With  some  exceptions,  the  legislative 
power  is  vested  in  the  Legislature,  the  judicial  power 
is  vested  in  the  courts,  and  the  executive  power  is 
vested  in  an  executive  department.  In  Kansas,  under 
the  Constitution,  the  executive  department  is  consti- 
tuted as  follows:  '*  Section  1.  The  executive  depart- 
ment shall  consist  of  a  governor,  lieutenant  governor, 
seeretary  of  State,  auditor,  treasurer,  attorney-gen- 
eral, and  superintendent  of  public  instruction." 
Const.,  art.  1,  §  1.  The  governor  however  is  at  the  head 
of  the  executive  department,  for  section  3  of  the  same 
article  of  the  Constitution  also  provides  as  follows : 
"Sec.  3.  The  supreme  executive  power  of  the  State 
fhall  be  vested  in  a  governor,  who  shall  see  that  the 
laws  are  faithfully  executed."  It  is  generally  sup- 
posed that  In  a  republican  government  all  men  are 
subject  to  the  laws,  and  to  the  due  administration  of 
them,  and  that  no  man,  nor  any  class  of  men,  is  ex- 
empt. There  is  no  express  provision  in  the  Constitu- 
tion, nor  in  any  statute,  exempting  any  member  of 
the  executive  department,  chief  or  otherwise,  from 
being  sued  in  any  of  the  courts  of  Kansas,  or  in  any 
action  coming  within  the  jurisdiotiion  of  any  particu- 
lar court,  civil  or  criminal,  upon  contractor  upon  tort, 
in  q^u>  warranto,  habeas  corpuu,  mandamus,  or  Injunc- 
tion ;  or  from  being  liable  to  any  process  or  writ  prop- 
erly issued  by  any  court,  as  subpoenas,  summonses, 
attachments,  and  other  writs  or  process;  and  if  any 
one  of  such  officers  is  exempt  from  all  kinds  of  suits 
in  the  courts,  and  from  all  kinds  of  process  issued  by 
the  courts,  it  must  be  because  of  some  hidden  or  occult 
implication  of  the  C<»tistitution  or  tlie  statutes,  or 
from  some  inherent  and  insuperable  barriers  founded 
in  the  structure  of  the  government  itself,  and  not 
from  the  express  provisions  of  the  Constitution  or  the 
Btatntes.  So  far  as  the  present  case  is  concerned  how- 
ever, which  is  injunction,  and  another  case  which  is 
also  before  us,  and  which  we  are  also  considering, 
which  is  mandamus,  it  is  only  necessary  for  us  to  con- 
sider whether  the  governor,  without  reference  to  the 
other  members  of  the  executive  department,  is  sub- 
ject to  the  action  of  mandamus  and  injunction,  or 
not.  But  in  order  to  properly  consider  these  ques- 
tions it  is  necessary  that  we  should  consider  many 
other  questions.  It  might  be  proper  here  to  state,  that 
so  far  as  the  express  terms  of  the  Constitution  and  the 
statutes  are  concerned,  the  governor  is  no  more  ex- 
empt from  mandamus  or  injunction  than  he  is  from 
any  other  action  or  proceeding  in  any  of  the  courts, 
or  than  he  is  from  any  process,  civil  or  criminal,  is- 
sued by  the  courts.  We  believe  that  only  four  cases 
can  be  found  in  the  reports  of  the  Supreme  Court  of 
Kansas  in  which  it  has  been  sought  by  a  judicial  de- 
termination to  control  any  of  the  acts  of  the  governor. 

The  first  was  the  case  of  ^7■ate  v.  Robiyison,  1  Kans. 
18.  That  was  an  application  for  a  writ  of  mandamus 
to  compel  the  board  of  State  canvassers  to  canvas» 
certain  election  returns.  It  does  not  appear  that  any 
question  of  jurisdiction  was  raised  or  thought  of  in 
that  case,  but  the  court  decided  the  case  upon  its  mer- 
its, and  refused  the  writ. 

The  second  was  the  case  of  In  re  Cunninghamj  14 
Kans.  416,  in  which  an  application  was  made  for  a 
writ  of  mandamus  to  compel  the  governor,  Thomas  A. 
Osborn,  to  issue  a  patent  for  certain  lauds.  It  was 
understood  at  the  time  that  tlie  governor  was  willing 
to  issue  the  patent  if  the  Supreme  C*ourt  said  that  it 
was  his  duty  to  do  so,  and  the  only  question  presented 
to  the  court,  or  decided  by  it,  was  whether  such  was 
his  duty  or  not.  The  court  held  that  it  was  not  his 
duty,  and  refused  the  application. 

The  third  case  was  that  of  State  v.  St.  John^  21  Kans. 
691.  In  that  case  an  alternative  writ  of  mandamus 
was  allowed.  At  first  the  defendant's  counsel  filed  an 
answer  disputing  the  jurisdiction  of,  the  court,  but 


afterward  the  governor,  by  his  counsel,  expressly 
waived  all  question  of  jurisdiction,  and  the  governor 
himself  also  personally  desired  that  the  court  should 
hear  and  determine  the  case  without  reference  to  any 
question  of  jurisdiction,  stating  that  he  would  obey 
the  decision  of  the  court,  whatever  it  might  be.  The 
court  heard  and  determined  the  case,  and  awarded  a 
peremptory  writ  of  mandamus;  but  no^nch  writ  was 
ever  issued,  as  the  governor  immediately  proceeded  to 
act  in  accordance  with  the  decision  of  the  court, 
which  rendered  the  writ  unnecessary. 

The  fourth  case  was  the  case  of  Wilson  v.  Price- 
Raid  And.  Com.,  31  Kans.  257.  That  case  was  a  sup- 
posed appeal  from  the  auditing  commission  to  the  Su- 
preme Court.  No  question  of  jurisdiction  was  raised, 
but  the  court  itself,  for  in nerent  defects  and  want  of 
merits  in  the  case,  dismissed  the  same. 

There  are  a  number  of  cases  in  which  other  State 
officers  than  the  governor  have  been  sued  in  the  courts 
of  Kansas.  Two  of  such  oases  are  the  cases  of  State 
V.  Robinson,  above  cited,  and  Wilson  v.  Price-Raid 
Aud.  Com.,  above  cited.  The  other  cases  are  as  fol- 
lows: In  the  case  of  State  v.  Lawrence,  S  Kans.  95,  %n 
application  for  a  writ  of  mandam^is  was  made  to  com- 
pel the  defendant,  as  secretary  of  State,  to  issue  a  cer- 
tificate of  election  to  the  relator.  The  question  of  the 
jurisdiction  of  the  court  to  grant  the  same  was  raised, 
but  the  court  decided  in  favor  of  its  jurisdiction,  and 
awarded  a  peremptory  writ  of  mandamiis. 

In  the  case  of  Stale  v.  Boards  etc.,  4  Kans.  261,which 
board  consisted  of  the  State  superintendent  of  public 
instruction,  the  secretary  of  State,  and  the  attorney- 
general,  no  question  of  jurisdidtion  was  raised,  and 
the  court  decided  the  case  upon  its  merits,  and  re- 
fused to  grant  the  writ  of  mandamus  prayed  for. 

In  the  case  of  Slate  v.  Barker,  4  Kans.  379,  no  ques- 
tion of  jurisdiction  was  raised,  and  the  court  decided 
the  case  upon  its  merits,  and  awarded  a  peremptory 
writ  of  mandamus  to  compel  the  secretary  of  State  to 
deliver  to  the  relator  copies  of  the  recently-enacted 
laws  for  the  purpose  that  he  might  publish  the  same 
for  the  State.  The  ease  of  State  v.  Barker,  4  Kans.  435, 
is  similar  to  the  case  last  cited,  except  that  in  this  case 
it  was  held  that  the  relator  was  not  entitled  to  copies 
of  the  laws,  and  the  writ  of  mandamns  was  refused. 

In  the  case  of  State  v.  Anderson,  5  Kans.  90,  an  in- 
junction was  prayed  for  against  the  State  treasurer, 
and  the  case  was  decided  upon  its  merits,  and  it  was 
held  that  upon  the  facts  the  plaintiff  was  not  entitled 
to  the  injunction. 

In  the  case  of  Orahamv.  Horton,  6  Kans.  343,  an  in- 
junction was  allowed  in  favor  of  Horton  and  against 
the  State  treasurer.  In  the  case  of  State  v.  Thoman, 
10  Kans.  191,  a  peremptory  writ  of  mandamas  was  al- 
lowed against  the  auditor.  The  case  of  Prouty  v.  Sto- 
ver, 11  Kans.  235,  was  tried  upon  its  merits,  without 
any  question  of  jurisdiction  being  raised,  and  the 
writ  of  mandamus  prayed  for  was  refused.  The  case 
of  Martin  v.  Francis^  13  Kans.  220,  was  decided  upon 
its  merits,  without  any  question  being  raised  with  re- 
spect to  the  jurisdiction  of  the  court,  and  the  writ  of 
mandamtis  prayed  for  was  refused.  In  the  case  of 
Francis  V.  Railroad  Co.,  19  Kans.  303,  an  injunction 
was  allowed  by  the  District  Court  against  the  State 
treasurer,  and  the  Supreme  Court  heard  the  case  upon 
its  merits,  without  reference  to  any  question  of  juris- 
diction, and  decided  that  upon  the  facts  of  the  case 
the  railroad  company,  which  was  the  plaintiff  below, 
waf  not  entitled  to  such  injunction.  In  the  case  of 
State  V.  Francis,  23  Kans.  405,  a  peremptory  writ  of 
mandamus  was  allowed  against  the  treasurer.  In  the 
case  of  Crans  v.  Francis,  24  Kans.  750,  mandamus 
against  the  treasurer  was  In  effect  sustained.  In  the 
case  of  State  v.  Francis,  26  Kans.  ri4,  injunction 
against  the  State  treasurer  was  sustained.  In  the  case 
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of  Railroiid  Co.  t.  Hcnoe,  92  Kaiis.  737,  iiijttn«Uoii 
agaiiiat  the  Slate  treasurer  was  also  Bustained. 

It  would  seem  that  the  question  as  to  whether  the 
courts  of  Kansas  may  control  any  of  the  acts  of  the 
governor  or  not  is  still  an  open  one.  The  question  how- 
ever whether  the  courts  of  Kansas  may  control  any  of 
the  acts  of  the  other  members  of  the  executive  de- 
partment or  not,  would  seem,  from  the  general  prac- 
tice of  the  bench  and  bar,  and  from  the  actual  decis- 
ions of  the  courts,  to  have  been  settled  in  the  affirma- 
tive. Of  course  this  general  practice  and  theie  decis- 
ions, with  relation  to  the  other  members  of  the  exec- 
utive department,  do  not  necessarily  control  with  ref- 
erence to  the  governor,  for  there  is  some  room,  und«r 
sections  1  and  3  of  article  1  of  the  Constitution  above 
quoted,  for  a  distinction  to  be  made  between  the  acts 
of  the  governor  and  the  acts  of  ihe  other  members  of 
the  executive  department:  for  while  the  executive 
department  consists  of  the  governor,  lieu  tenant-gov- 
ernor, secretary  of  State,  auditor,  treasurer,  attorney- 
general,  and  superinteiKlent  of  public  instruction,  yet 
the  governor  is  the  supreme  head  thereof. 

In  the  other  States  there  is  a  great  conflict  of  au- 
thority as  to  whether  any  of  the  acts  of  the  governor 
may  be  subject  to  judicial  control  or  not.  tJp<in  the 
affirmative  of  this  question  the  following,  among 
other  cases,  are  cited:  RaMroad  Co,  v.  Moore  (Man- 
damus). 36  Ala.  371;  Middleton  v.  Low  (Manda/inw*), 
30  Cal.  596;  Harpendiugv.  Raighi  (MandamvLs),  39  id. 
180;  Oovei-^wr  v.  Nelson  (Mandamun)^  6  Ind.  496; 
Oufeer  V.  Kiric  (Mandatnus).  83  id.  517;  Gray  v.  Stale 
(iVIandamuA),  72  id.  567;  MaQruder  v.  Swann  (Man- 
damus), 25  Md.  173;  Ghroome  v.  OtHnn  (Jfandamus),  43 
id.  572;  Chamberlain  v.  Sibley  (Maadafnus),  4  Minn. 
309  (Gil.  228) ;  Chumasero  v.  PoUs  (Mandamus),  2  Mon. 
242;  Wall  V.  BlasdeU  {Mandamus),  i  Nev.  241;  Cotton 
y.  Ellis  (Mandamus),  7  Jones  (N.  C),  645;  StaU  v. 
Chase  (Mandamus),b  Ohio  St.  528. 

A  vast  number  of  cases  might  be  cited  where  the 
courts  have  held  that  the  official  acts  of  the  members 
of  the  executive  department  other  than  the  governor 
may  be  controlled  by  judicial  determination.  Upon 
the  negative  of  the  above  question  the  followiug  cases 
are  cited :  Hawkins  v.  Qovenior  (Mandamtis),  1  Ark. 
570;  State  v.  Drew  (Mandamus),  17  Fla.  67;  Low  v. 
Towns  (Mandamus),  8  Ga.  300 ;  People  v.  BisselL  (Man- 
dtimus),  19  111.  229;  People  v,  Yates  (Mandarrms),  40  id. 
126;  People  V,  CiUlom  (Mandamus),  100  id.  472;  State. 
V.  Warmouth(Mandamus),2:ZlM.  Ann.  1;  Dennet  v. 
Oovemor  (Mandamus),  32  Me.  508;  Pe4yplev.  Oovernor 
(Mandamus),  29  Mich.  320;  Rice  v.  Austin  (Man- 
damits),  19  Minn.  103  (Gil.  74);  RaUroad  Co,  v.  De 
Qraff  ( l/ai(damus),  27  Minn.  I;  HaiZrood  Co.  v.  Lowry 
(Mandamus),  61  Miss.  102;  State  v.  Otover^ior  (Man- 
damus), 39  Mo.  389;  State  v.  Governor  (Mandamus),  25 
N.J.  Law,  331;  Hartra^^Vs  Appeal  (Contempt),  85 
Penn.  St.  433;  3f aiwa?*  v.  Smitli  (Mandamw),  8  R.  I. 
192;  Turnpike  Co.   v.   Brown  (i>fandami«s),8  Baxt.  490. 

There  are  other  cases  cited  which  hold  that  none  of 
the  acts  of  any  of  the  officers  belonging  to  the  execu- 
tive department  can  be  controlled  by  the  courts, 
among  which  caaes  are  the  following:  People  v.  Hatch 
(.Mafidamns),  33111.  9;  State  v.  Deslo^^de  (Mandamus)^ 
27  TiR.  Ann.  71;  State  v.  Dike  (Ma^hdamus),  20  Minn. 
363  (Gil.  314);  StaU  v.  Whitcfmxb  (Mamdamus),  28 
Minn.  50;  Setombe  v.  Kittelson  (Injunction),  20 id.  555; 
Railroad  Co.  V.  Randolph  (Mandam/us),  24  Tex.  317; 
Bledsoe  v.  Railroad  Co.  (Mandamus),  40  id.  537;  Rail- 
way Co.  V.  Gross  (Mandamus),  47  id.  428;  Chalk  v.  Dar- 
den  (Mandamus),  id.  438. 

The  principal  ground  upon  which  these  last-cited 
oases  were  decided  is  that  the  officers  against  whom 
the  court  was  asked  to  entertain  jurisdiction  were 
members  of  the  executive  department,  the  same  as 
the  governor,  though  not  at  the  bead  as  he  is,  and 


therefore  that  as  the  acts  of  the  governor,  in  their 
opinion,  could  not  be  controlled  by  the  oourts  because 
he  is  a  member  of  the  executive  department,  neitlier 
can  the  acts  of  any  other  officer  of  the  execntiTe  de- 
partment be  so  o*»n trolled.  This  same  kind  of  reaaoo- 
iug  h<Kwever  is  used  by  the  Supreme  Court  of  Califor- 
nia to  prove  that  the  acts  of  the  governor  in  some  in- 
stances may  be  controlled  by  the  courts.  HarpeHdmg 
T.  Baight,  89  CaI.  189.  In  this  case  it  is  said  in  sub- 
stance that  if  it  be  conceded  tliat  the  governor,  be- 
cause he  is  the  chief  of  the  executive  department,  may 
for  that  reason  be  allowed  to  enjoy  an  absolute  im- 
munity from  all  judicial  proeeas,  even  wlien  his  doty 
in  the  given  instance  is  only  ministerial,  and  in  a  case 
where  a  citizen  has  a  vested  light  to  have  such  duty  per- 
formed, then  the  same  exemption  from  judicial  prooeea 
m«y  be  set  up  by  any  one  of  the  other  officers  of  the 
executive  department.  But  it  is  held  in  that  case  lAat 
the  other  members  of  the  executive  department  oould 
not  effectively  interpose  any  such  exemption,  and 
tlierefore  that  the  governor  could  not.  It  would  there- 
fore seem  from  two  classes  of  decisions  that  the  courts 
must  hold,  either  that  the  courts  may  control  some  of 
the  official  acts  of  all  the  members  of  the  executive 
department,  including  the  governor,  or  that  they  can- 
not control  any  of  the  official  acta  of  any  one  of  such 
officers.  In  this  State  it  has  already  been  held  that 
6i>me  of  the  official  acts  of  some  of  the  members  of  the 
executive  department  may  be  controlled  by  the 
courts,  and  therefore  if  the  above  reasoning  is  sound, 
it  would  follow  that  some  of  the  official  acts  of  the  gov- 
ernor might  also  be  controlled  by  the  courts.  It  would 
be  proper  here  to  say  that  no  court  ever  attempts,  by 
either  injunction  or  mandamus,  or  by  any  other  ac- 
tion or  proceeding,  to  c«>utrol  legislative,  judicial,  ex- 
ecutive or  political  discretion;  and  never  indeed  at- 
tempts to  centred  any  pure  legislative,  judicial  or  ex- 
ecutive act  of  any  kind,  noc  pure  discretion  of  any 
kind,  except  when  a  superior  court,  on  appeal,  reviews 
a  decision  of  an  i»ferior  court;  and  courts  generally 
do  not  interfere  by  injunction  or  mandamus  where 
another  plain  and  adequate  remedy  exists.  The  only 
acts  of  public  functionaries  which  the  Cf»urts  over  at- 
tempt to  control  by  either  injunction  or  mcmdamus 
are  such  acts  only  as  are  in  their  nature  strictly  min- 
isterial, and  a  ministerial  act  is  one  which  a  public  of- 
ficer or  agent  is  required  to  perform  upon  a  given 
state  of  facts,  in  a  prescribed  maoner,  in  obedience  to 
the  mandate  of  legal  authority,  and  without  regard  to 
bis  own  judgment  or  opinion  concerning  the  propriety 
or  impropriety  of  the  act  to  be  performed.  Hence 
many  of  the  above-cited  cases,  wherein  it  is  said  that 
the  acts  of  executive  officers  of  the  State  could  not,  in 
the  particular  instance  under  consideration,  be  con- 
trolled by  the  courts,  are  not  in  conflict  with  those  de- 
cisions which  hold  otherwise;  for  many  of  such  oases 
were  decided  upon  the  theory  that  the  court  was  asked 
to  control  executive  or  political  action,  or  dtsoretiim 
of  some  kind.  If  we  should  deduct  all  the  caaes  de- 
cided upon  the  theory  that  the  court  was  asked  to 
control  executive,  political,  or  discretionary  action, 
and  not  consider  any  of  the  dicta  of  such  cases,  and 
t  hereby  leave  only  such  cases  as  necessary  included  a 
decision  (not  dictum),  and  decided  that  the  courts 
could  not  in  any  case  control  any  act  to  be  performed 
by  the  governor,  the  weight  of  judicial  aothority 
would  probably  be  that  the  courts  may  control  any 
mere  ministerial  act  to  be  performed  by  the  gover- 
nor. 

The  decisions  holding  that  the  oourts  cannot  oontrol 
any  of  the  acts  of  the  governor  are  based  upon  many 
different  kinds  of  reasons.  Some  of  such  decisions, 
like  the  one  in  the  case  of  Hawkitts  v.  Oovemor,  1 
Ark.  570,  and  the  one  in  the  case  of  State  v.  Governor, 
25  N.  J.  Law,  331,  are  based  upon  the  theory  that  all 
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duties  Imposed  upon  the  governor  bj  the  CoaBtitufcioii 
are  strletly  ftud  exolnsiTely  ezeeutive  and  political, 
and  not  minieterial,  and  therefore  that  theoourts  can- 
not interfere  with  the  perfortnanee  or  non-perform- 
anee  by  the  goTemor  of  tooh  duties. 

There  are  other  deeisionB,  like  the  one  in  the  ease  of 
Turnpike  Co.  v.  Birown^  8  Baxt.  40d,  and  the  one  in 
the  case  of  State  v.  DreWt  17  Fla.  87,  which  extend  this 
prtuoiple,  and  hold  that  ail  duties  imposed  upon  the 
governor  by  either  the  Constitution  or  the  statutes 
must  necessarily  be  executive  or  political,  and  not 
merely  ministerial,  and  this  upon  the  theory  that  the 
mere  act  of  eouferring  duties  upon  the  governor,  what- 
ever their  inherent  natures  or  essences  may  be,  renders 
tbem  executive  or  political.  It  is  said  that  when  they 
are  conferred  apon  the  governor  instead  of  upon  some 
inferior  oScer,  they  are  so  conferred,  because  in  the 
oplnloQ  of  the  law-making  power,  founded  presump- 
tively upon  sufficient  reasons,  the  duties  themselves, 
properiy  and  peculiarly,  if  not  necessarily,  belong  to 
the  executive  department,  and  that  they  are  conferred 
upon  the  governor  because  of  his  superior  judgment, 
discretion,  sense  of  responsibility  and  fitness;  and 
therefore  it  is  claimed  that  these  duties  must  neces- 
sarily be  executive  or  political,  and  not  merely  minis- 
terial, whatever  they  may  be  in  their  inherent  and  essen- 
tial characteristics.  If  this  were  true  when  the  duties 
are  conferred  upon  the  chief  of  the  executive  de- 
partment, why  would  it  not  also  be  true  when  such  da- 
ties  are  conferi'ed  upon  any  other  member  of  the  ex- 
ecutive department?  Is  not  any  particular  power 
substantially  the  same  wherever  it  may  be  placed? 
Judicial  power  in  the  hands  of  a  justice  of  the  peace 
is  substantially  the  same  i^s  it  is  when  placed  in  the 
hands  of  a  Supreme  Court.  It  may  be  admitted 
however  that  with  respect  to  some  duties,  and  even 
with  respect  to  some  ministerial  duties,  a  transforma- 
tion might  take  place  if  such  duties  were  transferred 
from  an  inferior  officer  and  placed  in  the  hands  of  the 
highest  executive  officer;  for  some  ministerial  duties 
embody  within  their  confines  slight  elements  of  judg- 
ment and  discretion ;  but  can  this  be  true  with  re- 
spect to  all  ministerial  duties?  Suppose  that  such  du- 
ties in  their  very  natures  and  essences  are  nothing 
more  than  the  purest  of  ministerial  duties,  with  no 
elementsof  judgment  or  discretion  in  tbem,  and  not 
in  any  manner  connected  with  any  legislative,  judi- 
cial* or  executive  duty,  and  are  such  duties  only  as 
could  be  conferred  upon  any  other  citizen  of  the 
State  of  Kansas;  then  why  should  they  be  considered 
as  t>eiug  transformed  into  executive  or  political  du- 
ties by  t>eing  conferred  upon  the  governor?  Would 
they  not  still  be  ministerial  duties?  The  con- 
ferri'.igof  pure  ministerial  duties,  like  the  above  men- 
tioned, upon  the  courts  or  the  judges  of  courts,  never 
transforms  them  Into  judicial  duties;  and  although 
mofidamus  will  not  He  to  review  or  control  judicial 
determination  or  discretion,  yet  it  will  lie  to  control 
any  pure  ministerial  act  of  the  courts  or  the  judges 
thereof.  DuJB^U  v.  Croeier,  30  Kans.  150:  High  Extr. 
Rem.,  S280et  seg. 

Maay  years  ago  Chief  Justice  Marshall,  in  the  case 
of  Marfmry  v.  Mod^oti,  1  Cranch,  187,  said :  "  It  is  not 
by  the  office  of  the  person  to  whom  the  writ  is  directed 
but  the  nature  of  the  thing  to  be  done,  that  the  pro- 
priety or  Impropriety  of  Issuing  a  mandamtM  if  to  be 
determined."  And  such  is  the  rule  in  all  cases,  unless 
the  courts  are  required  to  make  an  exception  in  favor 
of  the  governor.  In  all  other  cases  It  is  not  the  rank 
or  character  of  the  Individual  officer,  but  the  nature 
of  the  thing  to  be  done,  which  governs.  No  other  of- 
ficer is  above  the  law,  and  every  other  officer,  to  what- 
ever department  he  may  belong,  may  be  compelled  to 
perform  a  pure  ministeria]  duty.  The  objection  oft- 
enest  urged  sgainst  theoourts*  exeroislni^  control  over 


any  of  the  acts  of  the  governor  is  that  the  three  de- 
partments of  government,  the  legislative,  the  judicial 
and  the  executive,  are  separate  and  distinct,  and  that 
each  is  equal  to,  co-ordinate  with,  and  wholly  inde- 
pendent of  the  other. 

Now  it  is  true,  with  some  exceptions,  that  the  Leg- 
islature cannot  exercise  judicial  or  executive  power, 
that  the  courts  cannot  exercise  legislative  or  executive 
power,  and  that  the  executive  department  cannot  ex- 
ercise legislative  or  judicial  power;  but  it  is  not  true 
that  they  are  entirely  separate  from  each  other  or  iu- 
depeadent  of  each  other,  or  that  one  of  them  may  not 
in  some  instances  control  one  of  the  others.  The 
most  of  the  jurisdiction  possessed  by  the  courts  de- 
pends entirely  upon  the  acts  of  the  Legislature,  and. 
the  entire  procedure  of  the  courts,  civil  and  criminal, 
is  prescribed  by  the  Legislature.  Nearly  all  the  du- 
ties of  the  governor  are  imposed  upon  him  by  the 
Legislature.  The  Legislature  may  also  impeach  the 
governor  or  any  other  State  or  judicial  officer  men- 
tioned in  the  Constitution.  The  courts  may  construe 
all  the  acts  of  the  Legislature,  whether  such  acts  have 
been  signed  by  the  governor  or  not,  and  may  deter- 
mine whether  they  are  iu  contravention  of  the  Consti- 
tution or  not,  and  if  believed  to  be  in  contravention 
of  the  Constitution,  may  hold  tbem  void.  The  courts 
may  also  determine  that  a  supposed  member  of  the 
Legislature  Is  not  a  member  at  all,  because  he  repre- 
sents no  district;  and  may  also  determine  that  the 
Legislature  cannot  consist  of  more  than  a  certain 
number  of  members.  Prouty  w.  JStover^  1\  Knua.  23S); 
StaU  V.  TomlUison,  20  id.  G92;  State  v.  Francis,  30  id. 
724.  The  courts  may  also  pass  upon  the  validity  of  the 
acts  of  the  governor.  State  v.  Ford  Co.,  12  Kans.  441. 
It  is  also  believed  that  the  courts  have  the  power  to 
require  the  governor  to  attend  a  trial  as  a  witness,  and 
if  so,  then  have  they  not  the  further  power  to  im- 
prison him  for  contempt  if  he  disobeys?  And  if  so, 
would  not  the  courts  then  interfere  with  his  ability  to 
perform  his  executive  duties?  In  such  a  case  tbe 
State  might  have  to  rely  upon  the  lieutenant-gover- 
nor. No  act  of  the  Legislature  can  become  a  law  un- 
less it  is  presented  to  tbe  governor  for  his  signature 
and  approval.  Tbe  governor  may  also  convene  tbe 
Legislature  whenever  he  chooses.  Also  the  Legisla- 
ture and  the  courts  are  able  to  perform  their  respect- 
ive duties  unmolested,  because  of  the  known  power  of 
the  governor  to  call  out  the  militia  to  aid  and  protect 
them  in  doing  so,  if  necessary.  It  will  be  seen  from 
the  foregoing  that  tbe  different  departments  of  the 
government  are  not  independent  of  each  other.  Tbe 
power  last  mentioned  however  is  also  invoked  as  an 
argument  against  the  courts'  attempting  to  control 
any  act  or  acts  of  the  governor.  It  is  said  that  if  the 
governor  opposes  tbe  order  or  judgment  of  the  court, 
it  cannot  be  enforced ;  for  ic  is  said  that  he  has  the 
entire  control  of  the  militia.  But  are  the  courts  to 
anticipate  that  the  governor  may  not  perform  his  du- 
ties? Should  not  the  courts  rather  presume,  that 
when  a  controversy  is  determined  by  the  courts— the 
only  tribunals  authorized  by  the  Constitution  or  the 
statutes  to  construe  the  laws,  and  to  determine  con- 
troversies by  way  of  judicial  determination— the 
governor,  as  the  chief  executive  officer  of  the  State, 
would  see  that  such  determination  would  be  carried 
into  full  effect?  Such  would  be  his  duty,  and  no  one 
should  suppose  that  he  would  fail  to  perform  his  duty, 
when  his  duty  is  made  manifest  by  a  judicial  deter- 
mination of  the  courts.  No  department  should  ever 
cease  to  perform  its  functions  for  fear  that  some  other 
department  might  render  its  acts  nugatory,  or  for 
fear  that  its  acts  might  in  some  manner  affect  the  con- 
duct or  8tatu8  of  some  other  department.  Each  de- 
partment ought  to  do  what  is  right  within  its  own 
sphere,   and   presume  that   the   other  departments 
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would  do  the  same.  The  Legislature  Is  not  bound  to 
refraiu  from  passing  laws  affeotiiig  the  duties  of  the 
executive  department,  whether  the  governor  approves 
them  or  not.  The  Legislature  may  pass  laws  over  the 
governor's  veto,  and  this  for  the  government  of  the 
executive  department,  and  the  legislature  is  not 
bound  to  anticipate  that  the  governor  might  refuse  to 
enforce  such  laws.  Each  department  should  scrupu- 
lously perform  the  duties  peculiarly  Intrusted  to  its 
own  department,  without  reference  to  how  the  same 
might  affect  the  other  departments.  Besides  if  this 
argument  from  the  governor's  control  of  the  militia 
were  carried  to  its  full  extent,  it  would  prevent  any 
court  from  ever  issuing  any  subpoena,  or  any  other 
writ  or  process,  to  the  governor,  or  f  nmi  ever  arrest- 
ing him,  or  ordering  his  arrest  for  any  assault  and 
battery,  or  for  any  thing  else,  because  the  governor 
might  in  any  such  case  refuse  to  obey  the  writ  or  the 
order  of  the  court,  and  might  call  on  the  militia  to  as- 
sist him  in  his  resistance. 

Perhaps  we  should  say  something  further  with  re- 
spect to  the  claim  that  the  three  great  branches  of  the 
government,  the  legislative,  the  judicial  and  the  ex- 
ecutive, are  co-equal  and  co-ordinate,  and  that  one 
cannot  control  or  direct  the  others.  This  may  be  true 
to  some  extent,  and  yet  as  we  have  already  seen,  it  is 
not  true  in  many  cases.  For  the  purpose  of  passing 
laws  the  Legislature  is  supreme,  and  the  other  depart- 
ments must  ot>ey.  For  the  purpose  of  construing  the 
laws,  and  of  determining  controversies,  the  courts  are 
supreme,  and  the  other  departments  must  obey.  And 
for  the  purpose  of  ultimately  enforcing  the  laws  the 
executive  department  is  supreme,  and  the  other  de- 
partments must  obey.  But  the  executive  department 
can  enforce  the  statutory  laws  only  as  the  Legislature 
has  enacted  them,  aiid  where  the  courts  have  con- 
strued the  laws  (statutory  or  constitutional),  in  the  de- 
termination of  controversies,  the  executive  depart- 
ment can  enforce  them  only  as  thus  construed, 
and  is  bound  to  see  that  the  laws  as  thus  construed, 
and  the  judgments  and  orders  the  courts  rendered  or 
made  in  the  determination  of  controversies  are  re- 
spected and  obeyed.  And  will  not  the  executive  de- 
partment do  it?  Will  it  refuso  in  any  instance?  It 
will  thus  be  seen  that  while  each  of  the  different  de- 
partments of  the  government  is  superior  to  the  others 
in  some  respects,  yet  that  each  is  inferior  to  the 
others  in  other  respects,  and  it  Is  always  difficult  to 
compare  things  which  are  wholly  unlike  each  other  or 
to  call  them  equal.  Each  department  In  its  own 
sphere  is  supreme.  But  each  outside  of  its  own  sphere 
is  weak  and  must  obey.  It  will  be  readily  admitted 
that  the  courts  cannot  control  any  executive  acts  of 
the  governor,  or  any  executive  power  conferred  upon 
him.  But  may  they  not  control  ministerial  power 
wherever  placed?  Is  not  ministerial  power  always  in- 
ferior to  judicial  power,  and  subject  to  judicial  con- 
trol? The  recipient  of  ministerial  power  exercises  no 
judgment,  no  discretion,  but  is  simply  bound  to  obey 
the  law  under  a  given  state  of  facts,and  to  construe  this 
law,  and  to  ascertain  these  facts,  are  peculiarly  within 
the  province  of  the  courts.  If  an  applicant  for  relief 
on  the  ground  of  the  refusal  to  exercise,  or  the  wrong- 
ful exercise  of  ministerial  power  by  the  governor,  has 
no  remedy  in  the  courts,  then  he  has  no  remedy  at  all. 
The  remedy  of  Impeachment,  and  the  remedy  of  sub- 
sequent elections,  suggested  by  some  of  the  courts, 
may  be  a  remedy  to  the  public  in  general,  but  It  can- 
not be  a  remedy  to  an  individual  sufferer,  for  injuries 
or  loss  in  person  or  to  hl»  property. 

In  the  case  of  Marhury  v.  Madinon,  1  Cranch,  187, 
Chief  Justice  Marshall  uses  the  following  language: 
**  The  very  essence  of  civil  liberty  certainly  consists 
of  the  right  of  every  individual  to  claim  the  protec- 
tion of  the  laws  whenever  he  receives  an  injury.    One 


of  the  first  duties  of  government  is  to  afford  that  pro- 
tection." And  further  on  in  the  same  case  (page  61), 
after  staling  that  the  courts  cannot  control  executive 
discretion,  the  great  chief  justice  uses  the  following 
language :  '*  But  when  the  Legislature  proceeds  to  im- 
p<»se  on  that  officer  (the  secretary  of  State  of  the 
United  States)  other  duties;  when  he  is  directed  per- 
emptorily to  perform  certain  acts;  when  the  rights  of 
individuals  are  dependent  on  the  performance  of  thoee 
acts— he  is  so  far  the  officer  of  the  law ;  Is  amenable  to 
the  laws  for  his  conduct ;  and  cannot  at  his  disoretioa 
sport  away  the  vested  rights  of  others."' 

In  the  case  of  Railrocui  Co.  v.  Moort^  36  Ala.  382, 
the  following  language  is  used:  '*A11  this  is  bat  the 
result  of  the  just  and  wholesome  principle  that  oo 
public  functionary,  whatever  his  official  rank,  is  above 
the  law,  or  will  be  permitted  to  violate  its  express  com- 
mand with  impunity.  While  therefore  it  Is  true  that 
in  regard  to  many  of  the  duties  which  belong  to  his 
office,  the  governor  has  from  the  very  nature  of  his 
authority  a  discretion  which  the  courts  cannot  con- 
trol, yet  ill  reference  to  mere  ininisterial  duties  im- 
posed upon  him  by  statute,  which  might  have  been 
devolved  on  another  officer  if  the  Legislature  had  seen 
fit,  and  on  the  performance  of  which  some  specific 
private  right  depends,  he  may  be  made  amenable  to 
the  compulsory  process  of  the  proper  court  by  man- 
damus.*^ 

In  the  case  of  Fergtisofi  v.  Earl  of  KinnoulK  9  Clark 
&  F.  290,  Lord  Brougham  used  the  following  language: 
''  But  where  the  law  neither  confers  judicial  power, 
nor  any  discretion  at  all,  but  requires  certain  thingft 
to  be  done,  everybody,  whatever  be  its  name,  and 
whatever  other  functions  of  a  judicial  or  of  a  discre- 
tionary nature  it  may  have,  is  bound  to  obey.*'  Of 
course  we  should  always  presume  that  the  governor 
intends  to.  do  his  duty,  but  be  may  be  mistaken  as  to 
the  law,  or  he  may  not  be  sufficiently  advised  as  to  the 
facts  upon  which  the  applicant  for  relief  found,  his 
rights  thereto,  and  there  is  no  way  prescribed  by  law 
by  which  issues  can  be  made  up  and  tried  before  the 
governor,  as  issues  are  made  up  and  tried  before  the 
courts.  The  courts  are  created  for  the  express  pur- 
pose of  trying  controversies,  while  the  other  depart- 
ments and  ministerial  officers  are  not.  It  is  also 
claimed  that  if  the  conrt-s  may  control  the  ministerial 
acts  of  the  governor,  and  may  also  determine  which 
are  ministerial  acts  and  which  not.  then  that  the 
courts  may  determine  every  thing,  and  obtain  com- 
plete control  over  the  entire  executive  department. 
Including  the  governor.  It  must  be  i-omembered  how- 
ever that  all  controversies  must  be  determined  some- 
where, and  that  the  courts  are  the  only  tribunals  cre- 
ated by  the  Constitution  and  the  laws  for  the  special 
purpose  of  construing  the  Constitution  and  the  laws, 
and  of  determining  controversies  between  parties; 
and  the  power  to  determine  whether  a  given  power  is 
a  purely  ministerial  power  or  not,  and  whether  an  ap- 
plicant for  relief  in  any  particular  case  has  a  right  to 
such  relief,  under  the  law  creating  such  power,  or  not. 
comes  peculiarly  within  the  province  of  the  courts. 
And  a  determination  in  such  a  case  Is  purely  judicial, 
and  Is  one  of  the  things  for  which  courts  were  created, 
and  they  could  not  refuse  their  aid  in  such  cases  with- 
out so  far  wholly  abandoning  their  duties  and  abdi- 
cating their  jurisdiction.  As  to  the  question  whether 
the  courts  may  ccnitrol  the  ministerial  acts  of  tbegov. 
ernor,  many  of  tbe  cases  cited  for  the  purpose  of 
showing  that  they  cann<it  are  not  applicable,  for  no 
such  question  was  involved  In  the  facts  of  such  oases. 
For  instance :  In  the  case  of  Railroad  Co.  v.  Lovrry,  61 
Miss.  162,  a  writ  of  fnatid(imt4S  was  prayed  for  only  ss 
against  the  State  treasurer,  and  no  relief  of  any  kind 
was  sought  as  against  the  governor. 

In  the  case  of  Low  v.  ToumSt  8  Ga.  372,  tbe  following 
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Ungaage  is  aied  :  ''It  as  has  already  beeu  remarked, 
it  was  oompeteiit  for  the  Legislature  to  impose  this 
ministerial  dntj,  of  issuing  a  oommission  to  a  cleric, 
oD  the  executive  officer  of  the  goTernment,  whollj  in* 
dependent  of,  and  in  addition  to  the  other  functions 
devolved  upon  that  officer  bj  the  (Constitution,  whj 
may  he  not,  when  the  performance  of  this  ministerial 
act,  BO  required  by  law,  is  essential  to  the  completion 
and  enjoyment  of  Individual  rights,  be  considered, 
quoad  hoc,  not  as  an  executive,  but  as  a  merely  minis- 
terial officer,  and  therefore  liable  to  be  directed  mid 
compelled  to  perform  the  act  by  mandamiju  t  Viewed 
as  strictly  a  legal  question,  we  cannot  offer  any  satis- 
factory reason  why  he  should  not,  according  to  the 
general  principles  of  the  law.*'  The  writ  of  maftdamiis 
asked  for  in  that  case  was  refused  because  of  the  want 
of  the  necessary  facts  to  entitle  the  relator  to  it. 

In  the  case  of  SuU^erland  v.  Oovemor^  29  Mich.  320, 
322,  324,  an  application  was  made  for  a  writ  of  nnu^ 
dann*8  to  compel  the  governor  to  Issue  a  certain  cer- 
tificate when  he  should  be  satisfied  that  certain  work 
had  been  done  in  conformity  with  the  law.  In  that 
case  the  following  language  is  UHed  in  the  opinion  of 
the  court:  **  If  we  concede  that  cases  may  be  pointed 
out  in  which  it  Is  manifest  that  the  governor  is  left  to 
no  discretion,  the  present  is  certainly  not  among  them, 
for  here  by  the  law  he  is  required  to  judge  on  a  per- 
sonal inspection  of  the  work,  and  must  give  his  certifi- 
cate on  his  own  judgment,  and  not  on  that  of  any 
other  person,  officer  or  department.'* 

In  the  case  of  HartranfVs  Appeal^  85  Penn.  St.  433, 
it  was  sought  to  compel  the  governor  to  disclose  8tate 
secrets  belonging  only  to  tho  political  department  of 
the  government. 

In  the  case  of  Slate  v.Oovertwr,  25  N.  J.  Law,  331, 343, 
344,  348,  a  writ  of  mandamus  vran  asked  for  to  compel 
the  governor  to  issue  a  oommission,  to  the  relator,  but 
there  was  no  showing  made  that  the  relator  had  ever 
demanded  such  commission,  or  that  the  govern<»r  had 
ever  refused  the  same,  and  the  court  held  *'  that  the 
applicant,  upon  the  facts  disclosed,  is  not  entitled  to 
the  relief  sought  for,'*  and  also  held  that  the  court  was 
**  asked  to  direct  the  commission  to  be  issued  in  direct 
conflict  with  the  plain  requirements  of  the  act,"  which 
of  course  could  not  be  done. 

In  the  case  of  Mauran  v.  SmiO^,  8  R.  I.  192,  222,  it 
was  rightly  held  that  whether  the  court  had  jurisdic- 
tion over  any  act  of  the  governor  or  not,  still  that 
upon  the  facts  of  that  case,  the  relator  was  not  enti- 
tled to  the  relief  sought. 

These  cases  are  given  merely  as  illustrations  of  the 
inapplicability  of  many  of  the  cases  cited  to  show  tlie 
courts  have  no  jurisdiction  to  control  a  ministeriHl 
act  to  be  performed  by  the  governor.  On  the  other 
side,  what  is  said  in  the  case  of  CliamberUiin  v.  Sibley , 
4  Minn.  309  (Gil.  228).  as  to  the  power  <if  the  courts  to 
control  ministerial  acts  of  the  governor,  is  only  dic- 
tum. Upon  the  whole  however  if  all  the  cases  cited, 
except  such  as  necessarily  included  the  question 
whether  the  courts  may  in  any  ca^e  control  the  minis- 
terial acts  of  the  governor,  be  excluded,  and  if  only 
such  cases  as  inckide  the  above  question  be  consid- 
ered, then  not  only  reason,  but  the  weight  of  author- 
ity, we  think,  will  be  found  in  favor  of  the  affirmative 
of  the  question.  And  certainly,  as  to  all  the  execu- 
tive officers,  except  the  governor,  the  great  weight  of 
authority.  State  and  Federal,  is  in  favor  of  the  theory 
that  ministerial  acts  to  be  performed  by  an  executive 
officer  may  be  controlled  by  the  judiciary.  If  we  are 
correct  in  our  conclusiouB,  then  we  have  jurisdiction 
to  hear  and  determine  the  present  case  upon  its  mer- 
its. We  have  jurisdiction  to  determine  whether  the 
acts  of  the  governor  sought  to  be  controlled  in  the 
present  Instance  are  ministerial  acts»  or  acts  of  some 


other  kind  or  character,  and  we  have  jurisdiction  to 
determine  whether  the  facts  of  the  present  case  au- 
thorize the  relief  sought. 

We  are  really  however  considering  two  cases.  The 
first  presents  to  us  the  question  whether  the  judge  of 
the  District  Court  at  chambers  erred  or  not  in  grant- 
ing a  preliminary  or  temporary  injunction,  an  injunc- 
tion pendente  lite.  The  other  case  is  mandamun, 
brought  originally  in  this  court,  and  it  is  submitted 
to  us  upon  a  motion  to  quash  the  alternative  writ,  and 
the  question  presented  is  whether  the  alternative  writ 
states  facts  sufficient  to  constitute  a  cause  of  action 
in  mandamuSt  and  within  the  jurisdiction  of  this 
court.  It  will  therefore  be  seen,  that  after  deciding 
that  we  have  jurisdiction  of  such  cases,  any  further 
decision  in  either  case  will  only  be  a  decision  of  a 
preliminary  or  interlocutory  character.  After  decid- 
ing that  we  have  jurisdiction,  then  the  remaining 
questions  to  be  determined  are  whether  the  acts  of 
the  governor.  In  the  organization  of  new  counties,  are 
ministerial  or  not,  and  whether  the  facts  stated  in 
either  case  are  sufficient  to  authorize  the  relief  sought. 

In  the  case  of  State  v.  CommisHioners,  12  Kans.  441, 
445,  decided  at  the  January  term  of  this  court  in  1874, 
it  was  held  that  the  acts  of  the  governor  in  the  organi- 
zation of  new  counties,  under  the  statutes  as  they 
then  existed,  were  ministerial.  Since  that  time  the 
statutes  have  been  materially  changed  in  several  par- 
ticulars. The  following  provisions  are  new,  and  they 
are  now  in  f<»rce:  **Sec.  3.  That  whenever  the  gover- 
nor may  have  any  reason  to  believe  that  said  memo- 
rial, affidavits  in  the  census  enumeration  or  petition, 
or  any  of  the  proceedings  required  in  section  one  of 
thir  act,  are  incorrect,  fraudulent  or  untrue,  he  is  au- 
thorized and  required  to  delay,  or  refuse  to  issue  his 
proclamation,  and  to  institute  an  investigation  by 
sending  three  disinterested  householders  of  this  State 
into  such  unorganized  county,  to  ascertain  the  truth 
or  falsity  of  such  petition,  memorial,  census  or  affida- 
vits, and  to  order  the  attorney-general  to  commence 
proceedings  in  the  name  of  the  State  against  any  per- 
son or  persons  who  may  be  guilty  of  violating  any  of 
the  provisions  of  this  act,  or  of  any  and  all  persons 
who  may  conspire  together  to  fraudulently  organize 
any  county  under  this  act.**  Laws  1876,  chap.  63,  §  3; 
Comp.  Laws,  1885,  par.  1402.  '*The  census  taker  shall 
register  upon  said  duplicate  schedules,  opposite  the 
name  of  each  legal  voter,  his  election  for  temporary 
location  of  county-seat,  which  shall  be  taken  by  the 
governor  as  the  definite  expression  of  said  voter,  un- 
less there  shall  be  evidence  before  him  that  said  list 
has  been  tampered  with  and  changed."  Laws  1887, 
chap.  128,  §  1. 

Now  while  many  of  the  duties  imposed  upon  the 
governor  in  the  organization  of  new  counties,  and  pos- 
Kibly  all  of  them  except  certain  ones  prescribed  by  the 
new  provisions  above  quoted,  are  still  ministerial,  yet 
some  of  those  duties  prescribed  by  the  new  provisions 
are  certainly  not  ministerial.  Some  of  them  relate  to 
the  investigation  of  supposed  frauds,  and  precisely 
that  kind  of  frauds  which  we  are  now  asked  to  inves- 
tigate in  the  injunction  case,  and  clearly  such  duties 
are  not  ministerial.  Hence  as  some  of  the  duties  im- 
posed upon  the  governor  in  the  organization  of  new 
counties  are  ministerial,  and  some  of  them  not,  and  as 
the  courts  will  not  by  fnaudamus  or  injunction  con- 
trol any  of  the  acts  of  the  officers  except  such  as  are 
purely  ministerial,  and  will  not  control  even  those 
when  any  other  plan  or  adequate  remedy  exists,  it 
follows  that  it  must  be  shown  clearly  and  conclu- 
sively in  the  particular  case,  that  the  acts  of  the  gov- 
ernor sought  to  be  controlled  are  not  only  pure  min- 
isterial acts,  but  also  that  no  other  plain  and  adequate 
remedy  exists.    Also  aa  we  have  already  stated,  all 
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preBampiioiiB  are  in  fayor  of  the  guod  faith  and  hou- 
esty  of  the  f^veriior.  It  will  not  only  be  presumed 
that  he  has  in  the  past  performed  honestly  and  faith- 
fully all  his  duties,  but  it  will  also  be  presumed 
that  he  will  in  the  future  honestly  and  faithfully 
perform  the  same;  and  these  presumptions  will 
continue  until  it  is  clearly,  oonolusively  and  affirma- 
tively shown  otherwise:  and  in  favor  of  the  chief  ex- 
ecutive officer  of  the  State,  these  presumptions  should 
be  considered  ns  of  the  strongest  chanicter;  indeed, 
much stroniier  than  any  kindred  presumptions  in  favor 
of  inferior  officers.  These  new  provisions  will  not  only 
affect  the  action  (»f  the  governor  in  many  oases,  but 
may  also  affect  the  action  of  the  courts  in  particular 
cases.  Whenever  in  the  organization  of  new  counties 
the  governor  delays  to  4ict  upon  the  return  or  report 
of  the  census  taker,  it  must  be  presumed  that  some 
complaint  or  notice  of  fraud  or  illegality  has  been 
brought  to  the  attention  of  the  governor,  and  that  he 
delays  action  for  the  purpose  that  an  investigation 
may  be  had ;  and  that  the  courts  should  not,  by  mati- 
damusoT  otherwise,  require  the  governor  to  act  until 
it  is  affirmatively  alleged  and  shown  that  no  sufficient 
reason  exists  for  such  delay.  No  allegation  of  this 
kind  is  to  be  found  in  the  alternative  writ  of  man- 
damu8  in  the  present  mandarmia  case,  and  hence  the 
alterimtive  writ  is  defective  and  insufficient.  Also 
when  the  governor  is  about  to  act  upon  the  return  or 
report  of  the  census  taker,  it  must  be  presumed  that 
no  complaint  or  notice  of  fraud,  or  other  illegality 
worthy  of  attention,  has  been  brought  to  the  atten- 
tion of  the  governor;  and  before  the  courts  should 
attempt  the  governor  from  acting  upon  such  return  or 
report  it  should  be  affirmatively  alleged  and  shown 
that  a  complaint  of  fraud  or  other  illegality  worthy  of 
notice  had  been  actually  brought  t(»  the  attention  of 
the  governor,  and  that  he  then  disregarded  and  ig- 
nored such  complaint.  Also  as  a  general  rule,  all  per- 
sons in  cases  of  fraud  or  other  illegality,  in  the  or- 
ganization of  new  counties,  have  a  plain  and  adequate 
remedy  by  resorting  to  the  investigation  provided  for 
in  said  section  3,  above  quoted.  If  complaints  of  fraud 
or  illegality  have  been  made,  an  investigation  may  be 
had  at  once  under  that  section,  and  in  the  Investiga- 
tion that  ensues  all  parties  have  a  plain  and  adequate 
remedy. 

In  the  present  mandmmts  case  no  allegation  is  made 
that  no  complaints  of  fraud  or  illegality  were  brought 
to  the  attention  of  the  g(»vernor,  or  that  the  governor 
is  not  delaying  for  the  purp<»se  that  an  investigation 
maybe  had;  hence  for  this  reason  the  alternative 
writ  is  insufficient.  In  the  injunction  case  no  allega- 
tion is  made  that  any  fraud  or  illegality  or  even  ir- 
regularity of  any  kind  has  ever  been  brought  to  the 
attention  of  the  governor,  or  that  he  would  fail  to  re- 
gard the  same  if  it  were  brought  to  his  attention; 
hence  the  petition  for  the  injunction  is  insufficient 
for  tliat  reason.  If  the  fraud  and  other  irregularities 
alleged  In  the  petition  in  the  injunction  cane  had  been 
brought  to  the  attentioq  of  the  governor,  and  he  bad 
been  asked  to  inaugurate  an  investigation  of  the  same 
under  said  section  3,  he  would  undoubtedly  have  done 
so.  At  least  it  must  be  so  presumed  in  the  abseiMje  of 
allegations  and  proof  to  the  contrary.  Before  parties 
can  resort  to  the  courts  for  a  mandamus  of  an  injunc- 
tion they  must  exhaust  their  other  remedies,  provided 
their  other  remedies  are  plain  and  adequate.  This  the 
plaintiffs,  in  the  two  oases  which  we  are  now  consid- 
ering, have  failed  to  do.  They  have  wholly  ignored  a 
plain  and  adequate  remedy. 

The  motion  to  quash  the  alternative  writ  of  man' 
darnua  will  be  sustained,  and  the  order  of  the  judge  of 
the  court  t>elow,  granting  a  temporary  injunction,  will 
be  reversed. 

All  the  justloes  concurring. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

COMVBRSIOM  —  PLBADINO  —  ANSWER  —PARTI AI.  DB- 

rBNSBB.— Where, in  an  action  for  damages  for  ooiivm-- 
sion  of  a  note  and  mortgage,  defendant  pleaded  that 
they  were  barred  by  limitati<»n,  without  ttatlug  that 
the  facts  were  relied  on  merely  as  a  partial  defense, 
or  in  mitigation  of  damages,  as  required  by  the  Code 
of  Civil  Procedure  of  New  York,  ft  606,  the  oourt 
must  assume  that  they  were  Intended  as  a  complete 
defense.  Matthews  v.  Beach,  .58andf.  266;  S8N.  T.  173. 
Applying  that  test,  the  answer  is  iosutBcient.  It 
merely  affects  the  amount  of  damages  to  be  recovered, 
by  tending  to  reduce  the  value  of  the  securities  con- 
verted. It  confesses  but  does  not  avoid.  It  admits 
the  cause  of  action  and  questions  only  its  extent  and 
amount,  and  is  not  a  bar  to  a  recovery.  It  is  bad 
therefore  as  a  defense,  and  the  Special  Term  waa  right 
in  so  holding.  It  is  not  denied  that  the  facts  alleged 
if  admissible  at  all.mav  nevertheless  be  put  In  evidence 
for  the  purpose  ot  affecting  or  reduciitg  the  vatne  of 
the  securities.  Booth  v.  P(»wers.  66  N.  Y.  22.  So  far  as 
the  question  of  pleading  is  concerned,  they  are  admis- 
sible under  the  denials  of  the  answer.  The  plaintiff 
must  prove  the  value  of  the  articles  convert€»d  as  the 
basis  of  his  recovery,  and  what  he  may  prove,  the  de- 
fendants, denying,  may  disprove.  The  plaintiff 
averred  the  value  of  the  note  to  be  $300  and  the  ac- 
crued interest  at  twelve  per  cent.  The  defendants 
deny  that  allegation  and  aver  that  the  same  had  no 
value,  and  also  deny  the  alleged  conversion.  While 
the  allegations  of  value  and  no  value  may  perhaps  not 
make  a  technical  issue,  because  needless,  yet  under 
the  denial  of  the  answer,  which  puts  in  issue  plaintiff's 
whole  cause  of  action,  the  defendants  have  a  right  to 
prove  any  facts  which  affect  the  value  of  the  securi- 
ties and  possibly  to  an  amount  which  would  reduce 
the  recovery  to  merely  nominal  damages;  and  so,  as 
a  question  of  pleading,  and  although  the  seventh  de- 
fense be  stricken  out,  may  prove  the  law  of  Kansas, 
and  show  the  difficulty  and  uncertainty  of  colleotion. 
Knapp  V.  Roche,  94  N.  Y.  338.  So  much  the  plaintiff 
concedes.  Precisely  wfaas  useful  purpose  was  served 
by  interposing  this  demurrer  it  is  therefore  difficult  to 
see ;  but  the  question  is  raised  and  must  be  correctly 
decided.  The  argument  of  the  Genenil  Term  appears 
to  be  that  the  facts  pleaded  might  induce  the  jury  to 
find  that  the  securities  converted  were  absolutely 
valueless,  and  so  the  defense  becomes  a  complete  one. 
It  would  be  more  correct  to  say  that  the  damages 
would  become  merely  nominal.  alth(»ugh  the  conver- 
sion would  remain  and  the  wrong  itself  be  unde- 
fended. An  answer  does  not  bar  a  cause  of  action, 
and  so  constitute  a  defense,  when  it  affects  merely  the 
measure  of  damages.  April  24,  1888.  Thompsoti  v. 
BalherU    Opinion  by  Finch,  J. 

Criminal  law  —  bvidbngb  —  confessions  —  mur- 
dbr— surficiency  of  bvidkncb— pijbmbditation 
—  vagrancy—  evidence  —  opinion  —  microscopi- 
CAL OBSERVATION. — (D  A  oonffission  made  to  an  officer 
in  charge  of  defendant,  who  accused  him  of  a  crime 
and  persuaded  him  that  there  was  sufficient  evidence 
to  otnivict,  and  that  if  he  confessed  he  might  possibly 
escape  with  a  lighter  punishment,  is  admissible  under 
the  Code  of  Criminal  Procedure  of  Now  York,  %  305* 
providing  that  a  confession  may  be  given  In  evidence 
**  unless  made  under  the  influence  of  fear,  produced 
by  threats,  or  unless  made  upon  a  stipulation  of  the 
district  attorney  that  he  shall  not  be  prosecuted 
therefor.*'  (2)  The  finding  of  the  dead  body  of  a  per- 
son murdered,  with  the  unmistakable  marks  of  u  mur- 
der committed.  Is  sufficient  additional  proof  to  war- 
rant the  conviction  of  a  defendant  on  his  own  con- 
fession under  the  Code  of  Criminal  Procedure  of  New 
York,  §  305,  providing  that  the  confoMlon  of  a  defend- 
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ant  sball  not  be  Bafficleiit  to  warrant  bis  conviction 
**  witbout  additional  proof  that  the  crime  oharsed  has 
been  committed. '*  (3)  Where  one  in  the  heat  of  pas- 
sion atrikes  another,  and  supposing  the  blow  to  have 
been  fatal,  proceeds  to  conceal  the  body,  but  the  per- 
son stmclc  revives  and  is  then  deliberatelj  strangled 
for  the  purpose  of  escape  and  concealment,  such  facts 
•bow  a  ** deliberate  and  premeditated  desHcn***  suffi- 
cient to  warrant  a  conviction  for  murder  tn  the  first 
deicree.  (4)  Where  one  on  trial  for  murder  comes 
within  the  description  of  the  Acts  of  New  York,  1885, 
ctiap.  4W,  §  2,  which  defines  as  tramps  **  persons  who 
rove  about  from  place  to  place,  hefting,  and  all  va- 
grants Hving  without  visible  means  of  support,  who 
atroU  over  the  country  without  lawful  occasion,"  there 
being  no  dispute  as  to  the  facts,  it  Is  no  error  for  the 
court  to  say  that  he  is  a  tramp,  although  the  offense 
was  committed  within  a  month  after  he  became  six- 
teen years  of  age,  and  such  act  excepts  from  its  appli- 
cation persons  under  sixteen  years  of  age.  (5)  Under 
tbe  Acts  of  New  York,  1885,  chap.  490,  $  4,  providing 
tbat  **  any  tramp  who  shall  enter  any  building  against 
the  will  of  any  owner  or  occupant  thereof,  under  such 
circumstances  as  shall  not  amount  to  burglary, 
*  *  ♦  or  shall  threaten  to  do  any  injury  to  any  per- 
son or  to  the  real  or  personal  property  of  another 
when  such  offense  Is  not  now  punishable  by  impris- 
onment in  the  State  prison,  shall  be  deemed  guilty  of 
felony,"  where  it  appears  on  a  trial  for  murder  that 
defendant  entered  a  house  without  permission  or  in- 
vitation from  the  occupant,  and  when  ordered  to  de- 
part, remaiired  against  the  consent  of  such  occupant, 
barring  her  exit  from  the  house,  and  laying  his  hand 
upon  her  shoulder,  and  seizing  her  by  the  arm,  the 
jury  are  wa^ranted  in  finding  that  there  was  a  threat- 
ened personal  injury,  and  that  defendant  was  engaged 
III  the  commission  of  a  fehniy  when  the  homicide  was 
committed.  (6)  One  not  an  expert  may  be  permitted 
to  testify  as  to  wnetner  or  not  a  stain  which  tie  has 
examined  under  the  microsc<»pe  is  blood,  there  being 
no  attempt  to  distinguish  l>etween  human  blood  and 
that  of  an  animal.  People  v.  Gonzalez,  35  N.  Y.  61; 
Greenfield  r.  People,  85  id.  82.  The  first  of  these  cases 
discusses  the  question  fully  and  est4tbli8be8  tbe  rule. 
That  the  observation  of  tbe  witnesses  was  aided  by  a 
microscope  only  strengthened  the  minuteness  and 
care  of  their  observation.  If  the  effort  bad  t>een  to 
distinguish  between  human  blood  and  that  of  s<»me 
animal  the  question  would  have  been  one  of  science, 
and  have  required  the  application  of  very  great  skill 
and  knowledge.  May  4,  1888.  People  v.  Deacons. 
Opinion  by  Finch,  J. 


UNITED   STATES  SUPREME  COURT  AB- 
STRACT, 

Constitutional  law  — imposing   liabilitt   of 

RAILROAD    FOR     INJURIES    TO    SERVANT.— An    act    of 

Kansas,  1874,  providing  that  every  railroad  company, 
shall  be  liable  to  its  employes  for  all  damages  occa- 
sioned by  the  negligence  of  its  agents  or  by  any  mis- 
management of  its  engineers  or  c»ther  employes,  does 
not  deprive  a  company  of  its  property  without  due 
process  of  law,  nor  deny  it  equal  protection  of  the 
lawst  and  is  not  in  conflict  with  the  Federal  Constitu- 
tion. The  liability  imposed  by  the  law  of  1874  arises 
only  for  injuries  subsequently  cttmmitied;  it  has  no 
application  to  past  Injuries,  and  it  cannot  be  success- 
fully contended  that  the  State  may  not  prescribe  lia- 
bilities under  which  corporatient  created  by  its 
laws  shall  conduct  their  business  in  the  future, 
where  no  limitation  is  placed  upon  its  power  in  this 
respect  by  their  charters.    Legislatian  to  thie  effect  is 


found  in  the  statute  books  of  every  State.  The  hard- 
ship or  injustice  of  the  law  of  Knnsas  of  1874,  if  there 
be  any,  must  be  relieved  by  legislative  enactment. 
The  only  question  for  our  examination,  as  the  law  of 
1864  is  presented  to  us  in  this  case,  is  whether  it  Is  in 
conflict  with  clauses  of  the  fourteenth  amendment. 
The  supposed  hardship  and  Injustice  consist  In  Im- 
puting liability  to  the  company,  where  no  personal 
wrong  or  negligence  Is  chargeable  to  it  or  to  its  direc- 
tors. But  the  same  hardship  and  injustice,  if  there  be 
any,  exist  when  the  company,  without  any  wrong  or 
negligence  on  Its  part,  is  charged  for  injuries  to  pas- 
sengers. Whatever  care  and  precaution  may  be  taken 
in  conducting  its  business  or  in  selecting  its  servants, 
if  injury  happen  to  the  passengers  from  the  negligence 
or  incompetency  of  the  servants,  responsibility  there- 
for at  once  attaches  to  it.  The  utmost  care  on  its  part 
will  not  relieve  it  from  liability,  if  the  passenger  iu- 
jnrcKl  be  himself  free  from  contributory  negligence. 
The  law  of  1874  extends  this  doctrine  and  fixes  a  like 
liability  upon  railroad  companies  where  injuries  are 
subsequently  suffered  by  employees,  though  it  may  be 
by  the  negligence  or  incompetency  of  a  fellow -servant 
in  the  same  general  employment  and  acting  under  tbe 
same  immediate  direction.  That  its  passage  was 
within  tho  competency  of  the  Jjeglslature  we  have  no 
doubt.  The  objection  that  the  law  of  1874  deprives 
the  railroad  companies  of  the  equal  protection  of  the 
laws  is  even  less  tenable  than  the  one  considered.  It 
seems  to  rest  upon  the  theory  that  legislation  which  Is 
special  in  its  character  is  neoesHarily  within  the  con- 
stitutional Inhibition;  but  nothing  can  be  further 
from  the  fact.  The  greater  part  of  all  legislation  Is 
special,  cither  in  the  object  sought  to  be  obtained  by 
it  or  in  the  extent  of  its  application.  Laws  for  the 
improvement  of  municipalities,  the  opening  and 
widening  of  particular  streets,  the  introduction  of 
water  and  gas,  and  other  arrangements  for  the  safety 
and  convenience  of  their  inhabitants,  and  laws  for  the 
irrigation  and  drainage  of  particular  lands,  for  the 
construction  of  levees  and  the  bridging  of  navigable 
rivers  arc  instances  of  this  kind.  Such  legislation 
does  not  infringe  upon  the  clause  of  the  fourteenth 
amendment  requiring  equal  protection  of  the  laws  be- 
cause It  Is  special  in  its  character;  If  In  confilct  at  all 
with  that  clause,  it  must  be  on  other  grounds.  And 
when  legislation  applies  to  particular  bodies  or  asso- 
ciations, imp<»sif)g  upon  them  additional  liabilities,  it 
is  not  open  tc»  the  objection  that  it  denies  to  them  the 
equal  pr<»tection  of  the  laws,  if  all  persons  brought 
under  its  influence  are  treated  alike  under  the  same 
conditions.  A  law  giving  to  mechanics  a  Hen  on 
buildings  constructed  or  repaired  by  them  for  the 
amount  of  their  work,  and  a  law  requiring  railroad 
corporations  to  erect  and  maintain  fences  along  their 
roads,  separating  them  from  land  of  adjoining  pro- 
prietors so  as  to  keep  cattle  off  their  tracks,  are  In- 
stances of  this  kind.  Such  legislation  Is  not  obnox- 
ioiM  to  the  last  clause  of  the  fourteenth  amendment 
if  all  persons  subject  to  it  are  treated  alike  under 
similar  circumstances  and  conditions  in  respect  both 
of  the  privileges  conferred  and  the  liabilities  imposed. 
It  is  conceded  that  corporations  are  persons  within 
the  meaning  of  the  amendment.  Santa  Clara  Co.  v. 
Railroad  Co.,  118 U.  S.  394;  Milling  Co.  v.  Pennsyl- 
vania, anUy  737.  But  tbe  hazardous  character  of  the 
business  of  operating  a  railway  would  seem  to  call  for 
special  legislation  with  respect  to  railroad  corpora- 
tiens,  having  for  its  object  the  protection  of  their  em- 
ployees as  well  as  the  safety  of  the  public.  Tbe  busi- 
iiCM  of  other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  and  no  objections  there- 
fore can  t>e  made  to  the  legislation  on  the  ground  of 
its  making  an  unjntt  discrimination,  it  meets  a  par- 
ticular  necessity,  and  all  railroad  oorponitlons  are 
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without  distinction  made  subject  to  thetsame  liabilities. 
As  said  by  the  court  below,  it  is  simply  a  question  of 
legislative  discretion  whether  the  same  liabilities 
shall  be  applied  to  carriers  by  canal  and  stage-ooaohes 
and  to  persons  and  corporations  using  steam  in  manu- 
factories. See  Railway  Co.  v.  Humes,  115  U.  8.  612, 
623;  Barbierv.  Connolly.  113  id.  27;  Soon  Hing  v. 
Crowley,  113  id.  703.  April  23,  1888.  Missouri  Pac 
Ry.  Co,  V.  Mnckey.    Opinion  by  Field,  J. 


ABSTRACTS  OF  VARIOUS  RECENT  DE- 
CISTONS. 

Carriers  —  LIABILITY  for  loss  of  baooaob  — 
JEWELRY  — KNOWLEDGE  OF  AGENT.— Where,  in  an  ac- 
tion against  a  railroad  company  to  rec<»ver  the  value 
of  a  trunk  and  contents,  which  were  stolen  from  the 
company,  it  was  shown  that  it  was  the  trunk  of  a 
jewelry  salesman,  containing  his  stock  in  trade;  that 
the  agent  who  checked  it  knew  of  the  fact;  and  that 
plaintiff  made  no  effort  at  concealment;  held,  the 
company  was  liable  as  for  loss  of  ordinary  baggage. 
Railroad  Co.  v.  Fraloff,  100  U.  S.  27.  U.  S.  Cir.  Ct., 
W.  D.  Miss.,  Jan.  16,  1888.  Jacobs  v.  Tult.  Opinion 
by  Thayer,  J. 

Charities— UNCERTAINTY  IN  bequest.— A  testa- 
tor t>equeathed  a  portion  of  his  estate  **  to  the  poor  of 
the  city  of  Green  Bay."  There  were  no  city  paupers 
nor  a  poor  fund  in  the  city  of  Green  Bay  at  the  time 
of  the  testator's  death.  Ueld^  that  the  bequest  was 
void  for  uncertainty.  We  may  now  apply  intelligently 
these  principles  to  this  bequest:  (1)  According  to  au- 
thority the  legal  effect  of  this  bequest  was  to  vest  in 
the  "  poor  of  the  city  of  Green  Buy  "  at  the  death  of 
the  testator,  ■  Here  is  the  first  uncertainty,  for  it  is 
very  questionable  whether  the  testator  so  intended. 
The  first  year  after  the  death  of  the  testator,  in  which 
this  fund  if  possible  should  have  been  enjoyed  by  the 
poor  of  Green  Bay,  has  long  since  passed.  Who  were 
the  poor  entitled  to  this  charity  at  the  death  of  the 
testator?  Who  shall  determine?  It  may  be  that  they 
are  p<»or  no  longer  and  do  not  need  it.  (2)  Several 
classes  of  poor  persons  may  come  within  the  defini- 
tion and  meaning  of  the  language.  It  may  mean  that 
class  of  the  poor  known  as  '*paupers."  Mr.  Webster 
defines  the  word  **pauper"  as  *'a  poor  person,  espeei- 
ally  one  so  indigent  as  to  depend  on  charity  for  main- 
tenance, or  one  supported  by  some  public  provision." 
He  defines  the  word  **poor*'  as  '^destitute  of  property; 
wanting  in  material  riches  or  goods;  needy;  indigent; 
necessitous,  denoting  extreme  want."  "It  is  applied 
to  persons  who  are  not  entirely  destitute  of  property, 
but  who  are  not  rich."  (In  law :)  "So  completely  des- 
titute of  property  as  to  be  entitled  to  maintenance 
from  the  public."  Bouvier  defines  "pauper"  as  "one 
so  poor  that  he  must  be  supported  at  public  expense." 
The  words  "pauper"  and  "poor"  have  nearly  the  same 
meaning,  and  they  both  embrace  several  classes.  Did 
the  testator  intend  that  this  fund  should  go  directly 
to  such  poor  persons  of  the  city  of  Green  Bay  as  were 
provided  for  already  by  the  county  of  Brown,  and  in 
addition  to  such  public  support?  If  so,  would  it  in 
such  a  case  be  a  charitable  bequest?  If  it  was  in- 
tended to  relieve  the  county  of  that  burden,  either 
wholly  or  partially,  would  it  not  be  still  less  a  charity  ? 
And  yet  the  testator  may  have  so  intended.  Who 
shall  say  ?  But  besides  this  class  of  the  poor,  who  are 
actually  supported  by  the  public  according  to  law, 
there  are  most  probably  a  very  large  number  of 
equally  poor  persons  who  never  applied  for  such  sup- 
port and  suffer  great  destitution  rather  than  do  so, 
through  pride  or  shame  or  other  natural  feeling.  Was 
not  this  the  worthy,  deserving  class  of  poor  intended 
to  take  this  bequest,  either  exclusively  or  with  those 


already  supported  by  the  poor  fund?  There  was 
another  class  not  supported  by  the  county,  but  re- 
lieved from  time  to  time  by  private  charity.  One  of 
the  above  definitions  of  the  poor  is  "persons  who  are 
not  entirely  destitute  of  property,  but  who  are  not 
rich ;  such  as  a  poor  man  or  woman ;  poor  people." 
There  may  yet  be  another  class  who  may  well  be 
called  poor.  They  have  barely  an  absolutely  necossary 
support,  but  nothing  beyond  it.  They  never  have  any 
of  the  common  comforts  of  life.  They  are  truly 
objects  of  charity,  and  yet  cannot  apply  for  publie 
support.  All  these  several  and  various  classes  may 
come  within  the  terms  of  the  will.  It  is  impossible  for 
the  court  to  determine  to  which  of  these  classes,  or 
whether  to  all  of  them,  the  testator  intended  bis  bo- 
quest  should  go.  It  is  a  vested  bequest,  and  the  will 
appoints  no  trustee  or  almoner  to  distribute  his 
bounty  or  determine  the  persons  entitled  to  it.  The 
uncertainty  and  utter  vagueness  of  this  bequest  is  ap- 
parent. Of  the  two  strongest  oases  cited  by  the 
learned  counsel  for  the  appellant  he  says  in  bis  brief: 
"  The  court  in  Howard  v.  Peace  Soo.,  40  Me.  268,  and 
in  Heuser  v.  Harris,  42  111.  436,  uphold  bequests  of  this 
nature,  where  no  trustees  were  appointed  by  the  will, 
jet  they  came  to  opposite  conclusions  as  to  where  the 
fnnd  should  go — whether  to  those  receiving  aid  or  to 
the  poor  generally."  This  is  an  admission  of  the  ut- 
ter uncertainty  of  the  will  in  this  respect.  The  court 
of  course  could  not  agree  upon  the  question,  for  there 
is  no  certain  criterion  upon  which  an  opinion  could  be 
founded.  The  many  cases  cited  in  the  cases  in  this 
court,  above  referred  to,  need  not  be  repeated  here,  or 
any  re-examination  of  them  made.  It  is  sulflcient  that 
the  case  of  Heiss  v.  Murphey,  supra,  decides  this  case 
also.  Wis.  Sup.  Ct.,  Jan.  31,  1888.  Inre  Hofftn'9  Es- 
tate.   Opinion  by  Orton,  J. 

Insurance— condition— RB8ISTANCB  to  ULwrm. 
AUTHORITY.— A  clause  in  a  fire  insurance  policy  pro- 
viding that  the  company  shall  not  be  liable  for  "  dam- 
age by  fire  which  shall  happen  or  arise  ♦  *  ♦  by 
any  person  or  persons  engaged  or  concerned  in  noto- 
rious resistance  to  the  authority  of  magistrates,  or  to 
any  other  lawful  authority  "  following  other  clauses 
relieving  the  company  from  liability  when  the  fire 
shall  happen  by  invasion,  foreign  enemy,  insurrection 
or  civil  commotion,  does  not  free  the  company  from 
liability  for  a  fire  caused  by  four  or  five  convicts  while 
attempting  to  escape  from  prison,  an  attempt  easily 
quelled  by  the  guards,  although  exaggerated  accounts 
of  the  matter  caused  great  excitement  in  the  neigh- 
borhood, as  the  notorious  resistance  to  authority 
mentioned  in  the  policy,  construed  in  connection 
with  the  other  clauses,  refers  to  acts  engaged  in  by 
many  persons,  and  widely  known  at  the  time,  and  not 
to  those  of  a  few  persons,  the  results  of  which  become 
notorious.  We  are  not  aware  of,  and  counsel,  with 
their  uniform  diligence,  have  been  unable  to  discover 
any  case  in  which  a  clause  has  been  construed 
and  applied  which  exempts  the  insurers  from  loss  "  by 
fire  which  shall  happen  or  arise  '^  *  *  by  any  per- 
son or  persons  in  notorious  resistance  to  the  authority 
of  magistrates,  or  to  any  other  lawful  authority." 
This  clause  is  a  part  of  the  printed  portion  of  the  pol- 
icy, and  it  is  clear  it  was  not  specially  designed  for 
this  particular  policy,  but  for  general  use,  and  it  is  In 
this  light  we  must  understand  and  treat  It.  The  term 
"  magistrates  "  is  evidently  used  in  the  general  sense 
of  a  public  civil  officer.  When  these  four  or  five  con- 
victs went  to  the  lower  room,  and  there,  by  their  ac- 
tions and  threats,  put  the  guard  or  time-keeper  and 
foreman  In  their  power,  they  were  In  resistance  to 
lawful  authority  of  the  prison,  and  It  may  be  oonoeded 
to  "  lawful  authority  '*  within  the  meaning  of  the  pol- 
icy. But  this  is  not  enough  to  relieve  the  insurers; 
the  fire  mast  happen  by  a  person  or  persona  in  notori- 
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OU8  resistance  of  the  ooiistituted  authorities.  It  eaii- 
uot  be  that  the  notoriety  indicated  means  that  which 
arises  and  flows  from  the  results  alone  of  the  incen- 
diary act.  Should  a  person  resist  the  efforts  of  an  of- 
ficer to  arrest  him,  and  in  doing  so  set  fire  to  a  build- 
ing, and  thereby  destroy  the  same  and  one  or  more 
human  beings,  and  the  whole  affair,  by  reason  of  the 
enormity  of  the  consequences,  becomes  a  matter  well 
known,  it  could  not  be  fairly  said  that  the  insurers, 
under  such  a  clause,  would  be  relieved  from  the  pay- 
ment of  the  loss.  Such  a  construction  would  make 
the  notoriety  which  follows  as  an  incident  the  crite- 
rion, whereas  the  policy  clearly  means  that  there  is 
existing  and  going  on  a  notorious  resistance  to  the 
authorities.  The  evidence  of  the  organization  of  a 
company  of  men  on  the  outside  of  the  walls  of  the 
prison,  as  a  prudential  measure,  is  therefore  of  little 
or  no  consequence.  But  it  is  urged  that  the  instruc- 
tion Is  faulty  in  this :  that  it  requires  the  resistance  to 
be  of  too  great  a  magnitude  in  point  of  seriousness 
aod  the  number  of  persons  engaged  in  it.  Webster 
defines  **  notorious  '*  as  **  generally  known  and  talked 
of  by  the  public;  universally  believed  to  be  true; 
niauifest  to  the  world,"  etc.  Thus  we  speak  of  one  as 
a  notorious  thief.  The  word  has  a  deflned  significa- 
tion in  describing  that  adverse  possession  upon  which 
one  may  found  a  claim  to  land.  The  possession  must 
be  open,  or  visible  and  notorious.  As  said  in  Arm- 
strong v.  Morrill,  14  Wall.  145,  "'  secret  possession  will 
not  do  as  publicity  and  notoriety  are  necessary  as  evi- 
dence of  notice,  and  to  put  those  claiming  an  adverse 
interest  upon  inquiry."  In  these  and  like  cases  the 
idea  of  a  number  of  persons  engaged  In  the  act  is 
wanting,  it  is  true.  But  this  contract  must  be  con- 
strued as  a  whole.  As  said  in  Barton  v.  Insurance 
Co.,  42  Mo.  158:  "  With  respect  to  the  rules  of  con- 
struction in  policies  of  insurance,  except  in  cases  re- 
lating to  warranties,  it  is  the  duty  of  the  court  to 
adopt  the  construction  that  in  their  judgment  shall 
best  correspond  with  the  real  intention  of  the  par- 
ties.*' Again  when  a  clause  stands  with  others,  its 
sense  may  be  gathered  from  those  which  immediately 
precede  and  follow  it.  Harper  v.  Insurance  Co.,  19 
Mo.  506.  The  clause  here  in  question  is  preceded  by 
others  which  relieve  the  company  from  payment  of 
the  loss  when  the  fire  shall  happen  by  any  invasion, 
foreign  enemy,  insurrection^  or  civil  commotion,  law- 
ful military  power,  usurped  power,  or  by  any  person 
or  persons  engaged  in  a  riot.  The  class  notion  pre- 
vailing in  these  cases  is  that  there  is  an  unusual  and 
extraordinary  state  of  affairs,  a  state  of  affairs  in 
which,  and  for  the  time  being,  the  usually  constitu- 
tuted  civil  authorities  are  overpowered  and  inade- 
quate to  successfully  contend  with  the  existing  emer- 
gency. All  this  is  true  in  respect  to  the  clause,  '*  no- 
torious resistance  to  lawful  authority."  It  was  never 
in  the  mind  or  contemplation  of  the  insured  or  in- 
surers that  the  company  should  be  relieved  from  pay- 
ment of  the  loss  when  the  fire  should  happen  during 
those  occasions  of  resistance  to  the  authorities  which 
usually  well  regulated  governments  are  at  all  times 
prepared  to  overcome,  even  though  well  or  publicly 
known.  Had  such  been  intended  different  language 
would  have  been  used.  Such  a  construction  would 
make  the  most  trivial  disobedience  to  the  commands 
of  an  officer,  if  seen  or  heard  by  a  multitude  of  people, 
a  case  of  notorious  resistance.  The  expression  must 
be  understood  in  a  more  general  sense — the  sense  be- 
fore stated.  Mo.  Sup.  Ct.,  Feb.  6,  1888.  Strauav,  Im- 
perial Fire  /ris.  Co.    Opinion  by  Black,  J. 


OUR  NEW  YORK  LETTER. 

THE  Spook  trial  is  ended.     The  well-known  partner- 
ship heretofore  existing  between  Alclbades,  Plato 


and  Michael  Angelo  has  been  dissolved  by  decree  of  the 
court.  An  accounting  will  take  place  before  a  Master 
in  Chancery,  who  has  established  hesdquarters  at 
the  Island  f<ir  that  purpose.  The  verdict  of  the  jury 
has  caused  a  panic  In  the  Spirito-Portrait  business, 
with  a  likelihood  of  a  corner  in  metaphysical  ghosts. 
The  probability  is  that  the  corner  will  be  about  eight 
by  four  with  sundry  Imuts  of  iron  across  and  in  front 
thereof,  in  which  the  great  jobber  in  Spook  options 
will  be  left  entirely  to  refieotion  and  the  association 
with  **  the  council  of  ten,"  if  *Hhe  council"  is  dis- 
posed to  still  share  the  changed  condition  in  which 
Ann  O^Delia  will  be  found.  This  woman  has  cut  a 
figure  in  the  history  of  criminal  enterprises  of  this 
city  without  precedent,  and  furnishes  an  example  that 
should  be  instructive,  and  that  certainly  is  interest- 
ing to  those  who  will  study  it  as  an  incident  in  the 
life  of  this  great  city.  How  a  woman  with  her  scanty 
intellectual  equipment  could  have  induced  a  lawyer  of 
the  standing  of  Luther  R.  Marsh  to  repose  such  per- 
fect confidence  in  her  monstrous  pretensions  is  bejond 
the  comprehension  of  the  ordinary  non-spirito  citi- 
zen. 

Quite  an  interesting  paper  has  been  recently  read  by 
my  friend  Dr.  Matthew  D.  Field,  a  nephew  of  David 
Dudley  Field,  before  the  Medico-Legal  Society,  whose 
specialty,  nervous  diseases,  brings  him  into  the  field 
of  investigation  where  the  followers  of  the  Diss  DeBar 
philosophy  are  found  grazing  very  close  to  the  mud  of 
vulgar  superstition.  Dr.  Field  concludes  that  the  man 
who  can  seriously  believe  that  he  talks  with  and  greets 
the  departed  in  a  materialized  form,  thereby  proves 
himself  to  be  non  compos  mentia.  It  seems  that  it 
would  not  take  an  argument  of  the  alienist  to  demon- 
strate this  proposition.  Occasionally  we  find  an  intel- 
lect whose  outer  walls  are  assailed  and  begin  to  tot- 
ter, receiving  as  its  first  invader  the  '*  Spirito-Hungry 
Joe  "  idea.  '  Ji)idge  Edmonds  was  another  melancholy 
instance  of  surrender  to  these  vulgar  swindlers,  and 
now  comes  the  mortifying  entanglement  of  Luther  R. 
Marsh,  who  has  always  stood  until  now  for  every  thing 
that  was  vigorous  and  progressive  in  intellectual  de- 
velopment. It  is  to  be  noted  that  in  all  the  instances 
where  women  prey  upon  the  community  through  the 
instrumentality  of  some  new  fad  like  the  mind  cure. 
Christian  healing  or  spiritualism,  that  they  never  for- 
get that  they  are  females  and  couple  with  their  cun- 
ning all  the  effect  that  the  conditions  of  sex  can  bring 
to  bear  upon  the  victim ;  In  other  words,  when  the  in- 
tellect begins  to  weaken  and  has  been  conquered,  the 
morals  of  the  victim  are  almost  sure  to  capitulate.  It 
is  to  be  hoped  that  the  recent  disinfection  of  this  Diss 
DeBar  rottenness  may  put  a  stop  to  the  monstrous 
pretensions  of  numerous  men  and  women  making  a 
good  living  by  imposing  upon  the  incredulity  of  their 
fellow  men.  The  courts,  both  of  this  country  and 
England,  are  coming  to  regard  the  claims  of  this  class 
of  swindlers  as  very  empty  and  entitled  to  brief  con- 
sideration. They  have,  like  the  notorious  Howe,  also 
a  *' female  defendant,"  worked  a  certain' Mrs.  Lyon 
up  to  the  belief  that  what  the  world  needed,  and  what 
the  female  Howe  needed  particularly,  was  a  settle- 
ment of  a  large  sum  of  money  which  the  deceased  hus- 
band of  the  Lyoness  had  left.  It  will  be  remembered 
that  the  Lyoness  acted  responsive  to  the  alleged  wish 
of  the  deceased  husband,  and  promptly  settled  upon 
the  female  Howe  the  bulk  of  her  estate.  When  it  was 
suggested  to  the  Lyoness  that  the  female  Howe  might 
possibly  have  worked  a  shrewd  and  cunning  game  at 
her  expense,  she  growled  her  grievances  into  the  ear 
of  a  British  jury,  and  they  promptly  returned  a  ver- 
dict which  caused  the  female  jackal  to  surrender  the 
bone  that  she  had  filched  from  its  rightful  owner. 

Abraham  has  also  had  considerable  difficulty  ex- 
plain ing  to  the  juries  that  have  sat  on  his  case  under 
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the  iiidiotment  for  assault  with  intent  to  kill  why  his 
plea  should  not  be  disregarded.  The  loss  to  society  of 
a  life  or  to  au  indirldual  of  a  fortune  by  theaot  of  one 
claiming  to  act  under  supernatural  influence  can  never 
be  sustained,  bowerer  profoundly  the  author  may  be- 
lieve in  the  divine  or  other  origin  of  the  command 
under  which  the  act  wns  perpetrated.  Of  course  I 
know  that  this  obiter  may  be  reversed  or  set  aside  by 
the  Court  of  Appt»al,  or  the  **  council  of  ten,**  but  un- 
til information  reaches  me  to  that  effect,  I  shall  ex- 
pect this  dictum  to  stand  as  the  law  in  connection 
with  cases  that  are  on  all  fours  with  the  people 
against  Abraham. 

I  was  somewhat  criticised  for  having  veiitured  to  re- 
fer to  Mr.  Dos  Passos  in  a  previous  communication  in 
a  manner  which  was  not  considered  kindly  in  its  tone 
or  jnst  to  that  gentleman.  It  affords  me  pleasure  at 
this  time  to  bear  witness  to  the  shrewd  lawyer-like 
manner  in  which  Mr.  Dos  Passos  directed  the  Diss 
DeBar  case.  The  way  in  which  he  decimated  the 
council  of  ten,  took  Diogenes  by  the  throat  and  left 
Hannibal  on  the  field  deader  than  he  ever  was  before, 
was  a  source  of  gratification  to  his  friends  and  must 
have  caused  him  to  visibly  thn>b  with  pride. 

There  is  one  lawyer  in  the  district  attorney's  oflSce 
of  whom  most  agreeable  things  might  have  been 
spoken  and  good  things  are  expected.  He  is  Mr. 
MoKenzie  Semple,  who  has  figured  in  the  most  recent 
important  work  of  the  oflSoe.  He  has  practiced  at 
the  Chicago  and  the  St.  Louis  bar,  and  now  seems  to 
have  found  his  proper  mooring  with  ns  here.  His 
reputation  in  the  cities  where  lie  has  previously  been 
known  was  of  the  highest.  His  ability  is  unquestioned 
and  his  integrity  unassailable.  If  Mr.  Semple  could 
have  been  placed  at  the  head  of  his  department,  there 
would  not  have  been  any  complaint  as  to  capacity  or 
perf(»rmance  of  duties. 

The  conditions  necessary  for  success  in  this  city  are 
peculiar  and  distinctive.  A  man  who  has  attained 
only  moderate  success  In  his  profession  in  a  provincial 
city  or  country  town,  even  where  the  measure  of  suc- 
cess as  compared  with  the  possibility  of  the  situation 
has  been  fair,  can  come  to  New  York  with  what  the 
street  boy  would  call  the  '* catch-on**  quality,  and 
make  a  great  success  in  his  profession.  At  the  same 
time  a  well  but  unevenly-equipped  lawyer  may  make  a 
failure  here  by  reason  of  the  absence  of  this  quality, 
sine  qtta  non,  go  elsewhere  and  attain  the  greatest 
success  possible  in  a  provincial  town.  The  most  re- 
cent example  of  this  kind  recalled  is  Hon.  Daniel 
Dougherty,  who  has  sprung  into  inmost  immediate 
conspicuousness,  although  he  had  remained  In  the 
City  of  Brotherly  Love  so  many  years,  to  be  sure  the 
well-known,  only  and  original  proprietor  of  the  silver 
tongue,  but  nevertheless  not  a  conspicuously  success- 
ful  lawyer.  Now  it  is  entirely  otherwise,  although  he 
demonstrated  at  the  recent  couventiou  in  St.  Louis 
that  the  silver  tongue  was  still  doing  business  at  the 
old  stand. 

There  is  probably  no  city  in  the  world  where  a  dis- 
honest lawyer  can  keep  afloat  longer  than  in  this  city. 
The  standard  of  professional  integrity  required  does 
not  seem  as  high  as  it  should  be,  nor  does  our  Bar  As- 
sociation or  our  General  Term  seem  to  insist  upon  a 
standard  which  should  prevail  in  order  to  make  the 
bar  pure  and  high -t<nied.  The  arrest  and  conviction 
of  Dunn,  the  attorney  who  was  counsel  for  the  thief 
who  stole  some  $80,000  from  the  Manhattan  Bank  last 
year,  must  have  furnished  au  example  of  the  extreme 
character  of  employment  possible  for  the  dishonest 
lawyer  in  this  city.  Here  is  an  instance  of  a  man  re- 
tained soon  after  the  theft  <»f  a  large  sum  of  money, 
and  whose  advice  when  the  question  of  settlement 
with  the  bank  comes  up  is  against  settlement,  for  the 
reason  that  a  less  sam  of   money  can  probably  be 


made  to  serve  the  purpose  of  the  first  one  named. 
State's  prison  Is  the  natural  home  of  such  a  man.  Our 
criminal  bar  is  lamentably  weak  Id  great  advocates 
with  any  pretense  to  personal  character.  One  of  the 
most  prominent  of  them,  I  am  informed,  is  a  tlcket- 
of -leave  man.  Prom  personal  experience  I  know  he 
does  not  pay  his  personal  debts,  nor  the  counsel  that 
he  employs  in  other  cities,  as  I  happen  to  know  In  con- 
nection with  arecentcase.  I  believe  there  is  an  op- 
portunity here  for  a  young  man  of  marked  ability  in 
that  direction,  who  can  bring  Into  his  practice  good 
character  and  high  professional  instincts.  I  hope  this 
will  not  lead  all  the  young  lawyers  of  St.  Lawrence 
and  Rensselaer  counties  to  come  down  here,  as  there 
are  several  hundred  coming  in  every  year  on  the  mis- 
taken idea  that  each  one  Is  the  particular  one  I  have 
referred  to.  Most  of  our  criminal  lawyers  in  this  city 
after  a  while  seem  to  become  tainted  with  the  atmos- 
phere of  crime  which  they  so  persistently  breathe: 
their  associations  become  bad,  their  morals  depraved, 
and  loss  of  character  follows,  and  collapse  ends  the 
story. 

The  Kerr  trial  was  an  opportunity  furnished  to  Jus. 
tice  Patterson  to  demonstrate  beyond  peradventnre 
that  he  is  a  judge  of  a  kind  a  recent  correspondent  of 
yours  said  was  very  scarce  in  these  parts.  Those  of 
us  who  have  been  before  him  in  civil  matters  knew 
that  he  was  careful,  quick  and  accurate  in  applying 
the  principles  of  commercial  law,  but  the  Kerr  trial 
has  demonstrated  that  he  possesses  the  qualities  which 
your  correspondent  believes  will  round  him  out  as  one 
t)f  the  great  trial  judges  of  the  day.  He  is  one  of  our 
judges  who  when  off  the  bench  does  not  forget  that 
he  was  once  one  of  us,  and  that  he  continues  to  be  a 
gentleman  after  he  gets  to  be  a  judge.  Certain  it  is 
that  he  has  come  to  be  one  of  our  most  popular  judges 
in  the  short  time  that  he  has  sat  on  the  bench.  Hence- 
forth it  is  probable  that  he  and  Judge  Barrett  will  be 
the  pair  between  whom  honors  will  be  easy  in  connec- 
tion with  criminal  nisiprius. 

The  summer  odor  and  languor  now  pervades  our 
courts.  ''Over  to  the  October  term,**  is  a  most  famil- 
iar phrase  in  every  court-room.  Judges  and  counsel 
alike  begin  to  long  for  the  breather  by  the  sea  or  in 
the  hills.  The  client  Is  told  that  **tbe  case  Is  not 
likely  to  be  reached  before  fall,'*  growls,  and  when 
the  echo  of  his  growl  has  hardly  died  away,  he  is  most 
likely  to  receive  a  line  calling  for  a  moderate  refresher, 
for  the  lawyer  must  live  and  pay  cash  during  the  sum- 
mer vacation  in  the  same  comfort  and  with  the  same 
regularity  that  should  distinguish  a  member  of  oar 
profession  throughout  the  entireryear. 

Demot  Ekmot. 


PORTRAIT  OF  CHARLES  O' CONOR  PRE- 
SENTED TO  THE  STATE  BAR  ASSOCIA- 
TION. 

^PHE  recent  presentation  of  a  portrait  of  Charles 
•L  0'(^onor  to  the  State  Bar  Association  is  a  valu- 
ble  and  interesting  addition  to  the  many  portraits 
of  American  jurists  to  be  seen  in  its  rooms.  It 
is  placed  opposite  the  portrait  of  Nicholas  Hill. 
There  is  a  strong  contrast  in  the  features  of  these 
great  lawyers,  but  there  is  no  little  resemblance 
in  their  characteristics  and  careers  at  the  bar.  Of 
both  it  may  be  said  that  "  their  learning  was  so  diver- 
sified and  extensive  that  it  is  difficult  to  determine  in 
what  branches  of  the  profession  they  most  excelled, 
and  still  more  difficult  to  determine  in  what,  if  any, 
they  were  deficient."  Their  triumphs  in  the  forum 
were  equally  great,  and  they  never  lost  their  love  of 
their  profession.  Of  them  it  may  well  be  said,  the 
lawyer  was  never  lost  in  the  polltioiau.    But  perhaps 
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Mr.  0*Coiior  was  greatest  as  an  advocate.  In  this 
sphere  he  had  no  superhir,  no  equal.  He  was  self- 
reliant  and  courai^eous.  When  a  case  took  a  sudden, 
unexpected  turn,  and  defeat  seemed  inevitable,  he 
often  turned  defeat  into  victory.  **He  seemed  to 
speak,  to  stand  seized  of  a  case,  per  mi  et  per  tout^  in 
entireties.  So  that  if  it  failed  on  one  hypothesis,  it  jet 
survived  and  succeeded  upon  another.  In  capacity 
for  rapid  absorption  of  a  case,  arrangement  of  facts  in 
their  proper  relations,  and  in  the  application  of  the  law 
to  the  facts,  he  exhibited  surpassing  ability.*'  This 
was  exhibited  in  the  trial  of  the  Forest  divorce  case, 
which  resulted  in  a  triumph  for  him  seldom  equalled 
at  the  bar.  On  the  argument  of  that  case -in  the  Court 
of  Appeals  Mr.  0*Conor  exhibited  his  surpassing  abil- 
ity in  those  contests  of  the  bar  In  which  purely  legal 
questions  are  involved. 

A  single  glance  at  his  fine,  shapely,  magnificent  de- 
velopment of  head,  as  seen  in  his  portrait,  exhibits  a 
rare  and  fortunate  union  of  manv  of  the  highest  intel- 
lectual and  moral  qualities. 

In  looking  at  Mr.  Hiirs  portrait,  he  stands  before  us 
as  he  was  in  the  past:  not  large  in  stature,  but  erect 
and  graceful ;  and  by  the  painter's  art  we  see  the  noble 
head,  fine  classic  nose,  and,  most  eflTectlve  of  all,  the 
dark,  deep  set  eyes.  And  we  can  easily  think  how  he 
appeared  when  before  the  Court  of  Appeals,  compell- 
ing the  attention  and  enlightening  the  minds  of  its 
learned  and  illustrious  judges.  His  thoughts  and  sen- 
tences were  alike  simple,  strong,  used  efl'eotively  and 
convincingly,  not  by  delighting  the  imagination  and 
exciting  the  fancy,  but  by  the^use  of  reason,  logic  and 
learning  he  carried  conviction.  He  was  ornate  only 
on  the  strongest  requirement. 

Mr.  Hiirs  voice  added  largely  to  the  force  of  his  lan- 
guage. It  was  distinct,  clear  and  precise.  Though 
bis  utterance  was  somewhat  rapid,  it  was  toned  Into 
clear  emphasis,  giving  his  arguments  perfect  finish 
and  great  force.  He  concentrated  all  his  mental  pow- 
ers apou  bis  profession.  He  held  in  utter  contempt  the 
platitudes,  the  association,  the  artful  hollow  preten- 
sions and  heartless  devices  sc}  necessary  f(»r  political 
success.  He  felt  that  the  popularity  of  the  politi- 
cian is  as  doubtful  as  the  winds;  that  one  day  he  re- 
ceives the  loud  plaudits  of  the  multitude,  and  the 
next  he  is  hurried  to  political  crucifixion. 

Mr.  HilVs  capacity  for  labor  was  unequaled.  Dur- 
ing the  sessions  of  the  Court  of  Appeals,  he  was  con- 
stantly in  his  seat  at  its  bar  from  the  opening  to  the 
close  of  the  term,  concerned  in  nearly  three- fourths 
of  the  causes  on  the  calendar.  He  was  often  engaged 
In  the  argumont  of  cases  during  the  entire  day,  and 
at  night  retiring  to  his  study  to  remain  there  until 
after  midnight,  apparently  as  unwearied  when  the 
last  page  was  turned,  the  last  precedent  reviewed,  the 
last  note  made,  as  when  he  began  his  labors  in  the 
morning.  During  vacation  he  was  in  his  office  during 
day,  often  remaining  there  far  into  the  night.  Thus 
he  prepared  those  unequaled  briefs,  in  many  of  which 
an  immense  number  of  cases  were  cited,  thoroughly 
studied,  laboriously  and  successfully  analyzed. 

What  profitable  examples  of  professional  excellence 
are  to  be  found  in  the  study  of  the  character  and 
careers  of  men  like  O'Conor  and  Hill.  Even  their 
form  and  features,  as  preserved  to  us  by  the  skill  of 
the  painter,  have  a  salutary  infiuence  upon  the  mem- 
bers of  the  profession  which  their  lives  and  careers 
so  richly  adorned. 

The  members  of  the  New  York  State  Bar  Associa- 
tion are  profoundly  grateful  to  the  distinguished 
donors  of  the  elegant  portrait  of  O'Conor,  whose  pri>- 
fessional  excellences  they  believe  in  no  sense  inferior 
to  those  of  the  great  lawyers  who  are  commemorated 
in  WestmioBter  Hall. 

L.  B.  Proctor. 


CORREiSPONDENCE. 

RSLICr   FOR  THE  COURT  OF  APPEALfi. 

Editor  of  tlte  A  Ibany  Late  Journal : 

Let  me  suggest  a  way  out  of  the  trouble  in  regard  to 
the  C<mrt  of  Appeals. 

Let  the  present  remain  the  highest  court;  but  cre- 
ate a  court  with  five  judges  to  hear  only  appeals  re- 
lating lo  practice  and  all  actions  founded  on  contracts 
expressed  or  implied  which  do  not  involve  more  than 
$10,000  or  $5,000. 

Then  all  other  appeals  from  General  Terms  would 
go  to  the  present  Court  of  A  ppeals. 

It  seems  to  me  it  would  give  a  fair  division  of  the 
business  and  never  cause  a  conflict  in  decisions. 

This  eourt  should  be  called  '*The  State  General 
Term."  Do  It. 

[We  say,  Don't. --Ed.] 


NEW  BOOKS  AND  NEW  EDITIONS, 
Stim90N*8   American  Statute  Law  — First   Sup 

PL.EMENT. 

**  Containing  the  repeals,  amendments  and  additions 
made  in  all  the  States  and  Territories  by  the  annual 
laws  of  1886  and  1887.  and  presenting  the  law  as  in 
force  January  1,  1888.*'  This  is  the  first  annual  sup- 
plement to  the  great  work  published  by  Charles  C. 
Soule  of  Boston.  It  professes  to  give  in  one  hundred 
and  twenty^two  pages  memoranda  of  the  changes  in- 
dicated in  the  quotation  made  above  from  the  title- 
page.  It  is  arranged  in  sections  corresponding  to 
those  in  the  original  work.  The  plan  will  evidently 
work  well  enough  until  the  supplements  become 
numerous,  and  then  the  cure  is  to  be  found  in  a  new 
edition. 


Wandei,l'8  Law  of  Inns,   Hotels  and  Boarding 
Houses. 

This  is  a  useful  manual— so  far  as  it  goes.  It  em- 
braces chapters  on  sleeping  cars  and  the  Civil 
Damage  Act.  Such  a  manual  should  be  exhaustive, 
but  this  does  not  cite  Cook  v.  Kaue^  13  Oreg.  482;  S. 
(\,  67  Am.  Rep.  28,  on  the  innkeeper-s  lien  on  goods 
of  third  persons;  nor  Rubeustein  v.  Crnikshauks,  54 
Mich.  109;  S.  C,  52  Am.  Rep.  80G,  on  his  liability  for  a 
drunken  peddler's  goods,  nor  Springy.  HageriMtiBS.), 
36  Alb.  Law  Jour.  448,  on  liability  for  goods  stolen — 
failure  to  bolt  door;  nor  O'Brien  v.  Vaill  (Pla.),  36 
Alb.  Law  Jour.  318,  on  liability  for  baggage  left  be- 
hind by  guest;  nor  Fisher  V.  KeUtpy  {V.  S.  Sup.  Ot.), 
35  Alb.  Law  Jour.  404,  on  liability  for  guest's  mer- 
chandise for  sale;  nor  Walker  v.  Midland  Ry.  Co. 
(House  of  Lords).  65  L.  T.  Rep.  (N.  S.)  489;  35  Alb. 
Law  Jour.  31,  on  duty  to  guard  an  elevator  opening. 
But  we  desist.  There  are  quite  a  number  of  mis- 
prints. The  stanza  from  Shenstone  on  the  title-page 
is  touching,  but  incorrectly  quoted.  Williamson  & 
Higbie,  Rochester,  N.  T. 


Hall's  Treatise  on  Patent  Estate. 

This  is  a  manual  of  two  hundred  and  forty  12  rao. 
pages  on  the  nature,  conditions  and  limitations  of  in- 
terest in  letters  patent,  by  Thos.  B.  Hall  of  Cleveland, 
Ohio,  published  by  Ingham,  Clarke  &  Co.  of  Cleve- 
land. It  looks  convenient,  but  the  phraseology  is 
sometimes  queer  and  affected. 
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COURT  OF  APPEALS  DECISIONS, 

THE  foUowhifl;  deoisions  were  handed  down  Tuesdaj, 
Jane  19.1888: 
Judgment  reyened,  new  trial  g^nted,  oosts  to  abide 
event— A.  A.  Wilson,  appellant,  v.  3.   Gregor  Doran 

and  others,  respondents. Order  of  General  Term 

affirmed  with  costs— Benjamin  G.  Weaver  and  an- 
other, respondents  and  appellants,  v.  Oitj  of  Roches- 
ter, appellant   and  rospondent. Appeal  dismissed 

with  costs— Eliza  T.  Bryson,  as  trustee,  etc.,  respond- 
ent, r.  Edward   F.  James  and  others,  appellants. 

Order  affirmed,  with  leave  to  answer  within  tweiitj 
days  upon  payment  of  costs— Frank  Walton,  respond- 
ent, V.   E.   Prank  Coe,   appellant. Order  affirmed 

with  costs— In  re  Petition  of  Ernest  L.   Dawson. 

Order  affirmed  with  costs— In  re  Application  of  Roch- 
ester, H.  &  L.  R.  Co.,  respondents,  v.  Frances  G.  Bab- 
cook  and  another,  appellants. Order  affirmed  with 

costs— R.  H.  &  L.  R.  Co.,   respondent,  v.  N.  Y.,  L.  E. 

&  W.  R.  Co., appellant. Order  affirmed  with  costs — 

People,  appellants,  v.  Thomas  P.  Walsh,  etc.,  and  an- 

oth«r,  respondents. Judgment    and  conviction  of 

murder  in  the  flrst  degree  affirmed — People,  respond- 
ents, V.Charles  Johnson,  the  Waterloo  jailer  murderer. 

Judgment  affirmed   with  costs— Merritt  C.   Her- 

rington,  appellant,  v.  Village  of  Lanslngburgh,  re- 
spondent.  Judgment  of  General  and  Special  Terms 

and  order  striking  out  defendanVs  answer  reversed— 
Charles  J.  Bennett,  respondent,  v.  Leeds  Manufactur- 
ing Company,  appellant. Judgments  in  both  actions 

affirmed,  with  costs  of  the  appeal  to  the  respondents 
— John  Wood  and  another,  executors,  etc.,  respond- 
ents, V.  William   H.  Ludlow,  executor,  etc.,  appellant. 

Motion  for  a  new  undertaking  granted,  and  Wm. 

F.  Parks  Is  ordered  to  file  a  new  undertaking  in  ap- 
peal herein,  with  sufficient  sureties,  to  be  approved  by 
the  court,  and  to  serve  a  copy  thereof  with  respect  to 
the  original  undertaking  within  twenty  days  after  ser- 
vice of  a  copy   of  this  order,   with  costs — Wm.   F. 

Parks,  respondent,  v.  Joseph  Munroe,  appellant. 

Judgment  affirmed  with  costs — Francis  E.  Cole,  appel- 
laut,  V.  Jay  M.  Cole,  respondent. 


NOTES. 


Recently  we  called  attention  to  an  Important  circu- 
lar raising  the  question  whether  marriages  celebrated 
by  a  '*sham"  clergyman— believed  by  the  partes  to  be 
in  holy  orders — are  valid.  Our  own  opinion  is  clearly 
that  they  are.  The  doubt  arises  from  the  decisions  of 
the  House  of  Lords  in  the  well-known  cases  of  Reg, 
V.  MUlia  (10  Ci.  k  Fin.  534;  8  Jur.  717,)  and  Beamiak 
V.  Beami8h  (5  L.  T.  Rep.  (N.  S.)  97;  9  H.  of  L.  Cas. 
274),  where  it  was  held  in  effect,  that  by  the  common 
law  of  England  (and  of  course  excepting  marriage  by 
the  registrar,  etc.),  the  presence  of  a  priest,  or  since 
the  Reformation,  of  a  deacon,  was  essential  to  mar- 
aiage.  It  is  Important  to  notice  that  In  the  case  of 
Reg-  V.  MiUUt  the  House  was  equally  divided,  Lords 
Brougham,  Denman  and  Campbell  being  in  favor  of 
the  marriage,  which  was  performed  by  a  Presbyterian 
minister,  and  the  decision  being  against  its  validity 
<in  account  of  the  rule  Semper  presumitur  firo  negante. 
This  case  was  followed  in  Beamish  v.  BeamUK  where 
it  was  also  decided  that  a  clergyman  cannot  perform 
the  marriage  ceremony  for  himself.  But  notwith- 
standing these  decisions,  we  say  that  the  rule  does 
not  apply  to  a  case  where  the  parties  botia  fide  be- 
lieved that  the  person  s<»lemnlzing  the  marriage  was  a 
clergyman.  In  Reg.  ▼.  Millis  Lord  Campbell  (10  CI.  & 
F.  784,)  touches  on  the  subject,  and  says:  "  Mr.  Pem- 
berton  admitted  at  the  bar,  as  he  was  bound  to  do, 


that  the  marriage  wonld  be  valid.  Lord  StoweU  re- 
peatedly expressed  an  opinion  to  this  effect ;  and  it 
turns  out  that  In  the  instance  of  a  paeudo  parson,  who 
about  twenty  years  ago  officiated  as  curate  of  SC 
Martin*s-in-the-Fields,  and  during  that  time  married 
many  couples,  upon  the  discovery  of  his  being  an  Im- 
postor, which  became  a  matter  of  great  notoriety,  no 
act  of  Parliament  passed  to  give  validity  to  the  mar- 
riages which  he  had  solemnized,  which  could  onl^ 
have  arisen  from  the  government  of  the  day  beinjc 
convinced,  after  the  best  advice,  that  in  themselvea 
they  were  valid.**  Mr.  Pemberton  was  the  oounael 
who  argued  against  the  validity  of  the  marriage. 
Iiord  Campbell  goes  on  to  say  that  the  idea  that  par- 
ties BO  married  should  find  that  they  were  living  in  a 
state  of  concubinage,  and  that  their  children  are  baa- 
tards,  **  Is  a  supposition  so  monstrous  that  no  one  baa 
ventured  to  lay  down  for  law  a  doctrine  which  would 
lead  to  such  consequences  "  (p.  786).  The  Lord  Cluui- 
oellor  who  decided  against  the  marriage  in  Reff.  v. 
MiUis  yet  appears  to  have  considered  marriage  by  a 
sham  clergyman  valid  (p.  860) ;  and  Lord  C*ottenham, 
who  also  held  the  marriage  in  Reg.  v.  Mill  is  void,  said : 
'*  It  was  urged  that  marriages  were  good  when  tbe 
person  officiating  was  not  in  orders,  though  pretend- 
ing and  believed  to  be  so.  This  I  apprehend  depattda 
up<ni  a  very  different  principle.  The  court  In  sucb  a 
case  would  not,  I  conceive,  permit  the  title  to  orders 
to  be  inquired  into  **  (p.  906).  It  will  be  seen  then  tbat 
the  above  case  of  Reg.  v.  MiUis  does  not  cover  the  ease 
of  the  sham  clergyman,  but  rather  expressly  exclude* 
it  from  its  scope.  And  it  Is  not  in  the  least  likely 
that  the  principle  of  Reg.  v.  MiUis  will  be  extended. 
The  Supreme  Court  of  Bombay  refused  to  follow  it  in 
1849:  AfacLean  v.  Christally  7  Notes  of  Cases  A  pp., 
p.  17.  It  should  be  remembered  that  by  the  ancient 
canon  law,  which  is  the  foundation  of  our  Engliah 
marriage  law  {Proctor  v.  Proctor,  2  Hag.  Consist.  900). 
the  presence  of  a  priest  was  not  essential  to  a  valid 
marriage,  which  was  indeed  considered  to  be  a  sacra- 
ment without  such  intervention;  and  the  principle 
laid  down  in  Reg.  v.  Millis  is  contrary  to  many  higb 
authorities  and  possibly  founded  on  an  erroneous 
view  of  English  history.  Of  course  marriage  by  a  pre- 
tended clergyman  Is  not  invalidated  by  4  Geo.  4,  cb. 
76,  S  22,  as  that  only  affects  cases  where  the  parties 
have  '*  knowingly  and  wilfully  '*  married  contrary  to 
the  statute. — Londoti  Law  Times. 

A  county  justice  of  the  peace  in  Southern  Illinois 
has  lately  rendered  a  legal  decision  which  is  worthy  of 
the  days  of  Salem  witches.  It  appears  that  a  wealthy 
farmer  has  chanced  to  say  to  an  acquaintance  that  he 
wished  he  owned  a  fine  well  belonging  to  another 
farmer  in  the  vicinity.  **  I  am  a  water-wizard,**  said 
the  man  to  whom  the  wish  was  expressed.  **  Give  me 
110,**  he  continued,  **  and  I  will  lead  the  stream  of 
water  from  your  neighbor*s  well  Into  yours.**  The 
farmer  agreeing  to  pay  that  sum,  the  self-styled  water- 
wizard  went  to  work.  With  a  forked  twig  cut  from 
a  peach  tree,  held  In  his  hand  after  the  most  approved 
manner  of  rural  magicians,  he  walked  back  and  forth 
from  one  well  to  the  other  for  several  times,  dug  a 
few  shovelfuls  of  earth  from  his  employer's  well,  and 
then  declared  his  task  accomplished.  He  received  the 
promised  fee  and  went  his  way.  The  well  from  that 
time  on  contained  more  water  than  it  had  ever  done 
before,  probably  because  tbe  wizard*s  shovel  had  im- 
proved it.  The  owner  of  the  other  well  however,  get- 
ting wind  of  the  matter,  and  choosing  to  believe  that 
his  well  bad  been  ruined,  brought  suit  against  his  covet- 
ous neighbor.  Tbe  evidence  in  the  case  was  solemnly 
heard  by  the  nearest  petty  magistrate  who,  without 
hesitation,  awarded  substantial  damages  to  the  plain- 
tiff.—-4  me  Wco. 
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OXTRRENT  TOPICS. 

WE  had  believed,  until  we  opened  the  current 
number  of  the  American  Law  Seviewy  that 
Mr.  Courtland  Parker,  of  New  Jersey,  was  the 
unique  optimist  who  possessed  copyright  and  pat- 
ent in  the  notion  that  the  common  law  is  reasona- 
bly certain,  and  that  the  system  is  not  susceptible 
of  improvement.  But  either  he  assigned  an  inter- 
est or  else  he  was  an  original  joint-owner  with 
Judge  Gooley,  who  publishes  in  the  Hevieto  his  ad- 
dress to  the  Georgia  Bar  Association,  on  **The 
Uncertainty  of  the  Law,''  in  which  he  demonstrates 
to  his  own  satisfaction  the  proposition  that  the  law 
is  not  uncertain.  It  is  rather  amusing  that  the 
learned  judge  should  have  selected  this  topic  for 
the  particular  meridian  of  Georgia,  where  the  peo- 
ple, a  quarter  of  a  century  ago,  found  the  common 
law  so  uncertain  that  they  codified  it,  and  have 
been  living  under  a  code  ever  since.  Whether  this 
was  fbrgetfulness  or  reproach  on  the  part  of  the 
writer  we  do  not  know.  The  key-note  of  the  dis- 
course is  this :  the  law  imut  be  certain,  for  other- 
wise we  could  not  have  got  along  so  well  as  we 
have  done ;  and  who  dares  deuy  that  we  have  got 
along  well?  The  judge  thinks  the  law  is  by  far  the 
most  certain  thing  in  the  world  —  more  certain 
**  than  auy  thing  else,  even  in  physical  nature,  or 
in  the  realm  of  mind  or  morals;"  more  certain 
than  the  winds,  because  there  is  sometimes  a 
cyclone;  more  certain  than  the  seasons,  because 
they  vary  in  degrees  of  heat  and  cold ;  more  certain 
than  science  or  theology.  He  takes  up  several 
familiar  branches  of  law  and  pronounces  them  cer- 
tain. The  Federal  law  is  certain,  he  thinks,  al- 
though he  forgets  the  decisions  on  the  greenback 
question,  and  he  does  make  an  exception  of  the 
Dartmouth  College  case.  As  to  the  family  rela- 
tions, he  asks,  '^has  any  one  been  in  doubt  as  to 
how  under  the  law  he  might  form  the  relation  of 
marriage?" — evidently  overlooking  the  fact,  evi- 
denced by  an  extract  in  the  last  number  of  this 
journal,  that  the  law  lords  of  England  stood  equally 
divided  on  the  question  whether  a  marriage  cele- 
brated by  a  sham  priest  was  valid,  and  the  fact 
that  on  the  question  of  the  validity  of  a  marriage 
per  verba  de  fttturo  with  consummation,  the  House 
of  Lords  and  the  United  States  Supreme  Court 
stood  equally  divided  in  opinion.  He  pronounces 
the  law  certain  in  respect  to  the  estates  of  de- 
ceased persons.  This  at  a  time  when  the  books 
are  full  of  conflicting  decisions  about  charitable 
trusts  I  He  has  the  same  opinion  about  commercial 
and  stock  transactions,  and  real  estate  holding  and 
traiisfers.  And  he  sums  up  as  follows:  '''With 
customs  we  do  well,'  says  the  proverb,  'but  stat- 
Voj.  37  — No.  26. 


utes  may  undo  us ; '  and  our  laws  we  do  not  forget 
are  still  for  the  most  part  customary.  The  power 
to  legislate,  the  people  of  America  have  discovered, 
unless  carefully  restrained  and  limited,  is  quite 
likely  to  prove  a  *  power  to  frame  mischief  by  a 
law ; '  and  by  their  Constitutions  they  give  special 
and  careful  attention  to  the  necessary  restraints. 
There  is  no  legislative  omnipotence  in  America,  nor 
ever  likely  to  be."  We  might  find  a  succinct  and 
conclusive  answer  to  all  this  assertion  by  shaking 
in  the  learned  judge's  face  the  volumes  of  over- 
ruled cases,  the  recent  work  entitled  **  The  Confiict 
of  Judicial  Decision,"  or  even  some  of  his  own  ex- 
cellent treatises  which  have  done  much  to  show 
forth  the  uncertainty  of  the  law.  But  few  men  will 
be  found  so  bold  or  so  hopeful  as  this  eminent 
writer.  Most  men  admit  that  the  law  is  uncertain, 
and  argue  that  in*  the  nature  of  things  it  must  be 
and  must  continue  so.  We  admit  that  it  is;  we  be- 
lieve that  it  need  not  continue  so.  The  law  is  so 
uncertain,  contradictory,  obscure  and  fiuctuatlng, 
that  from  the  rising  of  the  citizen  in  the  morning 
till  his  lying  down  at  night,  although  he  is  amena- 
ble to  law  and  held  to  know  it,  there  is  not  a  sin- 
gle transaction  of  life  in  regard  to  which  he  can  be 
sure  of  the  law.  He  cannot  indorse  a  note,  or  hire 
a  house,  or  insure  his  house  or  his  Ufe,  or  engage  a 
servant,  or  buy  a  farm,  or  take  a  journey  by  any 
hired  conveyance,  or  speak  of  the  conduct  of  his 
neighbor  or  a  public  man,  or  send  a  telegram,  or 
ship  goods,  or  deposit  a  note  for  collection,  or  fall 
on  an  icy  sidewalk,  or  keep  a  dog,  or  fail  in  busi- 
ness, or  make  his  will,  or  do  any  thing  else,  with 
any  reasonable  assurance  as  to  what  the  law  is  at 
the  time  or  may  be  when  the  act  is  called  in  ques- 
tion. And  this  fact  is  what  gives  employment  to 
seventy  thousand  lawyers,  and  causes  the  publica- 
tion of  one  hundred  volumes  of  judicial  reports  in 
this  country  every  year,  to  say  nothing  of  a  cloud 
of  text-books.  There  were  doubtless  wise  men  in 
Noah's  time  who  insisted  that  the  down-pour  was 
only  a  shower,  but  they  were  no  more  seriously 
mistaken  than  the  wise  men  who  insist  that  the 
law  is  not  uncertain. 


The  Bemmo  has  another  notable  article,  which 
chimes  better  with  our  own  opinions — *' Contin- 
gent and  Exorbitant  Fees,"  by  Professor  P.  Bliss, 
an  experienced  lawyer  and  a  well  known  and  es- 
teemed teacher  and  writer  on  law.  Mr.  Evarts,  it 
is  said,  being  asked  what  a  contingent  fee  is,  re- 
plied: "If  I  don't  win  your  suit  I  don't  get  any 
thing;  if  I  do,  you  don't."  Or  "heads  I  win,  tails 
you  lose."  Tliat  is  "about  the  size  of  it."  Mr. 
Bliss  devotes  twelve  pages  to  a  temperate  and  dis- 
interested consideration  of  this  topic,  arriving  at 
the  conclusion  that  while  there  may  be,  under  our 
laws,  some  excuse  for  a  deviation  in  an  occasional 
and  exceptional  case,  the  practice  and  habit  of  ad- 
vocating causes  on  shares  is  unjust  and  deleterious. 
He  states  and  enlarges  on  the  following  reasons: 
First,  it  encourages  litigation.    Second,  it  changes 
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the  relation  of  counsel  to  the  cause.  Third,  it  de- 
grades the  profession.  Fourth,  it  gives  undue 
prominence  to  the  idea  of  money-making,  and 
diverts  attention  fcom  professional  learning.  Fifth, 
it  is  inconsistent  with  the  fiduciary  relation  of  at- 
torney and  client.  Sixth,  it  results  in  exorbitant 
and  inequitable  charges.  We  have  been  a  good 
deal  abused  and  laughed  at  by  the  profession  for 
holding  and  urging  these  views  in  times  past,  and 
we  recommend  to  those  who  do  not  assent  to  them 
to  read  Mr.  Bliss'  calm  treatment  of  the  subject  — 
say  in  vacation,  when  there  is  no  money  to  be  made 
or  lost — and  see  how  the  contingent  fee  business 
strikes  somebody  else.  There  is,  as  Mr.  Bliss  points 
out,  and  as  we  long  ago  pointed  out,  a  very  simple 
and  practicable  remedy  for  the  alleged  necessity 
for  the  practice  in  question:  give  the  attorney  a 
lien  for  counsel  fees.  If  this  is  not  done  it  is  only 
because  lawyers  do  not  want  it,  and  if  they  do  not 
want  it,  that  is  only  because  they  are  not  satisfied 
with  reasonable  counsel  fees.  One  paragraph  of 
Mr.  Bliss'  paper  we  especially  commend:  "But 
after  all,  what  if  we  always  remain  poor?  It  may 
be  an  evil,  but  it  is  far  from  being  the  greatest  one. 
It  may  be,  it  often  is,  a  blessing."  It  is  a  note- 
worthy fact  that  the  greatest  lawyers  in  the  history 
of  our  country,  as  well  as  the  most  useful  and  pur- 
est men  in  all  history,  have  died  poor.  "  The  love 
of  money  is  the  root  of  all  evil,"  and  yet  our  pro- 
fessional brethren  persist  in  digging  hard  for  that 
root.  

The  R&vtew  also  gives  an  interesting  collection  of 
letters  from  eminent  English  jurists,  written  in  an- 
swer to  an  inquiry  about  the  working  of  the  jury 
system.  All  the  persons  addressed  speak  with  un- 
abated respect  of  the  jury  in  criminal  cases.  Lord 
Herschell  approves  the  jury  for  questions  of  tort, 
commercial  usage,  etc.,  but  not  for  questions  of 
mixed  law  and  fact.  Sir  James  Hannen  speaks 
warmly  in  favor  of  the  jury  —  his  "  confidence 
in  juries  in  increased  rather  than  diminished," 
and  praises  their  impersonality.  Sir  Charles  Ed- 
ward Pollock  thinks  that  for  simple  issues  or  ques- 
tions of  mercantile  usage,  "a  jury  is  our  best  and 
usual  tribunal,  and  is  so  considered  by  all."  Lord 
Coleridge  says:  "Long  experience  and  much  reflec- 
tion have  led  me  to  give  up  the  opinion  in  favor  of 
it  which  I  formerly  entertained,  and  to  adopt 
strongly  an  opinion  adverse  to  it  in  civil  cases." 
If  he  had  a  question  of  charactor  or  property,  he 
"would  far  rather  run  his  chance  of  getting  a  bad 
judge  to  try  it  than  a  good  jury."  Very  likely, 
being  a  judge  himself.  Lord  Justice  Lindley  and 
Sir  James  Charles  Matthews  are  reported  as  orally 
expressing  themselves  in  favor  of  the  twelve. 


The  Rettiew  also  has  an  article  of  several  pages 
examining  the  subject  of  a  party's  right  to  impeach 
his  own  witness,  founded  on  and  approving  the  de- 
cision of  our  Court  of  Appeals  in  Beeker  v.  Koeh, 
104  N.  Y.  894,  in  which  the  opinion  was  written  by 


Judge  Peckham.  The  Review  s&js:  "Prior  to  his 
election  it  was  said  that  the  talents  of  Judge  Peck- 
ham  showed  in  advocacy  rather  than  in  the  line  of 
legal  scholarship.  His  decision  in  this  case  abows 
that  it  is  often  desirable  to  bring  to  the  decision  of 
question  of  procedure  the  experience  of  lawyers 
who  have  done  their  strongest  work  in  the  courts 
of  nin  primy  The  Beview  pronounces  the  opinion 
of  Judge  Peckham  "  a  valuable  contribution  to  the 
law  upon  this  subject." 


The  Review  stands  us  well  in  hand  for  subjects  of 
comment  this  week,  and  we  conclude  our  comment 
by  drawing  attention  to  the  suggestion  of  a  corre- 
spondent, that  the  evils  of  codification  might  "be 
avoided  by  withholding  from  its  provisions  the  au- 
thority of  an  absolute  command,  and  by  giving 
them  the  authority  of  a  judicial  decision  I "  That 
is  to  say,  a  statute  which  the  judges  might  regard 
or  disregard  at  pleasure  i 


NOTES  OF  CA8S3. 

A  NOVEL  question  was  decided  in  Baker  ▼.  Ohio 
Farmers^  Ins.  Co.j  Midiigan  Supreme  Court, 
May  15,  1888,  holding  that  where  the  agent  of  an 
insurance  company  fills  out  and  signs  an  application 
in  which  the  property  is  declared  to  be  unincum- 
bered, although  the  assured  in  her  oral  application 
disclosed  a  mortgage  thereon,  the  company  is  lia- 
ble, notwithstanding  the  provisions  of  the  policy 
exempting  it  from  liability  in  case  of  misrepresen- 
tation by  agents.  The  court  said:  "In  the  case 
under  consideration  the  assured  had  in  no  manner  au- 
thorized or  permitted  the  agent  to  act  for  her,  and 
his  act,  as  before  shown,  was  the  act  of  the  company, 
in  which  she  had  no  part  or  knowledge.  Nor  was  she 
bound  in  any  way  to  know  it,  or  to  make  inquiry 
in  regard  to  it.  We  are  not  referred  to  any  case 
wherein  the  policy  of  insurance  contained  the  pre- 
cise clause  relied  upon  in  tlie  present  case,  to- wit, 
that  the  '  company  shall  not  be  bound  by  any  act 
or  statement  made  to  or  by  the  agent  or  other  per- 
son, which  is  not  contained  in  the  written  ap{dicsr 
tion  or  indorsed  on  the  policy.'  The  counsel  ad- 
mits that  this  language  is  comparatively  new  in  the 
insurance  policies,  but  claims  that  his  view  of  the 
case,  and  the  effect  of  this  clause,  is  sustained  bj 
the  following  authorities:  Insurance  Co.  v.  Lems^  ^ 
Mich.  41;  Mclntyre  v.  Insurance  Go,^  53  id*  188; 
CUcvow  V.  Inswrcmce  Oo.,  82  N.  W.  Rep.  6<M);  Caimr 
V.  Insurance  Co,,  B8  N.  J.  Law,  487;  Moore  ▼.  /a- 
si^cmce  Go.  (Iowa),  34  N.  W.  Rep.  188;  Okaae  ▼. 
Insurance  Oo.^  20  N.  Y.  55;  Bnos  v.  Insurance  Oa.^ 
67  Oal.  621;  Imurance  Co,  v.  Fletcher,  117  U.  a 
519.  In  20  N.  T.,  supra,  the  application  was 
signed  by  the  assured,  and  it  contained  a  clause  ex- 
pressly stating  that  the  company  should  not  be 
bound  by  any  act  done  or  statement  made  to  or  by 
any  agent  or  other  person,  which  was  not  contained 
in  such  application.  As  the  assured^gned  this  ap- 
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pHcation,  he  was  presumed  to  know  the  contents  of 
it.  He  was  therefore  not  permitted  to  show  the 
knowledge  of  the  agent,  who  examined  the  prem- 
ises and  wrote  up  the  application,  that  it  was  not 
correct  in  its  statements.  20  N.  Y.  55,  66.  In  Enos 
V.  Insurance  Co.,  mpra^  the  policy  contained  a  pro- 
vision '  that  this  company  shall  not  be  bound  by 
any  act  or  statement  which  is  not  contained  in  the 
written  application  or  indorsed  upon  the  policy.' 
It  was  held  that  the  local  agent  could  not  waive 
any  of  the  provisions  of  the  policy.  It  does  not 
appear  from  the  report  of  the  case  what  particular 
thing  or  point  in  the  policy  was  undertaken  to  be 
waived,  or  in  what  manner,  except  that  such  waiver, 
whatever  it  may  have  been,  was  not  written  upon 
the  application  or  the  policy.  67  Cal.  622,  623. 
Moore  v.  Imurance  Go,^  supra,  does  not  touch  the 
point  involved  here,  as  will  be  seen  by  an  examina- 
tion of  the  case.  The  case  of  Oatovr  v.  Insurance 
Co,,  38  N.  J.  Law,  487,  was  one  where  the  policy 
contained  the  following  clause :  '  Agents  are  not 
authorized  to  make  contracts  for  the  company,  nor 
to  write  upon  the  policy  except  his  signature,  when 
necessary,  to  the  first  receipt  of  premium,  nor  to 
waive  forfeiture  of  the  same.'  A  premium  was  not 
paid  in  time,  the  result  of  which  was  to  forfeit  the 
policy,  unless  the  plaintiff  proved  that  the  company 
had  legally  waived  the  payment  as  it  became  due. 
The  plaintiflE  showed  no  waiver  except  that  the  lo- 
cal agent  had  orally  consented  that  the  plaintiff 
could  pay  it  afterward,  *•  when  he  had  it.'  The 
policy  was  upon  the  life  of  plaintiff's  wife.  Held 
that  the  agent  could  not  waive  the  payment  in  the 
face  of  this  provision  in  the  policy.  In  Insurance 
Co,  V.  Fletcher,  supra,  the  assured  signed  the  ap- 
plication, but  it  was  claimed  that  he  did  not  know 
it  was  to  be  a  part  of  his  policy  —  that  one  agent 
read  the  questions  over,  which  he  answered  truth- 
fully, while  another  agent  pretended  to  write  down 
his  answers ;  that  ha  had  no  reason  to  suppose  that 
such  answers  were  taken  down  differently  from 
those  given ;  that  he  was  asked  to  sign  the  paper 
to  identify  him  as  the  party  for  whose  benefit  the 
policy  was  to  be  issued,  and  that  he  signed  it  with- 
out reading  it,  and  did  not  read  his  policy  when  he 
received  it,  nor  at  any  time.  The  answers  so  writ- 
ten were  false,  aod  not  as  the  assured  gave  them. 
The  application  contained  an  agreement  that  if 
any  of  the  answers  were  false  the  policy  to  be 
issued  upon  them  was  void.  The  court  held  it 
was  '  his  duty  to  read  the  application  he  signed. 
He  knew  that  upon  it  the  policy  would  be  issued,  if 
issued  at  all.  *  *  *  If  he  had  read  even  the 
printed  lines  of  bis  application  he  would  have 
seen  that  it  stipulated  that  the  rights  of  the  com- 
pany could  in  no  respect  be  affected  by  his  verbal 
statements,  or  by  those  of  its  agents,  unless  the 
same  were  reduced  to  writing  and  forwarded  with 
his  application  to  the  home  ofilce.  The  company, 
like  any  other  principal,  could  limit  the  authority 
of  its  agents,  and  thus  bind  all  parties  dealing  with 
them  with  knowledge  of  the  limitation.  It  must 
be  presumed  that  he  read  the  application,  and  was 


cognizant  of  the  limitations  therein  expressed.' 
Insurance  Co  v.  Fletcher,  117  U.  S.  629.  It  will  be 
seen  that  the  principles  laid  down  in  these  cases  do 
not  reach  or  govern  the  case  at  bar.  Insurance  Co, 
V.  X«M8,  80  Mich.  41,  distinguished.  *  ♦  ♦  The 
fraud  of  the  agent  was  not  her  fraud,  nor  was  she 
in  any  respect  negligent.  The  company  was  negli- 
gent, and  must  suffer,  rather  than  Mrs.  Baker,  for 
taking  and  acting  upon  an  application  wholly,  sig- 
nature and  all,  in  the  handwriting  of  an  agent, 
whom  it  declined  in  the  express  provisions  of  its 
policies  to  trust."       

A  nearly  novel  question  was  decided  in  People 
V.  Oould,  Michigan  Supreme  Court,  May  11,  1888, 
holding  that  no  conviction  can  be  had  under  How. 
Stat.  Mich.,  §  9288,  relating  to  the  offense  of  seduc- 
ing and  debauching  an  immarried  woman,  after  the 
persons  concerned  have  intermarried,  though  the 
man  abandons  his  wife  immediately  after  the  cere- 
mony and  never  cohabits  with  her.  Sherwood, 
0.  J.,  concurred  in  the  result,  on  the  ground  that 
the  woman  had  not  repudiated  the  marriage  as 
fraudulent  Long,  J.,  said:  **The  court  volunta- 
rily charged  the  jury,  among  other  matters,  as  fol- 
lows :  *  On  this  subject  of  marriage  I  charge  you 
that  if  the  marriage  (and  there  is  no  dispute  about 
that)  took  place,  with  the  intention  on  respondent's 
part  at  that  time  to  perform  in  good  faith  all  the 
duties  which  the  relation  of  marriage  imposed,  and 
which  naturally  grew  out  of  such  relation,  then  the 
complaint  would  not  be  warranted ;  but  if  the  mar- 
riage was  resorted  to  as  a  piece  of  legal  trickery  to 
stop  the  voice  of  the  girl,  Kate,  and  prevent  her 
from  being  a  witness,  with  the  intention,  fixed  and 
determined  on  his  mind  at  that  time,  not  to  live 
with  her,  nor  to  assume  any  of  the  duties  and  obli- 
gations of  the  marriage  relation,  and  with  the  in- 
tention to  abandon  this  girl,  then  the  offense  would 
be  one  against  public  decency  and  order,  and 
would  not  be  condoned  by  such  marriage,  and 
would  be  subject  to  prosecution.'  We  do  not  agree 
with  the  learned  circuit  judge  in  what  he  states  the 
law  to  be,  or  in  the  reasons  which  he  gives  for  so 
holding.  Under  this  charge  the  jury  were  told  that 
the  guilt  or  innocence  of  the  respondent  must  be 
made  to  depend  not  upon  the  facts  which  go  to 
make  up  the  offense  charged  —  the  seducing  and 
debauching,  and  as  in  this  case,  the  surrender  by 
Kate  Morrow  of  her  person  to  the  respondent  in  re- 
liance upon  his  promise  of  marriage  —  but  upon  the 
good  faith  or  want  of  good  faith  of  the  respondent 
in  entering  into  the  marriage  relation  with  her  after 
the  offense  with  which  he  was  charged  was  com- 
mitted. It  would  not  be  claimed  that  had  the  re- 
spondent married  this  girl  at  any  time  previous  to 
the  complaint  being  made  against  him,  public  pol- 
icy or  public  decency  would  have  required  his 
prosecution.  But  on  the  other  hand,  it  will  be 
conceded  that  public  morals  and  public  decency 
would  be  much  better  subserved  by  the  marriage  of 
the  parties  in  this  class  of  cases,  as  well  as  in  bas- 
tardy prooeedings  under  the  statute,  and  thus  make 
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legitimate  the  children  begotten  by  such  illicit  in- 
tercooTse,  and  save,  in  part  at  least,  the  shame  and 
disgrace  of  the  injured  female.  The  statute  in 
other  sections  provides  some  punishment  for  the 
defense  of  deserting  and  abandoning  the  female  af- 
ter such  marriage.  The  gravamen  of  the  offense 
under  the  statute  under  which  respondent  was  con- 
victed is  not  the  mere  fact  of  intercourse.  Two 
elements  enter  into  it,  and  both  must  concur  and 
exist  at  the  same  time,  seduction  and  debauchery ; 
and  if  there  is  no  such  concurrence  the  offense 
would  not  be  complete.  Debauchery  and  carnal  in- 
tercourse without  seduction  is  no  offense  under 
this  statute.  The  offense  which  this  statute  is 
aimed  at  is  the  seduction  and  debauchery  accom- 
plished by  the  promises  and  blandishments  the 
man  brings  to  his  aid  in  effecting  the  ruin  and  dis- 
grace of  the  female ;  and  where  the  seduction  and 
debauchery  is  accomplished  by  promises  of  mar- 
riage, upon  which  the  female  relies,  and  thus  sur- 
renders her  person,  and  gives  to  the  man  the  bright- 
est jewel  in  the  crown  of  her  womanhood.  It  is 
the  broken  promise  which  the  law  will  regard  as 
the  gr<M>am6n  of  the  offense.  It  must  therefore  be 
held  that  where  seduction  and  debauchery  is  ac- 
complished under  promise  of  marriage,  and  the 
promise  has  been  kept  and  performed,  no  prosecu- 
tion can  be  allowed  or  conviction  had  after  such 
marriage;  and  the  question  of  the  good  faith  or 
want  of  good  faith  upon  the  part  of  the  man  in  en- 
tering into  such  marriage  cannot  enter  into  the 
question  of  his  guilt  or  innocence.  The  promise 
has  been  kept  and  performed,  and  it  would  be 
against  public  policy  and  public  decency  to  permit 
prosecutions  to  be  carried  forward  in  the  courts  of 
justice  thereafter.  This  question  came  before  the 
courts  of  Pennsylvania  in  CommoniMolth  v.  Eichar^ 
5  Penn.  Law  J.  826.  In  that  case  Knox,  P.  J.,  de- 
livering the  opinion  of  the  court,  says:  'Can  he 
now  be  convicted  and  punished  for  her  seduction 
before  marriage?  It  is  not  the  carnal  connection, 
even  when  induced  by  the  solicitation  of  the  man, 
that  is  the  object  of  this  statutory  penalty,  but  it  is 
the  seduction  under  promise  of  marriage,  which  is 
an  offense  of  so  grievous  a  nature  as  to  require  this 
exemplary  punishment.  What  promise?  One  that 
is  kept  and  performed?  Clearly  not,  but  a  false 
promise,  broken  and  violated  after  performing  its 
fiendish  purpose.  The  evil  which  led  to  the  enact- 
ment was  not  that  females  were  seduced,  and  then 
made  the  wives  of  the  seducers,  but  that  after  the 
ends  of  the  seducer  were  accomplished  his  victim 
was  abandoned  to  her  disgrace.  An  objection  to 
this  construction  is  that  it  places  within  the  power 
of  the  seducer  a  means  of  escaping  the  penalty.  So 
be  it.  This  is  far  better  than  by  a  contrary  con- 
struction to  remove  the  inducement  to  a  faithful 
adherence  to  the  promise  which  obrained  the  con- 
sent.' See  also  2  Archb.  Crim.  PI.  &  Pr.  1825,  tit. 
'Seduction.'  Prosecutions  under  similar  statutes 
in  New  York  are  prohibited  by  statute  after  the 
marriage  of  the  parties.  8  Rev.  Stat.  N.  Y.  (5th 
ed.)  942.     We  think  this  better  reasoning  than  that 


of  the  learned  circuit  judge  before  whom  this  case 
was  tried." 


CRIMINAL  LAW  —  MURDER  —  IDENTIFI CA 
TION  OF  DECEASED, 

inCW  YORK  COURT  OF  APPEALS,  APBIL 10. 1888. 

PxOPIiB  V.  Paijiir. 
Under  the  Penal  Code  of  New  York,  1 181,  prohibitiog  a  coa- 
Tiction  ' '  unleBS  the  death  of  the  person  alleged  to  have 
been  killed,  and  the  fact  of  the  killing  by  (he  defendant 
at  alleged,  are  each  established  as  independent  facts; 
the  former  bj  direct  proof,  and  the  latter  beyond  a 
reasonable  doubt/*— the  accused  may  be  convicted  of 
murder  without  direct  proof  of  the  Identity  of  his  Tictim. 

APPEiAL  from  Goneral  Term,  Supreme  Court,  Third 
Department. 
Indictment  of  Frank  Palmer  for  the  murder  of  Peter 
Bernard,  In  Clinton  county,  in  1885,  followed  by  con- 
viction.   The  General  Term  reversed  the  judgment 
and  ordered  a  new  trial,  and  the  people  appealed. 

R,  Corhin^  for  appellant. 

Lucien  L,  Shedden  and  John  B.  RUey,  for  respond- 
ent. 

Finch,  J.  The  prisoner  was  convicted  of  murder 
in  the  second  decree,  and  that  couTiotlon  reversed  by 
the  General  Term  because  there  was  no  direct  evi- 
dence which  identified  the  body  found  as  that  of  the 
person  alleged  to  have  been  murdered.  From  that  de- 
cision the  people  appeal.  The  question  is  a  very  grave 
one,  not  merely  to  the  prisoner,  whose  liberty  may 
depend  upon  the  issue,  but  to  the  people  and  the  ad- 
ministration of  public  justice;  for  if  the  law  t>e  as  the 
Gleneral  Term  have  declared  it,  a  murderer  may 
always  escape  if  only  he  shall  so  mutilate  the  body  of 
his  victim  as  to  make  identification  by  direct  evidence 
impossible,  or  shall  so  effectually  conceal  It  that  dis- 
covery is  delayed  until  decomposition  has  taken  away 
the  possibility  of  personal  recognition ;  and  it  will  fol- 
low that  the  tenderness  of  the  Penal  Code  has  opened 
a  door  of  esoa|;>e  to  that  brutal  courage  which  oan 
mangle  and  burn  the  lifeless  body  and  has  put  a  pre- 
mium upon  and  offered  a  reward  for  that  species  of 
atrocity.  This  result  is  said  to  have  been  accom- 
plished by  section  181,  which  prohibits  a  conviction 
<*  unless  the  death  of  the  person  alleged  to  have  been 
killed,  and  the  fact  of  the  killing  by  the  defendant  as 
alleged,  are  each  established  as  independent  facu;  the 
former  by  direct  proof  and  the  latter  beyond  a  reason- 
able doubt.**  In  the  first  clause  of  this  provision  the 
endeavor  to  state  and  describe  one  fact  has  involved 
the  statement  of  another,  changing  a  simple  into  a 
compound  fact  and  making  it  possible  to  apply  the  re- 
quirement of  direct  proof  to  the  two  facts  of  death 
and  of  identity  rather  than  to  the  one  fact  of  the 
death  alone.  That  some  one  Is  dead  is  directly  proved 
whenever  a  dead  t>ody  is  found.  Its  identity  as  that 
of  the  person  alleged  to  have  been  killed  is  a  further 
fact  to  be  next  established  in  the  process  of  investiga- 
tion. If  it  be  the  meaning  of  the  Penal  Code  that 
both  of  these  faou,  Identity  as  well  as  death,  are  to  be 
proved  by  direct  evidence,  it  establishes  a  new  rule, 
which  never  before  prevailed,  and  of  which  no  previ- 
ous trace  can  anywhere  be  found.  It  has  always  been 
the  rule,  since  the  time  of  Lord  Hale,  that  the  corpus 
delicti  should  be  proved  by  direct  or  at  least  by  cer- 
tain and  unequlvooal  evidence.  But  it  never  was  the 
doctrine  of  the  common  law  that  when  the  oorpu$ 
delicti  had  been  duly  established,  th«^  further  proof  of 
the  identity  of  the  deceased  person  sbquld  be  of  the 
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same  direct  quality  and  eharaoter.  And  this  beoomM 
qaite  evident  from  a  consideration  of  the  history  and 
philosophy  of  the  rule.  By  the  corpus  delicti— the  body 
or  sabstaiioe  of  the  offense — has  always  been  meant 
the  existence  of  a  criminal  fact.  Unless  such  a  fact 
exists,  there  Is  nothiuK  to  investigate.  Until  it  is 
proved,  inquiry  has  no  point  upon  which  it  can  cou- 
centrate.  Indeed  there  is  nothing  to  inquire  about. 
Bat  when  a  criminal  fact  Is  discovered,  its  existence, 
for  the  purpose  of  a  judicial  investigation,  must  be  es- 
tablished fully,  completely,  by  the  most  clear  and  de- 
cisive evidence;  for  otherwise  the  after-reasoning 
founded  upon  It  and  drawing  its  force  from  it,  will  be 
dangerous,  fallacious  and  unreliable.  As  the  weak- 
ness of  the  foundation  is  more  and  more  intensified 
while  the  superstructure  ascends  and  the  weight 
fi^ows,  so  the  circumstantial  evidence  built  upon  a 
criminal  fact,  not  certain  to  have  existed,  becomes  It- 
self weak  and  Indecisive,  and  more  and  more  so  as  the 
Buspiolons  expand  and  extend.  If  somebody  has  been 
murdered,  a  motive  for  a  murder  becomes  a  signifi- 
cant fact,  rendered  more  so  when  identification  shows 
It  a  motive  for  the  particular  murder.  But  if  the 
death  is  doubtful,  the  probative  force  of  a  motive 
dwindles  to  mere  suspicion.  In  the  case  of  Ruloff  v. 
People,  18  N.  Y.  179,  the  doctrine  was  both  Illustrated 
and  applied.  The  death  of  the  prisoner's  infant  child 
was  not  proved,  but  in  Its  place  was  put  the  equivocal 
fact  of  a  sudden  and  unexplained  disappearance.  The 
evidence  might  all  be  true,  and  yet  the  child  be  living 
aud  not  dead ;  and  If  living,  every  circumstance  relied 
upon  became  at  once  fallacious  and  deceptive.  Such 
circumstances  gain  their  probative  force  only  upon 
condition  that  there  is  a  criminal  fact  which  they 
serre  to  explain.  But  the  corpus  delicti— the  existence 
of  a  criminal  fact— may  be  completely  established,  and 
the  need  of  direct  proof  satisfied  before  the  question 
of  identity  is  reached.  There  may  l>e  direct  proof  of 
a  murder,  though  no  one  knows  the  person  of  the  vic- 
tim. A  dead  body  is  found  with  the  skull  mashed  in 
upon  the  brain,  under  circumstances  which  exclude 
any  inference  of  accident  or  suicide.  There  we  have 
direct  evidence  of  the  death,  and  cogent  aud  irresisti- 
ble proof  of  the  violence;  the  latter  the  cause  and  the 
former  the  effect ;  both  obvious  and  certain  aud  es- 
tablishing the  existence  of  a  criminal  fact  demanding 
an  investigation.  These  facts  proved,  the  corpus 
delicti  is  established,  although  nobody  as  yet  knows, 
and  nobody  may  ever  know,  the  name  or  personal 
identity  of  the  victim.  Beyond  the  death  and  the 
violence  remain  the  two  inquiries  to  which  the  ascer- 
tained criminal  fact  gives  rise :  who  is  the  slain  and 
who  the  slayer?  the  identity. of  the  one  and  the 
agency  of  the  other.  These  may  be  established  by 
circumstantial  evidence  which  convinces  the  con- 
science of  the  jury,  and  because  a  basis  has  been  fur- 
nished upon  which  Inferences  may  stand  aud  pre- 
sumptions have  strength.  That  I  have  correctly 
stated  what  Is  meant  by  the  corpus  delicti  requiring 
direct  proof,  and  that  it  never  did  include  the  iden- 
tity of  the  victim,  but  left  that  open  to  indirect  or  cir- 
cumstantial evidence,  is  shown  by  an  unbroken  and 
unvarying  concurrence  of  authority. 

Lord  Btowell  said  in  Evans  v.  Evans,  2  Hagg.  Ecc. 
86 :  **  If  you  have  a  criminal  fact  ascertained,  yon  may 
then  take  presumptive  proof  to  show  who  did  it,  to 
fix  the  criminal,  having  been  an  actual  corpus  delicti." 
In  Rex  V.  Clewes,  4  Car.  &  P.  221,  the  alleged  murder 
was  in  1806,  and  in  1829  bones  were  found  buried  un- 
der a  bam  which  the  prisoner  had  occupied.  The 
question  submitted  to  the  jury  was  whether  these 
bones  were  the  remains  of  Hemming^,  the  person 
alleged  to  have  been  murdered.  It  was  sought  to 
identify  the  bones  by  a  carpenter's  rule  and  the  rem- 
nant of  a  pair  of  shoes  found  near,  and  also  by  some- 


thing remarkable  about  the  teeth.  No  question  of 
the  competency  of  any  of  the  evidence  was  at  all  sug- 
gested, but  its  BuflBciency  was  criticised,  and  finally 
left  to  the  determination  of  the  jury,  which  rendered 
a  verdict  of  acquittal.  In  WUls  CIrc.  Ev.,  p.  218,  it  is 
said  that  direct  and  positive  proof  of  the  identity  of 
the  deceased  is  not  required ;  and  the  case  of  Rex  v. 
Cook  is  cited,  in  which  It  appeared  that  a  human  body 
had  been  burned,  but  enough  remained  nnconsumed 
to  show  that  it  was  the  body  of  a  male  adult,  and  Its 
further  identification  was  founded  upon  circum- 
stances, an  important  part  of  which  was  the  finding 
in  the  possession  of  the  prisoner  of  numerous  articles 
belonging  to  the  deceased.  In  Reg.  v.  Hopkins,  8  Car. 
k  P.  691,  the  identity  of  the  deceased  with  that  of  the 
child  alleged  to  have  been  murdered  failed,  not  only 
because  of  differences  in  the  appearance  of  the  body, 
but  also  from  differences  In  the  clothing;  and  the 
whole  inquiry  turned  upon  resemblances,  or  the  want 
of  them.  In  2  Best  Pres.  780,  it  is  said  that  **  every 
criminal  charge  involves  two  things:  First,  that  an 
offense  has  been  committed;  and  second,  that  the 
accused  is  the  author  or  one  of  the  authors  of  it ;"  and 
the  learned  writer  adds :  **  The  identification  of  the 
body  of  the  deceased  need  not  be  proved  by  witnesses 
who,  by  an  actual  inspection  of  the  body,  recognize  It 
as  the  body  of  the  person  with  whose  murder  the  pris- 
oner is  charged ;  but  it  may  l>e  by  the  same  class  of 
proof  as  is  used  to  identify  the  prisoner  on  trial,  or 
any  other  material  facts.  ♦  ♦  ♦  Indeed  it  may  be 
said  that  any  proof  that  satisfies  the  jury  that  the 
body  is  that  of  the  deceased  is  sufficient;  as  fragments 
of  the  clothing  identified  as  similar  to  that  worn  by 
the  deceased  when  last  seen  alive."  Starkle  (p.  676) 
defines  the  corpus  delicti  as  '*  the  fact  that  the  crime 
has  been  actually  perpetrated;"  and  Oreenleaf  (vol. 
3,  8 181),  as  **  the  fact  that  a  murder  has  been  com- 
mitted;" and  adds  that  the  rule  requires  **  unequivo- 
cal aud  certain  proof  that  some  one  is  dead."  All 
these  cases  and  authors  hold,  without  exception,  that 
until  a  criminal  fact  has  been  established,  "  antequam 
de  crimine  constiterit,**  there  can  be  no  basis  for  pre- 
sumptive proof;  but  when  in  a  case  of  murder,  that 
basis  has  been  certainly  supplied,  the  identity  of  the 
victim  and  the  agency  of  the  prisoner  may  be  shown 
by  circumstances.  So  far  as  X  have  been  able  to  dis- 
cover, that  rule  has  always  been  recognized  and  ap- 
plied in  this  country.  A  few  of  the  more  remarkable 
cases  may  be  studied  to  demonstrate  its  wide  preva- 
lence. In  People  v.  WUson,  8  Park.  Crim.  R.  199,  it 
appeared  that  a  dead  body,  with  marks  of  violence 
upon  it,  had  been  washed  ashore.  It  was  alleged  to 
have  been  the  body  of  Capt.  Palmer,  for  whose  mur- 
der the  prisoner  was  being  tried.  No  direct  evidence 
of  that  identity  was  or  could  be  given ;  but  the  crim- 
inal fact  of  a  death  by  violence  having  been  fully  es- 
tablished, the  identity  of  the  remains  was  proved  by 
circumstances.  Personal  recognition  had  become  Im- 
possible, and  identity  was  established  by  an  inference 
from  resemblances.  The  height  of  the  deceased  was 
shown,  an  unusual  length  of  face,  and  a  widening  of 
the  end  of  the  little  finger,  to  which,  In  a  general  way, 
the  body  corresponded.  But  a  more  important  fact 
was  tliat  the  captain  had  imprinted  his  name  upon  his 
arm  and  leg,  and  in  the  same  portions  of  the  body 
found  the  skin  had  k>eeu  cut  away,  except  that  on  the 
leg  the  letter  **P"  remained  visible.  A  brother-in- 
law  of  deceased,  who  had  seen  the  body,  was  asked 
the  direct  question  whose  body  it  was,  but  the  court 
would  not  permit  an  answer,  saying  that  the  question 
was  not  the  ordinary  one  of  personal  identity,  since 
the  body  had  been  submerged  for  five  months,  but 
was  one  of  an  inference  from  resemblances,  which  the 
jury,  and  not  the  witness,  must  draw.  The  prisoner 
was  convicted.    In  Com.  v.  WebsteK^  6  Cush.  296,  the 
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identiflofition  stood  mainly  opon  a  block  of  teeth 
found  iu  the  fariiaoe  where  part  of  the  body  waa  ooii- 
sumed.  There  waa.no  direct  recognition  of  the  body 
by  any  one,  bnt  the  circumstantial  evidence  was  very 
strong.  I  do  not  see  how  the  identification  of  the 
false  teeth  can  be  deemed  direct  evidence  of  the  iden- 
tity of  the  remains.  It  was  a  fact  from  which  that 
identity  could  be  inferred,  and  the  inference  be  very 
strong,  bnt  the  conclusion  wonld  still  be  an  inference. 
If  Dr.  Keep,  the  dentist,  after  examining  .the  teeth, 
had  been  asked  the  direct  question  whether  the  mu- 
tilated remains  were  those  of  the  deceased,  he  could 
only  have  answered  in  the  af&rmative  as  a  judgment 
founded  upon  a  process  of  reaaoning.  False  teeth  are 
artificial  and  not  natural.  They  may  be  worn  at  one 
time  and  omitted  at  another.  Th«y  may  be  lost  from 
the  month  and  pass  into  a  stranger's  possession.  If 
their  identity,  as  found  among  the  remains,  directly 
identified  the  body,  why  did  not  iu  the  present  case 
the  proved  identi^  of  the  boot  found  on  the  foot  of 
the  l>ody  discovered  directly  identify  that  body?  Is 
not  the  difference  rather  one  of  the  degree  than  of  the 
kind  of  proof?  But  in  both  oases  I  think  the  evidence 
was  Inferential,  and  cannot  justly  be  regarded  as  di- 
rect. In  Taylor  v.  State,  85  Tex.  97,  there  was  no  di- 
rect proof  of  the  identity  of  the  deceased ;  but  his 
clothing,  bat  and  papers  were  identified ;  and  his 
wagon  and  team,  and  even  bis  dog  were  found  in  the 
prisoner's  possession.  A  still  more  remarkable  case 
was  that  of  StaUy.  TTiUiams,  7  Jones  (N.  C),  446, 
where  with  the  bones  were  found  some  trifling  articles 
of  femlnin«  attire,  seemingly  Insufficient  to  ju»tify  an 
Inference  of  identity.  In  all  the  investigation  to  which 
the  briefs  of  counsel  have  led  the  way,  and  which  I 
have  Independently  pursued,  I  have  found  no  trace  of 
authority  for  the  doctrine  said  to  be  established  by 
the  Penal  Code,  save  here  and  there  some  careless  ex- 
pression which  seems  to  include  the  identity  of  the 
deceased  in  the  corpus  delicti,  and  which  plainly  orig- 
inated in  a  tacit  assumption  of  that  identity  for  the 
purposes  of  the  idea  sought  to  be  conveyed. 

We  come  now  to  the  inquiry  whether  the  rule  of 
the  common  law  has  in  fact  been  changed  by  the  Penal 
Code,  and  we  are  to  approach  that  inquiry  with  the 
presumption  that  no  such  change  was  intended  unless 
the  statute  is  expHcit  and  clear  iu  that  direction.  1 
Kent  Com.  (8d  ed.)  488;  WMU  v.  Wager,  83  Barb.  260, 
affirmed,  25  N.  Y.  828.  I  am  persuaded  that  a  careful 
analysis  of  the  section  referred  to  will  show  that  no 
such  change  so  radical  and  dangerous  was  either  made 
or  Intended,  and  that  the  sole  scope  and  purpose  of 
the  section  was  to  declare  in  explicit  terms  the  exist, 
ing  rule  of  the  common  law.  The  language  of  that 
section  contemplates  two  independent  facts,  not  three 
nor  four.  It  speaks  of  them  as  *'each,"  and  describes 
them  as  *'the  former"  and  ^'the  latter.*'  One  is  to  be 
proved  by  direct  evidence;  the  other,  beyond  a  rea- 
sonable doubt  This  language  is  appropriate  and  pre- 
cise, if  by  the  one  fact  is  meant  the  fact  of  the  death 
of  the  person  alleged  to  have  been  killed,  however  that 
identity  may  be  shown,  and  assuming  it  to  have  been 
established ;  and  by  the  other  the  guilty  agency  of  the 
prisoner.  But  the  language  becomes  quite  Inappro- 
priate if  the  meaning  is  that  two  facts,  the  death  of 
the  deceased  and  his  identity,  are  to  be  established  by 
direct  evidence.  It  is  the  one  fact  that  is  to  be  thus 
proved.  When  the  person  supposed  or  alleged  to  be 
dead  Is  identified,  the  fact  that  snch  person  is  actually 
dead— not  merely  that  be  has  disappeared  and  cannot 
be  found— the  vital  fact  of  his  death  must  be  proved 
by  direct  evidence.  As  the  learned  district  attorney 
very  aptly  states  it:  "Direct  proof  that  somebody  is 
dead  becomes  direct  proof  that  A.  B.  is  dead  when  the 
body  is  identified  as  that  of  A.  B."  But  the  meaning 
and  oonstruotion  of  the  section  becomes  plainer  when 


we  obaerve  that  if  the  identity  of  the  deceased  la  in- 
volved in  the  first  fact,  treated  as  a  compound  fact, 
and  requiring  direct  proof,  it  is  also  embraced 
is  the  second  fact  which  is  equally  a  compound  fact 
and  which  may  be  proved  by  indirect  evidence.  The 
second  clause  reads,  '*  the  fact  of  the  killing  by  the  de- 
fendant as  alleged ;"  not  merely  a  killing,  but  the  kill- 
ing as  alleged— the  precise  killing  with  which  he  stands 
charged ;  iu  the  present  case,  not  simply  the  killing  of 
somebody,  but  the  killing  alleged,  that  of  Peter  Ber- 
nard, the  identical  person,  whatever  hU  name,  whoee 
dead  body  has  been  found.  The  killing  of  that  par- 
ticular person  is  therefore  again  a  compound  fact, 
made  up  of  violence  causing  death,  and  its  infl.iction 
upon  the  person  of  the  alleged  victim,  and  none  other 
than  be.  Under  the  second  clause,  by  its  explicit 
terms,  it  may  be  proved  (1)  that  the  prisoner  killed 
Peter  Bernard,  by  circumstantial  evidence;  for  that  Is 
the  killing  alleged,  and  no  other  is  admissible  or  re- 
ferred to.  It  would  seem  to  follow  therefore upou  the 
construction  asserted  by  the  defense  that  the  same 
identification  as  a  limitation  upon  the  death  must  bo 
proved  by  direct  evidence,  but  as  a  limitation  upon 
the  killing  may  be  proved  by  indirect  evidence..  No 
such  confusion  or  eoutradiotioa  was  intended  or 
effected.  The  requirement  of  the  Code  goes  upou  the 
assumption  that  the  identity  of  the  deceased,  either 
by  name  or  description,  iias  i>een  established  iu  the 
ordinary  way,  and  then  requires  that  the  death  of  that 
person,  thus  identified,  shall  be  directly  proved,  and 
the  killing  by  the  prisoner  of  the  same  person  shall  be 
shown  beyond  a  reasonable  doubt.  These  two  facts 
alone  are  the  subject  of  the  legislation,  and  they  are 
properly  referred  to  as  •*each,"  and  correctly  de- 
scribed as  **the  former"  and  '*the  latter."  No  purpose 
to  change  the  settled  rule  of  tlie  common  law  is  dis- 
closed, but  simply  an  intent  to  declare  it  as  it  liad 
long  existed.  The  trial  judge  therefore  was  right,  and 
the  General  Term  was  in  error. 

We  have  read  the  evidence  given  osrefnlly.  That 
the  body  found  was  that  of  Peter  Bernard  was  esub- 
llshed  beyond  reasonable  doubt.  The  prisoner  was  a 
witness  In  his  own  behalf.  He  shows  that  he  and 
Bernard  were  in  the  locality  where  the  body  was  found, 
at  about  the  date  of  the  latter*i  disappearance.  His 
own  declarations  show  that  he  had  no  doubt  of  the 
identity  of  the  body  found.  He  explains  his  posses- 
sion of  a  $20  bill  which  in  some  manner  he  got  from 
Bernard,  but  the  explanation  is  not  at  all  prot>ab1e  or 
satisfactory.  The  evidence  of  the  persons  who  claim 
to  have  seen  the  decased  after  the  date  of  the  murder 
was  probably  honest,  but  quite  certainly  mistaken. 
He  was  a  total  stranger  to  them,  and  their  comparison 
was  founded  on  a  photograph.  In  the  case  of  Webster 
there  were  five  persons  who  honestly  believed  that 
they  saw  Parkman  alive  after  he  bad  in  fact  been 
killed.  Upon  the  whole  case  we  see  no  sufficient  rea- 
son to  distrust  the  conclusion  which  the  jury  reached. 

The  judgment  of  the  General  Term  should  be  re- 
,  versed  and  that  of  the  Oyer  and  Terminer  of  Clinton 
county  affirmed. 

All  concur,  except  Gray,  J.,  dissenting. 


SHIP— CONTRACT  OF  AFFRETQHTMENT - 
CONFLICT  OF  LAW— LAW  OF  THE  FLAG 
AND  LEX  LOCI  CONTRACTUS-  SPECIAL 
EXEMPTION. 

CHANCERY  DIV^ION,  FBB.  88,  1868. 

Ba  Mmonui  Stsamship  Company  Limitkd;  Mov- 

BOB'8  CI.AIK.* 

Adaim  was  made  by  an  American  oitixen  In  the  windhig^ip 
of  a  British  steamship  company  for  damages  for  the  loss 


«68L.T.  Bep.(N.  &) 

Digitized  by 


t^oogle 


THE  ALBANY  LAW  JOURNAL. 


619 


of  his  oaUle  through  the  ntglUronoe  of  the  master  and 
erew.  The  ship  In  whioh  the  eattle  were  cairted  ma  a 
British  ship  trsding  between  Boston  and  Llrerpool.  Tiie 
oharter-par^  contained  ezprass  stipulations  exempting 
the  company  from  Habilltj  caused  bjr  the  neglicencs  of 
the  master  and  crew.  The  cattle  were  shippedat  Boetoo, 
-  and  bills  of  lading  were  given  there,  in  conformltj  with 
the  contract.  The  ship  stranded  on  the  coast  of  North 
Wales  through  the  negligence  of  the  master  and  crew. 
According  to  the  American  Uw  the  stipulations  were 
Toid,  but  according  to  EIngllsh  law  thejr  were  good,  and 
were  usuallj  inserted  in  English  bills  of  lading. 
BOd,  that  the  stipulations  were  valid,  first  because  the  con- 
tract was  governed  by  the  law  of  the  flag ;  and  secondly, 
because  from  the  special  provisions  of  the  contract  Itself 
it  appeared  that  the  parties  were  contracting  with  a  view 
to  the  law  of  England. 

d.rthur  Cohen,  Q>0.,  and  Frederic  Thompson,  for  ap- 
plioaots. 

Sir  Walter  PhUUmore  and  T.  G,  Carver,  forolaimaut. 

Ghitty,  J.  This  is  a  olaim  by  Mr.  Monroe  against 
the  Missouri  Steamship  Compauj  Limited  for  dam- 
ages for  loss  of  his  sheep  and  cattle.  Mr.  Monroe  Is  a 
citizeu  of  the  Uuited  States,  domiciled  there.  The 
company  is  an  English  company,  incorporated  accord- 
ing to  EkigUsb  law  and  domiciled  in  England.  The 
company  is  in  voluntary  liquidation.  The  contracts 
under  which  the  olaim  is  made  were  made  at  Boston, 
where  the  company  had  au  agent  by  whom  contracts 
were  entered  into  on  their  part.  The  ship  in  which 
the  goods  were  to  be  carried  was  a  British  ship  (The 
MisBouri),  and  one  of  a  line  of  steamships  trading 
regularly  between  Boston  and  Liverpool.  The  con- 
tracts were  for  the  carriage  of  the  sheep  and  cattle 
from  Boston  to  Liverpool,  and  they  contained  express 
stipalations  exempting  the  ship-owners  from  liability 
for  loss  or  damage  arising  from  negligence  of  the  mas- 
ter or  crew,  and  they  provided  that  bills  of  lading 
should  be  given  containing  stipulations  to  the  same 
effect.  The  company's  agent  had  no  authority  to  bind 
the  company  by  any  contract  not  containing  such 
stipulations  as  those  whioh  were  actually  inserted. 
The  sheep  and  cattle  were  shipped  on  board  at  Bos- 
ton, and  bills  of  lading  were  given  and  accepted  there 
in  ooof ormity  with  the  contracts.  The  ship  sailed 
and  was  stranded  on  the  Welsh  coast.  It  is  admitted 
for  the  purpose  of  the  present  case  that  the  stranding 
occurred  through  the  negligence  of  the  master  and 
orew.  In  these  circumstances  it  is  clear  and  is  ad- 
mitted by  the  claimant's  counsel  that  he  is  not  enti- 
tled to  recover  if  the  stipulations  exempting  the  ship- 
owners from  liability  arising  from  the  negligence  of 
their  servants  are  valid.  But  it  is  contended  for  the 
claimant  that  the  stipalations  are  invalid  according  to 
the  law  of  the  State  of  Massachusetts,  where  the  con- 
tracts were  In  fact  made,  and  the  bills  of  lading  given 
and  accepted.  There  was  no  substantial  contest  be- 
fore me  as  to  the  present  state  of  the  law  of  Massa- 
chusetts on  the  subject.  According  to  that  law  the 
stipulations  are  invalid.  The  grounds  upon  which  the 
decisions  at  present  stand  are  that  stipulations  by 
which  a  common  carrier  endeavor  to  exempt  himself 
from  the  consequences  of  the  negligence  of  himself  or 
his  servants  are  considered  to  be  extorted  by  the  car- 
rier without  any  real  assent  on  the  part  of  the  person 
sending  the  goods,  and  are  void  as  being  contrary  to 
public  policy.  In  TTie  Bran<ford  CUy,  29  Fed.  Rep. 
873,  these  principles  were  held  to  apply  in  favor  of  the 
shipper  at  Boston  of  cattle  on  board  a  British  vessel 
for  carriage  to  England,  where  the  facts  were  sub- 
stantially the  same  as  those  In  the  present  case.  The 
law  in  the  United  States  on  this  subject  however  ap- 
pears not  to  be  finally  settled.  The  question  Is  ap- 
parently pending  In  the  Supreme  Court  In  the  case  of 


the  If ontdfui,  on  appeal  from  the  Circuit  Court.  The 
Supreme  Court  has  given  leave  to  the  appellaiiU  to 
adduce  evidence  to  show  what  is  the  English  law  on 
the  sabject.  The  arguments  have  been  concluded, 
and  the  judgment  has  been  reserved.  But  as  after 
inquiry  I  am  auable  to  ascertain  that  some  consider- 
able time  may  not  elapse  before  the  judgment  is 
given,  and  as  it  is  not  clear  that  the  judgment  will  de- 
termine the  point,  I  have  not  thought  It  right  to  any 
longer  postpone  my  decision.  Should  the  judgment  of 
the  Supreme  Court  be  In  favor  of  the  shipowner  on 
the  question  of  the  validity  of  the  stipulation,  Mr. 
Monroe's  claim  before  me  most  fall.  I  proceed  then 
to  consider  the  question  on  the  assumption  that  ac- 
cording to  the  law  of  Massachusetts,  the  stipulations 
are  void.  The  question  to  be  determined  is  whether 
the  law  of  England  or  the  law  of  Massachusetts  ought 
to  be  applied  to  the  stipulations  whioh  purport  to  ex- 
empt the  shipowners  from  liability  for  negligence. 
For  the  claimant  it  Is  argued  that  the  question,  being 
a  question  as  to  the  validity  of  the  terms  of  the  con- 
tracts, ought  to  be  determined  according  to  the  law  of 
the  place  where  the  contracts  were  made.  For  the 
shipowners,  on  the  other  hand.  It  is  argued  that  the 
question  ought  to  be  determined  according  to  the  law 
of  the-country  to  which  the  ship  belongs.  As  the 
stipulations  in  the  contracts  and  the  bills  of  lading 
are  identical  there  Is  no  occasion  to  treat  these  docu- 
ments separately.  Now  the  question  does  not  relate 
to  the  formal  validity  of  the  contracts,  and  the  objec- 
tion raised  by  the  claimant  does  not  go  to  the  validity 
ill  matters  of  substance  of  the  contract  as  a  whole.  So 
far  as  relates  to  all  matters  of  form  the  contracts  are 
valid  according  to  the  law  of  both  countries.  So  far 
as  relates  to  all  matters  of  substance  the  rest  of  the 
contracts  would,  if  the  stipulations  attached  bad  not 
beeu  Inserted,  stand  valid  according  to  the  law  of  both 
countries.  Further,  the  stipulations  are  not  Im- 
peached on  the  ground  that  they  are  of  a  criminal  or 
wicked  or  Immoral  nature,  or  such  as  ought  not  to  be 
permitted  according  to  the  laws  of  civilized  countries. 
They  are  impeached  solely  on  the  ground  that  they 
are  void  as  being  disallowed  by  the  law  of  the  place 
where  the  contracts  were  made,  which  law  considers 
them  contrary  to  its  own  view  of  the  public  policy 
that  ought  to  prevail  within  the  limits  of  its  own  ter- 
ritorial jurisdiction.  Although  by  the  law  of  Massa- 
chusetts, In  the  case  of  a  contract  in  Massachusetts  by 
a  common  carrier  for  the  carriage  of  goods  wholly 
within  the  territory  of  the  State,  such  stipulations 
would  be  held  void,  yet  I  cannot  find  any  sufficient 
reason  for  saying  that  they  would  also  be  held  to  be 
void  In  the  case  of  a  contract  made  within  the  State 
for  the  carriage  of  goods  where  the  ];>erformauce  of  the 
contract  was  (as  In  the  case  before  me)  to  take  place 
mainly  outside  the  State,  if  it  were  declared  expressly 
on  the  face  of  the  contract  that  for  all  purposes  the 
contract  was  to  be  governed  by  the  law  of  the  country 
to  which  the  ship  belonged,  and  the  law  of  such 
country  allowed  the  stipulations  to  be  valid.  In  other 
words,I  apprehend  that  the  law  of  Massachusetts  would 
not  prohibit  the  parties  to  such  a  contract  from  con- 
tracting expressly  with  a  view  to  the  law  of  England. 
See  Lord  Mansfield's  judgment  in  Bobinson  v.  Bland, 
2  Burr,  pp.  107-8;  and  Story's  Conflict  of  Laws  (8th 
ed.),  H  280  and  281.  The  contracts  before  me  do  not 
contain  any  such  express  declaration.  But  I  have  ex- 
amined and  endeavored  to  ascertain  the  precise 
nature  of  the  objection  raised,  with  this  result  as  it 
appears  to  me,  that  It  was  within  the  competence  of 
the  parties  according  to  the  law  of  both  countries  to 
enter  Into  the  contracts.  Two  cases  of  high  authority 
were  relied  upon  by  the  company's  counsel  In  support 
of  their  contention :  Lloyd  v.  Onibert,  18  L.  T.  Rep. 
(N.S.)602:  L.  R.  1  Q.  B.  115;  and  I^ninstdar  and 
Oriental  Steam  Navigation  Company  v.  Shand,  8  Moo. 
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p.  C.  Cas.,  Exchequer  Chamber  (N.  8.)  272.  The  ao- 
taal  decisiooB  In  these  oases  maj  not  precisely  goTern 
the  present  case,  but  the  question  is  whether  the  prin- 
ciple apon  which  these  decisions  were  based  does  not 
apply.  It  is  Konerally  agreed  that  the  law  of  the  place 
where  the  contract  is  made  is  prima  facie  that  which 
the  parties  intended  or  ought  to  be  presumed  to  have 
adopted  as  the  footing  upon  which  they  dealt,  and 
that  such  law  ought  therefore  to  prevail  io  the  ab- 
sence of  the  circumstances  indicating  a  different  in- 
tention. Numerous  instances  of  the  exception  are  to 
be  found  in  the  books.  A  different  intention— that  Is, 
an  intention  to  be  bound  by  some  other  law  than  the 
law  of  the  place  where  the  contract  is  made— may  be 
inferred  from  the  subject-matter  of  the  contract  and 
from  the  surrounding  circumstances,  so  far  as  they 
are  relevant  to  determine  the  character  of  the  con- 
tract. See  the  judgment  of  Willes,  J.,  in  Lloyd  v.  Qui- 
bert  {uhi  8up,)^  pp.  122-123.  The  terms  and  stipulations 
found  in  the  contract  itself  are  matters  of  importance 
to  be  taken  into  consideration  as  to  be  the  true  infer- 
ence to  be  drawn.  The  general  principle  by  which  the 
Court  of  Exchequer  was  guided  in  the  solution  of  the 
question  as  to  what  law  ought  to  prevail  was  that 
**  the  rights  of  the  parties  to  a  contract  are  to  be 
judged  by  that  law  by  which  they  may  justly  be  pre- 
sumed to  have  bound  themselves  "  {Lloyd  y.  Quibert, 
p.  128),  and  by  the  steady  application  of  that  principle 
the  court  arrived  at  the  conclusion  that  where  the 
contract  of  affreightment  does  not  provide  otherwise, 
then  as  between  the  parties  to  such  contract,  in  re- 
spect of  sea  damage  and  its  incidents,  the  law  of  the 
ship  should  govern.  In  Lloyd  v.  Quibert  the  ship  was 
a  IVench  ship,  the  contract  was  made  at  a  Danish 
West  India  port  (St.  Thomas),  and  the  goods  were 
shipped  at  Hayti  to  be  delivered  at  Havre,  London  or 
Liverpool,  at  the  charterer's  option.  The  court  held 
that  the  law  of  France  applied  whereby  the  shipown- 
ers, on  abandonment  of  the  ship  and  freight,  were 
exempt  from  any  liability  to  the  owner  of  the  cargo, 
and  rejected  the  law  of  Denmark  and  the  various 
other  countries  put  forward  on  behalf  of  the  owner  of 
the  cargo.  In  the  course  of  the  judgment  the  various 
places  in  which  the  contract  was  to  be  performed 
were  pointed  out.  See  p.  122.  But  in  adopting  the 
French  law  the  court  relied  on  the  subject-matter  of 
the  contract— the  employment  of  a  seagoing  vessel  for 
a  service  the  greater  and  more  onerous  part  of  which 
waslto  be  rendered  on  the  high  seas— where,  for  all 
purposes  of  jurisdiction,  criminal  and  civil,  with  re- 
spect to  all  persons,  things  and  transactions  on  board, 
she  was  as  it  were  a  floating  island  over  which  France 
had  as  absolute,  and  for  all  purposes  of  peace  as  exclu- 
sive a  sovereignty  as  over  her  dominions  on  land,  and 
which,  even  while  in  a  foreign  port,  was  never  com- 
pletely removed  from  French  jurisdiction.  See  p.  127. 
These  practical  considerations  formed  the  main 
ground  of  the  judgment.  The  ooart  declined  to  enter 
into  any  question  as  to  the  policy  of  the  French  law. 
I  have  quoted  somewhat  extensively  from  this  judg- 
ment in  order  to  show  that  the  principle  upon  which 
it  proceeds  Is  not  confined  to  the  particular  facts  of 
that  case,  but  is  applicable,  and  ought  to  be  applied, 
not  merely  to  questions  of  construction  and  the  rights 
incidental  to  or  arising  out  of  the  contract  of  affreight- 
ment, but  to  questions  as  to  the  validity  of  stipula- 
tions in  the  contract  itself.  Any  distinction  founded 
on  the  difference  of  these  questions  would  not  rest  on 
substantial  grounds,  and  would  lead  to  uncertainty 
and  confusion  in  mercantile  transactions  of  this  char- 
acter. It  is  just  to  presume  that  in  reference  to  all 
such  questions  the  parties  have  submitted  themselves 
to  the  law  of  one  country  only— namely,  that  of  the 
flag— and  so  to  hold  is  to  adopt  a  simple,  natural  and 
consUtent  rule.    See  Westlake's  Private  International 


Law  (2d  ed.),  p.  201.  In  Lloyd  v.  Oulberi,  ubi  sup., 
there  were  no  express  stipulations  pointing  to  the  law 
of  one  country  rather  than  to  the  law  of  some  other 
country.  But  in  the  Pefiinaular  and  Oriental  Company 
V.  Bland^  ubl  »up,^  where  also  it  was  held  that  the 
contract  was  governed  by  the  law  of  the  flag,  there 
were  such  stipulations.  Turner,  L.J.,  in  delivering 
the  judgment  of  the  Privy  Council,  inquired  into  the 
actual  intentions  of  the  contracting  parties  as  dis- 
closed on  the  face  of  the  contract.  In  that  case  the 
contract  was  made  between  British  subjects  in  Eng- 
land substantially  for  safe  carriage  from  Southampton 
to  Mauritius.  The  performance  was  to  commence  in 
an  English  vessel  in  an  English  port;  to  be  continued 
in  vessels  which  for  this  purpose  carried  their  couutiy 
with  them;  to  be  fully  completed  in  Mauritius;  but 
liable  to  breach,  partial  or  entire,  in  several  other 
countries  in  which  the  vessel  might  be  in  the  course 
of  the  voyage.  Into  this  contract  there  was  intro- 
duced a  stipulation  professing  to  limit  the  liability  of 
the  shipowner,  which  stipulation  was  valid  according 
to  the  law  of  England  but  invalid  according  to  the 
law  of  Mauritius.  In  discussing  the  intention  of  the 
parties,  the  Lord  Justice  asked  (In  substance)  whether 
it  was  intended  that  the  stipulation  should  be  con- 
strued according  to  English  law  (which  would  give 
effect  to  it)  or  according  to  French  law  or  some  other 
law  (which  would  give  no  effect  to  it).  And  he  held 
that  the  actual  intention  of  the  parties  must  be  taken 
clearly  to  have  been  to  treat  the  contract  as  an  Eng- 
lish contract  to  be  interpreted  according  to  English  law 
and  that  as  there  was  no  rule  of  general  law,  or  policy 
setting  up  a  contrary  presumption  the  court  below  was 
wrong  in  not  governing  itself  according  to  those  rules. 
Now  the  difference  in  fact  between  that  case  and  the 
present  is  that  in  that  case  the  parties  were  both 
British  subjects,  and  the  contract  was  made  in  Eng- 
land, whereas  in  the  present  case  one  only  of  the  par- 
ties is  English  and  the  contract  was  made  in  Boston. 
But  these  differences,  though  proper  to  be  taken  into 
consideration  on  the  general  question,  have  little  or 
no  bearing  on  the  question  of  the  intention  of  the 
parties  to  be  inferred  from  the  particular  stipulations. 
*'  In  determining  a  question  between  contracting  par- 
ties *'  (to  quote  once  more  from  the  judgment  hi  Llnyd 
V.  Chiihert^  p.  120),  '*  recourse  must  first  be  had  to  the 
language  of  the  contract  itself,  and  (force,  fraud  and 
mistake  apart)  the  true  construction  of  the  language 
of  the  contract  {lex  contractus)  is  the  touchstone  of 
legal  right.*'  The  circumstance  that  the  stipulations 
which  the  claimant  asks  to  have  struck  out  of  the  con- 
tracts are  allowed  by  the  law  of  one  country  and  dis- 
allowed by  the  law  of  the  other  country  affords  a  co- 
gent reason  for  holding  that  the  parties  were  contract- 
ing with  reference  to  the  law  of  the  country  which 
allowed,  and  not  to  the  law  of  the  country  which  dis- 
allowed the  stipulations.  It  is  unreasonable  to  pre- 
sume that  the  parties  inserted  in  the  contracts  stipu- 
lations which  they  intended  should  be  nugatory  and 
void.  But  on  the  facts  of  this  case  a  more  limited 
proposition  may  be  adopted.  The  loss  accrued 
through  the  negligence  of  the  shipowners*  servants 
within  the  territo|rial  waters,  not  of  Massachusetts, 
but  of  Wales— that  is,  a  conntry  where  English  law 
prevails.  Conceding  that  it  would  be  possible  (with- 
out saying  that  It  would  be  reasonable)  to  presume 
that  the  parties  contracted  with  reference  to  the  law 
of  Massachusetts  in  respect  of  any  loss  by  negligence 
occurring  within  the  territorial  waters  of  that  State, 
it  appears  to  me  that  It  would  be  unreasonable  to  pre- 
sume that  they  contracted  with  reference  to  the  law 
of  that  State  In  respect  of  a  loss  by  negligence  occui^ 
ring  outside  the  limits  of  the  State.  I  hold  that  the 
stipulations  are  valid— first,  on  the  general  gronnd 
that  the  contracts  are  governed  by  tfi^lavrof  the  flag; 
Digitized  by  VjOC 
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and'aeooiidlj,  on  the  psnioular  ground  that  from  the 
special  provisions  of  the  contracts  themselves  it  ap- 
pears that  the  parties  were  oontractinc^  with  a  view  to 
the  law  of  England.  It  is  unnecessary  to  consider  aiij 
other  grounds  of  defence  raised  on  behalf  of  the  com- 
pany.   I  therefore  dismiss  the  claim  with  costs. 


COPYRIGHT—NEW 8PAPER-PR0PERTY    IN 
TITLE— IMITA  TION-INJ  UNCTION. 

BNGLISH  COURT  OF  APPBAL,  JAN.  28»  1888. 

BoBTHWiGK  V.  Evening  Post,  Limitbb.* 
A  newspaper  had  been  published  every  momlDg  by  the  plain- 
tiff and  his  predecessors  for  about  a  century,  in  London, 
under  the  name  of  The  Morning  Pott,  Some  time  before 
the  trial  of  the  present  action  the  plaintiff  had  published 
later  editions  of  the  paper,  but  still  under  the  same  title 
and  it  was  not  suggested  that  the  plaintiff,  had  any  inten- 
tion of  publishing  an  evening  edition  under  the  name  of 
The  Elicnino  Post.  The  defendants  having  commenced 
to  publish  a  dally  evening  newspaper  in  London,  at  the 
same  price, under  the  title  of  27m  Bhening  Post, the  plain- 
tiff oommenoed  an  action  for  an  injunction.  It  was  idiown 
that  just  before  and  just  after  the  publication  of  the  de- 
fendants* paper  about  twenty  persons  altogether  had  ap- 
plied at  The  Morning  Po$t  ofBoe  for  copies  of  The  Evening 
Poet.  In  the  advertisements  of  the  latter  paper  the  pub- 
lishing office  was  stated  to  be  at  108  Fleet  street,  whereas 
The  Morning  Poet  was  published  at  a  large  house  In 
'Wellington  street.  Strand.  Kay,  J.,  granted  a  perpetual 
injunction  restraining  the  defendants  from  publishing, 
or  selling,  or  advertising  for  sale  any  newspaper  of  the 
name  of  The  Evening  Poet,  or  by  any  other  name  calcu- 
lated to  Induce  the  public  to  believe  that  such  newspaper 
was  an  edition  of  The  Morning  Poet,  or  was  owned,  edited 
or  written  by  the  owner, editor  or  staff  of  that  newspaper. 
Held^  on  appeal,  that  there  being  no  injury  or  damage, 
or  prospect  thereof,  to  the  plaintiff,  the  injunction  must 
be  dissolved. 

APPEAL  from  the  Chancery  Diyislon.    The  head- 
note  shows  the  facts. 

Rentihaw,  Q.  C,  E.  Everett  and  Bryan  J'arrer,  lor 
defendants. 

MarUny  Q.  (J.,  and  Begg,  for  plaintiff^ 

Lord  Coleridge,  C.  J.  In  this  case  we  have  been 
asked  by  the  appellants  to  reverse  a  Judgment  of  Kay, 
J.,  by  which  he  granted  an  injunction  to  restrain  them 
from  publishing  a  paper  under  the  name  of  **  The 
Evening  Post,  with  which  is  Incorporated  The  Daily 
Recorder.**  The  facts  of  the  case  are  simple  to  {i  de- 
gree. Everybody  is  aware  of  the  existence  of  The 
Morning  Posty  an  old-established  morning  paper  of 
high  character,  which  has  existed  a  great  many  years. 
It  seems  that  some  years  ago  Tlie  Morning  Post  was  in 
the  habit  of  pablishing  later  in  the  day— sometimes 
as  late  as  three  in  the  afternoon— a  second  or  third 
edition  of  itself,  but  still  always  called  by  the  name  of 
the  Morning  Post.  It  is  not  suggested  in  any  of  the 
affidavits,  nor  by  counsel,  that  llie  Mor^iing  Post  ever 
did  intend,  or  does  intend,  to  publish  a  paper  called 
The  Evening  Post  In  connection  with  itself,  of  the 
same  nature,  and  under  the  same  authority  as  The 
Morning  Post  is  published.  Undei  these  circum- 
stances Kay,  J.,  was  asked  to  grant  this  injunction, 
and  he  granted  it.  It  was  not  suggested  that  it  came 
exactly  within  the  authority  of  any  case  in  which  the 
Very  name,  or  a  colorable  imitation  of  the  name,  had 
been  taken  by  the  person  against  whom  the  applioa- 
tion  was  made.    Under  such  circumstances  tliere  is 
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plenty  of  authority — authority  founded  on  the  sound- 
est sense—to  show  that  the  court  would  interfere  as  In 
a  matter  of  property.  There  may  be  property  in  a  name 
as  well  as  property  in  any  thing  else,  and  any  thing  like 
an  interference  with  property  In  a  name  would  be  im- 
mediately restrained  by  the  court.  Now  the  defend- 
ant company,  toward  the  end  of  December.  1887,  ad- 
vertised that  they  were  about  to  publish  a  paper  under 
the  name  of  TheEveniftg  Post,  and  that  they  incorpo- 
rated with  it  The  Daily  Recorder,  which  is  an  old  pa- 
per, and  had  apparently  a  large  circulation.  It  is  to 
be  observed  that  in  the  advertisement  of  The  Evening 
Post  the  office  was  stated  in  large  type  to  be  106 
Fleet  street,  whereas  although  we  have  no  right  to  say 
it  is  common  knowledge,  yet  most  persons  who  have 
lived  in  London  for  some  time  are  aware  that  The 
Morning  Post  is  published  at  a  large  house  in  Welling- 
ton street,  on  the  front  of  which  house  appears  the 
name  Morning  Post  in  large  letters.  As  many  as 
twenty  applications,  some  before  and  some  since  the 
publication  of  The  Evening  Post  (the  exact  proportion 
of  the  twenty  before  and  since  publication  is  not  as- 
certained) have  been  made  to  the  office  of  The  Mor^i' 
ing  Post  for  copies  of  The  Evening  Post,  showing  that 
those  twenty  persons,  if  the  applications  were  made 
by  twenty  different  persons,  were  under  the  impres- 
sion that  there  was  some  connection  between  The 
Evening  Post  and  The  Morning  Post,  and  that  one 
could  be  bought  at  the  office  of  the  other.  But 
the  case  Is  not  put  upon  that.  It  Is  put  somewhat  in 
this  way :  that  TJie  Ev^.niiig  Post  is  the  natural  name 
for  7^ Morning  Post  if  it  ever  issues  an  evening  edi- 
tion, and  we  are  asked  to  assume  that  anybody  who 
saw  The  Evening  Post  advertised,  if  he  looked  at  it 
carelessly  and  did  not  observe  where  it  was  published, 
or  inquire  where  it  was  published,  might  not  unnatu- 
rally come  to  the  conclusion  that  it  was  an  evening 
edition  of  The  Morning  Post,  and  that  being  an  eve- 
ning edition  of  The  Morning  Post,  It  was  issued  under 
the  authority  of  The  MonUng  Post,  and  would  be  con- 
ducted by  the  same  persons  as  7%e  Morning  Post,  and 
would  represent  the  general  opinion  of  Tlie  Morning 
JbsL  I  do  not  know  whether  my  learned  brothers 
have — but  I  have  not  looked  to  see  what  is  the  politi- 
cal color  of  the  paper,  or  whether  it  is  the  same  as 
The  Morning  Ihst  or  not;  but  it  Is  suggested  that  it 
might  be  conducted  in  the  same  way,  that  it  might  be 
inferior,  and  probably  it  would  be  inferior  at  first  to 
Tfie  Morning  Pbst,  and  that  persons  who  took  the  eve- 
iting  paper  under  the  impression  that  they  were  tak- 
ing something  issued  by  the  writers,  or  editors,  or  staff 
ot  The  Morning  Post,  would  or  might  be  so  annoyed 
and  displeased  with  what  they  saw  in  the  former  pa- 
per that  they  would  discontinue  their  support  of  the 
latter  paper,  The  Morning  Post,  and  that  therefore 
persons  who  had  property  In  7%e  Morning  Ihst  would 
be  injured.  All  that  no  doubt  is  conceivable,  but  it 
seems  to  me  that  it  is  only  conceivable ;  that  the  dam- 
age suggested  Is  not  a  damage,  that  so  far  as  I  am 
aware,  has  ever  been  made  the  ground  for  interfer- 
ence on  the  part  of  this  court;  and  if  It  stood  there, 
there  is  good  reason  for  saying  that  what  is  suggested 
is  not  sufficient  to  justify  the  interference  of  the  court. 
But  the  case  is  also  put,  and  can  only  l>e  put,  as  I 
think,  upon  another  ground,  and  that  ground  is  this, 
that  the  assumption  of  the  name  of  7%e  Evening  Ihst 
was  intended  by  the  takers  of  It,  and  might  by  rea- 
sonable people  be  supposed  to  Indicate,  a  connection 
between  the  two  papers,  and  that  therefore  there 
would  be  an  attempt  upon  the  part  of  the  assumer  of 
the  title  of  T*he  Evening  Ihst  to  trade  under  the  color 
of  The  Morning  Pbst,  and  to  take  advantage  of  the 
benefits  which  the  connection  might  be  supposed  to 
give  to  the  new  paper;  and  that  as  there  is  no  such 
connection,  and  as  the  benefit  suggested  to  be  gained 
would  be  gained  under  a  mistake  and  misapprehen- 
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siou  induced  bj  the  defendant,  that  would  bea  grouud 
for  the  iuterferenoe  of  this  court.  If  that  were  dls- 
tiuotlf  made  out,  aud  if  it  were  made  out  clearly,  not 
oulj  that  such  a  (hiDK  might  happen,  but  that  there 
was  auy  ground  for  supposing  that  it  had  happened,  I 
am  not  at  all  prepared  to  say  this  court  would  not  Ih- 
terfere,  and  would  uot  confirm  the  judgment  appealed 
from.  But  what  strikes  me  in  the  matter  is  that  no 
eTidence  Is  given  in  this  case  that  (at  least  as  regards 
The  Momii\g  Ibsi)  any  damage  has  been  inflicted. 
There  have  been  twenty  applications,  and  twenty  only, 
made  to  The  MorHiiig  Ihat  for  copies  of  The  Evening 
/bst.  From  that  the  court  isaslced  to  draw  the  infer- 
ence which  I  have  indicated  a  few  sentences  back,  and 
which  therefore  I  will  not  repeat.  But  it  is  not  sug- 
gested, at  least  there  is  no  evidence  given  of  any  kind, 
that  a  single  copy  less  of  7/ie  Morfiing  ibst  has  been 
sold  than  would  have  been  sold  if  the  defendants  had 
not  taken  the  action  they  haye.  Under  those  circum- 
stances it  seeme  to  me  that  there  is  not  enough  in 
this  case  to  warrant  the  interference  of  the  court 
by  injunction  and  that  the  decision  of  Kay,  J.,  must 
be  reversed.  But  I  could  not  for  my  own  part  olesEr 
my  mind  of  a  lurking  suspicion  that  the  name,  The 
Evening  ibs^  was  taken  because  there  was  a  Morning 
ibst,  and  that  although  TTie  Morning  /bst  has  not  been 
hurt,  and  perhaps  The  Morning  Ihet  never  will  l>e 
hurt  to  the  extent  of  one  penny,  yet  the  public  and 
the  persons  who  buy  The  Evening  /bst  may  possibly 
think  there  is  some  connection  with  this  old-estab- 
lished paper.  At  all  events  I  cannot  quite  feel  certain 
that  the  assumer  of  the  title  did  not  wish  that  the  pub- 
lie  should  so  think.  Under  those  circumstances,  If  we 
reverse  the  judgment— and  I  think  that  the  injunc- 
tion should  not  be  continued— I  think  there  must  be 
no  costs. 

Cotton,  L.  J.  I  agree  in  that  conclusion,  and  as 
we  differ  from  Kay,  J.,  I  must  state  my  reasons  for 
differing  from  him.  In  his  judgment,  and  in  argu- 
ment, a  good  many  cases  were  referred  to  by  him  and 
cited  to  us.  In  my  opinion,  in  cases  like  this,  and  es- 
pecially cases  arising  under  the  circumstances  before 
us,  cases  are  of  no  use  when  once  we  have  got  the  true 
principle  on  which  the  court  ought  to  net.  That  very 
clearly  appears  from  Hogg  v.  Kirhy^  8  Ves.  225,  which 
was  referred  to  by  Mr.  Marten.  There  the  publica- 
tion was  stopped  of  a  work  piit  forward  by  the  de- 
fendant at  the  instance  of  the  plaintiff,  who  was  the 
publisher  of  another  work,  aud  Lord  Eldon  says  the 
question  is  this :  whether  there  is  a  repsesentation 
that  the  work  of  the  defendant  is  the  same  as  the  work 
of  the  plaintiff.  The  language  of  Lord  Eldon  is:  *'I 
shall  state  the  question  to  be,  not  whether  this  work 
Is  the  same,  but  in  a  question  between  these  two  par- 
ties, whether  the  defendant  has  not  represented  it  to 
be  the  same.'*  l9'ow  I  will  state  the  question  here  a 
little  more  favorably  for  the  plaintiff,  because  it  is  not 
only  whether  the  defendants  haye  represented  their 
paper  to  be  the  same,  but  whether  the  public  would 
not  understand  it  to  be  a  paper  or  edition  of  the  plain- 
tiffs' ;  not  that  it  is  the  same  as  Tfie  Morning  IheU  but 
that  it  was  issued  by  the  owners  or  proprietors  of 
The  Morning  Boat^  and  connected  with  The  Morning 
Jhet  in  such  a  way  as  to  damage  or  prejudice  the 
owners  of  The  Morning  FbsL  That,  I  think,  is  the 
question  we  have  to  consider;  and  there  is  this  fact  in 
this  particular  case,  which  makes  it  differ  consider- 
ably from  most  of  the  cases  which  h0m  come  before 
the  court,  that  these  two  publications  cannot  be 
called  competing  publications.  The  one  is  a  morning 
paper  and  the  other  is  an  evening  paper;  and  although 
at  one  time  the  proprietors  of  The  Morning  Jbsi  did 
publish  later  editions  of  The  Morning  Poatt  they  did 
not  publish  any  evening  paper.    They  only  published 
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from  time  to  time  late  editions  of  the  paper  entitled 
The  Momitig  ibst  but  published  it  later  in  the  day, 
at  the  time  when  the  evening  papers  begin  to  be  is- 
sued. But  it  could  not  be  suggested  that  any  one 
could,  in  consequence  of  the  representation  contained 
in  the  title  The  Evening  ibst,  understand  that  to  be  in 
competition  with,  or  that  it  would  interfere  with,  the 
sale  of  The  Morning  ibst.  That  could  hardly  be  con- 
tended. Of  course  If  that  bad  been  the  case,  it  would 
have  been  much  easier  to  make  ont  that  that  was  the 
object  intended  by  the  defendants,  and  that  damage 
would  result  from  such  a  representation,  whether  in- 
tended or  not  intended ;  because  if  one  paper  is  bought 
for  the  other,  there  must  at  all  events  l>e  the  loss  of 
the  sale,  which  would  otherwise  take  place,  of  the 
work  of  the  plaintiff  who  is  complaining.  This  cir- 
cumstance is  to  be  taken  into  consideration  In  the 
present  case,  that  these  are  not  competing  papers,  so 
that  what  is  complained  of  is  that  there  is  a  rep- 
resentation, even  if  it  Is  not  so  intended,  that  this  is  an 
evening  edition  of  The  Morning  ibst— either  an  Eve^ 
ning  Fbat  issued  from  the  oflBoe  of  Tfu  Morniug  Ihai, 
or  that  it  is  an  evening  paper  connected  with  the 
publication  of  The  Morning  ibst.  Of  course  this 
is  very  unlike  the  sale  of  articles  such  as  tea,  or 
any  thing  else  bought  by  the  public,  who  are 
taking  one  particular  word  as  a  distinction, 
and  are  caught  by  tbe  similarity  In  the  larg- 
est or  particular  type,  or  by  a  similarity  in  the  size 
or  color  of  the  packages;  because  the  representations 
alleged  to  be  made  will  be  only  to  those  who  are  go- 
ing to  buy,  viz.,  the  reading  public,  and  they  will  not 
be  people  who  will  only  take,  so  to  speak,  one  catch- 
look  at  the  paper.  They  would  read  it,  and  they  would 
also  be  people  who  would  be  in  a  position  to 
form  an  opinion  upon  the  politics  of  The  £ve- 
ning  ibst.  Therefore  they  are  persons  of  rather 
more  intelligence,  who  are  not  misled  by  tbe 
color  or  imitation  of  name  as  when  packets  are  being  ■ 
sold,  such  as  of  tea,  soap,  or  any  thing  else.  Now  the 
argument  is  this :  that  the  name  of  The  Evening  ibst 
would  be  the  natural  name  for  The  Morning  Pbai  to 
take  if  it  published  an  evening  paper.  I  think  that  is 
probable;  but  then  there  is  no  suggestion  that  77»e 
Morning  Fbat  has  really  intended  to  publish  an  eve- 
ning paper.  We  come  therefore  to  this  question :  As- 
suming that  this  paper,  or  the  name  (l>ecause  it  Is 
nothing  but  the  name),  of  Hie  Evening  Jhat  could  be 
understood  by  some  persons  to  be  connected  in  some 
way  with  The  Morning  ibsf,  can  It  be  said  that  there 
is  any  reasonable  prospect  of  damage  or  injury  to  The 
Morning  Poat  t  It  Is  only  the  name  that  Is  complained 
of.  The  papers  are  not  alike ;  the  get-up  is  different^ 
and  there  Is  nothing  in  my  opinion,  except  the  name 
of  The  Evening  ibs^,  which  can  be  considered  as  asng> 
gestion  that  it  is  connected  with  The  MomU^  ibst 
In  my  opinion,  in  order  to  justify  the  court  in  grant- 
ing an  injunction,  we  ought  to  be  satisfied  that  tliere 
will  probably  be  injury  to  the  pockets  of  the  plaintiff. 
That  is  required  in  order  to  justify  us  in  granting  an 
injunction ;  therefore  this  is  really  only  a  oomroon-laW 
action  for  representing  that  the  work  of  the  defend- 
ants is  the  work  of  the  plaintiff,  aud  was  so  connected 
with  the  work  of  tbe  plaintiff  as  to  do  tbe  plaintiff 
some  damage  by  injuring  tbe  selling  of  his  work.  We 
are  dealing  with  the  case  on  equitable  principles  In 
this  way :  We  are  asked  to  grant  an  injunction,  which 
although  courts  of  common  law  now  have  the  power 
of  granting  it,  is  still  an  equitable  remedy,  and  ought 
not  to  be  granted  unless  the  court  is  satisfied  that 
there  is  probable  damage  to  the  plaintiff  (not  damage 
already  Incurred)  as  the  result  of  the  defendanu'  ac- 
tion. It  Is  alleged  that  there  is  a  representation  that 
the  defendants*  work  is  connected  with  the  work  of 
the  plaintiff,  and  that  it  will  in  all  probability 
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damage  and  iujury  to  the  plaintiff,  but  thej  are  not 
competing  works,  and  to  support  the  plaintiff's  case 
there  must  be  clear  evidence  that  the  defendants* 
work  will  cause  injury  to  the  plaintiff,  and  will  pre- 
vent the  plaintiff  from  sellingsome  copies  of  his  work. 
But  the  only  suggestion  which  is  put  forward  Is  this — 
subject  to  one  which  I  will  mention  presently — that  par- 
ties will  be  so  disfi:asted  at  seeing  the  way  in  which  the 
editor  of  77»e  Morning  Post  Is  supposed  to  be  issuing 
the  evening  edition  of  his  paper  that  people  will  say 
we  mast  get  rid  of  7%e  Morning  JhaU  But  I  do  not 
think  any  body  who  had  read  the  paper  would  think 
tbat  the  defendants'  paper  was  issued  by  some  person 
who  prepared  and  issued  TTie  Morning  Jhat,  Even  If 
they  read  it,  I  think  they  would  not  come  to  any  such 
oonolusion;  and  it  was  an  ingenious  argument.  The 
suggestion  was  this,  that  any  one  who  had  heard  called 
out  at  a  railway  station,  ** Terrible  accident,"  or 
Frightful  foreign  news,"  or  any  thing  of  that  sort, 
and  saw  the  evening  placard,  would  buy  the  paper  and 
then  say,  '*I  relied  upon  The  Morning  Poatt  being  sure 
that  TTie  i/(>min0 /bat  would  be  sure  to  contain  cor- 
rect intelligence,'*  and  finding  that  the  news  could  not 
be  depended  upon,  would  then  give  up  his  Morning 
/bst.  But  that  Is  not  the  reasonable  conclusion.  Any 
one  who  read  the  paper  would  at  once  see  that  it  was 
not  from  the  same  hand.  If  it  differed  in  politics  they 
would  at  once  see  the  difference.  They  would  not  im- 
agine that  The  Morning  Ihst  advocated  one  kind  of 
politics  in  the  morning  and  a  different  kind  in  the 
evening.  As  regards  the  news,  they  would  see  when 
they  read  the  paper  that  it  did  not  come  from  the 
same  hand,  and  therefore  there  is  no  probability  of 
damage  or  injury  to  the  proprietors  of  The  Morning 
Jbst  by  any  mistakes  or  failures  of  The  Eveniny  Jbat 
to  act  as  well  as  77if  Morning  Ihst  does  for  the  benefit 
of  the  public.  There  is  only  a  suggestion  of  possible 
injury,  and  I  think  we  ought  not  to  act  on  that.  In 
order  to  justify  us  in  granting  an  injunction  we  must 
have  evidence  to  satisfy  us  that  there  is  reasonable 
probability,  that  in  fact  there  will  be  injury  to  the 
party  complaining.  In  my  opinion  the  action  ought 
to  be  dismissed,  and  I  agree  with  the  lord  chief  jus- 
tice that  it  should  be  dismissed  without  costs. 

BowKN,  L.  J.  This  seems  to  me  to  be  a  very  diffi- 
cult case,  and  one  very  much  upon  the  line;  and  I  am 
not  at  all  surprised  that  the  proprietors  of  The  Morn- 
ing Ihat  have  taken  the  action  which  they  have  taken, 
or  that  the  learned  judge  in  the  court  below  came  to  a 
different  conclusion  from  that  at  which  we  arrive. 
Now  what  is  the  question  we  have  to  ask  ourselves — 
the  test  of  the  law  which  we  have  to  apply  ?  By  plac- 
ing at  the  head  of  their  paper  the  title  Evening  Ihst 
the  defendants,  it  is  said,  have  put  forth  an  untruth- 
fol  representation  and  an  untruthful  representa- 
tion which  is  calculated  to  injure  the  prop- 
erty of  TTie  Morning  Ihat  —  the  untruthful  repre- 
sentation being  said  to  be  an  implied  representation 
that  there  was  a  proprietary  connection  between  the 
new  paper  and  the  old  paper.  That  is  the  gisc  of  the 
action.  In  order  to  see  whether  it  can  be  supported, 
we  must  ask  ourselves  the  question,  is  the  title, 
7%e  Evening  Jbat^  calculated  to  deceive  persons 
into  the  belief  that  it  was  published  by  the 
proprietors  of  TTie  Morning  Ihat,  and  calculated  to 
injure  the  business  of  77ie  Morning  Ibatt  Unless  this 
complex  and  double  proposition  can  be  answered  in 
the  affirmative,  the  application  for  an  Injunction  must 
fail.  In  order  to  succeed.  TTjc  Morning  Ibat  must 
make  out  that  the  title  J?venir>pibst  is  calculated  to 
deceive  people  into  the  belief  that  the  paper  is  pub- 
lished by  The  Morning  Boat,  and  In  a  way  which  is 
likely  to  injure  The  Moiming  Fbst  Now  first  of  all,  as 
to  the  deception :  is  it  calculated  to  deceive  ?    Twenty 


persons  have  been  deceived;  I  do  not  lay,  1  hope,  un- 
due stress  upon  that.  Secondly,  why  has  the  title 
Evening  Ibat  been  deliberately  adopted  by  that  paper? 
The  world  is  wide  and  there  are  many  names.  Why 
was  there  a  persistent  resolve  to  take  the  title  Evening 
Ibst  when  The  Evening  Courier  or  Evening  Oaeette 
or  some  other  name  might  have  been  taken  ?  The 
Morning  Pbat  apparently  is  not  about  to  publish  an 
evening  paper;  but  suppose  TTie  Jfie>m<n(;  ibst  was  in- 
tending, and  did  carry  out  its  intention,  to  pablisfa 
an  evening  edition,  what  name  would  It  be  more  natu- 
ral to  choose  than  The  Evening  Ibst  f  The  Daily 
News,  if  it  published  an  evening  edition,  would  in  all 
probability  call  it  The  Evening  Daily  News,  but  you 
cannot  suppose  that  a  paper  which  is  called  The  Morn- 
ing Ibat  would,  if  It  published  an  evening  edition, 
call  itself  The  Evening  Morning  FoaL  That  would  be 
too  absurd.  The  natural  title  which  77ie  Mor^iinglbai 
would  take  would  be  The  Evening  Ibat.  Now  why 
has  that  title  been  taken  ?  One  ought  not  to  hesitate, 
when  one  Is  judging  facts  as  well  as  law,  to  draw  a 
sharp  line;  and  I  do  not  hesitate  to  draw  the  infer- 
ence that  the  title  was  taken  to  deceive  somebody. 
But  that  is  not  enough.  Is  it  calculated  to  deceive  the 
public  in  a  way  which  would  injure  The  Morning  Ibat  f 
It  may  be  that  it  is  taken  to  deceive  the  public  with- 
out injuring  The  Moi-ning  Ibat  In  my  opinion  that  Is 
exactly  what  has  happened  in  this  case ;  it  has  been  an 
attempt  to  deceive  the  public,  but  there  has  not  been 
shown  to  be,  within  any  measurable  distance  any 
probability  of  Injuring  The  Morning  FbaL  Tlie  Morn- 
ing Ihat  is  an  old-established  paper— everybody  knows 
it— its  character  and  politics,  and  literary  position.  I 
am  of  opinion  that  this  attempt  is  one  which  never 
could  touch  that  position.  In  the  first  place  The  Even- 
ing Ibat  Is  not  a  competing  paper,  and  there  arises  a 
broad  distinction  between  this  case  and  almost  all  the 
others  which  have  been  cited  to  us.  It  is  not  entering 
into  competition.  A  person  does  not  buy  The  Morn- 
ing Ibst  the  less  because  he  buys  The  Evening  Ibat. 
When,  if  at  all,  is  It  to  be  suggested  that  the  Injury  will 
be  done  to  The  Morning  Ibatf  We  then  asked  the 
learned  counsel  who  argued  the  case  for  Tlie  Morning 
Ibathow  he  suggested  that  a  person  who  bought  77ie 
Fnening  Poat  in  the  evening  would  be  less  likely  to 
buy  Tlie  Morning  Ibat  in  the  morning,  and  as  the  lord 
chief  justice  suggested,  would  The  Morning  Poat  take 
one  penny  less ?  The  counsel  was  then  driven  to  this 
ingenious  suggestion,  that  a  person  going  by  railway 
might  buy  his  i/om^tiy  Poat  over  night.  Fancy  the 
portrait  of  a  gentleman  standing  at  a  railway  book- 
stall and  buying  2%e  Morning  Pbat  over  night.  It  is  a 
suggestion  which  seems  to  me  most  remote  and  imag- 
inary. It  is  as  unlikely  as  if  you  were  to  have  your 
breakfast  over  night.  The  only  case  In  which  I  can 
conceive  a  person  having  breakfast  over  night  is  that 
he  is  not  likely  to  have  It  next  morning:  and  there- 
fore if  a  person  is  not  likely  to  be  able  to  purchase  a 
Morning  Ibat  over  night,  it  is  just  as  likely  he  might 
purchase  TheEvening  Ibat  the  night  before.  But  the  hy- 
pothesis is  that  in  such  a  case  he  cannot  buy  The  Morn- 
ing Ibat  next  morning,  and  if  so,  where  in  the  injury? 
It  is  too  remote  and  fanciful  to  suppose  that  any  thing 
of  that  sort  will  happen.  In  the  next  place,  is  a  per- 
son who  reads  the  paper  likely  to  be  deceived  ?  He 
must  bean  extremely  unintelligent  person  if  he  thinks 
that  T!ie  Evening  Ast,  which  disclaims  all  connec- 
tion with  The  Morning  Ibat,  and  writes  upon  different 
topics  and  a  4|lfferent  style,  is  connected  with  The 
Morning  Poat  The  suggestion  would  explode  itself 
before  he  got  half-way  through  the  first  page.  I  think 
The  MoTfiing  Pbat  is  not  likely  to  be  hurt.  Still  I 
think  a  trick  has  been  attempted  to  be  played,  and  for 
that  reason  I  think  the  justice  of  the  case  it  sufficiently 
met  by  dismissing  the  action  without  costs  (for  no  la- 
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jurj  has  been  shown  as  likely  to  accrue  to  7'he  Mom^ 
ing  Ihst)  because  the  persons  against  whom  the  action 
has  been  brought  have  been,  in  my  opinion,  guilty  of 
a  dishonest  action. 

Appeal  allowed,  but  without  costs,  and  action  dis- 
missed without  costs. 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT, 

POBGBRY— PRINTING  THEATRICAL  TICKETS.— A  per- 
son arrested  on  complaint  of  a  consular  agent  for  the 
crime  of  forgery  alleged  to  have  been  committed  in 
Mexico  is  not  entitled  to  be  discharged  on  habeas  cor- 
ptis  where  the  undisputed  evidence  shows  that  peti- 
tioner, knowing  of  the  future  engagement  of  a  theat- 
rical company  in  the  city  of  Mexico,  falsely  repre- 
sented himself  to  be  its  agent,  printed  and  sold  tick- 
ets of  admittance,  and  then  escaped  with  the  money, 
as  the  treaty  with  Mexico  (12  U.  S.  Stat,  at  Large,  art. 
1)  provides  for  the  surrender  of  fugitives  if  the  evi- 
dence would  justify  committal  for  trial  if  the  crime 
had  been  committed  in  the  country  where  the  fugi- 
tive was  apprehended,  and  forgery  may  be  committed 
by  printing  as  well  as  writing  instruments  purporting 
to  be  the  act  of  another.  About  the  only  contest  made 
by  the  counsel  for  the  prisoner  is  that  these  are  net 
forgeries,  mainly  because  they  are  printed  matter,  and 
are  not  in  writing,  and  because  neither  the  name  of 
Mr.  Abbey,  nor  of  any  body  purporting  to  be  responsi- 
ble therefor,  is  found  In  writing  upon  them,  using  the 
word  **  writing,**  as  defendant's  counsel  does,  as  mean- 
ing script  or  signatures  made  by  the  use  of  a  pen.  It  is 
therefore  contended  that  these  tickets  are  not  forger- 
ies; but  the  fraudulent  intent  with  which  they  were 
issued,  the  actual  loss  and  deception  to  the  parties 
who  bought  them,  and  the  injury  to  Mr.  Abbey  and 
the  others  concerned,  are  not  controverted.  It  is  said 
however  that  this  is  only  a  cheat  at  common  law,  and 
it  is  very  strenuously  argued  that  the  real  meaning  of 
the  word  *' forgery  "  in  this  treaty  is  to  be  ascertained 
by  the  definition  of  that  offense  according  to  the  c<im- 
mon  law  of  England.  The  first  idea  that  occurs  to 
the  mind  in  reference  to  this  suggestion  is  that  the 
common  law  of  England  can  hardly  be  said  to  be  the 
only  criterion  by  which  to  construe  the  language  of  a 
treaty  between  Mexico  and  the  United  States.  The 
former  government  cannot  be  supposed  to  have 
had  that  common  law  exclusively  in  mind  as  govern- 
ing the  true  construction  of  a  treaty  concluded  be- 
tween itself  and  this  country,  neither  of  which  owes 
any  allegiance  to  England.  Another  circumstance  in 
connection  with  this  matter  is  that  this  court  has  fre- 
quently decided  that  there  are  no  common-law  crimes 
of  the  United  States.  In  very  few  of  the  States  were 
there  common-law  crimes  remaining  as  subjects  of 
punishment  at  the  time  when  this  treaty  was  made. 
Almost  every  State  in  the  Union  has  recast  her  crimi- 
nal law  by  the  enactment  of  statutes  in  such  a  mode 
that  the  common  law  is  now  only  appealed  to  as  an 
aid  in  the  definition  of  crimes.  By  the  Roman  civil 
law,  which  perhaps  pervades  or  did  pervade  the  juris- 
prudence of  the  larger  portion  of  the  civilized  nations 
of  the  earth  at  the  time  of  the  making  of  this  treaty, 
forgery  was  looked  upon  as  one  of  the  subdivisions  of 
the  crimen  falsi,  which  included  forgery,  perjury,  the 
alteration  of  the  current  coin,  dealing  with  false 
weights  and  measures,  etc.  1  Bouv.  Law  Diet.  411. 
In  support  of  this  view  it  may  be  noted  that  the  term 
corresponding  to  the  word ''forgery"  which  Is  used 
in  the  Spanish  draft  of  the  treaty  is  **  la  falsiflcaoion." 
It  certainly  does  not  appear  from  this  that  the  Mexi- 
can authorities  intended  to  be  bound  in  the  treaty  by 
any  very  restricted  use  of  the  word  "  forgery,"  when 


the  question  concerned  an  offense  of  that  character 
committed  in  Mexico.  It  is  for  an  offense  against 
Mexican  law  that  the  prisoner  Is  held  to  answer.  As 
he  is  not  now  upon  final  trial,  but  the  only  question  is 
whether  he  has-oommitted  an  offense  for  which,  ac- 
cording to  the  treaty,  he  should  be  extradited  to  that 
country,  and  there  tried,  we  do  not  see  that  this  ap- 
plication to  set  the  prisoner  at  large,  after  he  has  been 
once  committed  by  an  examining  court  having  com- 
petent authority,  and  after  having  been  held  to  an- 
swer in  Mexico  for  the  offense  charged,  that  this  court 
is  bound  to  examine  with  very  critical  accuracy  into 
the  question  as  to  whether  or  not  the  act  committed 
by  the  prisoner  is  technically  a  forgery  under  the  com- 
mon law.  Especiallyis  this  so  when  the  wickedness 
of  the  act,  the  fraudulent  intent  with  which  it  was 
committed,  and  the  final  success  by  which  the  fraud 
was  perpetrated,  are  undoubted.  But  we  are  not  sat- 
isfied that  the  crime  of  forgery,  even  at  common  law, 
is  limited  to  the  production  by  means  of  a  pen  of  the 
resemblance  of  some  mau*s  genuine  signature  which 
was  produced  with  a  pen.  This  view  of  the  subject 
would  exclude  from  the  definition  of  this  crime  all 
such  instruments  as  government  bonds,  bank  notes, 
and  other  obligations  of  great  value,  as  well  as  rail- 
road tickets,  where  the  signature  of  the  officer  which 
makes  them  binding  and  effectual  Is  impressed  upon 
them  by  means  of  a  plate  or  other  device  representing 
his  genuine  signature.  It  would  also  exclude  from  its 
definition  all  such  instruments  charged  as  forgeries 
where  the  similitude  of  the  signer's  name  is  produced 
by  a  plate  used  by  the  forger.  It  can  hardly  be  possi- 
ble that  these  are  not  forgeries  within  the  definition  of 
the  common  law;  and  if  they  are,  they  show  that  it  is 
not  necessary  that  the  name  which  appears  upon  the 
false  instrument  shall  be  placed  thereon  by  means  of  a 
pen  or  by  the  actual  writing  of  it  in  script,  but  that 
the  crime  may  be  committed  as  effectually  if  it  is  done 
by  an  engraved  plate  or  type  so  arranged  as  to  repre- 
sent or  forge  the  name  as  made  by  the  actual  use  of  a 
pen.  It  is  difficult  to  perceive  how  the  question  as  to 
whether  the  forgery  was  committed  by  printing  or  by 
stamping  or  with  an  engraved  plate,  or  by  writing 
with  a  pen,  can  change  the  nature  of  the  crime  charged. 
Mr.  Bishop,  In  the  second  volume  of  his  work  on  Crim- 
inal Law,  discusses  this  subject  with  his  usual  philo- 
sophical acumen.  He  says:  **  Sec.  525.  Looking  at  the 
writing  as  a  representation  addressed  to  the  eye,  reason 
teaches  us  that  whether  it  Is  made  with  the  pen,  with 
a  brush,  with  printer's  type  and  ink,  with  any  other 
instrument,  or  by  any  other  device  whatever,  whether 
it  is  in  characters  which  stand  for  words  or  in  charac- 
ters which  stand  for  ideas,  in  the  English  language,  or 
in  any  other  language,  ia  quite  immaterial,  provided 
the  representation  conveys  to  any  mind  the  substance 
of  what  the  law  requires  to  constitute  the  writing 
whereof  forgery  mny  be  committed.  This  statement 
of  the  doctrine  is  In  broader  terms  than  are  to  be 
found  in  the  books,  yet  there  is  no  decision  contrary 
to  what  is  thus  said ;  and  beyond  doubt  the  tribunals 
will  hold  the  law  as  thus  stated  whenever  the  occasion 
requires.  Sec.  52G.  Thus  Mr.  Hammond  remarks: 
'The  question  upon  this  branch  of  the  inquiiy  re- 
mains, whether  seals,  or  rather  their  impressions, 
with  other  similar  subjects,  are  upon  a  similar  footing 
with  writings  (here  employing  the  word  in  its  re- 
stricted sense) ;  and  in  all  probability  it  will  be  found 
that  they  are,  though  no  positive  authority  has  sanc- 
tioned this  notion.'  "  This  author  also  quotes  from 
the  fifth  report  of  the  English  criminal  law  commis- 
sion, made  in  1840,  p.  69  et  seq.,  in  which  Is  found  the 
following  language,  speaking  of  forgery :  "The  offense 
extends  to  every  writing  used  for  the  purpose  of  au- 
thentication, as  in  case  of  a  will,  by  which  a  testator 
signifies  his  intentions  as  to  the  disposition  of  his 
property,  or  of  a  certificate  by  which  an  officer  or  other 
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authorized  person  asaures  others  of  the  truth  of  any 
fact,  or  of  a  warrant  by  which  a  magistrate  signifies 
his  anthoritj  to  arrest  an  offender.  The  ortme  is  not 
oonfliied  to  the  falsification  of  mere  writings ;  it  plainly 
extends  to  seals,  stamps,  and  all  other  visible  marks 
of  distinction  by  which  the  truth  of  any  fact  is  au- 
thenticated, or  the  quality  or  genuineness  of  any  arti- 
cle Is  warranted ;  and  consequently  where  a  party  may 
be  deceived  and  defrauded  from  haying  been,  by  false 
signs,  induced  to  give  credit  where  none  was  due." 
While  the  views  of  counsel  for  the  prisoner  are  unsup- 
ported by  any  well-considered  judicial  decision,  there 
is  high  authority  for  holding  the  contrary.  The  great 
increase  in  the  use  of  printing  for  all  forms  of  instru- 
ments, such  as  deeds,  bonds,  tickets,  tokens  for  the 
payment  of  goods,  etc.,  hare  seemed  to  demand  that 
where,  either  by  the  common  law  or  by  statute,  such 
instruments  are  required  to  be  in  writing,  the  term 
**  writing  *'  should  be  held  to  include  printing  as  well 
as  script.  In  Henshaw  v.  Foster,  9  Pick.  812,  refer- 
ence was  made  to  the  provision  of  the  Constitution  of 
the  State  of  Massachusetts  which  declared  that  "every 
member  of  the  House  of  Representatives  shall  be  cho- 
sen by  written  votes."  A  party  offered  his  ballot, 
which  was  rejected,  and  he  thereupon  sued  the  inspee- 
tors  of  the  election  for  their  refusal  to  recelTehis  vote. 
They  declined  to  accept  it  upon  the  ground  that  the 
ballot  was  printed,  and  was  not  therefore  "written," 
within  the  meaning  of  the  Constitution.  The  court 
however  in  a  very  well-considered  opinion,  decided 
that  the  printed  vote  came  within  the  meaning  of  the 
law  requiring  votes  to  be  in  writing.  In  the  subse- 
quent case  of  Com.  v.  Ray,  8  Gray,  441,  the  defendant 
was  indicted  for  forgery,  and  the  question  was  whether 
the  instrument  which  he  presented  constituted  a  for- 
gery at  common  law.  The  court  said :  '*  It  Is  objected 
that  the  crime  of  forgery  cannot  beconnitted  by  coun- 
terfeiting an  instrument  wholly  printed  or  engraved, 
and  on  which  there  Is  no  written  signature  personally 
made  by  those  to  be  bound.  The  question  is  whether 
the  writing,  the  counterfeiting  of  which  is  forgery, 
may  not  be  wholly  made  by  means  of  printing  or  en- 
graving, or  muse  be  written  by  the  pen  by  the  party 
who  executes  the  contract  In  the  opinion  of  the 
court,  such  an  instrument  may  be  the  subject  of  a  f  or- 
geiy,  when  the  entire  contract,  including  the  signa- 
ture of  the  party,  has  been  printed  or  engraved.  The 
cases  of  forgery  generally  are  cases  of  forged  hand- 
writing. The  course  of  business  and  the  necessities 
of  greater  facilities  for  dispatch,  have  introduced  to 
some  extent  the  practice  of  having  contracts  and 
other  instruments  wholly  printed  or  engraved,  even 
including  the  name  of  the  party  to  be  bound.  *  *  * 
It  has  never  been  considered  any  objection  to  con- 
tracts required  by  the  statute  of  frauds  to  be  in  writ- 
ing that  they  were  printed."  Then  after  speaking  of 
the  cases  In  which  a  signature  made  by  the  pen  is  nec- 
essary to  the  execution  of  a  contract,  the  court  pro- 
ceeds: '*  But  if  an  individual  or  a  corporation  do  in 
fact  elect  to  put  into  circulation  contracts  or  bonds  in 
which  the  names  of  the  contracting  parties  are  printed 
or  lithographed,  as  a  substitute  for  being  written  with 
the  pen,  and  so  intended,  the  signatures  are  to  all  In- 
tents and  purposes  the  same  as  if  written.  It  may  be 
more  difficult  to  establish  the  fact  of  their  signatures, 
but  if  shown  the  effect  is  the  same.  Such  being  the 
effect  of  such  form  of  executing  like  contracts,  it 
wuuld  seem  to  follow  that  any  counterfeit  of  it,  in  the 
simllHnde  of  it,  would  be  making  a  false  writing  pur- 
porting to  be  that  of  another,  with  ihe  Intent  to  de- 
fraud." It  was  therefore  held  that  in  case  that 
although  he  did  not  personally  aid  in  the  manual  op- 
eration of  engraving  or  lithographing  the  spurious  in- 
strument, yet  it  being  conceded  that  it  was  done  by 
his  procuration,  the  defendant  was  responsible.    That 


was  the  case  of  a  railroad  ticket,  and  the  applicability 
of  the  decision  to  the  matter  now  before  us  is  unques- 
tionable. The  case  of  People  v.  Rhoner,  4  Park.Crlm. 
166,  is  strikingly  like  the  present  one  in  almost  every 
particular.  There  the  prisoner  had  been  committed 
by  a  justice  of  the  peace  on  a  preliminary  examina- 
tion, upon  a  charge  of  having  in  his  possession,  know- 
ingly, counterfeited  notes  of  the  Austrian  National 
Bank,  with  Intent  to  defraud.  He  was  brought  be- 
fore the  Supreme  Court  in  the  State  of  New  York  by 
a  writ  of  haheaa  corpus^  and  the  same  question  which 
it  raised  here  was  there  presented.  It  was  said  that 
every  part  of  these  bank  notes  on  which  the  charge 
was  founded,  which  appeared  to  be  complete  and  en- 
tirely filled  up,  including  the  slgnaturo  of  the  cashier 
or  director,  was  evidently  a  print  or  impression  from 
an  engraved  plate.  The  argument  was  there  pressed, 
as  in  this  case,  that  these  notes  oould  not  be  forgeries 
for  that  reason,  nor  oould  they  be  the  subject  of  for- 
gery. The  whole  question  was  very  fully  reviewed 
by  Judge  Sutherland  in  his  opinion,  in  which  he  held 
that  *'the  word  'instrument'  includes  not  only  'written 
instruments'  and  'writings,'  but  also  engraved  or 
printed  instruments,  being  or  purporting  to  be  the  act 
of  another;  indeed  all  and  every  kind  of  instrument 
by  the  forging  of  which  any  person  may  be  affected, 
bound  or  in  any  way  injured  In  his  person  or  prop- 
erty. I  do  not  see  why  an  engrared  or  printed  in- 
strument, or  an  engraved  or  printed  name,  affixed  to 
an  instrument  by  a  person  is  not  bis  act,  and  may  not 
purport  to  be  the  act  of  another."  The  same  principle 
is  reaffirmed  by  the  Supreme  Court  of  Massachusetts 
in  the  case  of  Wheeler  v.  Lynde,  1  Allen,  402.  April 
14, 1888.    Benson  v.  MoMahon.    Opinion  by  Miller,  J. 


ABSTRACTS  OF  VARIOUS  RECENT 
DECISIONS. 

(^OKTBACT—  LVA8K  OF  DI8EA8KD  ANIMAIil  —  PUBUO 

POLiOT.— Defendant,  being  sued  for  failure  to  return 
certain  ewes  leased  to  him  for  breeding  purposes, 
alleged  in  his  answer  that  at  the  time  of  the  lease 
plaintiff  knew  that  the  sheep  were  diseased,  and 
caused  this  defendant  ignorantly  to  drive  them  along 
the  public  roads,  against  the  Penal  Code  of  Texas, 
arts.  694,  696,  forbidding  such  sheep  to  be  permitted 
beyond  the  owner's  premises,  and  that  therefore  the 
contract  was  void.  Held,  that  a  demurrer  to  that  por- 
tion of  the  answer  was  properly  sustained.  That  a 
contract  cannot  be  enforced  which  has  for  Its  purpose 
the  securing  of  the  perfoi*mauce  of  an  act  forbidden 
by  the  common  or  statutory  law,  Is  well  settled ;  and 
so,  whether  the  act  be  one  malum  in  ae  or  only  malum 
prohibitum.  There  is  nothing  In  the  contract,  made 
the  basis  of  this  action,  which  required  the  defendant 
to  do  any  act  forbidden  by  law.  It  gave  to  him  the 
right  to  the  use  and  possession  of  the  ewes  for  the 
period  of  three  years,  and  thus  gave  him  the  power  by 
their  use  to  violate  a  penal  law  if  the  sheep  were  dis- 
eased as  alleged.  So  standing,  the  contract,  If  it  be 
illegal,  it  must  be  because  the  appellee  knew  when  he 
made  It  that  the  appellant  intended  to  remove  the 
sheep  to  another  range,  and  in  so  doing  might  violate 
the  law.  No  case  has  gone  to  the  extent  of  holding 
such  a  contract  Invalid.  The  pleadings  do  not  allege 
that  the  appellee  had  knowledge  of  the  fact  that  the 
appellant  Intended  to  drive  the  sheep  along  or  upon 
public  roads  in  taking  them  from  one  range  to  another, 
but  do  allege  that  the  appellant  was  caused  or  induced 
so  to  drive  them  by  the  representations  made  by  the 
appellee  to  the  effect  that  the  sheep  were  not  affiscted 
with  the  contagious  and  infectious  diseases  named; 
i.  e..  that  he  was  thus  induced  to  do  an  act  which,  as 
to  him,  in  the  absence  of  knowl^djee  that  the  sheep 
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were  eo  dieeaeed,  woald  uoi  bie  peual  iu  its  character, 
wbichhe  would  not  ba^Fe  doue  had  he  kuowu  the 
sheep  were  diseased.  Had  the  answer  however  alleged 
that  the  appellee  ki»ew  wheu  he  made  the  eoutraot 
saed  npoa  that  the  appellant  iuteiided  to  dri?e  the 
sheep  along  or  apou  public  roads,  eveii  theu  we  ara  of 
the  opinion  that  the  demurrer  would  have  been 
properly  sttstafaied.  The  uses  to  which  the  parties  con- 
templated the  ewes  should  be  put,  the  breeding  of 
lambs  and  tkie  growl ug  of  wool,  were  lawful  in  them* 
selves.  The  contract  gave  the  appellant  the  rlglit  to 
them  for  these  or  any  other  lawful  uses  for  the  named 
period ;  but  there  is  nothing  In  it  tending  (o  show 
that  for  the  accomplishment  of  these  purposes  auy  act 
forbidden  by  law  was  necessary,  contemplated  or  re* 
quired  by  the  contract.  The  manner  In  which  the 
appellant  should  carry  the  sheep  from  one  ranch  to 
another  was  In  no  way  regulated  by  the  eontcaot 
which  fixed  the  uses  to  which  the  animals  were  ex- 
pected to  be  applied.  There  Is  a  conflict  of  authority 
as  to  whether  a  contract  Is  void  only  when  the  unlaw* 
ful  use  of  the  subject-matter  of  It  is  m  part  ef  the 
agreement,  or  whether,  though  this  is  not  so,  the 
known  intention  of  the  one  party  to  put  to  an  unlaw- 
ful use  will  render  it  void.  The  tendency  of  the  de- 
cisions in  this  State  has  been  toward  a  denial  of  the 
invalidity  of  a  contract,  on  the  mere  ground  that  one 
party  to  it  may  have  known  of  an  intention  on  the 
part  of  the  other  to  use  the  sttbject-<matter  of  the  con- 
tract for  an  unlawful  purpose.  HcKiuney  v.  An- 
drews, 41  Tex.  866;  Bishop  v.  Honey,  84  id.  262.  Be 
the  rule  as  it  may,  the  mere  knowledge  of  the  appellee 
that  the  appellant  may  have  intended  to  drive  the 
sheep  on  or  over  public  roads  would  not  invalidate  the 
contract  wheu  the  purpose  was  to  give  and  limit  the 
uses  to  which  the  sheep  might  be  applied,  and  not  to 
regulate  the  incideatal  powers  the  appellant  might  use 
in  controlling  and  caring  for  them,  with  a  view  to 
make  the  lawful  uses  most  profitable  to  himself.  Tex. 
Sup.  Ct.,  Jan.  17, 1888.  Labbe  v.  CorbetL  Opinion  by 
SUyton,  J. 

Dedication  —  special  purpose  —  hitching 
SQUARE  — ALTERATION.— Where  a  square,  within  the 
corporate  limits  of  the  city  of  Winchester,  dedicated 
to  the  public,  has  been  used  for  the  county  court- 
house, jail,  olerk*s  offices  and  hitcbing-posts  and 
standing  room  for  the  horses  and  wagons  of  farmers, 
and  others  coming  to  the  court-house  from  a  distance, 
ever  since  the  formation  of  the  connty,  in  1743,  and 
prior  to  the  incorporation  of  the  city,  such  dedication 
will  be  held  to  be  for  such  special  purposes  and  uses 
only;  and  an  injunction  will  issue  to  restrain  the  city 
from  removing  the  h itching-posts  and  pavements  and 
otherwise  altering  a  part  of  the  square.  Va.  8up.  Ct. 
App.,  Feb.  2, 1888.  Board  of  Sup' rs  of  Frederick  Co. 
V.  City  of  Winchester,    Opinion  by  Hinton,  J. 

EASKMSNT— RESERVATION    OF— RIGHTS   OF    OWNER 

OF  FEB— aATES.— The  grantor  of  land  reserved  **to 
himself,  his  heirs  and  assigns,  to  pass  and  repass  over 
and  upon  a  strip  of  land  ten  feet  in  width,  on  the 
southerly  line  of  above-granted  premises,  to  and  from 
North  Court  street,  with  teams  and  otherwise." 
if  eld,  iu  an  action  of  tort  for  the  obstruction  of  the 
way,  that  the  fee  in  the  land  over  which  the  right  of 
way  was  reserved  in  the  deed,  passed  to  the  grantee 
therein,  and  that  the  defendant,  as  owner  thereof, 
subject  to  said  right  of  way,  had  the  right  to  keep  up 
suitable  gates  across  the  same  at  either  end,  and  also 
to  maintain  a  suitable  division  fence  upon  the  line  be- 
tween him  and  the  adjoining  proprietor.  The  right 
of  the  defendant  to  erect  gates  must  depend  upon  the 
facts  and  circumstances.  The  plaliitifTs  right  was  to 
pass  and  repass  from  the  street  to  her  house  lot,  over 
a  strip  of  land  ten  feet  wide  belonging  to  the  defend- 


ant. The  gates  were  erected  at  the  termini  of  the  way 
—not  iu  the  middle  of  It,  as  in  Dickinson  v.  Whiting. 
141  Mass.  414.  The  passage  through  them  was  more 
than  ten  feet  wide;  and  the  only  question  in  regard 
to  them  was  whether  the  defendant  had  a  right  to 
maintain  reasonable  and  suitable  gates  at  the  termini 
of  the  way.  Williams  v.  Clark,  140  BCass.  288.  was  on 
the  construction  of  an  agreement  by  a  railroad  corpo- 
ration to  furnish  a  convenient  crossing.  The  oroasing 
was  built  by  the  corporation  in  1868,  without  gates  or 
bars,  and  was  so  maintained  by  it  and  its  anooessors 
until  1884.  It  was  held  that  there  was  no  right  to  ob- 
stinict  the  crossing  by  gates  or  bars.  The  court  says : 
'*  While  In  terms  it  is  not  provided  that  this  crossing 
shall  not  be  obstructed  by  gates  or  bars,  yet  the  facts 
that  it  was  to  be  *  convenient,'  and  that  the  railroad 
company  itself  constructed  and  for  many  years  per- 
mltteu  the  existence  of  such  a  one,  sufficient^  show 
that  what  it  intended  to  grant  was  a  free  right  of  pas- 
sage. No  usage  or  circumstances,  such  as  are  shown 
when  one  grants  a  way  or  right  of  way  over  a  field 
devoted  to  agricultural  or  other  purposes,  indioatiiic 
that  the  right  granted  is  to  be  subordinate  to  the 
rights  of  the  grantor,  or  the  use  made  by  him  of  the 
premises,  here  exists.  That  a  crossing  obstructed  by 
gates  or  bars  is  less  convenient  to  those  entitled  to  use 
It  is  fully  conceded  by  the  defendant's  argument.*'  in 
Welch  V.  Wilcox,  101  Mass.  162,  the  owner  of  two  ad- 
joining estates  iu  Cbarlestown  conveyed  one  to  the  de- 
fendant, with  the  right  to  use  **  the  passage-way  lead- 
ing from  Lexington  street,  as  now  laid  out,**  over  the 
other  estate,  which  he  soon  after  conveyed  to  the 
plaintiff,  excepting  a  three-foot  passage-way  as  laid 
out  on  the  premises.  There  was  no  gate  in  Lexington 
street,  and  the  passage  was  open,  and  remained  ao  for 
eight  yeara,  when  the  plaintiff  erected  a  gate  at  the 
end  of  it  on  Lexington  street,  which  narrowed  the 
passage  three  inches.  The  defendant  removed  the 
gate.  The  case  was  submitted  on  agreed  facts,  one  of 
which  was  that  the  defendant  could  show  that  paa- 
sages  of  like  character  in  Cbarlestown  were  without 
gates,  and  the  court  held  that  the  plaintiff  had  no  right 
to  maintain  the  gate.  The  court  say:  **Xt  does  not 
appear  iu  what  manner  the  way  was  laid  out,  but  we 
must  infer  that  it  was  by  some  well-marked  bound- 
aries, known  and  recognized  by  both  parties.  There 
was  no  gate  separating  the  passage-way  from  the 
street  at  the  time  of  these  conveyances,  and  in  the 
opinion  of  the  court,  the  plaintiff  had  no  right  to  erect 
and  maintain  a  gate  at  the  entrance  of  said  passage- 
way, or  to  narrow  the  way  as  described.  If  the  ob- 
struction in  the  way  had  existed  at  the  time  of  the 
deed  to  the  defendant,  or  even  if  it  had  been  shown 
that  similar  passage-waj-s  were  usually  so  closed,  the 
plaintiff's  claim  would  stand  on  stronger  ground,  for  it 
may  be  presumed  that  the  parties  to  the  grant  wera 
acquainted  with  the  public  usage,  and  created  this 
easement  with  reference  to  those  usages.*'  In  Under- 
wood V.  Carney,  1  Cush.  285,  the  defendant  owned  the 
right  of  way  over  Morton  place,  in  Boston,  subject  to 
a  prior  right  of  way  of  the  plaintiff^  The  defendant 
erected  warehouses  on  the  line  of  Morton  place,  ob- 
structing the  place  with  sidewalks,  trap-doors,  shut- 
ters, etc  A  ruling  that  the  use  made  by  the  defend- 
ant of  the  way  was  a  reasonable  use,  was  sustained, 
and  judgment  entered  on  a  verdict  ordered  for  the  de- 
fendant. The  court  say  that  '*  public  usage — the  use 
which  others  similarly  situated  make  of  their  land- 
is  evidence  of  a  reasonable  use,**  and  that  that  rule  is 
decisive  of  the  case,  **  for  we  are  not  satisfied  that  the 
defendants  make  any  use  of  the  passage-way,  or  that 
they  have  done  any  acts  on  their  lands  adjoining 
thereto  which  was  not  justified  by  a  common  and  well- 
established  usage.'*  In  Van  0*Linda  v.  Lothrop,  21 
Pick.  282,  the  action  was  by  the  om^ev  of  the  fee 
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agniutt  the  owner  of  a  right  of  way,  for  abuse  of  the 
right  The  case  was  tried  before  Mr.  Chief  Jos- 
tioe  Shaw  and  a  jary,  and  was  sobmitted  to  the 
Jury  under  instmotions  as  to  what  would  be  a  reasoo- 
abie  use  of  the  way.  The  opinion  considers  what  is  a 
reasonable  use  of  a  way  depending  much  on  the  local 
situation,  and  much  on  general  usage.  A  person  over 
whose  land  there  is  a  right  of  way  will  or  will  not 
have  a  right  to  maintain  gates  at  the  ends  of  the  way, 
according  to  circumstances.  Upon  the  facts  in  this 
ease,  we  thiutc  it  does  not  appear  that  the  plaintiff  had 
not  the  right ;  and  tliat  it  must  be  taken  for  the  pur- 
poses of  this  case  that  he  had  the  right.  Mass.  Sup. 
Jnd.  CU,  Feb.  6,  1888.  Short  t.  Devine.  Opinion  by 
W.  Allen,  J. 

Gut— MORTIS    ca^usa  —  byibencv  of  donek  — 
CORROBORATION.— F.,  being  in  fair  health,  wrote  his 
wife's  name  on  an  envelope,  put  something  into  it, 
and  handed  it  to  his  wife,  saying :  **  I  give  you  this,  It 
is  for  you  to  take  care  of.**    The  wife  put  away  the 
envelope  In  her  own  custody  without  knowing  what 
was  In  It.    Some  months  afterward  F.,  being  seriously 
III,  and  knowing  that  he  probably  would  not  recover, 
asked  his  wife  for  the  envelope,  took  out  a  banker's 
deposit  note  for  10001.,  wrote  his  own  name  on  the 
back  of  the  note,  replaced  It  In  the  envelope   and 
handed  it  to  his  wife,  saying:  ''That  will  make  yon 
all  right;  be  sure  and  Iceep  it."    No  one  but  the  wife 
was  present  at  these  Interviews,  and  her  evidence  as 
to  what  passed  was  uncorroborated  by  any  other  evi- 
dence.   She  was   not  cross-examined.    Held^  that  a 
valid  donatio  mortia  oausd  was  sufBctently  established, 
and  that  the  wife  was  entitled  to  the  money  secured 
by  the  deposit  note.    The  law  is  that  when  an  attempt 
la  made  to  charge  a  dead  person  In  a  matter  in  which, 
if  he  were  alive,  he  might  answer  the  charge,  the  evi- 
dence ought  to  be  looked  at  with  great  care;  the  evi- 
dence ought  to  be  thoroughly  sifted,  and  the  mind  of 
any  judge  who  hears  it  ought  to  be  first  of  all  in  a 
state  of  suspicion ;  but  if  in  the  end  the  truthfulness 
of  the  witnesses  is  made  perfectly  clear  and  apparent, 
and  the  tribunal  which  has  to  act  on  their  evidence 
believes  them,  the  suggested  doctrine  becomes  ab- 
surd.   And   then  in  re  Hodgson ;  Beckett  v.  Rams- 
dale  (54  L.  T.  Rep.  (N.  S.)  222;  81  Cb.  Dlv.  177),  Sir  J. 
Hannen  says  (81  Ch.  Div.  183) :  '*  Now  it  Is  said  on  be- 
half of  the  defendants  that  this  evidence  is  not  to  be 
accepted  by  the  court,  because  there  Is  no  corrobora- 
tion of  it.    We  are  of  opinion  that  there  Is  no  rule  of 
English  law  laying  down  such  a  proposition.    The 
statement  of  a  living  man  is  not  to  be  disbelieved  be- 
cause there  is  no  corroboration,  although  in  the  neces- 
sary absence  through  death  of  one  of  the  parties  to 
the  transaction,  it  Is  natural  that  In  considering  the 
statement  of  the  survivor  we  should  look  for  cor- 
roboration in  support  of  It ;  but  if  the  evidence  given 
by  the  living  man  brings  conviction  to  the  tribunal 
which  has  to  try  the  question,  then  there  is  no  rule  of 
law  which  prevents  that  conviction  being  acted  upon." 
In  this  case  there  is  some  slight  corroboration,  because 
the  envelope  has  been  produced  which  was  indorsed 
by  the  testator  with  the  name  of  his  wife.    But  I  do 
not  put  it  upon  that,  and  I  should  decide  the  case  in 
the  same  way  if  that  envelope  had  been  lost.    It  Is 
true  that  the  widow's  evidence  Is  not  corroborated, 
but  she  was  not  cross-examined.    It  is  said  her  bona 
fiden  is  not  disputed,  and  the  best  proof  of  that  is  that 
she  has  never  been  cross 'examined.    I  have  therefore 
sufficient  evidence  that  a  gift  of  this  deposit  note  was 
made  as  a  donatio  mortia  cauad,  and  I  have  authority 
that  snch  a  gift  is  good  at  law.    Ch.  Div.,  March  8, 
1888.    58  L.  T.  Rep.  (N.  8.)  12.    Re  Farman;  Farmcm 
V.  Smith.    Opinion  by  North,  J. 

Injunction  —  speoiwc  pbrform anox — person al 
8ervi0b8  — contract  to  vurnish  frss8  bispatcbb8. 


—The  Iron  Age  Publishing  Company,  under  an  alleged 
contract  with  the  New  York  Associated  Press,  claimed 
the  exclusive  right  for  an  Indefinite  period  to  receive 
and  publish  at  Birmingham,  Alabama,  all  the  Associ- 
ated Press  dispatches  gathered  and  prepared  for  the 
press  by  the  New  York  Company,  and  transmitted 
over  the  lines  of  the  Western  Union  Telegraph  Com- 
pany. The  contract  l)eing  for  personal  services,  in- 
volvlDg  continuous  labor  and  care  of  a  particular  kind, 
an  Injunction  will  not  be  granted  against  the  defend- 
ants for  a  breach  of  the  terms  of  the  contract,  since 
specific  performance  could  not  be  decreed  against  the 
complainant.  It  is  unquestionable  that  the  courts  of 
equity  will  not  interfere  to  affirmatively  compel  spe- 
cific executions  in  cases  of  this  kind,  because  this  is 
Impracticable ;  the  only  power  of  the  court  being  at 
most  to  punish  the  defendant  by  fine  and  Imprison- 
ment for  refusing  to  obey  Its  mandates.  Clark's  case, 
12  Am.  Dec.  218,  and  note  217;  Marble  Co.  v.  Ripley, 
10  Wall.  888;  Pom.  Cont.,  S  810;  and  In  many  cases- 
the  courts  have  refused  to  interfere,  by  injunction  or 
otherwise,  to  prevent  the  breach  of  such  contracts, 
although  the  remedy  by  damages  at  law  was  not  ade- 
quate. This  was  put  on  the  ground  that  If  the  court 
was  unable  to  enforce  the  affirmative  part  of  a  con- 
tract, it  would  refuse  to  restrain  the  violation  of  the 
negative  part  of  it.  The  subject  has  been  elaborately 
discussed,  both  in  England  and  in  this  country,  chlefiy 
in  cases  where  injunctions  have  been  sought  to  pre- 
vent the  breach  of  agreement  made  by  operatic  sing- 
ers and  theatrical  performers  to  sing  or  perform  ex- 
clusively for  one  employer  during  a  given  period  of 
time.  In  the  earlier  cases  in  England,  commencing 
with  that  leading  case  of  Kemble  ▼.  Kean,  G  Sim.  888, 
it  was  held  that  for  the  breach  of  such  contract,  ex- 
cept in  certain  cases  of  partnership,  the  complaining 
parties  must  seek  their  remedy  at  law,  and  that  chan- 
cery would  decline  to  interfere  by  injunctive  relief. 
The  authority  of  this  case  and  others  following  it  has 
however  been  entirely  overthrown,  and  in  the  case  of 
Lumley  v.  Wagner,  1  De  Oex,  M.  &  G.  804,  13  Eng. 
Law  &  Eq.  262,  the  contrary  doctrine  was  established, 
and  has  since  been  firmly  adhered  to  by  the  English 
courts.  In  that  case  the  defendant  agreed  to  sing  at 
plaintiff's  theater,  upon  certain  terms,  and  for  a  stipu- 
lated time,  and  during  such  period  to  sing  nowhere 
else.  She  made  an  engagement  during  this  time  to 
sing  at  a  rival  theater,  and  refused  tu  perform  her 
contract  with  the  plaintiff.  Although  unable  to  en- 
force the  contract  specifically,  the  court  did  not  hesi- 
tate to  interfere  by  injunction  to  prevent  the  violation 
of  the  negative  stipulation  by  which  the  defendant 
bound  herself  not  to  sing  anywhere  else  than  at  the 
plaintiff's  theater.  This  case  expressly  overruled 
Kemble  v.  Kean  and  other  decisions  following  It.  The 
principle  was  soon  extended,  and  like  relief  granted 
in  oases  where  the  negative  promise  was  not  ex- 
pressed, but  implied  from  the  contract  of  the  parties. 
Anson  Cont.  (8d  Amer.  ed.,  1887),  413,  and  note  1;  3 
Pom.  Eq.  Jur.,  $1345;  Pom.  Cont.,  $S  24,  25,  810,  811. 
The  American  courts  have  generally  been  disposed  to 
follow  the  rule  declared  in  Kemble  Vt  Kean,  and  as 
said  by  Mr.  Pomeroy,  they  exhibited  a  strange  disin- 
clination to  adopt  the  modern  English  rule  declared 
in  Lumley  v.  Wagner,  enforcing  the  specific  perform- 
ance of  such  contracts  negatively  by  means  of  injunc- 
tion restraining  their  violation.  The  American  cases 
are  divided  however  on  this  subject,  with  a  numerical 
weight  of  authority  perhaps  against  the  later  English 
rule;  but  as  we  apprehend,  with  a  disposition  re- 
cently to  fall  into  line  with  the  more  reasonable  doc- 
trine of  Lumley  v.  Wagner.  We  leave  this  Important 
question  open  however,  as  we  shall  decide  the  case 
upon  another  point,  conceding,  for  the  purposes  of 
this  case,  the  right  and  propriety  of^  exercising  such 
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jurisdiotiou  nt  the  instancn  of  complainant.  Injuno- 
tlons  of  this  oharaoter,  espeolalij  under  the  Amerioan 
rullngB,  are  gjanted  with  great  caution  bj  the  courts. 
We  cite  the  following  authorities  on  the  subject,  all 
of  which  we  have  examined,  with  man j  more :  Ma- 
chine Co.  y.  Embroidery  Co.,  1  Holmes,  268  (1878); 
Hayes  V.  WlUis.  U  Abb.  Pr.  (N.  8.)  167:  Telegraph 
Co.  T.  Railway  Co.  (1880).  1  MoCrary,  668;  Daly  v. 
Smith,  48  How.  Pr.  160;  Fredericks  v.  Mayer,  18  Id. 
666;  Clark's  case,  12  Am.  Dec  218,  note  217;  Casey  v. 
Holmes,  10  Ala.  776;  Hamblin  v.  Dinneford,  2  Edw. 
Ch.  629;  Sanquirioo  v.  Benedetti,  1  Barb.  816;  Butler 
V,  Galletti,  21  How.  Pr.  466;  DePolv.  Sohlke,  7  Robt. 
280;  De  Rivaflnoli  Y.  Corsetti,  4  Paige,  270;  Ford  t. 
Jermon,  6  Phila.  6;  Railroad  Co.  t.  Railroad  Co.,  18 
Ohio  St.  644;  8  Pom.  Eq.  Jnr.,  9S  1848,  1844;  Pom. 
Cont,  SS24,  26,  810,  811;  Anson  Cont.  418;  Hahu  t. 
Concordia  Soo.,  42  Md.  460;  Wat.  Spec.  Perf.,  S  117 
and  notes;  Caswell  v.  Gibbs,  88  Mich.  881;  Kerr.  Inj. 
608;  High  Inj.,  H  486,  486;  Manufacturing  Co.  v. 
Stock- Yard  Co.,  28  N.  J.  £q.  161.  Ala.  Sup.  Ct.,  Jan. 
16. 1888.  Iron  Agt  Pub,  Co,  v.  WesUm  Union  Tel,  Co, 
Opinion  by  SomenrUle,  J. 

JuDGK— DisguALiFiOATiON  FOR  BIAS.— A  magis- 
trate, who  was  a  surgeon,  attended  a  patient  profes- 
sionally for  injury  caused  by  an  assault.  He  endeav- 
ored to  induce  his  patient  not  to  prosecute  for  the  as- 
sault and  conyeyed  to  him  a  message,  sent  by  the  per- 
son who  had  committed  the  assault,  offering  an 
apology  and  suggesting  a  settlement.  A  summons 
was  Issued  for  the  assault,  the  magistrate  was  sub- 
poenaed to  give  evidence  for  the  prosecution,  and  a 
writ  of  prohibition  was  obtained  to  prohibit  him  from 
sitting  at  the  hearing.  The  magistrate  moved  to  set 
aside  the  prohibition.  Held,  that  the  acts  of  the 
magistrate  did  not  show  that  he  bad  such  a  substan- 
tial interest  in  the  result  as  to  make  It  likely  that  he 
would  have  a  bias,  and  that  the  fact  of  his  being  sub- 
poenaed did  not  disqualify  him  from  sittiue,  and 
therefore  the  prohibition  must  be  set  aside.  20  Q.  B. 
Div.  68.    Queen  v.  Farrant. 

Master  and  sbrvamt  —  neoligenoe— extraor- 
dinary ACCIDENT— EXPLOSION  OF  BENZINE  IN  PAINT. 
—A  workman  was  ordered  by  his  employer  to  paint 
the  inside  of  a  water-tank  twelve  feet  deep.  He  en- 
tered the  tank  with  a  lamp  and  began  work.  Soon 
after  an  explosion  occurred  in  the  tank,  resulting  in 
the  death  of  the  workman.  It  appeared  that  the  paint 
used  contained  a  large  quantity  of  benzine;  that  it 
was  a  well-known  brand,  and  had  been  in  use  many 
years;  that  the  employer  had  used  it  for  ten  years, 
purchasing  It  in  large  quantities  direct  from  the  fac- 
tory ready  for  use.  I/eld,  that  the  accident  was  out- 
side of  the  range  of  ordinary  experience,  and  was  not 
due  to  negligence  for  which  the  employer  could  be 
held  liabl^.  It  is  not  easy  to  see  what  more  could 
have  been  expected  from  an  employer.  The  general 
rule  requires  of  the  master  that  he  provide  materials 
and  implements  for  the  use  of  his  servant  such  as  are 
ordinarily  used  by  persons  in  the  same  business,  but 
he  is  not  required  to  secure  the  best  known  materials, 
or  to  subject  such  as  he  does  provide  to  a  chemical 
analyses.  In  order  to  settle  by  experiment  what  re- 
mote and  possible  hazard  may  be  incurred  by  their 
use.  This  rule  is  recognized  in  the  recent  case  of 
Payne  v.  Reese,  100  Penn.  St.  801,  in  which  the  pres- 
ent chief  justice  said  that  the  *'dnty  of  the  master  is 
to  provide  machinery  and  materials  of  an  ordinary 
character.'*  So  also  In  Crawford  v.  Stewart,  19  Wkly. 
Notes  Cas.  418,  which  was  an  action  to  recover  dam- 
ages for  injuries  resulting  from  the  falling  of  a  scaf- 
folding upon  which  men  were  at  work,  the  master 
was  held  not  liable.  The  reason  is  stated  by  Justice 
Paxson,  with  hit  nsoal  directness,  in  these  words: 


*'  There  is  no  evidence  that  the  men  who  erected  the 
scaffold  were  not  competent  workmen,  nor  that  they 
were  not  supplied  with  suitable  materials.*'  The  tame 
rule  is  also  stated  in  Lewis  v.  Seyfert,  20  Wkly.  Kotee 
Cas.  148.  In  the  present  case  the  work  at  which 
McCormick  was  employed  was  not  a  dangerous  ooe. 
The  place  was  not  one  that  could  be  regarded  as  la 
any  sense  dangerous.  The  materials  were  thoee  In 
common  use  for  the  purpose  for  which  they  were  uaed 
by  the  defendant.  The  work  was  done  under  the 
supervision  of  a  competent  painter.  The  aooldent, 
happening  nnder  such  circumstances,  was  oatside  the 
range  of  ordinary  experience,  and  one  therefore 
against  which  the  measure  of  care  due  from  the  em- 
ployer could  not  protect  the  servant.  To  hold  other- 
wise would  be  to  disregard  the  well-settled  law  upon 
the  subject,  and  to  make  the  employer  an  insurer  of 
the  safety  of  his  employee.  Penn.  Sup.  Ct.,  Jan.  80^ 
1888.  AUiBon  Manufg  Co.  v.  McCormick.  Opiuioa 
by  WilUams,  J. 

Mechanics' I  JENS— I.UMBER  for  soaffoi«diko. — 
A  material-man  who  furnishes  lumber  to  be  need 
merely  for  the  purpose  of  erecting  scaffolding  for  the 
laying  of  brick  upon  a  building,  though  famished 
upon  the  credit  of  the  building,  does  not  thereby  ac- 
quire a  mechanic's  lien  upon  the  building*  under  act 
of  Pennsylvania,  June  16, 1886,  which  declares  that 
every  building  shall  be  subject  to  a  lien  for  debts  con- 
tracted for  '*  materials  furnished  for  or  about  the 
erection  or  construction  of  the  same."  The  lumber 
was  neither  used  nor  intended  to  t>e  used  in  the  con- 
struction of  the  building,  and  is  therefore  not  within 
either  the  letter  or  spirit  of  the  statute.  The  me- 
chanics' lien  law  is  a  species  of  class  legislation,  giring 
to  material-men  and  others  a  special  remedy,  the 
scope  of  which  should  not  be  necessarily  enlarged  by 
a  too  liberal  construction  of  the  act.  When  lumber 
or  other  materials,  suitable  in  kind  and  quality  for  a 
particular  building.  Is  furnished  to  the  contractor  on 
its  credit,  the  material-man  is  not  bound  to  see  that 
it  Is  actually  used  in  the  structure.  He  is  entitled  to 
his  lien  whether  the  material  is  so  used  or  not,  be- 
cause the  contractor,  in  providing  suitable  material 
for  the  building,  is  qucuti  agent  of  the  owner;  but 
when,  as  in  this  case,  he  knows  the  material  is  to  be 
used  merely  for  the  purpose  of  erecting  a  temporsry 
scaffoldlng  to  facilitate  the  work  of  the  contractors, 
and  it  Is  in  fact  so  used,  he  has  no  right  to  a  lien,  not- 
withstanding he  may  have  furnished  it  on  the  credit 
of  the  building.  Such  a  claim  is  no  more  within  the 
purview  of  the  statute  than  would  be  one  for  pick- 
handles  fumUhed  to  facilitate  the  work  of  excavating 
foundation  for  the  building.  Penn.  Sup.  Ct.,  Jan.  S, 
1888.    Oppenheimer  v.  MorrelL    Opinion  by  Stewell,  J. 

Property— UTERART  in  plat— protection  op.— 
The  established  rule  defining  the  rights  of  the  owner 
of  such  property  may  be  stated  as  follows :  Every  new 
and  innocent  product  of  mental  labor,  which  has  been 
embodied  in  writing,  or  some  other  material  form, 
while  it  remains  unpublished,  is  the  exclusive  prop- 
erty of  its  author,  entitled  to  the  same  protection 
which  the  law  throws  around  the  possession  and  en- 
joyment of  other  kinds  of  property.  Whether  the 
product  of  such  labor  consists  in  literary,  dramatic  or 
musical  compositions,  or  designs  for  works  of  orna- 
ment or  utility,  planned  by  the  mind  of  an  artist,  they 
are  equally  inviolable  while  they  remain  nnpublished, 
and  their  owner  must  exercise  the  same  supreme  do- 
minion over  them  that  the  owner  of  any  other  species 
of  property  may  exercise  over  it.  Palmer  v.  DeWitt, 
47  N.  Y.  532.  There  has  been  some  diversity  of  opin- 
ion as  to  what  would  constitute  such  a  dedication  of 
a  dramatic  or  musical  composition  to  public  use  as 
would  take  away  the  exclusive  right  of  its  owner.  At 
one  time  it  was  held  that  while  the  j^QpreseutaUon  of 
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a  play  before  an  indiBoriminate  audience  did  not  give 
the  aoditors  the  right  to  malce  a  copy  for  reproduc- 
tion, bj  taking  notee,  stenographicallj  or  otherwise, 
jet  if  a  copy  could  be  obtained  by  mere  force  of 
memory,  tlie  reproduction  of  the  play  by  means  of  a 
copy  thus  procured  would  not  constitute  an  action- 
able InTasion  of  the  owner's  rights.  This  doctrine  was 
first  declared,  I  beliere,  by  Judge  Cad wallader,  sitting 
as  judge  of  the  Circuit  Court  of  tlie  United  States,  in 
Keeue  t.  Wlieatly,  9  Am.  Law  Reg.  88,  and  was  subse- 
quently followed  by  the  Supreme  Court  of  Massacbu- 
setto  in  Keeue  v.  Kimball,  16  Gray,  M5,  but  it  has  re- 
cently l>een  repudiated  by  the  last-mentioned  court  in 
Tompkins  v.  Halieck,  138  Mass.  82.  In  the  case  last 
cited  it  was  decided  that  the  production  of  a  play 
gives  an  auditor  no  right  to  take  a  copy  by 
any  means  whatever  for  reproduction.  The  court  say : 
*' The  ticket  of  admission  is  a  license  to  witness  the 
play,  but  it  cannot  be  treated  as  a  license  to  a  specta- 
tor to  reproduce  the  play  if  he  can  by  memory  recol- 
lect it."  The  modern  doctrine  would  seem  to  be  much 
more  consonant  with  good  sense  and  ordinary  notions 
of  justice  than  that  which  was  first  adopted.  There 
seems  also  to  be  some  contrariety  of  opinion  whether 
or  not  a  publication  by  an  owner  of  his  composition  in 
a  particular  form,  for  a  limited  purpose,  or  for  use  in 
a  particular  way,  will  not  operate  as  a  complete  aban- 
donment, and  make  his  property  public  property. 
There  are  cases  which  hold  that  a  donation  of  such 
property  to  the  public  for  one  purpose  authorizes  the 
public  to  use  it  for  all  purposes.  A  recent  English 
case  (Boosey  v.  Fairlie,  7  (^h.  Dlv.  801)  holds  other- 
wise. In  this  case  it  appeared  that  Offenbach,  a  dis- 
tinguished musical  composer,  composed  the  orches- 
tral score  of  a  comic  opera  entitled  **  Vert— Vert,*' 
and  afterward  sold  his  composition  to  Boosey,  a  Lon- 
don publisher.  The  opera  was  played  In  Paris  before 
Offenbach  made  his  sale  to  Boosey,  and  It  also  ap- 
peared that  before  the  sale  to  Boosey  two  arrange- 
ments of  the  music  for  use  on  the  piano,  one  with 
voices  and  one  without,  had  been  made  and  published 
and  sold  In  Paris  with  Offenbach's  consent.  Shortly 
after  his  purchase,  Boosey  procured  the  subject  uf  his 
purchase  to  be  copyrighted,  but  did  not  procure  a 
copyright  for  either  of  the  piano  arrangements.  The 
defendant  procured  a  new  orchestration  of  the  music 
to  be  made  from  one  of  the  piano  arrangements,  and 
then  brought  out  the  opera  at  the  St.  James  Theater 
in  London.  Boosey  thereupon  brought  an  action  to 
restrain  the  defendant  from  producing  the  opera.  The 
case,  in  the  first  Instance,  was  heard  by  Vioe-Cban- 
oellor  Bacon,  who  refused  an  Injunction,  and  dis- 
missed the  bill.  On  appeal  the  judgment  below  was 
reversed.  The  Court  of  Appeal,  consisting  of  Lord 
Justices  Thelsiger,  James  and  Baggallay,  In  pronounc- 
ing the  judgment  of  reversal,  said :  *'  We  are  of  opin- 
ion that  a  dramatic  representation,  in  which  a  sub- 
stantial and  material  part  of  the  music  of  Offenbach's 
opera  has  been  performed,  constitutes  an  Infringe- 
ment on  the  sole  right  of  performing  that  music,  even 
though  the  operatic  score  may  have  been  obtained  by 
independent  labor,  bestowed  upon  the  unprotected 
piano  arrangement.  There  is  scarcely  any  popular 
opera  the  score  of  which  is  not,  within  a  short  time 
after  Its  first  appearance,  arranged  for  the  piano;  and 
If  by  reconversion  of  the  piano  arrangement  into  an 
operatic  score— a  task  which  could  be  executed  by  any 
skilled  musician— and  performance  of  that  score,  the 
penalties  of  infringement  could  be  escaped,  the  pro- 
tection given  to  operatic  compositions  would  be 
almost  nugatory."  The  court  also  said  that  the  pre- 
vious  cases  of  Reade  v.  Lacy,  1  Johns.  &  H.  624,  and 
Reade  v.  Conquest.  11  C.  B.  (N.  S.)  479,  had  decided 
the" very  point  In  question  in  conformity  with  the 
views  which  controlled  their  decision.    The  judgment 


of  the  Court  of  Appeal  was  affirmed  by  the  House  of 
Lords.  Falrlle  v.  Boosey,  L.  R.,  4  App.  711.  In 
Palmer  v.  DeWitt,  supra,  the  Court  of  Appeals  of 
New  York  said :  '*  When  a  literary  work  is  exhibited 
for  a  particular  purpose,  or  to  a  limited  number  of 
persons,  it  would  not  be  construed  as  a  genend  gift,  or 
an  authority  for  any  purpose  of  profit  or  publication 
by  others.  An  author  retains  a  right  in  his  manu- 
script until  he  relinquishes  It  by  contract,  or  some 
unequivocal  act  Indicating  an  intent  to  dedicate  it  to 
the  public."  This  question  Is  an  open  one  in  this 
State,  It  never  before  having  been  presented  for  judi- 
cial consideration  in  this  State.  The  court  is  at  lib- 
erty therefore  to  adopt  such  rule  respecting  it  as  in 
its  judgment  Is  best  calculated  to  give  just  protection 
to  a  species  of  property  which  it  Is  obvious,  must  In- 
crease in  value  as  the  people  advance  in  Intellectual 
culture.  The  rule  which  I  think  should  be  adopted 
may  be  stated  as  follows :  That  the  owner  of  a  dra^ 
matlc  or  musical  composition  may,  like  the  owner  of 
any  other  kind  of  property,  do  with  his  own  as  he 
pleases;  he  may  retain  it  for  his  own  use  and  benefit, 
or  he  may  give  it  to  the  public  out  and  out,  or  he  may 
make  a  limited  or  partial  dedication  of  It;  and  when 
his  act  of  dedication  Is  of  such  character  as  to  show 
unmistakably  that  he  does  not  intend  to  abandon  all 
right,  but  simply  to  give  the  public  the  right  to  have 
a  limited  use  of  the  property,  or  to  use  It  In  a  particu- 
lar way,  and  to  reserve  to  himself  whatever  Is  not 
plainly  given,  the  public  acquire  the  right  to  use  his 
property  to  the  extent  of  his  dedication,  but  nothing 
more,  and  any  use  of  It  In  excess  of  the  extent  dedi- 
cated is  in  violation  of  his  reserved  rights.  To  illus- 
trate :  If  the  composer  of  an  orchestnd  score  of  an 
opera  arranges  his  score  for  use  on  the  piano,  either  In 
whole  or  in  part,  and  then  causes  his  arrangement  to 
be  published  and  sold,  he  thereby  donates  his  music 
to  the  public  for  use  on  the  piano,  but  that  Is  the 
whole  extent  of  his  gift.  He  does  not  thereby  author- 
ize another  composer  to  make  a  new  orchestration  of 
his  music,  and  perform  it  In  public  for  profit.  Such  a 
use  of  his  gift  would  very  likely  seem  to  him  to  be  a 
piratical  abuse  of  bis  liberality.  The  defendant  dis- 
putes the  complainant's  right  to  an  injunction.  He 
says,  first,  that  the  complainant  shows  no  title  to  the 
dialogue  or  music  of  **Erminle."  This  is  true  as 
to  the  music.  No  title  to  that  is  either  established  by 
the  proofs  or  alleged  in  the  bill,  except  so  far  as  a  gen- 
eral allegation  that  the  complainant  had,  by  his  con- 
tract with  Paul  ton,  acquired  an  exclusive  right  to  the 
operetta  called  '*  Erminle,"  may  be  regarded  as  an 
absertlon  of  title  to  the  music.  There  is  no  proof 
however  that  Paulton  himself  composed  or  arranged 
the  orchestral  score  of  the  music,  or  that  he  has  ac- 
quired the  title  of  the  person  who  did.  But  a  title  to 
the  dialogue,  together  with  a  title  to  every  thing  else 
which  constitutes  an  essential  part  of  the  operetta, 
except  the  music,  is  both  alleged  and  proved.  The 
complainant  has  unquestionably  shown  a  sufficient 
title  to  entitle  him  to  protection  against  a  mere  wrong- 
doer. N.  J.  Ct.  Ch.,  Feb.  7,  1888.  Aronson  v.  Baker. 
Opinion  by  Van  Vleet,  V.  C. 

NeGLIGENCB— DEATH     BY    WBONGPUIi    ACT— WHEN 
ACTION  LIES— AGAINST   SHERIFF    FOR   A    KILLING    BY 

DEPUTY.— The  Revised  Statutes  of  Texas  (art.  2899) 
gives  a  cause  of  action  for  death  when  it  Is  caused  (1) 
**by  the  negligence  or  carelessness  of  the  proprietor, 
owner,  charterer,  hirer  of  any  railroad,  steamboat, 
stage-coach,  or  other  vehicle  for  the  conveyance  of 
goods  or  passengers,  or  by  the  unfitness,  gross  negli- 
gence or  carelessness  of  their  servants  or  agents;" 
and  (2)  **  by  the  wrongful  act,  negligence,  unskilful- 
ness  or  default  of  another."  Plaintiff  brought  an  ac- 
tion under  this  statute  against  a  sheriff  and  his  t>onds- 
men  for  the  death  of  her  hosbandos^ho  was  killed  by 
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a  depatj  of  the  sheriff  whlie  attemptiug  to  escape 
from  arrest.  HM^  that  a  priiioipars  liability,  under 
this  statate»  for  the  acts  of  his  ageut^ls  oonfiiied  to  the 
olaas  of  cases  meiitioued  iu  the  first  olaase  of  the  sec- 
tion, and  that  plaintiff  had  no  cause  of  action  against 
the  sheriff.  The  considerations  of  natural  justice  and 
public  polioy  which  haye  doubtless  induced  to  the  en- 
actment of  similar  laws  iu  other  States,  do  not  seem 
to  have  led  to  any  yerj  uniform  result,  either  as  to 
the  persons  to  be  held  liable  or  as  to  the  beneficiaries 
of  the  action.  The  English  statute  (9  &  10  Vict.,  chap. 
4S),  known  as  *'  Lord  Campbell's  Act,"  contains  sub- 
stantially the  language  of  the  second  subdivision 
quoted  from  our  law,  but  not  that  of  the  first;  and 
hence  may  be  fairly  intended  to  have  a  more  compre- 
hensiye  meaning.  The  statutes  of  New  York,  Ver- 
mont, New  Jersey,  Ohio,  Illinois,  Indianf^  Miehigan, 
Wisconsin,  California,  Oregon,  Missouri,  Minnesota, 
Kansas,  Alabama  and  Mississippi  are  in  this  particu- 
lar substantially  the  same  as  the  English  act.  Neither 
does  the  North  Cftrolina  law  vary  In  substance,  though 
It  names  steamboat  and  railroad  companies  and  pro- 
prietors. The  New  Hampshire  statute,  on  the  other 
hand,  gires  the  right  of  action  against  the  proprietor 
''  of  any  railroad  **  for  the  death  of  any  person  not  in 
their  employment,  but  in  no  other  case.  The  language 
in  that  law,  "  Or  by  the  unfitness,  gross  negligence,  or 
carelessness  of  their  servants  or  agents  *'  seems  to  have 
been  taken  from  our  original  act.  See  Gen.  Laws  N. 
H.  1867,  p.  529,  and  Pasch.  Dig.,  art.  15.  The  Revised 
Statutes  of  Connecticut  of  1866  (p.  20Z)  gives  an  action 
for  the  death  of  passengers  or  persons  crossing  upon  a 
public  highway  against  railroad  companies  only,  and 
uses  the  same  language  with  reference  to  servants  and 
agents,  except  that  the  word  ''gross*'  before  the  word 
**  negligence  "  is  omitted.  The  Rhode  Island  act  lim- 
its the  liability  to  common  carriers.  The  statutes  of 
Arkansas  and  of  Louisiana  give  the  remedy  generally 
against  all  persons  who  wrongfully  cause  the  death  of 
another.  These  enactments  show  the  diverse  views 
of  legislators  upon  this  subject,  and  lead  to  the  con- 
clusion that  they  are  not  agreed  as  to  the  demands  of 
natural  justice  in  the  premises.  Since  therefore  the 
language  of  our  statute  indicates  that  the  Legislature 
of  our  State  did  not  mean  to  make  persons  responsi- 
ble for  the  acts  of  their  agents  iu  these  cases,  except 
such  as  are  specified  in  the  first  subdivision  of  the  ar- 
ticle cited,  it  is  but  reasonable  to  conclude  that  they  in- 
tended to  render  other  persons  liable  only  for  their  own 
Immediate  acts.  Several  States,as  we  have  seen, restrict 
the  liability  altogether  to  common  carriers;  and  our 
Legislature,  as  to  others,  may  have  well  considered  that 
a  greater  degree  of  culpability  attaches  to  one  who  does 
a  wrongful  act  himself  than  to  the  principal  when  the 
act  Is  done  by  his  agent;  and  may  have  determined 
therefore  to  confer  no  right  of  action  In  the  latter 
case.  We  have  no  authoritative  decision  upon  the 
point  in  this  State,  and  there  being  no  statute  exactly 
like  ours  which  we  have  been  able  to  find,  it  Is  not 
likely  the  question  has  been  decided  in  the  courts  of 
any  other  State.  Tex.  Sup.  Ct.,  Nov.  18, 1887.  Hen^ 
drix  V.  Walton.    Opinion  by  Gaines,  J. 

RaILBOADS—STBKBT— DUTIES  TO  PASSKNGEBS— NBO- 
LIOKNCB  — CARRTINQ    PA88KNOSB8   ON    PLATrORMS.— 

When  a  Street-railway  company  undertakes  to  carry 
large  crowds  of  people,  vastly  in  excess  of  the  seating 
capacity  of  their  cars;  and  permits  passengers  to  ride 
on  the  platforms  and  foot-boards  of  their  cars,  with- 
out objection,  and  collect  fare  from  them ;  stop  their 
oars  when  in  such  a  crowded  condition  that  no  seats 
are  attainable,  and  permit  persons  to  get  upon  them 
to  be  carried  from  place  to  place ;  and  when  the  oars 
are  in  such  a  crowded  condition,  with  passengers  rid- 
ing on  the  foot-boards,  the  employees  of  the  company 


run  the  cars  so  near  the  Intersection  of  a  switch  with 
the  main  track  that  the  cars  ou  each  eanuot  paas  wiik- 
out  injury  to  passengers— the  company  Is   guilty  of 
gross  negligence,    (1)  Cars  drawn  by  horses  opoa  rails 
are  in  the  main  governed  by  the  same  rules  as  other 
vehicles.    Shear.  A  R.  Neg.  (8d  ed.)  812.    In  an  aotiou 
to  recover  damages  for  personal  damages  sustained  as 
a  passenger  in  a  stage  coach,  the  court  has  approved 
an  instruction  that  stated  **  that  a  stage-ooaoh  pro- 
prietor, who  carries  passengers  for  hire,  is  respoualble 
for  all  accidents  and  injuries  happening  to  pasaengew 
which  might  have  been  prevented  by  human  care  sutd 
foresight.**    Sawyer  v.  Saner,  10  Kan.  466.    Bo   that 
the  only  objection  to  the  instruction  given  Iu  this  ease 
results  from  the  use  of  the  word  **possible,'*  aod  It 
means  **  liable  to  happen  or  come  to  pass  ;*'  *'  capable 
of  existing  or  of  being  conceived   or   thought   of;" 
**  capable  of  being  done  ;**  "  not  contrary  to  the  nature 
of  things.**  Webst.  Diet.  "All  possible  skill  and  care  " 
imply  that  every  reasonable  precaution  In  the  man- 
agement and  operation  of  street  cars  be  used  to  pr^ 
vent  injuries  to  passengers;  they  mean  good  tracks, 
safe  cars,  experienced  drivers,  careful  management 
and  judicious  operation  In  every  respect.    *'A11  poasl- 
ble  foresight  **  means  more  than  this ;  It  means  antici- 
pation, if  not  knowledge  that  the  operation  of  street 
cars  will  result  in  danger  to  passengers,  and  that  there 
must  be  some  action  with  reference  to  the  fature;  a 
provident  care  to  guard  against  such  oocttireneet;  a 
wise  forethought  and  prudent  provision  that  wlU  avert 
the  threatened  evil  if  human  thought  or  action  can  do 
so.    Is  it  possible  that  the  thought  never  occurred  to 
any  one  of  the  persons  operating  this  street  railway 
that  a  car  on  the  main  track  and  one  on    the  awit^ 
would  run  so  dose  together  that  they  would  collide, 
or  that  some  one  might  be  injured  by  their  prox- 
imity 7    The  instruction,  as  applied  to  the  particular 
facts  of  this  case,  is  not  objeetionable.    Its  phrase- 
ology may  not  be  felicitous,  bat  It  does  not  praotloally 
require  any  greater  or  higher  degree  of  care  than  if 
the  expression  used  had  been  **  the  highest  **  or  **  the 
utmost,'*  and  these  are  frequently  found  iu  the  re- 
ported cases.    Tullerv.  Talbot,  28  IlL  867;  Meier  v. 
Railroad  Co.,  64  Penii.  St.  2296;  Railroad  Co.  v.  Derby, 
14  How.  468.    The  theory  of  counsel  for  the  plaintiff 
in  error  seems  to  be  that  the  rule  of  highest  skill  can 
only  be  applied  to  cars  propelled  by  steam,  l>eoause  it 
is  the  most  dangerous  of  all  modes   of   conveyance. 
We  think  that  the  rule   applies   to   street    cars  and 
otlier  vehicles  drawn  by  horses  to  its  full  extent;  the 
difference  being  in  the  means  and  instrumentalities 
used  to  prevent  accident  by  reason   of   the   mode, 
rather  than  to  the  degree,   in  which  the  preventive 
means  are  to  be  employed.    To  each  must  be  applied 
the  greatest  degree   of  skill,  care  and  furesigfat  to 
which  they  are  susceptible,  to  avoid  liability  for  in- 
juries occasioned  in  their  operation.    (2)  Objection  la 
made  to  instructions  wherein  the  court  instructs  the 
jury  that  the  mere  fact  that  the  plaintiff,  HIggs,  was 
riding  on  the  step  of  the  car  would  not  defeat  his 
right  to  recover,  if  It  was  customary  to  ride  there,  and 
the  car  was  so  crowded  he  could  not  procure  a  seat, 
and  if  be  rode  there  without  objection  from  the  con- 
ductor or  other  employee  of  the  company;  and  it  is 
said  they  were  clearly  wrong,   because  there  was  no 
evidence  of  any  permission  to  ride  on  the  step,  aiid 
because  the  evidence  was  undisputed  that  the  plain- 
tiff, Higgs,  had  been  distinctly  warned  against  riding 
there;  and  the  case  of  Huelsenkamp  v.  Railway  Co.. 
84  Mo.  45,  is  cited  and  claimed  to  be  decisive  of  this 
question.    The  conductor  of  the  car  said  that  It  was  a 
fact  that  passengers  continuously  rode  on  the  foot- 
boards and  sometimes  on  the  top  of  the  cars,  and  be 
collected  fare  from  them.    The  evidence  abundantly 
establishes  the  proposition  that  ou  this  occasion  the 
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t  in  error  had  permissioo  to  ride  on  the  foot- 
;8  aiid  had  not  been  distinctly  warned  against 
there.  These  faets  jtistlfj  the  instraotious  oom- 
id  of.  Here  it  was  shown  conclusively  by  the 
of  the  plaintiff  in  error  tliat  the  osage  and 
ee,  whenever  there  was  a  large  crowd  to  be  ao- 
lodated,  was  for  men,  women  and  children  to 
oonsly  ride  on  the  foot-boards  and  that  fare  was 
8  collected  from  them.  (3)  In  tbe  view  of  conn* 
r  plaintiff  in  error,  a  person  in  a  crippled  coudi- 
bas  no  right  to  ride  on  a  street  car  under  any  cir- 
nces,  except  when  a  seat  is  furnished  by  some 
yee  of  the  company.  The  defendant  in  error  had 
eame  right  to  ride  on  the  foot-board  of  the  oar  as 
other  passenger  whom  they  carried  on  that  day. 
r  at  &  mmn  account  of  his  crippled  condition  he  hod  been 
■^ni  retired  by  people  rushing  to  get  on  or  off  the  cars  of 
oompaoy,  of  oonrse  no  liability  would  attach  to 
oompany  on  account  of  such  an  injury.  His  orip- 
dd  ooudition  did  not  change  his  rights  or  vary  the 
Shales  and  obligations  of  the  company  as  a  carrier  of 
iK^eengers,  in  any  respect,  except  that  he  was  entitled 
^ « a  longer  time  in  which  to  get  on  or  off  the  cars  than 
IB.  passenger  who  was  not  crippled  or  infirm.  He  was 
/  ^  Injured  by  reason  of  his  crippled  condition,  nor  is 
^lere  any  evidence  that  shows  that  such  condition, 
^yther  directly  or  indirectly,  contributed  in  any  man- 
.  jAT  to  the  injury.  (4)  It  is  also  insisted  in  this  con- 
^  ^^eetion  that  tbe  position,  taken  knowingly  and  inten- 
^.r^ Jonally  by  the  defendant  in  error,  is  negllgenoe  per 
;'  Jb»  and  for  that  reason  the  company  is  not  liable. 
T^^pf  hile  we  have  substantially  disposed  of  this  objec- 
tion in  what  we  have  said  on  another  branch  of  the 
^>ase,  it  is  well  to  reinforce  that  view  by  citations  from 
^k  few  well-considered  cases.  Railway  Co.  y.  Walling, 
ar  Penn.  St.  56;  Meesel  v.  Railroad  Co.,  8  Allen,  284; 
-^  .Magaire  v.  Railroad  C^.,  116  Mass.  230;  Burns  v.  Rail- 
■  ^  way  Co.,  50  Mo.  139;  Nolan  v.  Railroad  Co.,  87  N.  Y. 
'  ^  es.  Kan.  Sup.  Ct.,  Jan.  7, 1888.  Topeka  City  Ry.  Co, 
'  '  -*  T.  Higgs.     Opinion  by  Simpsoa,  C. 

.^i^     Sunday— **woRij>iiY   EMPiiOYMSNT "  —  salk   of 
.  *.  SODA-WATBR. — Selling   soda-water  as  a  beverage  on 
^  ^ .  Sunday,  in  oonneccion  with  drugs,  is  a  violation  of 
^-i   the  act  prohibiting  *'worldly  employment"  on  Sunday. 
.^  •    The  trial  court  snid:  **  By  reference  to  the  later  act 
,    .J-  we  find  that  *  all  worldly  employment  or  business  of 
-is;  whatever  kind,  works  of  necessity  and  charity  alone 
^       excepted,'  is  prohibited  in  the  most  general  and  abso- 
.  .^   lute  terms,  and  tbe  proviso  to  this  act  excepts  only 
.     '  *  the  dressing  of   victuals  in  private  families,  bake- 
.';;  houses,     boarding-houses,    inns    and    other    houses 
:  of     entertainment     for     the     use     of     sojourners, 
'  \. '  travellers   and    strangers.*    It  can   hardly   be   said, 
^'.y     with   any   regard   to  the   significance  of     language, 
^  ^      that   a   *drug-store'    fails   within  the  proviso    as  to 
"^     the    character   of    the    place    where     the     victuals 
were  to  be  dressed,  or  that  soda-water  is  within  the 
'^'/    ordinary  menu  of  'victuals.'  It  would  sound  somewhat 
' i       strange  to  bear  one  designate  the  ^'charging*  of  a  soda 
fountain  and  the  drawing  a  glass  of  soda  for  use  as 
'dressing  victuals.'    Tbe  word  used  In  the  statute  of 
J^.     29  Charles  II,  corresponding  in  effect  with  the  word 
'victuals'  in  our  act  Is  *meat.'    And  Woodward,  J.,  In 
',     Omit  V.  Com.,  21   Penn.  St.  432,    says:    *The   word 
'meat,'   in   the   proviso    to    that  statute,  is  exactly 
'^       equivalent  to  victuals  in  inns;'  and  he  adds:  'I  have 
found  no  case  in  which  anybody  alleged  thac  a  right 
"^        to    sell    meat    comprehended   a   traffic    in   liquors. 
I         ♦    ♦    *    Any  worldly  employment  or  business  what- 
soever is  the  thing  forbidden,  and  dressing  victuals 
for  the  use  of  sojourners,  strangers  and  travelers  is 
the  thing  excepted,  instead  of  victuals  and  drink  for 
travellers  inmates,  lodgers  and  others.'    So  In  Kepner 
V.  Keefer,  6  Watts,  233,  Kennedy,  J.,  says :  •  The  words  J 


of  our  aet  are  much  more  compreheneive  than  those 
Qf  the  statute  of  29  Charles  II,  S  1.  and  are  suffloient 
to  embrace  every  species  of  worldly  business  not 
therein  specifically  excepted,  whether  it  appertains  to 
persons  of  ordinary  calling  or  not.'  Tbe  act  forbids 
all  woridly  employment  or  business  whatever,  even 
works  of  charity  or  neoeeeity,  except  suoh  as  are 
enumerated  in  the  proviso.  Johnston  v.  Com.,  22 
Penn.  St.  113.  Thus  the  law  stands  in  Pennsyl- 
vania to-day,  and  thus,  iu  substance,  it  has  stood 
since  the  establishment  of  the  provincial  gov- 
ernment of  Wm.  Penn  in  1682;  and  I  must  confess 
that  it  is  somewhat  startling  to  hear  it  solemnly 
argued  at  this  day,  that  people  may  carry  on  worldly 
business  of  all  kinds,  provided  they  deal  In  something 
which  may  be  used  for  food.  With  the  policy  of  law 
or  tbe  purposes  for  which  it  is  sought  now  to  be  en- 
forced, we  have  nothing  to  do."  The  Supreme  Court, 
affirming,  said :  ''  Few  acts  upon  our  statute  books  are 
of  more  importance  to  the  welfare  of  the  good  citi- 
zens of  this  Commonwealth  than  the  act  of  1794.  The 
weekly  day  of  rest  is,  from  a  mere  physical  and  politi- 
cal standpoint,  of  infinitely  greater  value  than  is  or- 
dinarily supposed,  since  it  not  only  affords  a  healthful 
relaxation  to  persons  in  every  position  of  life,  but 
throws  a  strong  barrier  in  the  way  of  the  degradation 
and  oppression  of  the  laboring  classes,  who,  of  all 
others,  need  this  ever-recurring  day  of  rest  and  relief 
from  weekly  toil.  It  Is  therefore  neither  harsh  nor 
unjust  that  men  of  capital  should  be  required  to  obey 
those  statutes  which  have  been  wisely  ordered  for  the 
protection  of  the  Sabbath."  Penn.  Sup.  Ct.,  Jan.  3, 
1888,    Siplant  v.  CommonioedUh.    Per  Curiam. 


CORRESPONDENCE. 

The  Judob  Systsm. 
Editor  of  the  Albany  Law  Journal: 

Before  Judge  Barrett  publishes  his  dissertation 
supplemental  to  "  Miscarriages  of  Justice,"  I  would 
like  to  present  a  few  thoughts  which  some  people  en- 
tertain. 

We  have  grown  tired  reading  of  defects  in  the  jury 
system,  but  defects  in  the  judge  system  is  a  subject 
not  often  seen  in  type. 

There  were  unjust  judges  at  the  time  of  the  apostles, 
and  are  still.  Humanity  averages  about  alike  in  me- 
chanics, ministers  and  judges.  The  wrong  done  by 
unjust  judges  is  mostly  without  remedy.  Appeal  is 
not  a  remedy. 

Pew  newspapers  will  under  any  circumstances  in- 
cur the  displeasure  of  a  judge  or  expose  abuses  in  any 
court.  Lawyers  can  rarely  afford  to  mention  what 
they  consider  reprehensible  conduct  in  judges,  and 
judges  are  generally  tender  with  the  reputations  of 
judges. 

Judge  Barrett  says  "  the  most  upright  judge,  he  who 
of  all  others  is  least  amenable  to  Impeachment  may 
yet  stand  in  need  of  a  certain  kind  or  corrective  dis- 
cipline." He  also  says  that  impeachment  is  not  always 
an  adequate  remedy. 

Juries  are  said  to  be  wrong  sometimes,  but  let  us  re- 
member the  fable  where  the  lion  says  that  all  the  pic- 
tures of  conflicts  between  lions  and  men  are  drawn 
by  men.  The  jury  system  is  better  than  the  judge 
system,  for  mankind  collectively  are  honest.  Justice 
Miller,  in  his  Law  i?evtet0  article,  says  that  when  a  jury 
is  properly  instructed  they  are  as  valuable  in  ascer- 
taining the  truth  in  regard  to  disputed  questions  of 
fact  as  an  equal  number  of  Judges  would  be,  or  a  less 
number. 

Whatever  you  do  with  the  judge  system,  let  the  peo- 
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pie  keep  the  Jury  Bjstem;  they  have  faith  iu  it,  and 
their  title  to  it  is  perfect  by  statute  and  presoriptiou. 
If  as  Jadge  Barrett  says,  the  most  upright  may  be 
iu  need  of  oorrective  discipliue,  let  those  who  are  not 
upright  be  liable  to  civil  actions  for  their  judicial  acts 
when  they  have  been  in  excess  of  their  jurisdiction, 
and  done  maliciously  or  corruptly. 

IiSYITIOUSk 

Nbw  Tobk,  June  16,  1888. 


BOUTWXLL  ON  WSBSTBB. 

Editor  of  the  Albany  Laui  JoumaX : 

In  your  Current  Topics  of  the  16th  inst.,  speaking  of 
Gov.  Boutwell*s  "The  Lawyer,  the  Statesman  and  the 
Soldier," you  say:  *'Tbe  final  sentence  is  the  most 
striking  of  all.*'  **  The  two  great  orators  of  antiquity 
pleaded  the  cause  of  dying  States,  but  it  was  Mr. 
Webster* B  l>etter  fortune  to  aid  in  giving  form  and 
character  to  a  young  and  growing  nation.** 

I  presume  that  it  was  the  thought  rather  than  the 
form  of  the  sentence  that  appealed  to  you  as  strik- 
ing- 

Tet  you  overlook  the  fact  that  the  thought  is  not 
original  with  Got.  Boutwell,  but  is  borrowed  from 
Choat6*s  lecture  on  *'  The  Eloquence  of  Revolutionary 
Periods,**  delivered  before  the  Mechanic  Apprentices* 
Library  Association,  February  19, 1857. 

Speaking  of  Demosthenes,  he  says:  ** Begin  with 
him.  the  orator  of  the  nation  which  is  expiring,**  etc. 
Vide  Choate*s  Works,  by  Brown,  vol.  1,  p.  446. 

Then  passing  to  Cicero,  he  speaks  of  him  also  as 
closing  bis  life,  when  '*  The  stream  of  the  revolution 
in  which  the  republic  was  to  perish  had  swept  all 
Rome  along,  him  with  the  rest,  unsympathizlng,  re- 
sisting.'*   Id.  454. 

From  Cicero,  Mr.  Choate  bids  his  hearers:  '*Tum 
now  to  another  form  of  revolution  altogether.  Turn 
to  a  revolution  in  which  a  people,  who  were  not  yet  a 
nation,  became  a  nation ;  *  *  *  and  these  revolu- 
tions have  an  eloquence  of  their  own  also.**    Id.  468. 

And  later  on  Mr.  Choate  challenges  a  comparison 
with  WelMter  of  any  of  the  orators  of  Greece  or  Rome. 
Respectfully, 

Hbnbt  D.  Hotchkisb. 

Mvw  TOBK,  June  19, 1888. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Bl«ACK8TONB      PUBLISHING      TSXT-BOOK     SbBIBS — 

Shortt  on  Informations,  eto.  ;  Brett's  Lbadinq 
Cases  in  Equity. 

Additions  to  the  wonderfully  cheap  publications, 
of  which  we  have  recently  spoken  in  terms  of 
commendation.  The  latter  has  notes  by  Franklin  S. 
Dickson,  citing  the  American  cases. 


Clarke's  Magistrate's  Manual. 

**  Being  annotations  of  the  various  acts  relating  to 
the  rights,  poweni  and  duties  of  justices  of  the  peace; 
with  a  summary  of  the  criminal  law."  This  is  a  sec- 
ond edition  of  a  work  by  Mr.  S.  R.  Clarke,  published 
by  Cars  well  &  Co.,  of  Toronto,  Canada.  It  gives  a  suc- 
cinct review  of  the  criminal  law,  and  of  the  Canada 
criminal  statutes,  among  which  are  the  Speedy  Trials 
Act,  the  Summary  Trials  Act,  the  Summary  Convic- 
tions Act,  and  the  Juvenile  Offenders  Act.  So  far  as  we 
can  judge  from  our  no-knowledge  of  these  acts,  and  a 
casual  glance  at  the  statement  of  the  general  law,  it  is 
a  treatise  to  be  commended  to  those  for  whom  it  is 
specially  designed. 


COURT  OF  APPEALS  DECISIONS. 

THE  following  decisions  were  handed  down  Tues< 
June  26, 1888: 
Judgment '.affirmed  with  eoets—Orrlu  Smithy, 

spondent,  v.  John  C.  Nelson,  appellant. Judgm 

affirmed  with  costs—Henry  L.  Wingate,  respoudt 

V.  John  H.  Haskins,  appellant. Judgment  affirt 

with  costs —Karoline   RroU,    appellant,   v.    £dw 

Wood,  respondent. Judgment  affirmed  with  o< 

— Eben  B.  Walte,  respoudeut,  v.  New  York  Ceui 
and  Hudson  River  Railroad  Company,  appellant- 
Judgment  reversed;  new  trial  granted,  costs  to  at 
event— James  Thompson,  appellant,  v.  Same, 
spondent.— —Judgment  reversed ;  new  trial  grant 
costs  to  abide  event— Nicholas  Blaiser,  appellant, 
New  York,  Lake  Erie  and  Western  Railroad  O 

pany,  respondent. Motion  to  put  on  calendar 

uied  without  costs— John  A.  Baleaties,  as  reoeii 
etc.,    appellant,   v.   Mechanics'    National    Banlc, 

spondent. Motion  to  place  on  calendar  denied  wi 

out  costs— Adelaide  A.  Hillyer  v.  Snsan  K.  Vau 
water,  and  others.  — ^  Motion  to  correct  caleii 
granted  without  costs-^Gertrude  K.  Baker,  as  exe 
triz,  etc.,  respondent,  v.  New   York   State  Mat 

Benefit  Association,  appellant. Motion  to  disn 

granted'without  costs  of  the  appeal  cr  of  the  mot 
— <]!harles  S.  Turner,  respondent,  v.    Edward  Cooi 

appellant. Motion  to  dismiss  granted  with  cost 

Susan  W.  Marsh,  appellant,  v.  Sylvester  P.  Pierce, 

spondent. Motion  to  dismiss  granted  without  co 

—In  re  Accounting  of  Burnett,  as  executor,  etc- 
Motiou  to  dismiss  granted  with  costs— George 
White,  appellant,  v.  Charles  W.  White  and  anotb 

respondents. Motion  to  dismiss  denied  with  \ 

dollars  costs— Peter  R.  Weller  v.  Gertrude  J.  Ne 

bach. Motion  to  correct  remittur  denied  with 

dollars  costs— Isabella  Cummlng,re8pondent,  v.  Bro< 

lyn  City  Railroad  Company,  appellant. ^Motion 

dismiss— ordered,  that  appellant  have  leave  to  wi 
draw  his  appeal  in  payment  of  thirty  dollars  costs  a 
such  disbursements  as  respondent  may  show  they  hi 
Incurred  and  this  court,  in  connection  with  the 
peal,  within  thirty  days  of  the  notice  of  the  enter] 
of  this  order,  otherwise,  in  default  of  such  pay  me 
the  defendant  may  take  an  order  affirming  the  ore 
appealed  from  and  directing  the  entry  of  judgm< 
absolute  on  appellant's  stipulation  — A ngelena 
Brown,  appellant,  v.   Alfred  S.  Purdy,  responde 

Motion  for  reargument  denied  with  costs— Stepl 

C.  Jackson  and  others  v.  Minnie  Suydam  and  otbi 

Motion  for  reargument  dismissed  with  costs— N 

York  State  Monitor  Company,  appellant,  ▼.  Ft 
Remington  and  oihers,  respondents. 


NOTES. 


WE  republish  from  the  London  Law  Ti$nu  the  ab< 
report  of  a  banquet  given  by  the  Lord  Mayor 
London  to  the  English  judges.  We  shall  be  pleased 
report  a  banquet  to  be  given  by  Mayor  Roche  to  1 
Chicago  judges.  They  are  just  as  good  and  deserr 
asEnglish  judges.— C/iicoi/dZeffal^etM.    Hear,  h« 

They  are  adopting  phonetic  spelling  in  Texas. 
Spoonemore  v.  State,  Tex.  A  pp.,  it  was  held  that  "I 
Nowels  "  will  do  for  **  Hicks  Nowells,"  and  in  Kt 
V.  State,  the  same  court  held  that ''  Inhabitance  "  i 
answer  for  **  inhabitants.'* 

In  StaU  V.  CoUriU,  the  Supreme  Court  of  West  1 
ginia  were  equally  divided  on  the  question  wlietlii 
defendant  indicted  for  selling  intoxicating  liq^ 
without  a  license  can  legally  waive  a  jnry.  They  i 
lish  quite  a  book  on  the  subject. 
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